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HE Advancement of Learning being of the higheſt Conſequence to every 
1 well regulated Government, it follows that what conduces thereto ought” 
to meet with its Protection and Encouragement : Without this Barbariſm would 
ſoon return, and another Race of Goths and Vandals over-run the Empire of Arts 
and Sciences. The Proſperity of a Nation commonly keeps Pace with the Prof- 
perity of the latter. Of this the Reign of the late K ing of France, Louis tle \ IV th. 
commonly called Louis le Grand, is a ſtrong Inſtance ; wherein if Trade and 
Commerce flourifÞ*d, fo likewiſe did Learaing ot all Kinds in no leſs Degree; and how- 
ever, after the Etfution ot ſo much Blood, and immenſe Treaſure to pull down 
the Exorbitant Power (as it was then call'd) ot France, and which threaten'd all 
Europe, it ſail'd at length in its Military Deſigns, yet in this Inſtance it attain'd a 
Monarchy far more Extenſive, even as far as Trade or Trailick reaches; for, to 
uſe Cicero's Argument, its Language is talk'd in the remoteſt Parts of the Known 
World. And notwithſtanding all their Defeats in their ſaid Military Detigns, it 
was remark'd by a very Great Man in the Time of Queen Anne, That the French 
gain'd in Treaty what they loſt in Battle. This, no Doubt, they were the bettet 
enabled to eflect by the great Encouragement Learning had met with amongſt 
them. May it be the Glory of the Britiſh Nation once more to curb cheir 
aſpiring Genius, and to out-ſhine them in Arts and Sciences as we have done in 
Arms! | 
But this is only to be eſſected by proper and adequate Encouragement. How 
and in what Manner that they may beit be done, is in my poor Opinion, a Con- 
deration of ſo great Importance, as to be worthy the Attention not only of Particular 
Perions, but perhaps of the Legi/lature itſell. Till ſome Expedient be thought ot 
and put in Practice, it is too evident that Learning will never Rourith in any great 
Degree; For at preſent Authors labour under fo many Dilſicuulties and Inconveniencies, 
that tew, very tew, have the Ability, and ſewer yet the Reſolution, to ſtem the 
Torrenr, and bear up againſt the almoſt United Oppotition of Pirating Printers and 
Contederating Bookſellers. The Conſequence whereof too frequently is, That either 
the Author's Meceſſities force him into Compliance with their Griping and Unreaſona- 
ble Terms, and by Means thereof ſomething is hurried our, Mangled and Im- 
erlect, or inſtead thereof the Publick loſes a Valuable Work, and the Author 
is Labour. Ot the firſt, many (melancholly) Inſtances there are, where 
Bookſellers have raiſed Eſtates by the Sale of Books which have nor procured a 
bare Subliſtence to the poor Author. Of the latter, One In/fance will more than 
ſuffice, and that is the great Loſs of the Remainder , Sir Halter Raleig Hs Hiſtory, 
which that Author, (tho a Perſon of a moſt ſedate Temper of Mind) being hin- 
felt firſt fir'd with a juſt Indignation at the Villany of the Bookſeller that under- 
valued it, flung into the Flames and deſtroy'd. Pur I would not hereby be un- 
derſtood to include the whole Trade in what I have ſaid, there being, no Houbt, 
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many Perſons among them (and of whom I could name ſome) ol Strict Honour 
and Great Generolity. 

But to come ſomewhat cloſer to the Point, and that my Preface may have a ncarer 
Affinity with the Work itſelf, I would apply what has been already ſaid in General 
to the Particular Subject in Hand. I would ſubmir it, if Learning be of any Pub- 
lick Uſe, and an Object worthy the Care and Protection of the Government, whe- 
ther that Particular Species of Learning, without which no Government can flou- 
riſh, or even ſubſiſt, does not claim in Return, as it were, a Right of Reciprocal 
Protection from the State. Whether, if Poetry, Hijtory, Mathematicks, The Art of 
Writing Short-Hand &c. deſerve (as no Doubt they do) to be Protected and Fa- 
courag'd, the Law is nor equally deſerving to be ſo too? Whether it all Cn, 
tions in Trade to monopolize Buſineſs, and to enhance the Price of Labour, arc 
Odions in Law, and Puniſhable in many Caſes, even in the Loweit Mechanicel Arcs 
as Taylors, Shoemakers &c. (becauſe ot the Higheſt Detriment to the Fublick) 
thoſe Arts and Trades which tend to make us a tfouriſhing People, and to prelerve 
and make known to us the Laws of our Country, (as the fe of Printers and Peck el- 
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lers) ought not more eſpecially to be reſtrained from all Combinations and Evils of 
that Sort? Evils, which, of whatever Sort they are, the longer they are futter'd the 
more obſtinate and ſtronger they grow, and more dithculc to be removed. 

The Univerſity of Cambridge, (that ancient Seminary of Learning) trom whence (be- 
ſides many other Great Men) ſprung thoſe Noble Plants the Lord Coke and Lord 
Bacon, (which ſo much adorn'd the Profeſſion) is at this Time a Notorious Inſtance 
ot the Grievance I have mentioned, who (Without my entring into the Merit of the 
Kight they claim of Printing Law-Books) are now actually zhreaten'd (as I am in- 
torm'd) by about 10 Law-Bookſellers to be cruſbd with the many Fhouſands of Pounds 
they talk of ſpending in the Conteſt. To ſuch a Pitch is their Inſolence erriy'd ! 

Well, then, may [ appeal to the Publick. For How can it be imagin'd 
that a Private Perſon (like myſelt) almoſt Unknown to the World, Unſup- 
ported by any Particular Friendſhip or Intereſt, can long defend himſelf againit 
tuch an United Powerful Force? Yer I beg Leave to acquaint the Reader, That 
at my Entrance on the Publication of this Work, it was laid ro me (and, I ſup- 
pole, in order to intimidate me) by one of the ſame Body, (a Bookſeller I mean) 
That I knew not what I was about, for that I was conteſting with 100,0001. Bur 
as I deſpiſed the Inlinuation, I doubt not but that Learned and Venerable Body will 
{light 1uch impudent Attacks, and not be thus bullied out of what they are Ad- 
vited and Perſuaded is their juſt Right. 

The late Ar. Dauvers, after much Pains and Diligence beſtow'd, publith'd that 
Valuable Work, His irt Volume of a General Abridgment of the Common Law ; and 
the Venerable Names ot thoſe Great Men that fign'd the Imprimatur, as well as 
the Numerous Lift of Subſcribers Names therein publithed, ſufficiently teſtity the 
Approbarion ir met with from the Publick: Yer notwithitanding this, it has been 
{11d, 'I'bat his Share of the Profit turn'd out but ſmall, and in a Manner Inconſi— 
derable. Whence it may be Oy imagined to have happened, that the Want 
of better Encouragement occaſioned his flow Proſecution ot the Work, and perhaps 
an Abatement ot equal Induſtry and Exactneſs in his Atter-Volumes. I have been 
credibly informed, That his fr/t Volume continued ) Years in the Preſs. In 8 Years 
trom the Pulication thereot came out his ad Volume, The next was only a ſingle 
'Firle (Error) and which at firſt was intitled a Continuation of the 2d Volume, 
tho? afterwards it was New-nam'd, and then call'd Part of the 34 Volume; Bur 
this Title (Error) did not make its Appearance till 14 Years after the Comin 
Abroad of the 2d Volume. And after another 10 Years Reſpite tollow'd the Re- 
mainder of the 3d Volume: So that from the Publication of Vol. 1. to that of Vol. 4. 
were not leſs than 32 Jears compleat ; and reckoning from the Time ot ſending 
Le. 1. to the Preſs, it made up full 39 Years. Thus ended that Work. 
Whereas it is not improbable, but if that Gentleman had mer with Encourage- 
ment ſuitable to the Labour which he muſt have undergone, he would not only 
have proceeded much tarther in the Work, but have like:viſe kept up to rhe ſame 
Standard of Care and Accuracy. What Kind of Diſcouragement it was which that 
Author met with, has been already hinted, and therefore needs not to be again re- 
peared, ſince it is plain there was no Deficiency of Subſcriptions to either the iſt or 
the ad Volume, whatever Advantages might or might not accrue to the Author 
himſelt. 

And indeed tor a Man to devote his whole Time and Study to the Benefit of others, 
and the utter Veg/et? of himſelf and his Private Concerns, 7s too great a Sacrifice, and 
not to be expected in Point of Reaſon, nor in Point of Experience: For to under- 
rake a Taskot ſuch Length and Difficulty requires both the ſteadieſt Reſolution and 
the cloſeſt Application; and to go thro' with it upon the Stretch, without any inter- 
vening Profit, renders it very Expenſive and Hazardous. Ir is ſuch an Undertaking 
as no Perſon, but one Adventurous &c. as myſelt, would ever attempt, or long per- 
fiſt in; ſince one that has Nothing or bur Little to loſe, could nor, and one that has 
a Comperency, would not care to run the Riſque of doing it. This Undertaking has 
(I find) been thought ſomewhar Romantick ; bur it whar I have done be of ſo great 
Uſe ro my Country as it is faid to be, I thank God tor making or permitting me to 
be his Inſtrument, and enabling me to pertorm it. New nobis ig, nati fits, ſed 
partim Patriæ, partim Amicis &c. I never knew what it was Not to be in Ear- 
neſt, in Whatever J undertook. The Love of Money I have always been a Stran- 
ger to, and I thank God 1 never knew the Want ot it. So that neither ot 
them was any Inducement. Nor was it the Vanity of being an Author, hav- 
g neter entertained any Thoughts of Publiſhing till (Ithink) abour 13 Years 
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FR ſince ; tho'it had been mentioned to me long before. My Lord Bacon ſays, Every 
bf Man is a Debtor to his Profeſſion + I have endeavoured. to contribute my Part to 
4 ſerve a Protethon I greatly honour and eſteem. And thoald it be (My s- 
1 fortune I will not call it but) the Mistortune, the (perhaps) undeſerved Fate, 
W of this Work fo meet with Oppoy/ttion from any particular Member of the Pro- A. 

4 fiffen, it would even be a Comtort and a Pleaſure to me to think, that ſuch 
b Gentleman has ſome more perfect Abridgmenr ot his own compiling, which he 
1 would publiſh for the greater Benefit of the Proſeiſion; For I would not, as in- 
N deed ir would be Ungenerous in me to ſuppoſe that any ſuch Gentleman would 
. have ſo lictle Regard to the Society whereot he is a Member, as to obſtruct my 
| Work, which he could not ſupply by another, equally good at ſealt, it not better. 
Could I be politively aſſured that this is the Fact, I would not only deſiſt from 
Publiihing any more of my own but even promote His to the beſt of My Power. 
And this I could even wiſh to be the Caſe. . But when I recolle&t the 
many Oilers I have made to the Publick to produce my MS. betore a Law 
Atiembly, and the Invitation I made at the fame Time to any other Author of pro- 
ducing the like, it gives me ſtrong Reaſon to fear that. a Work of the like Nature 
is not gone thro? with by any Perſon whatſoever. 

The Bookſellers indeed have amuſed rhe Publick almoſt every Term with rhe 


be Expectation of another Volumeot the New Abridgment coming out the next Term, 

ip and then che next &c. &c. but now in more than 7 Years One Volume only has 

8 appcar'd, ſince which 4 Years are elapſed, and nothing turther has yet appeared, 

v3 which has made ſome Perſons, not without Reaſon, to ſuggeſt a Want ot Copy, 
7 and the ſame has been atierted by one who might well be pretumed to know. 

| 7 To ſupply the Want of ſuch a Publick Remedy as I before mentioned, tor En- 


couragement of Authors, even private Perſons have contributed, and have nor 
thought their Care or Money ill appiy'd. The Society for Promoting Learning, by 
"8 publithing at their own Expence rhe Works ot Poor Authors unable ropubliſh them 
4 themſelves, is a Noble Inſtance ct this Kind ; and it is a Petign, which, it well laid 
and conducted, eannot tail of contributing greatly to the Advancement of: Learnins 
in general: But it is the Mistortune of the Science af the Law not to have received 
hitherto any Benefit thereby. IJ his I ſpeak not with any View to myſelt, or my 
own Work. Bur to ſpeak plainly, I cannot conceive that any Private Remedy can 
ellectually remove the Miſchieis ariſing from the Abuſes of the Law- Patent: Aud 
this I take to be the Principal, tho' not tae only Cauſe to which the Diſcouranements 
of Lau- Authors are to be imputed. That Patent never was intended to give an Ar- 
bitrary Power to the Patentee to print What, and How he pleated, without Con- 
2 trol, but was intended, no Doubt, as a Benefit and Security to the Publick : And 
i, it was admitted in Parliament by the Patentec's Counte], in the Cate of Roll's X. 
be: bridgment, I hat the Law Patentees conld not print Law Books without the Fudpes 

Licence. So the Law then ſtood. But Now many ſpurious and rriilling Pro- 
1 ductions are frequently impoſed upon the Proteii.on without any Approbation 
9 whatſoever, and perhaps not even of the Authors t::emielies: By this Means Au— 
thors are ſometimes robbed of their Labours, and ſometimes of their Honour and 
Reputation too. This is an Act of High Injuſtice, and both the: Living an rhe 
; Dead have been injur'd thereby. Whatever is ſent to that Frets is as teadily recety d 
3 as Goods are in a Pawnbtroxer's Shop, be they whole or what they will, without any 
Z Queſtions asked, or coniidering any Thing but what Advantage may be made 
from it. 
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1 And it is generally known what Perſons can afford to fell the Beſt Pennyworths. 
4 What Way can any Dijcovery be made? No Perſon is to be admitted to fee 
A what they are Printing off; and upon that Rule I was myielt lor awhile denied 
'Y Admittance at the Savoy to fee my own Work when it was Printing theie at my 
F _ own Expence, nor could J procure one ſingle Admittance but with the greateſt 
3 Difficulty. 

4 And here I cannot but lament the hard Fate that has Hefullun the Memory of the lute 
4 Lad. Ch. B. Glidbert, whote geſt and moſt PerttEt Pieces have been (as is now moi voce 


nerally believed) aſcribed to others, whilſt the lefs-perlect and lefs5-correet Parts 
of them have been permitted (not out of Reſpect to the Author, bur to feed the A- 
varicc the Buoxlicller) to retain in ſome Senſe their True Author's Name by the 

A 2 Tithes:- 4 
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Ticle-Page expreſſing ſome ot them to be wrote By a late learned Judge: That the 
Keports of Caſes in Equity came out of his Lordſhip's Study is moſt certain; Tnat the 
Copy thercot was purchaſed by one of the Patentees ot a Perſon who had no Right 
or /tuthoriry to diſpoſe ot it is equally certain; And I have very good Reaſon to 
think, that had his Lordilup been living, he would no more have conſented to its 
publication than did his Repreſentative, who (as i have been told) exhibited a Bill 
in Chancery «£-inlt rhe Publiſher. Nor could I ever ſind that any one Book at- 
cribed to his Lordihip was ever publiſhed by the previous Conſent ot any Perſon in- 
titled to g ve it. Thus not only Books of his Lordſhips own compoling, or Pro- 
perty came ro the Law-Preſs Clandeitinely ; bur even one ar leaſt (the Work of a 
very great Man, viz. Thar Fine Piece called Precedents in Chancery) made its Eſcape 
thence ina like Manner tothe taid Prefs much indeed to the Advantage of the Profei- 
ion, but without any Regard paid to the Honour ot the Deceaſed, with whom the 
ſame is faid to have been letr, upon Truſt and Confidence only, and as a ſacred De- 5 
poſitum. And the Aeriugment of Equity Caſes, whoſever Name it bears (except- 
ing perhaps a lew Additions) could be the Performance ot no Man that had not that 
{uid other Work called Precedents in Chancery. Can the Living with any Patience 
ſee the Honour, as well as the Labours of fo great and valuable Man deceaſed, a 
Per.on ot ſo High Station in the Law while living, thus made Merchantable Ware? 
By negle&ing our Anceitors we neglect ourſelves ; and why ſhould we expect that 
Poſterity will pay greater Regard to us than we do to thole ? 

The New Horiag ment has Been made a Handle to raiſe, as it were, a General Op- 
polition among the Bookſellers (who by purchating the Impreſſion have interested 
thenifelves in it) againit my Work, even trom the one End of the Kingdom ty wwe 
other; Notwithſtanding which 1 have on all Occalions recommended chat York 
(I mean the 2 firſt Volumes ot it) as no Ways interiering with mine; Mine being 
an Abridzment, whereas the other is ct really ſuch, but only called ſo in order 20 
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moehke it the more ſaleable, In Conſequence of which Oppolition I think myſelf {8 
juitihatle by way ot Selt-Detence thould I make Obſervations on it. That Vs 0: k E 
1 have before now publickly declared to be in my Opinion an Ingenious Syſtem or Il 
I reatile ot Law, and trom the ſame Principle of Juſtice I freely own, I ain fill of 74 
the ſame Opinion; Bur at the fame Time 1 rake all the Introductory and New 8 
Parts thereot, and which are the Recommendations of the Work, to be a Collection 3 
only trom the MS. of the Ld. Ch. B. Gilbert, from the Lord Ch. |. Hale, Mr. Ser- FI 
jcarr Haw kins's Pleas of the Crown, and Mr. Danvers's Annotations on ſeveral Acts 1 


ot Parliament, which, with a Tranſcript of ſeveral Acts of Parliament at large tor 
many Pages together, and with a tew New Caſes, amounting to a very, very tew 
Sheets in the Whole is almoſt the Total of the ork. Thoſe Annotations of Mr. 
Danvers's (exccpr, I think, in one Place only,) together with the Mulrtitude ot 
References from Mr. Serjeant Hawkins, are carried off in Triumph, without any 
Acknowledgment of the Real Author. And whoever compares ſome Patiàges in 
the New Abridzment of the Law with others in a Book called, The u cul i 
of the Cent of Excheguer (which is undoubtedly the Work of the Ld Ch. B. Gil- 
bert) will fee a dire Claim therein made to the ſaid [ntroductory and New Parts of 
thoſe Books, and will immediately conclude the Author of them Boch, as ro cheſe 
Parts, to be one aud the fame Perſon. Under this Obſervation may be life ite rack'd 
with equal juitice the Book entitled, The Treatiſe of Tenures, Ihe Law Hes, 
The Hiſtory of the Commeon-Pleas &. all and every of which tally ſo exactly Wich 
each other, many Times in Words, always in Stile and Method, bur aboie all in 
that Particular and moſt uſeſul new Kind ot Learning drawn trom the Feudal Law, 
fo Peculiar to his Lordthip, that it is impoiſible to imagine Children, fo extremely 
reſembling him and each other could be begotten by a diilerent Parent. Every 
Pertormance excellent in its Kind carries with it ſome Certain Marks, which. 0 
other Hana can imitate, and which always diſtinguiih the true Arti:t from the pre- 
tended one, the Copy trom the Original. We know a Zeuxis, we know an Abe, 
a Tiiau, and we xnow a GLLBERT, And tor any other ian w naterer of 
leſs Experience, Age, Abilities or Genius, tho' of good Parts and Learning 0 
think to qual that Great Man in that particular Way of Writing, would de lice 

ropeating the Inditcrerions of Icarus and Phaeton. 8 
[ 1emember a Story ot the learned Dr. Kutb, who being at a Church where a 
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Young Gentleman preached, took an Opportunity aiter tae Sermo.: 
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Centleman replied, A Week. Sir, ſaid the Doctor, That very Sermon, which you 
made in a Week, coit me a whole Y ear. 

Inttcad of Licences (betore-mentioned) or an Allocatur by the Judges, a New 
Methid of recommending Law- Books to unwary Buyers is of late taken up, viz. By In- 
Filing or Addreiling them to ſome Great Names, and that perhaps withcut either 
Leave or Knowledge till they appear in Print. Fhis cannot be looked upon other- 
wile than as a great Indecency and Want of Reſpect. And when it is conlider'd 
with the Circuimſtances attending it, by giv ing it out and explaining ſuch Inſcription 
es a1 Jpprobatien and Recommendation of ſuch Book, and ſo ſwell it up to be tan- 
renown to an Imprimatur, our Language can hardly "find an Epithet or Expreſſion 
to rough LOT it. But How can any Thing Better be hop'd ſor from a Sett oft 


People wino aſſume an Air, and that even to Gentlemen ot the Law, to decry a Work 


o approv 'd and fo Generally and P lic recommended by every of the Judlſes, both 
of Fugluud and Ireland, aud like wile by the Learned Gentlemen of the Profeſſion, both 
withic and wichour the Bat > Can they imagine that Gentlemen ol the Profeſſion, 
even the voungeſt of them, will, with any Patience or I cmper, long bear an Air, ont 
jo crols een to himſelf as well as to the whole Body 2 Bur perhaps this may be a 
Metnod re{vlv'd upon to revenge themſelves of the late Law-4{/embly, and to bid them 
an open Defiance. And as that Aflembly was faid to be conven'd on the Account ol an 
Indignity otier'd by a particular Law-Bookſeller to a Gentleman of the Proſeſſion, and 
to prevent an Iinpoſition intended by the ſame Bookieller in ſetting a Price too high on 
Mr. Williams's Reports, then going to be publiſh'd, they ſeem io tobe rally ing rhe] r 
Forces with a Reſolution to try what General Indivnitics they can make them 
bear. At that Altembly (as I have been inlorm'd) a Retolution was taken and 
agreed to, not to purchaſe any Lau- Book oi a greater Price than 28. 6d. which 
mould be publith'd without any Imprimarur. Since that T'ime No Im primatur 
has been given to any Book belides my Lord Raymond's Reports, very lately pub- 
oy id, and this General Abrid: zment fo much oppos d by the "Law-Bookſellc 18. 

So that, as on the one Hand their Inſcriptions are to pals as Imprimaturs, the Im- 
primatur or ccatur of the Fudge ro my Work is, on the other Hard, to be 4 
(as it were) wider an Embargo till they (the Law-Bukſullers) bave figu'd and conntcr- 
ud a Fa pert. 

Eur beſides theſe there are many other Grievances ; Among which may be recxon 0 
ſuch Books as Nelſon's Lutwich, which was not only printed, but likewiſe publ: hd, 
by one oi the Patentees. A Book which deſerved pub lick Cenſure at leaſt, as being 
a Reproach and Dithonour to the Proteition, aud rather adapted to Billingſpate 
than Weſtminſter-Hall. What Notion will any Foreigner entertain of our Law t to 
ſee a Volume thereof ſtuſf'd with ſuch oh ay ep in-like Language, and to me 
with ſuch Ridiculous and Scoundrel Titles as Law-.V itt los _= to ſce 8 l Th 
Treaties on {ome particular Head very LINPCTIecily e le, with rhe Help of a Num- 
ber of Idle Preccdents, ſwell'd up into à thick \ moms vill mention only 
one more, and that is a very Heavy one upon the Proviſion (viz.) Ihe e Liv s 
Books Leth in French and En: elfp, as Ld. Ch. uit. Satuiiders's Reports, Mr. Fuft ice L.- 
dings Reports &c. and by luch Means Dou! np the |: rice upon the Buyers : v here- 
as ſuch Genticmen, as underſta: id the French, might let al te the Englith, and ſuch 
as do not ii any tuck there are) might let alone the French,; but now-cvery 
Gentleman mutt pay fer what he had rather not croud bis Study with, by 
as it is a Grievance much greater than the additional Price intended ro have bern 
ſet upon Mr, Williams's Reports, flaiids in greater Need of a Remedy. 

Were ſuch a Lav-Aftembly to meet at ſome ftix'd Time once Ccrery Year, 
and ſeriouſly to deliberate on the State ot the Projclion, and all tuch or other Im- 
potitions, Indecercies, Evils, and Indigaities oer d thereto, as of late have been, 
it might redound much to the Honour and Ad: antage of it 'by reir reſolving on 
proper Methods = remedy and prevent the ſame. 

The Novelty of fore Titles in my Abridgment may perhaps have ſecmed at firſt 
Sight a little Odd, ſuch as (Fractions) (Bumlſelk) (Land;) Bur I flatter r: 5 felt 
that rhe Reader, upon Examination, will find, that they are not improper, ard 
that what talls under thoſe Titles is much of it too material 0 be Omticte. 4, and. 
could nt 0 5 12 placed under any other Titles: Pelides, the Titles or (32Cr- 
eniscorp) alia nation : In my Lord Brooke 29 41d chlat 01 (Barrie) 111 
Roii's 4! oricigmenn, May perhaps be equally odd. 

But How 1 ſoever thoſe Titles may have ſeemed to be, I ſind others (perhaps 


much more . nare been ſuggeſled, which l neither have, c. 8:4 or do inte ti has 
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in this Work. The Title (Himſelf) has I find been much canvaſled, and that 
perhaps by ſome as had not looked into the Contents to fee the Propriety or Impro- 
prictyot it; without which I ſhould wonder any one ſhould criticiſe at what might 
not otherwile perhaps be any Way diſagreable to him, and which he might be ſome- 
what tond and iull of, Eur even that Title is ſaid to be miſtaken by ſome One 


who has changed it into another Sex or Gender. Wonderful Thought! 
But Wit is not to be reſtrain'd, and an Exuberant Fancy, with a Super-A bundance 
ot Good-Nature &c, will produce itrange Things. Had this really been, what 


it is not, a Trifiing Title, a Good Critick, of Good Senſe and Good Nature, that 

had read Horace, as all Good Criticks do, would there have been taught to have cat 

a Veil over a Work agreed to be uſeful, with an Inſcription ready drawn for him, 

by that maſterly Hand, viz. | 

—— —— Non ego paucis 
Offeadar Maculis, quas aut Incuria fudit, 
Aut Humana parum cavit Natura. 

But--\W here Radiant Dulneſs thines,--Footiteps of ſuch Generoſity are ſeldom found. 

I think there needs no other Apology for what I have now ſaid, than hat is 
dictated to me by that other Excellent Satyriſt, 
Nungquamne reponam 


Vexatns toties © 

$i Natura negat, facit Indignatio &c. 

But notwithſtanding all the Oppoſitions, Difficulties, and Inconveniencics I have 
met with in Pulling this Work, the great Honour which I have receiv'd from the 
Public, who have teitity'd their Approbation thereof in ſo ſolemn and open a Man- 
ner, has made me ample Amends, and 7s really and truly à greater Satisfaction to 
me than any Profit whatever, which may at any Time ariſe from it. And as to a very 
conſiderable Sum ot Money which I am ar preſent our of Pocket, I am tor the ſame 


Reaſon very little concerned about it. It any one yet doubts the Reality of 


theſe Proteiizons, let him at leaſt ſuſpend his judgment for a Time, and if he tees 
this Work dedicated (in ſuch Manner as I ſhall be adviſed) 20 the perpetual Service of 
my Conmry, and Benefit ot Poſterity, it may be hop'd, that then at leaſt He will be 
indeceived. At leaſt I ſhall have this Satisfaction of diſappointing a Ser of Men, 
who ſo far from endeavouring to ſerve their Country, act as it they look'd on all Au- 
thors as their Prey; or as it they were of an Egyptian Extraction, and acted under 
an Order om Pharoah to deſtroy all che Male Children, the moſt manly and moſt 
uſctul Productions of Authors, which the Midwite Parentees had ler cicape alive. 

I ſhould here have returned my Thanks to ſome particular Gentlemen to whom the 
Publication of this Work is in a more particular Manner obliged by promoting 
Subſcriptions thereto, but that I hope ro have an Opportunity of doing it in a 
more reipecttul Manner by Dedicating to them a Volume ot this Work. 

This 6th Volume makes its Appearance within the Space of 2 Years from the 
Publication of the firſt; whereas Mr, Danvers's 3 Volumes, as I obterved betore, 
were 22 Yeats in coming out; and the two firſt Volumes of the New Abridgment 
came out more then 7 Years fince, and the Remainder were promiſed with all Ex- 
pedition, and which tae Bookſellers aſſured their Cuſtomers would be publithed in 
the Michaclmas Term following, tho' only one Volume has been publithed lince. 

I will add a Word or two more in Relation to my Work, and then conclule. 
It is now on the very Point of 200 Years, ſince that learned Judge Sir V# 11:44 
Staunſorde (in his Dedication of his ſecond Book De Prærogativa Regis, ro Sir Nich. 
Bacon) «re, that amng ſuch Plenty of Learned Men as were at that Day, fimetliug 
Terre dewviled 0 Feld the Students in t Heir Long Fourney, that 7 hey (Cerms led a more near 
and pleaſant Way) might both as they went, and after they come to their Fourney's Eid, 
gather (ome ether Knowxicdge, not only therewith to garniſb their own Science, bit alls the 
better to ſede in ſuch Honourable Reom as they be called to ſerve the King and S,, 
Lord in. Which Thing (he ſaid) might well come to paſs after my poor Mind, if fach 
Titles as in the Great Atridgment of Füſtice Fitzherbert, were by the Fudges er ſome other 
Learaed Alen lud cured and ſtudied, that is to fay, every Title Ly it jelf ty ſpecial Dive 


frons dig eſted, ordered and di poſed in ſuch Sort, as that all the Judicial Ati sand Caies 


in the {ome might be brought and appear under certain Principles, Rules aud Gruumd's at 
of the ſaid Laws. As jor Fxomplie, under the Title of Brief meht come theſe Tirles, 
Form, Miſnaming ct che Perſon, Miſnamihg of the Town, Cue Thing twice de- 

nanded, 
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manded, Death ot the Plaintiſſ's Side, Death ot the Detendant's Side, Changing 
of the Name of the Plaintiff or Defendant Hanging the Suit, with many {ach ether 
like, which now, as 7. pings ſcattered abroad and out of Order, lie hidden within the ſaid 
long Title, that it requires much more Learning, Pains and Study well to order and dif 
pole the Matter in the ſame, than (a/ter Order made) to learn and leur it away. And 
atrerwards he ſays to Sir Nicholas thus, viz. I krow your ſelf to have objerved the 
like Order in your on Study, which in few Nears hath gotten You, above others, the 
reat Learning you have. 

The above Method recommended by that Great Man I had purſued throughout 
this Work long before I had the Pleaſure ot obſerving the above Dedication, and 
am thence ſtill more encouraged to hope it will prove ot Real Ule to the Publick, by 
facilitating the Study ot the Law, and contracting the Body of it into a Narrower 
and more Reaſonable Compals, which is now become fo Monitrous and Unwieldy, 
as will appear to any one who inall conſider the vaſt Multitude of Books publimed 
not only ſince the Time of Sir William Staunforde, but even ſince the Beginning 
of the Preſent Century, amounting, according to an Account publithed by a Book- 
ſeller ſome Time ſince, to more than 300, ſome whereof are as great Nuſances and 
Obſtructions to the Law, as Bodies dead of the Plague, mentioned 37 Afll 10. ro 
have been caſt into the Rivers, were to the Inhabitants thereabouts, not only by 
Corrupting the Water, but likewiſe by Drowning the Country. 

Belides the Withes of Sir William Staundford, ment ion'd before, it is moſt cer- 
tain that Abridgments have been approv'd as of great Uſe to the Students and Prac- 
tiſers of the Law, particularly by thoſe Eminent Lawyers F itzherbert, Brooke, 
and Roll, by their compiling ſuch; and by that other Great Man the Lord Ch. J. 
Hale, by his publiſhing that ot Roll. Sir Francis Bacon, in his Advancement ot 
Learning, mentions it as of great Importance, That the whole Law be dizeited 
into Places and Titles, whereto a Man may have, on Occaſion, a ſudden Recourſe 
as to a furnith'd Promptuary tor preſent Practice; They both reduce into Order 
what was diſpers'd, and abbreviate what was diftus'd and prolix in Law. The 
Names likewiſe of the then Lord Keeper and all the Judges, except the Ld. Ch. 

Holt, prefix d to Mr. Danvers's Abridgment, are fo many further Teſtimonies 


ot the Uſe of General Abridgments; and tho' the Ld. Ch. J. Holt is {iid to have 


given no Countenance to the Publithing that Work, and retuted to ſign an Imprima- 
tur thereto, as the Ld. Keeper Wright and the reſt ot the Judges had done, yer ſo 
tavourable an Opinion did he at length, aſter the Publication, conceive of it, that his 
Lordſhip (as I have been inform'd) not only made Mr. Danvers a Perſonal Com— 
pliment from the Bench in Open Court, but (as I have like iſe heard) leſt him an 
Annuity of 20 1. for his Lite. To all which I beg Leave to reter likewiſe to thoſe 
Great Names prefix'd to the Title-Page ol this Work, together with the other 
Great Names ot Subſcribers thereto. 

I hope likewiſe no Exception can be taken to the Antiquity of ſome Titles, or of 
ſome Books, which I have included in this Work, being in my Apprehention, tho? 
obſelere, yet of great Uſe even at this Day. Serjeant Hawkins, in his Pretace to his 
Abridgment of Coke-Littleton, ſays, Many have been diſcouraged from layins the Hon 
aation of their Studies in theſe Excellent Books, becauſe great I art of themis not 1.aw at 
this Day; and they cannet eafily perſuade themſelves to read ſo much Alſtruſe and Ol/elete 
Learning, with that Attention which is neceſſary to the perfet? underſtanding of it ; Brut 
whoever conſiders how great a Coherence there is between the ſeveral Parts of the 
Law, and how much the Reaſon ot one Caſe opens and depends upon that ol another, 
will, I preſume, be far from thinking any of the Old Learning vſe/'/s, which will {9 
mich conduce to the perfect underſtanding of the Modern; [ cold by no Mears i} ore- 
fore think it proper to leave out any Point of Law meerly for its being diſuſed, 

The Extent of this Work is nothing more prolix than the Title of a General 
Abridgment would beſpeak it to be, and the Publiſhing ot a Shorter would have 
prov'd an Impoſition on the Profeſſion both at preſent and in the Conſquence, as it 
would be intitling it What it really was not, and would leave an Opening (as ic 
may be calPd) tor a Body ot Outlyers and Book-Pirates to be ſending out N 
Faitions with Additions, (as it would be term'd) and by this Means put Gentlemen 
to fo many Extraordinary Expences. This, no Doubt, would trom Time to Time 
be the Confequence, as may be demonſtrated lrom many Inſtances ot rhe like Kind. 
Or, were | tominded, [might have publiſh'd other Editions myſelſ, which I could do 
without any Trouble, even from the Materials laid atide tor Shortning a firtt dt. 
tion; But this would be Overrarning my wivoie Delign, which is to ſerve m/ 
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Country in the beit Manner I can, and not act any Thing Dithonourably by ir, or 

which might, by rhe moſt ſtraiu'd Conſtruction, be ſaid to be Derrimenral io it. 

Belides, it Gentlemen pleaſe ro conſider, the very Plan Mr. Danvers began upon 

would have extended His Work, had he purſu'd it, to about 12 Volumes, whereas about 

14 Or 15 will, as i take it, conclude Mine; Ihe Drfference whereot may eaſily be 
accounted for, not only by my preſerving that moſt valuable Work ot Ld. Brooke, 

but likewiſe by the great Number of Reports (excecding zo) which have come | 
out ſince Mr. Danvers publiſh'd his 1ſt Book; All which are ſuppos'd, and may 
well be expected ro be comprehended in what is ſtil'd a General Abridgmenr. 
His z Volumes contained only 5 Letters, (viz.) A. B. G D. & E. So that it 4 
Letters of the 24 fhould be computed as nothing, yet the remaining 20 would, as 
I computed before, have made his Work to have amounted to 12 Volumes. Not- 
withſtanding which I never heard any Gentleman of the Profeiſion make any Ob- 
jection thereto, but all ſecm'd deſirous of his compleating it. And to this may 
be added, That the Ditterence ot the Price of this Work, when compleared, 
will be a very Trifle more than that ot the Abridgments Now Extant. I doubr 
iome Gentlemen, who have been ſtartled at the Length of this Work, and 
the Expences thereof, have not duly conſider'd and diitinguith'd rhe Matter of 
a General Abridement from that ot a Digeſt or Inſtitute, however widely diffe- 
rent they are. Such an Abridgmenr ought to contain ſo much of every Parti- 
cular Caſe, however diſpers'd in the ſeveral Books ot Law extant, without omit- 
ting almoſt any one which concerns the Title or Head, and the Subdirvilion 
under which it is plac'd ; it being calculated tor the Eaſe and Convenience of 
it Gentlemen, by pointing out to them at once, without Loſs of Time, the ver 
1 Authorities they want. So that, as I ſaid before, This, in the very Nature of it, 
muſt be a Voluminous Work; whereas a Diget or Inſtitute is rather a ſhort Syſ- 
rem or Theory, and an Abſt ract of the general Tenor of the Law, by joining many 
| Caſes together without Regard ro every particular Diſtinction therein conrain'd, 
| and ſerves only to give a General Idea. The Law 18, doubtleſs, an intricate, as 
x well as an Endleſs Study; and therefore ſtands in Need of the utmoſt Aſſiſtances 
| | that may be had, tho” attended with a large Expence, which whoever either will 
| not, or cannot well afford to be at, had much better betake himſelf or be plac'd 
by his Friends to ſome other Buſineſs. And ſurely no F ather, who has any Re- 
gard tor his Son, would fend hint to travel without ſupplying him with Things 
not only Neceſſary but likewiſe Couvenient for his Journey ; But ſhould a Father 
be of fo thrifty a Temper as to order the Son to paſs thro' a Deep, Uneven, and 
Rocky Part of the Country, rather than allow him Money tor the trifling Expence 
| | of Paying a Turnpike to make his Journey Eaſier, Pleaſanter, and Shorter, | can 
1 only pity the young Gentleman, and with him a better Journey than he can rea- 
ſonably hope lor from his Father's Stingineſs. 

The State of Authurs I find by Experience is /ike the State of War. Some are Allies 
out of perſonal Frienditap. Orhers are 10 trom a Coniideration ot the Publick 
Good, and will never quit the Field till Matters are ſettled upon a proper Batis. 
Some, like the Highlanders in The Great Marquis ot Montrots's Little but Brave 
Army, fight and conquer for a Time, and then retire. Others, like a Neighbouring 
Nation, will never rake the Field till Dangers are over, and Advantages are expect- 
ed. Some make their Appearance late in a Campaign, like a great Prince in the for- 
mer Wars, who thereby acquired the Title ot Semper Auguſtus. Others oppoſe the ; 
Meaſures, which themſelves approve, becauſe of ſome particular Enmity to either b 
Cæſar or Pompey, who is to have the Command. So that it is very difficult to I 
crown a good Cauſe with an Happy Concluſion. 

Be my Fate what it will, Should it prove like that of the Zarpcian Haid, to be 
oppreſſed with my own Volumes, as ſhe was with the Helmets ot the Sabines; ye 
it would be ſome Conſolation that it could reflect no Dithonour upon Me, whatever 
it might upon Others; and I ſhould think Her Fate rather to be envied than re- 
pined at, that ſhe muſt have ſhined Glorious in Hiſtory to the lateſt Generations, 
and chat greater Trophies, or a more laſting Monument could not have been erect- 
ed to her Honour (to uſe Saluſt's Words of Cataline) „SI PRO PAT RIA 
SIC CECIDISSE T. 
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Several TITLES, with their Diviſions and Subdiviſions. 


Robibition, 


If the Common Law and Eccleſiaſtical Law 
differ, and the Proceeding is not accord- 
ing to the Common Lau, a Prohibition 

lies. But where the Common Law gives 


no Remedy, it lies not. 2 
In what Caſes they ſhall not have Juriſdic- 
tion 
For Collateral Cauſe. | M 
Profecution at Law. R 
See the Stature of 1 E. 3. cap. 11. 
Pardon. 8 
Anfwering upon Oath. S: 
Juriſdiction. 


In what Ca'es the Spiritual Court ſhall 
have Juriſdiction of a Matter ſubſe- 
quent, ic ident to, or dependent on the 
Suit, where it had Juriſdiction of the 
original Suit, and what may be tried 


there 10 
Tithes. See (F) pl. 17. * 
Where the Kight of them comes in 

(Queſtion. . 
What Perſops ſhall have Prohibition. 
Spiritual Perſons. 7 
What Perſons ſhall have it. A. a 
Ties: =: | 
In what Cafes. B. 2 
In reſpect of the 
Libel. 8 
Matter being Temporal. B. a. 3 


Where the 'Tempora] Cenrt which 
rants it cannot give Remedy, but 
the Conuſanc : belongs to the other. 
(C. a) (D. a): 
When after 


Sentence. M. a 
Conſultation. Q. a 
Granted 


How it may be 
For Parr. 

By whom. 

Ar what Time 
Before Plea pending. Sce (H a) pl. 3. 


(E. a) (F a) 
H. a 


After Sentence. LA 
Contiruance thereof G. a 
To Courts Temporal. 

In what Caſes it hes. I a 


Sce Mariner's Wages. 


To what Court. K a 
SEC Stanne ry. 
Where he may have a more ſpeedy Re- 
medy. N. a 
Contempt to Prohibitions, How ard Where 
puniſhed ; and Pleadings. Q. a. 2 
Conſultation 
Granted 
In what Caſes. P. a 


At what Time, and ou: of what Court. 


Qa 


Proceedings. 
What muſt be done in ordor to get a Pro- 
hibition. D. a. 2 


Wrir, Declarations &c. in Prohibitions, and 
Rules concerning them, F. a. 2 


[ropecty. 


In what Perſon it may be, or ſhall be ſaid 
to be. A 
In what Things it may be. B 
Develted or pre{erv'd by what, and when. C 
Gai'd, Alter'd, or Transferr'd, by 
What Act &c. D 
Fraud &c. E 
Polletiion only, and in what Caſes anal 
P. fettion is neceſlary to give a Pro- 
perty. F 
Operation of Law. G 
Sale. Sce Mauiker &c. 

What Words, H 
Veſts, at wkat Time. I 
Several Properties may be in the ſame Thing 

In what Caſes K. 
What may be aa Intereſt, but no Property. L 


Pleadings 
Good. And in what Caſes it mult be ſet 
forth RI 


{Proprictate Probanda. Sec Rep lein. 
Drörecttan. 


Ot veonnettes 


Sce Trial. 


Wat it is, and lie, in what Caſes, A. 2 

The leveral Sorts of Protections. E 
Cult. 

By what Perſons it may be caſt. A 

In re{pect of Eftatc 1 

At what Pime. B P. 

For whom. = 


For wii 

Cauics or Things, and by whom, and 
„hen. 1D 2 
[1 retpect of the Place. See (N) 

Periyns, Corporations &. F 
For a Collacral Reſpect. H 
Not for him that cannot appear. [ 
Not for the Plainritt. K 

G 


Againſt what Perſons, as King &c. 
Ii whar 
Actions. I. 
Court. L 3 
How 
(Wia Moraturus. Q 
For one 
Where it ſhall ſerve for others. In re- 
fect of the Perſon * 


Defendant where it ſhall ſerve for the 
other Defendants. 
In what Actions y 4 


Uon what Plea, A. 4 
At u het Time being caſt. B. a 
4 Grantcd 


- —— — 


Al ABLE of the ſeveral TITLES, - 


Granted 
For what Cauſes 
Profecturus. 
Nloraturus. 
In Reſpect of the Place where. 
For what Time. 
Ahou'd or Dilallow'd. 
Who ſhall be Judge. 
For what Caule, 
Variance 
Quia Profecturus. 
Quia Moraturus. 
The Ettect thereof. See (R) pl. 5, 6. 8. 
Repeal thereof, 
Allow'd, or not, in Reſpect of the Time 
of Repeal thereof. See(T)pl.11,12,13. 
Quia Moraturus. 
Both, Quia Profecturus & Moraturus. Y 
Proceedings upon the Repeal. 2 
Sued at what Time. 
Reſummons 


Quia 
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U LON Quia 
Profecturus, C8 
Moraturus. Gi 
How it ought to be. D. a 
Proceedings and Pleadings. E. a 


The Effect of Caſting a Protection. Sec 
(E. a) 
Proteſt. ; 
Of Bills of Exchange. See Bills of Exchange. 
Proteſtation. 
What it is, and what is ſuch. 
Good in what Caſes. 
Neceſlary in what Caſes. 8 
How to be taken, and when ; and the Effect 


thercot 


JIrout Patet. Sec Record. 
Purchaior. 
Who 
Favour'd in what Caſes. 
By . 
Ireumbrances bought in. 
&e Incumbrances (E) (F) 
Plea of being Purchaſor &c. 
See Plea and Demurrer (F) 
Length of Time. 
See Length of Time pl. 38 &c. 
Allowances. 
Aﬀected. In what Caſes. 
See Lis penders (A)(B)(C) 
With Payment of Debts &c. 
See Judgment (I) See Fraud. See 
Exccurt:on. 
By Miſapplication of Money. F 
By Preſumptive Notice, and where there 
is a Settlement. G 
Diſputes between 
Purchaſor and Purchaſor, K 
Purchaſor and Vendor. 
See Vendor and Vendee 


Jaurveyance. == 
Quare Impedit. See Preſentation 
(M. b. 4) &c. 
Juare Incumbravit. 
les 
In what Caſes, and where. A 
When and how, and Proceedings there- 
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8 


in. 
Count, Pleadings, and Judgment. 


1 
. . 


ty» 


Quare non Admiſit. 
ies 
In what Caſes, and in what Court. 
Againſt whom. 
When and where, asd Proceedings 
| therein | 
Pleadings and Judgment. 


Queen. See Prerogative (B. e) 


Que Eſtate. 
Pleadable. Of what 
Things. 
Eſtates. 
By whom. 
How. 
Traverfable, in what Caſes. 
Wichout ſhewing how he came to the 
Eſtate. 
Without ſhew ing Deed. 


Quta Timet. See W arrantia Char- 
tæ (F) See Voucher (R. b) 
Relief in what Caſes. 

Actions ia Nature thereof 

Quid Juris clamat. 

Lies 
Againſt whom. 
Writ good, and Proceedings therein. 
Pleadings. 
Quod ei deforceat. 
ies, 
For whom, and againſt whom. 
In what Caſes, and when. 
Writ, Picadiogs, and Judgment, 


Quod permittat. 


ies 
In what Caſes. 
For and againſt whom. 
.. Writ, Proceſs, and Pleadings, 
Quo Pinus. 
In what Catcs- 


Pleadings. 
Rape. 
Wh is, or ſhall be ſaid to be Rape, and 


of what Perſons, and Puniſhment there- 
of &c. 


Ratthabitio. 
The Effect thereof. 
Rationabili Parte. 
Good. What is, and what Actions lie 
thereof, and when 
Count and Pleadings. 


Rebutter, See Voucher. (F. c) 
Recital, 


What is, or amounts to a Recital. How 
much neceflary, and the Effect thereot. 


ecogntzance. 
Recog Ma 


By whom. At what Place; and How to 
be perfected. 
Entered into by whom, and how 
Forfeited, 
Tho' not according to the Letter. 
Diſcharged, Reſpited or Compounded in 
what Caſes. 
What Writ or Action lies upon it, and 
where. Proceedings and Pleadings. 
Execution in what Caſes, and How. 


What is, and when, and what hall 
be ſaid a Record, 
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With their Diviſions and Subdivitions. 


Fal ſiped or Avoided by whom, in what | Tenant to the Præcipe. 

Gies, and how. Neceſſary in what Caſes, and Why. * 
Prœauc'd by whom, how, and when. D Good or not. W 
Deteated, or Cancell'd for Deceit &c. A Pleadings. And in what Caſes a good 
Certified, By whom, and how. E Tenant ſhall be intended. X 
Fase of Record. See Trial (D)(E) Nor good, yet the Recovery good. Y 

Effect thereof F The King bound in what Caſes, by Fine or 
What ſh4il be ſaid a Record, or of Record Recovery. 2 

i 2 Court to have Ex-curion upon. See Revers'd, Falſified, or Stay'd. For what, 

Execution (A) pl. 2. m the Notes. and how. A. a 
Ot m king up Records. And denied in Error to reverſe a Common Recovery. 

what Caies G By whom it may be broughr. B. a 
E:.:ry of Records. Execution thereof, See Exccution. 

Power of the Court as to Entry, or alter- Pleadings. | C. a 

ug of Records. And of Records being Recuſant. 

entered upon a wrong Roll. | H Forfeiture 
Pemoved. In what Cates, and how, and Of what, and to whom. A 
„nen. oF in what Court it ſhall be ſaid I Determined or Diſcharged. And Reſti- | 
to remain. : tution in whar Caſes. B 
dee Error (P) See Fines (H. b. z) Prevented or not, by Conve yances. C 


Remanded in what Caſes. 


See Univerſity. 


Sce Judgment. Conformity. 
Pleadtigs, | When, where, and how. ND 
Count. How the Count upon a Record Abſenting from Church E 
ought 10 be. And Pleadipgs. L Bulls, Agnus Dei's, Croſſes &c. Books &c. F 
Averment againſt Records. M Feme Covert, and Widow. Gi 
Sce Fines (J. b. 2) &c. Injunctions, Inconveniencies and Reſtric— 
Nul tic! Record. N tions. H 
Prout fatet per Recordum. Marriage, Baptiſm, Burial 1 
Profert or Monſtrans. Maſs. Hearing and Sayirg Maſs. K 
Neceſſary in what Caſes, and when P prieſt 1 
Tenor. of the Record. Sufficient in Reconciliation and Relapſe. M 
what Cafes. : Q Sem:narics and Schools. N 
Offences relating to Records; and Puniſh- Diſubilicy O 
ment thereof, R To Purchafe. T- 
Recovery in Actions. ; How a Papilt is affected by 11 & 12 W. 
Bound or Advantaged by it. Who. A 3. 4 U 
Of one Thing where it ſhali be a Recovery Actions and Ir dictments. How, and within 
of another, as Part of the Anctent Eſtate whar Time. P 
&c. ; B Pleading-. 2 
Pleadings. See Inter alia (A) | Proceſs and Conviction. R 
How. C Error in Proſecution. : 8 
Recovery Tommon. Rediſſeiſin and Poſt Diſſeiſin. 
Suffer'd. By Statutes. A 
What Perſons it may be. Lies. 
Baron and Feme, Infant. D | In vbat Caſes. B 
To whom. D For or againſt whom. C 
Dock'd by it. What | Writs, Pleadings, Proceedings, and Judg- 
20S: £ | ment. D 
ate. | 
In what Caſes, and by whom. 3 Re rence 1 A 
With ſingle Voucher. S ou. SO s ( . 
By what Names, F. Refiinding. Sec Marriage (1) 
Charges or Incumbrances. G | By what Perſons. A 
Good or not. | In what Cafes; And where not, tho' the 
In Reſpect of the | Payment was illegal, and not to be coun- 
Place where the Lands lie. H renanced B 
Perſons ſuftering it, or their Eftates I Rege Juconſulto., A 
See Jointreſs (I) Lies 
Limitation. : K In what Caſes, . 2 
To Truſtees to preſerve Remain- Granted without Writ. [3 
ders L Counterplea. CG 
To Baron and Feme. M Procedendo 
Eſtates being alter'd. N in Loquela, 
Vouchees. i O What good Cauſe to deny it in Chan- 
Notwithſtanding the Death of Parties. P cery. D 
Made good. | | Ad Tudicium. 
By Matter Ex poſt Facto. Q Cauſe to deny it in Chancery. E 
In Equity. R In what Caſes the Juſtices may proceed 
8 3 1 * Rege Inconſulto. R F 
what Things. Or of what jt may 
ſuffered. * 8 egiſtring 
Or Transfer of what Eſtate, T 


A TABLE 


amore” pay” 
Lcegiitring Act. 
L1e4cartig, 
Notes and ConftruCttion. 
Of what Things in general, and to what 
Time it ſhall be. 
What ſubſequent 'Uhings ſhall relate to pre- 
cedent. As 
Acts. 
Eittates. 
1 
Made good by it, what. 
dec Tree s (T), 
Deſcated by it, what Eſtates or Things. 
Not meſuc lawful Acts. 
Favhur'd or not, in what Caſes. 
Rc:caie. 
' he ſeveral Sorts. 
By VWay of Enlargement 
f what Things. 
To whom. 


By what Words. 


Sce (X. 2) 


At hat Time 
Before Eniry, or being out of Poſſeſ- 


Good 
Of whar. 
What Things are releaſable by any 
Words. 
By whom. 
Jo whom, In reſpect of 
Eltate. 
Privity, without Eſtate Actual. 
| | Jo one 
it Who has no Right, or only a bare 
Rigar, 
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By what Words, Words which amount 

to a Relcaſe. 
What Act by one who has a Right ſhall be 
ſaid a Releaſe in Law of his Right or 
Act ion. 


| 
| 
1 
| | Miſtake or Mifrecital. 


— ee 


In Mixt Actions; what ſhall be a good Re- 


leaſe. | 


| What Thirg may be releaſed by expreſs 
Name. | 
What ſhall be faid releas'd byRelcaſeof All 
| Luits. ä 
Debrs and Duties, or, All Debts or Duties 
Actions : 
Or all Manner of Actions, 
Real. 
Perſonal. 
Real and Perſonal. 
Right. 


Demands. 


By other Words, or general Words. 
Words. What Words will releaſe 


Dower, and to whom. 
Exccutions. See (0p pl.4. (N) pl. 1, 
(O) pl.2, 4 (V. 3) : 
What ſhall be ſaid to be releaſed in re- 

ſpect of the Words. 
W. ere to pa's a Fee there muſt be Words 
of Inheritance. 


By Will. 

By Deed. In what Caſes it ought to he 
by Deed. 

At what Lime. 


B. 
How it operates. B. 


Who has neither Frechold in Deed 
or in Law. K. 2 


Cr 
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Join'd with other Words. U 
Executions. U 


Covenants. U 
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ſion. B. 3 
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Made how. And what may be reſerv d upon 2 W 
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of the Several T1 P LF 8, 


Enure. How. p & 


2 

By way of Extinguiſhment. * 
Totally, or partly ſo and partly by En- 

largement. — 

As a Grant. Sec Grants (S. 2) . 3 

By Mitter l'Eſtate. Z. 


See Jointenanrs. (H. a) 


Without Words of Inheritance. | By 
To what Thing. CA 
Of one Perſon enure to others 

For what Thing. D. a 

In what Caſes. D. a 
Of one where it ſhall be 

For others. E. a 

Of others. F. a 
To one, what ſhall enure to another. G. a 
To a Stranger where it ſhall enure to one 

that 1s Privy. G. a. 2 
To one that is in of one Eſtate where it 

ſhall enure to another that is in of ano- 

ther Eſtate. G. a. 3 
To Tenant for Life where it ſhall enure 

to him in Reverſion &c. | ge 
To Remainder-Man &c. where it ſhal! 

enure to Tenant for Life. M. a 


To one Difl-ifor where it ſhall enure 
By way of Entry and Feoffme nt. N. a 


To his Companion O. a 
To one Feottee of a Diſſciſor. Enure to 
his Joint Feofice. P. a 


To Feotlce of Diſſciſor. Enure to extin- 
gniſh 4 Condition created, or a Feoff- 
ment by Diffeiſor. Q. 2a 

Of Diſſeiſce. Enure to 
Avoid Grants made to or by the Dif. 

ſcilor, by Alteration of his Eftate. R. a 
* and toll all Meſue Eſtates and 
Titles. S. a 

Of one Part extends to other Part. H. a 

Of one "Thing enures to another Thing. I. a 

Jointly and ſcverallv. In what Caſes. K. a 
In Modum Recipients, K. a 

3 


Conſtrued. How in general. Z. 
Limitation or Eeſtriction by Conſtruc- 
tion A. a 
Extended beyond the Words. A. a. 2 
Privity 
Requiſite in what Cafes, and what is ſuf- 
ficient K. 3 
Relation. W. a 
Reſerration thereupon. Ste (W) 
P.eadings. | X. a 
Relievꝰ'd or ſet aſid: in Fquity, . | 
Confirmation and Releaſe differ in what Ca- 
ſes. Confirmation good where a Releaſe 
is not. 2 
Remainder. 
What ſhall be ſaid a Remainder and what a 
Reverſion. * 
Made of 
What Things or Eftates it may be. 3 
Terms by Deed. Good. B. 2 
Limited 
Upon what Ettare. C 
Without a Particular Eſtate, where ir 
may be C. 2 
Safficient Parricular Eftate, what 
Want of Freehold. C. 3 
W here there is a Frechold. C. 4 
To whom it may de. D 
Created. 
By what Words. E 
Who ſhall rake the Remainder F 
Wh : 
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What a Remainder, 

Ard u hat an Eltate in Poſtcthon, 

Attach'd. 
M hen. 

I: Contingency. 

Where the veſting of a ſubſequent Re- 
mainder depends on the Performance 
of a Condition, or the happening of a 
Contingency annexed to a mean Re- 


mainder H. 2 


Contingent Remainder, 
Veſts, 
At what Time it 
muſt veſt. See (K) 
daes veſt. 
What is. 
Supported how. 
Determin'd, or 
Reviv'd. 
Deftroyed 
By Act of the 
Party. 
1 hs | 
By Alteration of the Particular Eſtate. 
And what ſhall be ſaid ſuch Alteration. 
Or barr'd by Fine or Recovery ; 
Good. 
In reſpect of the 
Limitation. 
Limitor, 
Or void 
in its Creation, or by Event. 
Croſs Remainders. 


„ wo 


wo > XS eq 


* 12 = * * 
Not appeal'd from to the next Seiſions. 


The Effect thereot. H 
Confim'd on Appeal; and the F#:ct 
thereof, [ 
Repealed, and the Effect thereof K 
Directed to whom. I. 
Expences. Allow 'd. What. AL 
Vent. 


The ſeveral Sorts, See (N. a) 

Rent what, and wliat a 

Sum in Gros. P 
Remedy for it. 2 

Part of the Rent. What ſhall be ſaid ro be R 
rant. 


What Eſtate Grantee ſhall have by the 


Words. A 
Seck. 
By what Words granted. B 
Seiſin. ($ 
Charge. 
By what Words granted. D 


Grant thereof; Good. In reſpect of the 
Eſtate of the Grantor. D. 2 
Wihar, or only a Penalty. E 
Diſtreſs, limited by what Words. F 
To whom. G 

* out of what Land it ſhall be ſaid to 
H 


Nature of the Rent. 
Where it ſhall be of the ſame Nature 


of the Land out of which it iſſues. H. 2 
Diſcharged, 


By Eviction. 
Bemitter. See Preſentment (M. b) Obs or ſeveral, By Grant. 8 
For 8 or Coverture. Extinguiſh'd or Apportion'd, by 
In what Caſes. Conjunction of Eftares. T 
Againſt the 25th of H. 8. Conkownatiba U 
A Man ſhall not be remitted for a Colla- Defbene oe Devitb M. 
teral Reſpect. 8 Gram. X 
By De . in. — Purchaſe of Parcel. Y 
y 1-CICent, | f Recovery. Z. 
Diſcontinuance of other Anceſtor. D Reent A 
What ſhall be E Releaſe,” B 
In what Caſes it ſhall be, F 8 Gs 
Upon taking an Eſtate, Apportioned K 
lum * _y G | In the King's Caſe. D a 
Ri rity b oth G: By whom and how. E. a 
3 8 Niang n 1 Demanded. How it ſhall be. F. a 
n ee In what Caſes the Whole ſhall iſſue out 
** _ In what Caſes it ſhall be to another. I af the Bofidne:::. 68 3 
inſt one, ö T; f 
Where the Iflue ſhall be remitted againſt 4 a hl . 1 5 
one and not againſt another. I. 2 R . 2 K. 1 
Defeated by ir, what By Re-entry Ez 
Charges Avoided. M. a 


of other than him who is remitted, 
pf the Perſon remitted. 
Deveſting a Remitter. 
What may do it. 
Remitted, Nolens Volens, In what Caſes a 
Man ſhall be. 
Wav'd in what Caſes. See (N) 


Removal. 


Of Poor Perſons, or others. 
In what Caſes. And 
Power of the Juſtices as to Removals, 
To whar Place. 
Of Servants. 
Orders of Removal 
Good 
In reſpect of the 
Form or Manner, 
where Children are to be remov'd. 
In General. 
Matter. 
Former Orders, 


Of the ſeveral Sorts of Rents, as Rent-Ser- 
vice, Rent-Charge, and Kent-Sceck. N. a 
In what Caſes Rent-Service or Rent- 
charge becomes Rent-Seck in the 
Hands of the Grantee. O. 2a 
Demand of Rent, 
Neceſſary in what Caſes, and upon the 


Land or not. 
Sufficient what 1s, at what Place. K 
At what Place it mult be. L 
Where. And what is a ſufficient Atten- 
dance. Pa 
Good. 
In Reſpect of rhe 
Sum. Q 2 
Words, or Manner, R.a 
To have Re. entry. | 
Neceſſary in what Caics S. 4 
b Payment. 


— 


What ts, and how recovered. 


\ TABLE of the ſeveral TITLES, 


Equity. Cafes in Equity relatirg to Rent. M. c 


Payment. : T iff cvlties in n:kirg Difireſies r - 
Ar vw hat Place it £64.21 moved. - 5 | * b 
Mutt be. Eee M Frauds to prevent Diſtreſſes remedied, 
My be. | e N and Aiders puniſhed. 2 
* hen. EE + 3 Of whoſe Cattle. 5 B. c 

By the Words of 1 Several Diſtreſſes. In hat Caſos for 
Limitation. of 1232 the ſame Rent. bt. 
Dizpunciive or Dubious, U. a] Eſtoppel. F c 

General. SF W.a Doubled. Holdi r. 3 

Months &c. How to.be computed. X a Pleadings. TOY 298 * 

By tranſpoſing the Feaſt- days men- Avowry. Good; After the Eſtate de- 
tio cd in the Grant, 6 termined E. e 
On the Rent-day, Good, And to In Avowry. D. c 
whom 5 Leſſor dying on the ſame In Debt for Rent. H.c 

Day. | Z. a In what Caſes he ſhall conclude his 
Good. And u hat amounts to a Payment. A, b Plea with (And ſo Nil Debet) I. e 
Determined or not, where the Eſtate on In Caſes of Re-entry. K.c 

which it was reſ:ryed is determined. B b In Aſſiſe &c. for Rent, In what Caſes 

Relation Who ſhall have it by Relation. C. | there muſt be Profert or Monſtrans of 
Nomine Pere. Deeds. L. c 

D. b 
E. b 


Charg'd or Benefited by it, who, and how 


Demand thereof, or of the Rent for 
Which 1t 1s given. 


Necciliry in what Caſes. F. b 

W hen. G. b 

Sufficient. What iv, H.b 
Re-entry. | 
In what Caſes. 

By what Words. I. b 


ant of Diſtreſs, and deſerting the 
Premiſſes. And Power of Juſtices 
of Peace. | K. b 
Waived by what Act. DR 
Remedy for Rent-Charge, Rent-Seck &c. M. b 
Where the Goods are' taken in Execu- 


tion. N. b 


By Eje&rment, where there is no Diſtreſs 
or Tenant in Poſſeſſion. N. b. 2 

Tho no Agreement can be proved. N. b. 3 

Arrears, after Alteration of the Eſtate by 


him to whom they are due. O. b 
Arrears recovered, at and from what 

Time. P. b 
Char geable with Arrcars, who. 


Aliences. Q. b. 
Arrcars, by Statute 32 H. S. 37. &c. S. b 
By Executors or Adminiſtrators, 

See (S. b) 
By Diftreſs. 
By Recoverors. R 
By whom. 9 
For what Rent. A 

In what Land. U. 

At what Time. W. 

How to be made, and what to done. X 


Replevi 


Repleader. 


In What Caſes and at what Time. 


Of what Things it lies. 
Of what Taking. 
What Perſons ſhall have it 
Againſt what Perſons it lies. 
How brought. Declaration. 
In what Caſes there muſt be one or more 
Replevins. E. 2 
By the Statute of Marlebridge. E. 3 
Proprietate Probauda. 
Who ſhall have it. F. 
The Effect of finding thereon, and Judg- 
ment. How. F. z 
Property claim'd in what Caſes, and the 
Effect thereof. F. 2 
Gager Deliverance 
Upon what Plea. 
By what Perſons. 
In what Caſes, and how compelI'd. 
Upon Withernam. 
At what Time. 
Counterplea, good. 
Iſlue good, and how tried. 
Return of Beaſts 
Without Avowry, in what Caſes; or upon 
a bad Avowry. 
The Effect thereof as to the Thing ſued 
for. N. 2 
Returno Habendo. N 


Irrepleviſable Return. 
In what Caſes againſt Plaintiff, 


At Common Law. O 
Return by Sheriff, good or not. O 2 
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(Q) If the Common Law and Eccleſiaſtical Law differ, 
and the Proceeding is not according: to the Common 
Law, a Prohibition lies. [ But zohere the Common Law 

| gives 70 Remedy, 70 hes not. : EY 


1; T F a an ſues for a Legacy in the Eccleſiaſtical Court, and the 
Detendant there ſays, That the Legacy was given on Condition 
that he ſhould not diſturb the Execution ot the Will of the Deviſor, 
and alleges that he diſturb'd him cc. and ſo the Condition broken. 
Tf they will not allow there ſuch Condition upon a Legacy, yet na 
ohibition lies, becauſe a Legacy is a Gift by the Eccleſtaſtical 
aw for which no Remedy is in our Law; and therefore inaſmuch 
as it is due by the Eccleſiaſtical Law only, it may be ordered and 
allowed according to the Eccleſiaſtical Law, and the Executor whoa 
is to pay it has not any Remedy but in Chancery by Way of Equity. 
H. 15 Ja. B. between #//on aud Wilſon, agreed per Curiam, and 
Prohibition denied. But this was dented partly becaule it does not 
appear to the Court whether this lea was diſallowed there or not. 

2. So upon a Suit for a Legacy in the Eccleſiaſtical Court, if the 
Detendant there ſays, That it was given upon Condition that the 
Plaintiſf (being a Feme) ſhould not eſpouſe any Man without the Af 
ſent of his Executor, and that ſhe had eſpouſed J. S. without the Aſſent 


of the Executor; and ſo the Condition broken. It _ diſallow this AA 
Condition there, yet no * Prohibition ſhall be granted for the Cauſe Fel. 300. 
aforeſaid, but he is 2 to his Remedy in the Chancery. Mich. 5 
Ja, B. in the ſald Caſe of #3/o-, agreed by Winch and Warburton ; 

and Winch laid that he had known it to be ſo adjudged, 

3. Jf a Man libels in the Eccleſiaſtical Court againſt an Admini- For the 
ſtrator after Refuſal of the Executorſnip tor a Legacy, and he can prove N of 
the Will by which the Legacy was given bur by one Witneſs, and Platter 
therefore they will not allow ir, yet no Prohibition lies; for by our purely Spi- 
Law there is not any Teſtament where there is not any Executor; ritual, and 
and therefore if they will give him Relief, they may give it in what aber: Aru 
Nauner they pleale. Pill. 37 El. B. R. Per Curtam, 8 


Manner, 


tho' different from ours. 2 Salk. 547. Hill. 1 W. & M. B. R. Shotter v. Friend. 


4. Ika Man libels in the Ecclefaffical Court for his Child's Part If one mate: 
againſt an Adminiſtrator, who pleads there that the Father of the JIlatn- © Will, but 
titt made a Teſtament Nuncuparive, and thereby deviſed a Term to the 2 
Delendant, and died without making any Executor, whereupon the De- this is no 
iendant took the Adminiſtration t. And thts Plea is retuſed becauſe he Will, but is 
cannot prove it but by one Wirneſs, yet no Prohibition ſhall be e. =: 
granted, becauſe by our Law no Teſfament is allowed in which there nary commits 
1s not any Executor ordained, tho' the Eccleſiaſtical Tourt will nn ſra- 
compel him to perform the Will, it he proves it, as their Law re- ee 
quir?s. Hill. 37 El. B. R. [er Curiam. ee. 
to whom any Legacy is deviſed by ſuch Will, may ſue the Adminiſtrator for their Legac ies in the Spi- 


rim] Court. Agreed, Noy 12. Chad ron v. Harris. 

In the. C:ſe of a Nurcupatrce Will which is meerly Spiritual, and is null in their Law, unleſs prov'd 
by two Witneſſes at leaſt, no Prohibition ſhall go, tho' they difallow the Will, becauſe prov'd by cne 
H':1seſs enly ; for that Court has the Cognizance of the Probate of Hills. But yet it a Revocation of ſuch 
Will is pleaded there, and prov'd by one Witneſs, and they refuſe the Plea for Want of ſufficient 


Proof, à Prohibition ſhall go. Adjudged, Carth. 143. Shotter v Friend. 


B 5. N 


2 Prohibition. 


5. If a Pan makes his Son, being an Infant, his Executor, and 
during his Intancy he makes two others Guardians to the Jnfant, and 


alſo makes by the ſame Will two Superviſors, and deviſes cextàin Le- 
gacies out of the Profits of certain Land, to be pald at certain avs; 
And appoints alſo by the Will, Thar rhe Guardians thall enter into an 
Obligation to the Superviſors to pay the Legacies at the Days appoint⸗ 


ed by the Will. In a Suit in the Eccleſiaſtical Court to compel the 


Guardians to enter into the Obligation as is aforeſaid, if they tay 
that they cannot raiſe the Legacies out ot the Profits by the Days afore- 


ſaid, and this Plea is retuſed, a JItohtbitton ſhall be granted. Tr. 16 
Ta. B. between Wa/keden and Adjudged, and JIrghibition 


granted. 2 ; 
Yelv.92 6. [So] Tt a Man makes a Will, and thereby gives a Legacy to J. S. 
>. C--5.C. andatter revokes the Will, and dies Inteſtate, and the Ordinary grants 


Cited Vent 


291. 202; in Adminiſtration to |. D. againſt whom 1 S. ſues for the Legacy in the 
Caſe of Ri. Eccleſiaſtical Court, and J. D. there pleads the Revocarion, and oifers 
chardſon v. to prove it by one W itnefs, which ts refuſed ; for this JÞica is in Et: 


8 fect that he made no Will. Tr. 4 Ja. B. N. between Prown and 


Ch. J. who Wentworth Prohibition granted after Debate, but Oemurrer upon 
{aid that this the Count. | 

Caſe here is 

intirely of Eccleſiaſtical Conuſance. Tho' they have Cognizance of the Original Matter, ver when 
the Defendant pleads a Revocation, which is an Incident of Temporal Coonizance, and trizble ar Common 
Law, they ought to try it as the Common Law would; and if they will try it fo, and allow one Wit— 
nefs, they may; otherwiſe a Prohibition lies. 2 Salk. 547. Shotter v. Friend —— And if they game 
ite Proof of one Witneſs, whether he be a Gedible Witnels, or not, they ſhall judge; and the Party has »; 
Remedy but by Appeal. Ibid. — But per Gilbert Ch B. This ſeems to intrench upon their ſurifdiction ; 
for if they cannot judge by the Law whether the Will is revoked or not, they cannot judge whether 
there is a Will or no ill ; and the denying them to prove, unleſs they will do it by one Witneſs, is 
denying them to determine touching the Validity of a Will of a Perſonal Eſtate, which ail ae to be 
of Eccleſiaſtical Conuſance. G. Eq. R. 208. Hill. 12 Geo. in Caſe of Mariot v. Marior. 


Agreed J. If an Executor will prove the "Teſtament in the Eccleſiaſtical 
*how. 1:2. Court by one Witneſs, and this is diſallowed, pet no J2ronibition ſhall 


in Caſe of | „ |; 
nter , be granted, becauſe they have Jurisdiction of rhe Matter and Pro⸗ 
Friend. CEEDING, Cr, 4 Ja. between Brown and Wentworth agree. 

If the Spir1- 

rual Cn proceeds in a Matter meerly Spiritual, and pertaining to their Court, according to the Civil Law, 
tho' their Proceedings are againſt the Rules of the Common Law, yet a Prohibition does not lie; As if 
they retuſe a ſingle Witneſs to prove a Will; for the Conuſance belongs to them. Noy 12. Chadron 
v. Harris. S. P. But when in ſuch Caſe Collateral Matter ariſes, which is not of their Conuſance 
properly, there the Courts of Common Law enforce them to admit ſuch Evidence as the Common Law 
would allow. Per Holt Ch. J. Ld, Raym. Rep. 221. 222. Paſch 9 W. 3. in Caſe of Breedui v. Gill. 


Cro ] 217. 8. Ika Man libels in the Eccleſiaſtical Court for a Penſion where 
ä he never demanded it, tho the Statute of 34 H. 8. [ 19. Which gives 
tion, for that REMEDY for ſuch PPenſions, is where it is wiltully denied, he Hall ue 


the Defen- in the Eccleſiaſtical Court, pet no Prohibition ſhall be granted, be⸗ 
Ven being cane the Suit belongs originally to the Eccleſiaſtical Court. 5. 6 
/ var Mt Ja. B. R. between Bulbrook and Bridges. Per Curtain. 


where were 

two Churches, ſued in the Spiritual Court, ſurmiſing in his Libel, That whereas for 10 Years, 20 
Meurs, 40 Years, and 60 Years, he ought to ſay Service in the one Church on one Sunday, and in the 
other Church the other Sunday Alternis vicibus; it was agreed he ſhould ſay Service every Sunday, and 
have 41. viz. 40 f. of each Vill, to be taxed of the Inbalitants; and that the Plaintiff being tax'd 4 d. had 
not paid & And becauſe he doth not allege # Preſcription Time whereof & c a Prohibition was pray'd ; 
but upon Motion, becauſe it is bur a Penſion, and meerly Spiritual, and triable there, and it is not ne- 
ceſſury to allege a Preſcription but for 65 Years ; it was well enough, and ſhall be intended Time 
whereof &c. unlels rhe contrary be ſhewn ; and for that the Suit was before the Probivitionr, and 
affirm'd in the Appeal, a Conſultation was granted, without inforcing him to appear and plead to the 
Prohibition. Cro. J. 666. pl. 3. Paſch. 21 Jac. B R. Gilby v. Williams Parſon of Leath and Lan- 
noir in Glamorganſhire. | | 


A Biſhop ſued for a Penfion to which he intitled himfelf by Preſcription; the Defe idant ſuggeſted 


for x Prohibition, "That it being by Preſcription the Court had no Cognizance of it; and cited for it Ld 
Coke“ Opinion 2 Inſt. 291. But it was refolved by Keyling and Twiſden, (the other being ab'enr ; 
nat Dentions, tho' by Preferiprion, might be ſued for in that Court, they having Cogni ande of the 

Pringipal. 
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reiea'e it, becauſe ſhe has it ſeparate, which is the Reaſon, tho' not mentioned, of Motam's Cie 2 


Prohibition. 


—— — 


Principal. And they ſaid that Coke's Opinion 1s not warranted by the Books. Vent. 3. Mich. 20 Car. 
2. B. R. The Biſhop of Lincoln v. Smith. 

So where the Suggeſtion was, That the Lands out of which, <vere Monaſtery Lands <vhich came to the 
Kine, and he granted them &c. and that the Plaintiff claims under that Grant, and that he covenanted to 
diſcharge the faid Lands of all Penſicns &c. and this «pon the Statute of 34 H. S. cap. 19. which appoints the 
Sit for Penſions in ſuch Gaſes to be in the Court of Augmentations, and not elſezyhere. But the Court would 
not grant it without producing the Letters Patents, being a Matter of Record; but that where the Sur- 
mile is of Matter of Fact, it is ſufficient to ſuggeſt it. And the Court ſaid that Penſions, whether by 
Preſcription or otherwiſe, might be ſued for in the Spiritual Court ; bur if by Preſcription, then there 
was a Remedy * at Law alſo. Vent. 120. Paſch. 23 Car. 2. B. R. Anon. 

* A Parſon that has a Penſion by Preſcription, may either ſue at Common Law or in the Spiritual 
Court; but if he brings a I rit of Annuity at Common Law, he can never after ſue in the Spiritual Court : 
for his Ele&ion is determined. Mod. 218. pl. 6. Trin. 28 Car. 2. C. B. Barry v. Trebeswycke. 

If the Preicription be denied to be Time out of Mind, then a Prohibition is to go, ſo that the Pre- 
ſcription may be tried at Law. Vent. 265, Mich. 26 Car. 2. B. R. Anon. 

"The Spiritual Court has Cognizance of a Penſion as well between a Parſon and a Layman, as between 
Spiritual Perſons, elſe all Impropriations will be free, which would be miſchievous; And tho' it was 
ſuggeſted for a Prohibition that there is no ſuch Preſcription, yet the Prohibition was denied, becauſe 
this Preſcription is triable there, 2 Keb. 41. pl. 82. Paſch. 18 Car. 2. B. R. Philips v. Hinkſon. 


9. Upon a Suit in the Eccleſiaſtical Court for Subſtraction of For tbe Ser- 


Tithes, If Deſendant pleads that he fer them out, air they will not al⸗ Y) © 15 an 
Iroof Witneſs, a Prohibition lies. M. 17 Ja, B. %%% 

low the {Irook by one Witneſs, JL! S, P. 17 $0. B. 7onporal 
between Deco aud Deveniſp. Per Curiam. — 

| and triable 
at the Common Law, where one Witneſs would be ſufficient. See 2 Salk. 547. Shotter v. Friend 
Between a Layman and Farmer of the Parſon, the Suit ſhall be in Bank, and not in Curia Cleri and 
they were at Iſlue there If the Corn were ſever'd from the 9 Parts as "Tithes, or Not ſever'd. Br. 
Diſmes &c. pl. 2. cites 45 E. 3. 17. Br. Juriſdiction, pl. 10. cites S. C. 

Prohibition for ſuing for Tithe-Pigcons. The Defendant in the Court Chriſtian pleaded Payment, and 
effered to [3007 it by one It itneſs; and they refuſed to admit thereof without 2 Witneſles; and he there- 
upon brought à Prohibition And ruled that it well lay; for it would be a greater Inconvenience to 
bring two Witneſſes to prove Payment of every Sort of Tithes &c. wherefore &c. Cro. Eliz., 666. pl. 
20. Paſch. 41 Eliz. C. B. Mallary v. Marriot. | 

Farmer of an Appropriation libell'd for Tithes of Lambs for Years, and Payment was prov'd by one 
Witneſs ; a Prohibition was granted for not allowing it. Cited by Hutton J. Her. $7. in Caſe of War- 
ner v. Barret, as one Hawkins's Caſe. 


19, Jf Baron and Feme are divorced tor Adultery a Menſa & Tho- NALY) 
ro“ & murua Cohabiratione, and after the Feme ſues alone in the Eccle- * Fol. 301 
ſiaſtical Court againſt a Stranger tor Slander and Defamation, and <> 
Sentence there given kor her, and Jenance inzoined the Oetendant, Rep. 426. 
and Colts ot Suit atteſs'd to the Plainritt, und atter the Baron releates But Curia 
all Actions, and this Suit and all appertaining to ir, ànd the Deſendant die vult. 
pleads this Releaſe in the Eccleſiaſtical Court, which is diſallowed, 1 1 wt 
pet no Prohibition ſhall be granted, becauſe tho' the laid Divorce tram. s. c 
docs not diſtolve the Marriage, but they continue Baron and Feme 3 Bull; 254. 
notwithſtanding this; yet malmuch as vy the Courſe of the Eccle⸗ n 
ſtattical Law ſuch Feme may ſue alone without the Baron, and this Code. 
lt 15 but to reſtore her to yer Credit again, which was impeached of Opinion 
by the Octendant, and the Cofts of Suit are not for any Damages, that a Pro- 
but murcty tor the Charge of the Suit, and depending upon the ——_— 
Sult ; therefore neither che Sutt nor the Coſts depending thereupon bent 


granted, 


{all be releaied by tie Baron. Dich. 14 Id. B. between Motam and that x 


and Motaiz àdjudged. Prohibition 


? was denied 
by the whole Court. Holt Ch. I. ſid he took this Difference, If a Feme Covert ſues for Defamation in the 


Spiritual Court, and there ſhe obtains Sentence, and Coſts are given her; if ſhe cohabits with her Husband 
at that Time, he may releate them, butfif ſhe be divorced a Menſa & Thoro, tho* the Marriage {till conti- 
nues, he cannot; becau'e if there wa Divorce the Husband is to allow rhe Wife Aliionv, and if ſhe has 
Alimony the (og expended in the Suit are ſuppoſed to Lite out of it ; and therefore the Husband cannot 
Roll. Abr. 30. 12 Mad. $9. Hill - W. 3. Chamberlain and Huetſon. 5 Mod. 71. Chamberlain 
v. Hewſon.--1 Salk. 115. S. C--—-—Ld. Raym. Rep. 73. 74. S. C. : 


11. Bur il ftich Feine after ſuch Divorce ſues in the Eccleſiaftical 5 C. Mo. 
Court tor a Lexacy given ta her, and the Releaſe of the Baron 160% #9. 
plcaͤded and diſallowed, a 2 rohibition ſhall be granted far here the 


' / that 
2 * 4 © 
Caücb 


— 


4 2 . . 2 1 


4 Prohibition. 


— 


the Legacy Legacy is Originally due to the Baron and Feme, and the Sutt there 
"_ 1 2 1s tor a Real Inteteſt, and theretore the Releale of the Baron will vil 
Father after charge ik, 44 El. B. R. between Stephens and Tott ad- 
the Divorce, Judged. 

and that a 

Conſultation was granted, but that it was upon Terms, viz.. That the Eccleſiaftical Judge would not 


diſallow the Releaſe. Cro. E. 908. S. C. And all the Court held the Releaſe good. Noy 
45. S. C. accordingly. 


Cro. C222. 12, If A. a Feme Covert ſpeak ſcandalous Words of B. another 
mY; 1 Covert, and after the Baron of B. releaſes this to the Baron of A. and 
Anon. But After A. ſues B. in Court Chriſtian for this Defamation, to reſtore 
ſeems ro be Her to her Credit, and there the Beleaſe of the Baron of A. is plead- 
: ue” ang ed, and —————— Sentence is there given for A. and Coſts tax'd, 
Chart con. AND thereupon an Appeal; no Prohibition lies as to the Batter, be. 
ceiv'd that Caiſe they have Jurisdiction of the Cauſe, and allo of the Banner of 
the Releaſe r but a Prohibition lies as to the Coſts, for rhe Coſts 
ot a e, thall go to her Baron who has made the Veleale. Cr. 7 Car, 
Har to thi B. R. between Perry and Hubbart, per Curiam, and Prohibition 
Suit Duoad granted accordingly. Tr. 13 Car. B. R. between Paynel! and Mai- 
Reformatio- Jord, per Curiam, where the Feme ſued in Court Chriſtian for Oe- 
2 . tamation, and the Baron and the other reterr'd them to the Award of 
being ſcan- J. S. who made an Award, and pleaded it in Court Chriſtian, ann 
dalized, may not allowed, yet a ]2rohibition denied, becauſe this Suit is to reſtore 
ſue in the Her to her Fame, which the Baron cannot hinder, 


Spiritual 
Court to be repaired therein; and the Court may ſentence the Defendant to a Submiſſion or Corporal Satig- 
fact ion, u hich the Baron cannot veleaſe ; but for the Releaſe of the Coſts, the Baron may well do it. 


Whereupon Rule was given, if Cauſe were not ſhewn at a Day &c. that a Prohibition ſhould be 
awarded to ſtay the Suit Quoad the Coſts. 


A. 2 2 13. If a Man deviſes 20 1. to 5 of his Children, to be equally di- 
cal Ee." vided between them, and after one of the Children dies, and then the 
cutors, and ſurviving Children fue in the Court Chriſtian for the whole 20 l. as they 
«evijed a le- May by the Eccleſiaſtical Law ; for by their Law they are Joincenanrs, 
5a) ro ben, tho by the Common Law they are Tenants in Common; yet no 
7. rale, Hz. Prohibition lies, becauſe there is not any Remedy for ſuch Legacy by 
band, ant the Common Law, but only by the Eccleſiaſtical Law; and tyere- 
dies, and the fore they ſhall have o wer to adjudge who ſhall have it. P. 5 Car. 
HE 2 B. R. between Evans and King teſolved, and a Conſultation grant- 
Jena ed accordingly. 


Court for a Moiety; for in that Court they will not allow any Survivorſhip; and therefore C. moved for 
a Prohibition; and it being oppoſed, it was granted per Curiam. And the Court told them, if they 
were not ſatisfied, they might demur to the 2 and cited 2 Roll. 301. Freem. Rep. 286. Trin 
1675 B R. Barton's Caſo —( But the Reporter ſays) Nota q'le ſuit la eſt pur un Legacy, mes icy le Lega- 
tee eſt mort.--So where J. S. deviſed Goods to B. and C and the Executor aſſented to the Legacy; and afterwards 
B. died, and his Executor ſued in the Spiritual Court for his Part; and thereupon C. ſued a Pronibition, and 
declared. Upon Demurrer and Argument it was adjudged that the Prohibition ſhould Rand ; for by the 
Executor's Aſſent the Intereſt is veſted, and is become a Chattle, and governable by the Common Law. 
2 Lev. 209. Mich. 29 Car. 2. B. R. Buſtard v. Stukely. 2 Jo. 130. Hill. 31 & 32 Car. 2. B R. 
Baſtard v. Stukeley. S. C. argued, but no Judgment. 3 Keb. 828. pl. 56, Mich. 29 Car. 2. B. R. 
S. C. adjudged accordingly. ———{$0 that the Year and Term in Jones ſeem miſprinted } 


Roll Rey. 14. Tf a Suit be upon a Modus Decimandi in the Spiritual Court, 


228 ey and the Detendant ſays that the Modus is other than the Plaintitf al- 
Lrding . leged, and proves it by one Witneſs, which is not ſufficient by the 


— 


Gotlin.'S. C. Spiritual Law; Ken refuſe it for this Caule, a i rohibition lies. 
WEL 75 » is My Reports. 14 Ja. Gin and Harden. 

Det üttt- | 
cient, not ithſtarding the Biſhop of Wincheſter's Caſe. 2 Rep. 45 milefs it was Head lelæ, becauſe 
perhaps they might admit the Plea. 2 Salk. 551. pl 13. cites 12 W. 3 B. R. Per Holt — And per Holt 
Ch. J. If a Modus be there pleaded and admitted, no Prohibition ſhall go; 4; it the Queſtion be Years 
or Ne dus, a Prohibition ſhall go. Ibid Hill, 12 W 3. B. R. Anon. 
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Prohibition. 5 


15. So if the Suit be upon a Podus in the Spiritual Court, and 
the Ocfenvant ſays that the Podus is other than the [Plaintitk has al⸗ 
leg'd, and they retule to accept his Proof ot this Modus, a Prohibition 
lies. My Reports. 14 Ja. 6%in and Harden, 

16. Ika Suit be for a Legacy in the Spiritual Court, and the -= 
Defendant pleads a Releaſe in Bar, which is denied by the Dlaimtitk, bol. 302 
and the Octendant * proves it by one M irnels, tf they refuſe this Iro u >: 
there, a Prohibition lies, becauſe it is good JÞroot by our Law, i Gat or 
Mich. 15 Ja. B. between yercher and II helle. Per Curiam, Do- Shorter v. 
bart 8 Reports 255. Anommus. Friend 


Prohibition; 
. . 3 222 n 
and ſwurniſec, That the Nefendant ſued him, being an Executor, in the Spiritual Court for a Legacy, 


whereas the Plaintiff had a Releaſe, but had only one Witneſs to prove it; but a Conſultation was grant 
ed. But if he had ſurmiſed that he Þad pleaded this Releaſe in that Court, and produced his Witneſs, and 
that they would not allow it becauſe he had not two Witnefles ; this had been a good Surmiſe. And 
it was ſaid the Plaintiff is at no Miſchief, for he may have a Prohibition after Sentence given in thar 
Court. Cro E.SS. pl. 11. Hill. zo Eliz. in B. R. Bagnall v. Stokes. 

One ſued for a Legacy in the Court of Audience, and the Libellee pleaded x Releaſe, and proved it 
by one Witneſs. The Plaintiff denied not the Releaſe, but replied, That the we that made it «vas an 
Ideot, and the Prohibition was denied; for it was pertinent to the Cauſe and their Juriſdiction ; bur if 
they will difallow the Proof, becauſe it is by one Witneſs, which he afhgn'd as a Reaſon at the firſt, a 
Prohibition will lie; for it is not ſufferable by our Law to diſallow that Proof againſt a Legacy, whict 
is allowable by Law againſt a Statute, Recognizance or Judgment; for that would make a Devaltayit ; 
but if they will except to the“ Credit of Witneſſes, or the like, they may, according to their Law 
Hob. 188. pl. 231. Anon. It was agreed, That a Suggeſtion that the Spiritual Court ojeHled to the 
Credibility of a Witneſs, is not a ſufhcievr Ground for a Prohibition; for they are the proper ſudges of 
the Credit of a Witrefs. Carth 143. Trin. 2 W. & M. B. R. in Caſe of Shorter v. Prien. 

On praying a Prohibition to the Official's Court at York, becauſe they would proceed to try a Need 
relating to an Executor, it was faid per Twiſden, (and not denied by any) That from the Time of 
Juſtice Jones till now, no Prohibition has been granted, upon ſuggeſting that Spirital Court refrſe to 
allow Proof of a Deed &c. by one II itneſs. Sid. 161. Mich 15 Car. B. K. Prince v. Huett. 


15, So when the Relcaſe is pleaded in Bar of the Legacy, if they Hob. 24. 
will not allow it becauſe rhe Witneſſes numed in the Oeed are dead, : 8 i 
nor Will a!low up Proot of the Deed by Circumittances, as by compar⸗ wp — 
ing of the Witnelles Panda #5, a Prohibition thall be granted. M. 16 granted, con - 
Ja. B. between #a7rrs and his Wite, agatnit the Executor ot Sir wining his 
John Conisl'y Atſolved, and a Prohibition granted. Dobart's Re- „ 7 ot 

orts 312. S. C. It this be nat proved upon the ]rohibitton, a Con- „ag. =: 28 
ultation ſhail be granted; and ik it be proved, Plauitiſt has no dead, and“ 


Caute of Accion. that ſhe oſ- 
fered to 
prove by M tneſſes that it was the Hands of the Witneſſes, and that Watts the Huchand confels'd tliat he 


ſubicribed the Releaſe. 8. C. Hutt, 22. Conesbie's Caſe; and that in ſuch Cafe the Sh iritual 
Court will ailow no Proof but of thoſe that wrote it, or who ſaw them ſubſcribe. 


18. Upon a Suit in the Spiritual Court, if the Court rakes an Obli- 5. C. Pol. 
ation ot the Detendant to perform their Sentence, a J2rahiition lies; Rep 433, pl 
r they have other lawful Means to compel him to perform it, it % 


$ f | - . 14 Tac R. 
they have Jurioolction. 95. 12 Ja. 5. B. Codd's Cate, per Cu- fi bens 
riam, See my Reports. I + Id. Was fo appear 
| De Die in 
Diem, till they ſhould determine what Alimony he ſhould allow his Wife; the which he refus'd, and 
therefore the High Commiſſion Court, in which the Cauſe was, committed him. Whereupon he mov'd 
tor a Habeas Corpus; and the Court ſaid they might commit him for refuſing to take his Wife, or to 
ſhew Cauſe to the contrary, but as to the Obligation they would adviſe ; and fo he was remanded. 


19, If a Patſon ſucs againſt a Pariſhioner, for not ſerting out of =, Vert 48. 
Tithes according to the Statute of 2 E. 6. and Defendant ſays that he {et 1s 1 


ou the Tithes, attD this Iꝰlea ts there refuſed, becauſe it is not ſufticient 8 5 


121 
| 1 | | 4 ä Anon. 
etting forth ol Tithcs unlels the J arſon be preſent ; vet IDrohibition — (iber 
thall be granted, becauſe tt is ſufficient by the Common Law, tho 5 
——— be abtent. Mich. 15 Ja, B. Relolved, and Irohibitton 55 5 


LS 


C IT 3 


440 


6 Prohibition. 


had not hien the Parſon Notice of ſetting out the Tithes ; upon ſuggeſting this Matter, a Prohibition ſhall 
go, becauſe Notice is net requiſite by ite Common Law. Carth. 143. in the Cale of Shorter v. Friend. 


20. Ik a Man ſues another in the Eccleſiaſtical Court for calling 
him Baſtard, and the Octendant there pleads that he was born after a 
Contract between his Father and Mother, bur betore any Marriage, 
which lea is there refuſed, becauſe they by the Eccleſiaſtical Law 
hold ſich Jſſue Legitimate which by the Common Law ts a Bal⸗ 
tard, a Prohibition ſhall be granted. O. 39 El. B. R. between 
Ambler and Mctcalfe ADJuDgen, : 

21, Tf Baron poſſels'd of Goods in Right of his Feme, as Adminiſtra- 


trix, grants the Goods to J. S. und after the Feme dies, and then a new 
Adminiſtration is granted to J. D. who ſues the Grantee of the Goods for 


a Spoliarion in the Eccleſialtical Court, a Prohibition lies. Mich. 
11 Car. B. R. between Clarke and Daniel, a Prohibition granted 


per Curtam, 5 
ofſeſs'd of Goods in Right of his Feme, as Admini⸗ 


672. Arg. in 22, iff b | 

Caſe of = ſtratrix, waſts the Goods, and after the Feme dies, if the Baron be 

icy, ſued in the Spiritual Court for a Spoliation, or tor Watte of the 
Goods, a Jrohibition lies. M. 11 Car. B. R. in the laid Cate of 
Clerke and Daniel, (aid by Juſtice Jones that it had been fo reſolved, 


tho' the Spiritual Courts complain ok it to be very hard. 
A Libel was 23, Ik a Parſon ſues for Tiches againſt a Partthioner, and there 
for Sub- ; the Pariſhioner pleads the Leaſe to him of his own Tithes by the Par- 
8 „ fon by Way of Diſcharge by Deed, and this IPlea 18 refuſed, a Prohi⸗ 
was ſuggeſt- hition lies. Mich. 15 Ja. B. R. Parlon arcie s Cale adjudged, 
od for a Pro- and Prohibition granted. | | 

ibition, 

That the Plaintiff having a Leaſe of the Tithes, had but one Il itneſs to prove it in the Spiritual Court, 
and for that Reaſon they would not allow it; but it was ar Length reſolv'd, that a Conſultation be 
awarded; for by their having Cognizance of the Principal, they have conſequently Cognizance of the 
Acceſlary ; and it ſuch Surmiſe ſhould be allowed in every Caſe, it would often be made for mere De- 
lay, and the Spiritual Court ſhould not try the Acceſſary as well as the Principal. Cro. J. 269. Hill. 8 
Jac. B. R. Roberts's Caſe. 12 Rep. 65. S. C. accordingly. 

A Libel was for Tithes ; the Defendant pleaded there a Deed and Covenant to hold his Land Tithe-free 
during the Life of the Parſon, rendring ſo much Rent, and for Default of Payment the Grant to be void, and 
[to which the Plaintiff there] ſaid, That the Rent ſuch a Day was not paid according to the Condition, 
by which &c. It was moy'd for a Prohibition, becauſe now the 22 is upon a real Contract, and 
they in the Court Chriſtian / net allow one Witneſs, which our Law does. Per Mountague Ch. J. 
clearly, [f the Parſon had denied his Deed, ſo that the Queſtion had been whether there was a Demiſe or 
not, a Prohibition ſhould be granted for the Cauſe above; but he has confeſs'd the Demiſe, and there- 
fore as the Spiritual Court has Conuſance of the Principal, they ſhall likewiſe have it of the Acceflary ; 

And gon accordingly ; and the Iſſue now is upon the Payment of the Rent, which they may 
well try; but if upon Trial they refuſe Proof by one Witneſs, a Prohibition ſhall be granted upon 
Suggeſtion thereof. And Doderidge and Crooke ]. oy 2 Roll. Rep. 42. Trin 16 Jac. B. R. 
Barnewell v. Tracy, — Godb. 272. pl. 384. Barnwell v. Pelſie, S. C. but mentions nothing of Non-pay- 
ment of the Rent, or of one Witneſs ; but that the Court would not grant the Prohibition, becauſe the 
Original, viz. the Tithes, belong to the Spiritual Juriſdiction ; but it was ſaid that the Pariſhioner 
might have Action of Covenant againſt the Parſon in the Temporal Court upon tne Deed. 


2 Roll. 24. If a Parſon ſues for Tithes, and the Defendant pleads an Ar- 
<p. 12: bitrement in Bar, ik this be rekuſed in the Eccleſiaſtical Court, a 


Anon. that "y 
it was ſag- JICONibition ſhall be granted. My Reports. 19. 12 Ja. 

eſted for a 

roh ibition, That Arbitrement is a Matter triable at Law; but it was denied per Cur. But if the Spi- 
ritual Court adjudges otherwiſe upon Arbitrement than they ought by the Common Law, then a Pro- 
hibition ſhall be granted; Per Coke Ch. J. quod fuit conceſſum per Doderidge, and therefore they ad- 
viſed to move it again if the Arbitrement be diſallowed.— But 2 Bulſt. 227. 8. C. by the Name of Par- 
ker v. Kemp ſays, a Prohibition was prayed upon Refuſal of the Plea ; and that Coke ſaid they would 
not grant it, and that the Court was all clear of Opinion, That this Plea of the Award there pleaded 
=_ 2. them refuſed, was no Ground for a Prohibition; and fo by the Rule of Court a Prohibition was 

enied. 


S. P. Upm 25. Ik an Executor be ſued in the Eccleſiaſtical Court for a Lega- 


char = cy, and the Executor there pleads that there is an Obligation — 
whic 


*, w _ 


— F 


Prohibition. 7 
which ought firſt to be ſatisfied, and this JIlea ts diſallowed, a ]Iroht- un 


bition ſhall be granted ; for by the Common Law Dcbts ought to "<< e 
be ſatisfied betore Legacies. P. 11 Ja. B. R. pending, nod 


were true 

ones; and at Length a Conſultation was granted, fo that the Libellers give Security to repay the Legacy iu 
Caſe of Recovery __ the Executors, upon the Obligations. Mo. 413. pl. 568. Trin. 37 Eliz Necton 
& Sharp v. the Waxchandlers Company. Goldsb. 141. pl. 54. S. C.—Cro. E. 466. [bis] pl. 1-. 
Hill. 38 Eliz. B. R. by Name of Nector & Sharp v. Gennet reports, that the Bond was for lndem- 
nifying the Sheriffs of London from Eſcapes, and that it was held in B. R. to be no Plea unleſs th - 
Bond was forfeited ; but Fenner ſaid, He doubted. Coke took a Difference between a Bond tor Pay- 
ment of a leſs Sum at a Day to come, which is a Duty immediately, and a Statute or Bond jor Per/cr- 
mance of Covenants, or to do a collateral hing; and that in the laſt Caſe it is no Plea againſt a Lezatec. 
And in the principal Caſe the Obligation not being forfeited, a Conſultation was awarded Ow. -2. 
Norton & Sharp v. Gennet, S. C. and ſame Difference taken, and a Conſultation awarded, upon Con- 
dition the Legatee would enter into a Bond to the Executor to make Reſtitution if &c. or other- 


wiſe not. 


26. Tf the Executor be ſued in Court Chriſtian for a Legacy, and AL 
the Executor pleads that he has tully adminiſter d all that which he had, Fl. 393- 
but there are ſome deſperate Debts upon Obligations and upon Con- gat d 
tracts, which he offer d to the Plaintiff there, and to make Letter of At- the Execu- 
torney to him to ſue in the Name of the Executor, and the Court Chri tor pleaded 
ftian will not allow this lea, a Prohibition ſhall be granted, P.; Wefers to 
Ta. D. between Sheyney and Herm) Dublitatur. the Debr of 

eſtator, the 


Spiritual Court would not allow the Allegation, yet the Opinion of the Court was, That no Prohibition 
ſhould be granted; for the Legacy is a '[hing merely determinable in the Spiritual Court, and this is a 


Thing which conſiſts merely in the Diſcretion of the Court; and 'twas reſolved that therefore no Pro- 


hibition ſhall be granted. Win. 78. Paſch. 22 Jac. C. B. Anoh. 


27, Ik an Adminiſtration is granted to the next of Blood, and tipon 8. C. Cited 
this an Appeal is ſued to the Delegates, and there they intend to re- * 157. 
voke the {aid Sentence and to grant it to another, who is not nearer of Pa n= 3 
Blood by our Law but is by the Eccleſiaſtical Law, a Prohibition lies, 1f Admin. 
becauſe this being ordained by Statute, ought to be interpreted ac- ration be 
cording to our Law. Mich 21 Ja. B. R. between Vingare and Firch one aul 
relolved, and Prohibition, becaule the Adminiſtration was granted Gate le 
to the Brother of the Halt Blood; and upon the Appeal to the Delc- juſt Intereſt 
gates, they inclined to repeal it, and to grant it to the Brother of which can- 
the whole Blood; and therefore Prohibition granted to try the Law * 4 
thereupon by our Law. och 
Power of the Ordinary is determined. And if he grants Adminiſtration to the Wife of he 1 the 
cannot revoke it; but if he grants Adminiſtration to one as next of Kin, and another more near of Kin 
comes, he may revoke. Her. 48. Mich. 3 Car. C. B. Anon —-{ But for more as to this Point Sce Title 


Exccutor, under the Diviſion of, Adminiſtration repcal'd in what Ca'es. } 


28. Tf Adminiſtration be granted to a Couſin of the Hall Blood, and 
upon this a Suit is by another, who pretends to be Couſin of the M hole 
Blood, where his Father was a Baſtard by our Law, and appealed ta 


the Audience, and there they intend to repeal the firſt Adminiſtration, 
and grant it to the Son ofthe Baſtard, according to the Eccleſtaſti- 
cal Law, a Prohibition lies, becauſe the Statute ts to be interpreted 
according to our Law, P. 22 Ja. B. R. Prohibition granted 


between 
29. The Abbot of St. Albans kept the Wife of F. S. in his Houſe two So if A. robbs 
Hours againſt her Will, to have made a Whore of her, and the Baron ©. ® ſeas 
ſpoke of it, by which the Abbot ſued him for a Scandal in the Spiritual Curt; fv 
and becauſe the Baron of this Act may have Writ of Falſe Impriſoument, Spiritual 


therefore a Prohibition was granted. And per Brian, The Abbor for 99 
IDITION I1CS, 


this Cauſe ſhall not have Conſultation. Er. Prohibition, pl. 14. cites 22 
| | Br Prohi- 


E. 4. 20. bition, pl. 1.4. 
cites 22 E. 
4 20.80 in ary Caſe, if Suit be in the Spiritual Court, where Action is thereof given at the Com- 
mon Law, Prohibition ſtall be granted. Br. Conſultation, pl. 6. cites 8 C. 
Ai 4 


Fm 4s Prohibition. 


9. b. F. N. B. 30. And per Brian, it I ſwear to pay 101. Delt, and he ſues in the Spi- 


41. () Pt ritual Court, Prohibition lies; for he may have Debt at Common Law; 


1 7 {or where the Common Law may meddle, the Spiritual Court ſhall not 


ſarriage or meddle. Br. Prohibition, pl. 14. cites 22 E. 4. 20. 

a 7, ac- | . 

know ledges in the Spiritual Court that he ought to pay 100 Marks, or any other Sum at a certain Day, 
then if he does rot pay it accordirg to his Acknowledgment, he may be ſued in the Spiritual Court for 
the ſame, and a Prohibition will not lie. So if he promiſes the Payment of Tithes. F. N. B. 41. 
(B) in the new Notes there, (b) cites 20 E. 4. 10. 


S. b. F. N. B. 31. H of Swearing to infeaſ him, or that a Feme ſhall not ſue * Cui in 
28 f peg Vita, Prohibition lies. Br. Prohibition, pl. 14. cites 22 E. 4. 20. 

8 F. F. N.. 

42 (1) Becauſe the Oath concerns a Temporal Thing, viz. Land, 


31. A Pariſhioner had paid 12 f. and no more yearly, for the Tithes of 
ſuch a Cloſe for 60 Years ; the Parſon made a Leaſe ot the Rectory, and 
the Leſſee ſued in the Spiritual Court for Tithes in Kind; the Deten- 
dant pleaded Payment of 12 d. &c. and the Court retufed the Plea, and 
Fave Sentence for the Leſſee, and B. R. granted a Prohibition, upon 


uggeſtion that this Plea was refuſed, notwithſtanding this Rent of 12 d. 


was iſſuing out of Land, ſo as an Aſſiſe lay thereof, or that it might be 
diſtrained tor. D. 79. a. pl. 49. Hill 6 & 7 E. 6. Anon. 
32, It one recovers a Delt in the Spiritual Court againſt another, and 
after ſues there to have Execution, a Prohibition lies againſt the Party and 
the judge. F. N. B. 41. (D) 8 
8 C. 3 Le. 34. It was ſuggeſted tor a Prohibition to a Libel for Tithes, that De- 


n tfendant pleaded there that the Plaintiff was not lauful Incumbent &c. but 


PO one T. which being a Plea to the Right of Incumbency, that Court re- 
tuſed it, bur a Prohibition was granted per Cur. For he being the Te- 
nant to the Land, might plead it, otherwiſe he might be twice charg'd 
tor his Tithes. Cro. Eliz. 228. Paſch. 33 Eliz. B. R. Green v. 
Penifden. 

y if any 35. It the Common Law differs from the Civil Law touching the Le- 

Thing is of- pa/ity or Non-legality of a Thing, if they will proceed according to their 

7. hien Law, a Prohibition lies, becauſe the Common Law is to be preſerr'd. 

8 Ia, Sty. 10. Paſch. 23 Car. the 8th Reſolution in the Caſe of Betſworth v. 

ought to be Betſworth. — 

allowed, and 


they there will not alloy it, a Prohibition ſhall be granted. Admitted. Arg. Lat. 217. in Caſe of 
Longmore v, Churchyard. 


S. P. Mo. 36. A Prohibition was denied, where they of the Spiritual Court re- 
47 1 ſus da ſingle Witneſs in Proof of Payment of a Legacy. Noy 12. in 
0 Sharp, Caſe of Chadron v. Harris ; cites Paſch. 4 Jac. B. R. Peep's Caſe. 

cites Hill. 30 | X 
Eliz, Faton's Caſe Yelverton ] took a Difference where the Suit is merely Eccleſiaſtical, for 2 
Sum of Money; as for a Legacy, there the Payment of the Legacy is of the Nature of the Thing, and 
the Eccleſiaſtical Court ſhall have Jurisdiction of the Proof and Matter; but if one gives a Legacy of 20 
Oxen, and the other pleads Payment of ſo much Aloney in Satisfaction, there they cannot proceed but upon 
the Common Law, becauſe the Legacy is alter'd ; and if a Proof of one Witneſs is not accepted, a Pro- 
hibition ſhall be granted, for now it is a legal Trial. Het. 87. Paſch. 4 Car. C. B. in Cafe of Warner 
v. Barret; To a Suit for a Legacy in the Eccleſiaſtical Court, the Defendant pleaded Fully Admini- 
fter'd, but he proving his Payments only by one Fitneſs, Sentence was given againſt him. He pray'd a 
Prohibition. And by Hale Ch. J. Where the Matter to be proved (which falls in incidently in a Cau'e 
before them) is Temporal, they ought not to deny ſuch Proof as our Law allows ; and it would be a 
great Miſchief ro Executors, ſhould 2 be forced to take rwo Witneſſes for the Payment of every pe- 
tit Sum; and if they ſhould, there would be the fame Inconvenience after their Death. And ſo a Pro- 
hibition was granted, and the Party to demur upon the Declaration, if he pleaſe. Vent. 291. Hill. 27 
& 28 Car. 2 B. R. Richardſon v. Disborow.—S. P. Argu'd Show 158. Trin. 2 W. & M. B R. 
And afterwards in Mich. Term following adjudged accordingly by the whole Court. And there Hol- 
Ch. ]. obſerved that the Caſe in 2 Inſt. 60S. where all the Judges agreed under their Hands, That it 
the Queſtion be npon Payment of Tithes or Legacy, or ſuch like Incident, it is to be left to the Trial 
of the Law, tho the Parties have but one Witneſs, yet that in the very next Year, in Cate of Brown 
v. Mentworth, a Prohibition was granted Show. 172. Sharrer e Friend ——- Carth. 122. S. C--— 
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Prohibition. 9 


< C EF? Salk. 54. S. C—S. C. Cited Ld Raym. Rep. 220. Paſch. 9 W. 3. by Name of Shorter v. 
Friend, in Caſe of Breedon v. Gill, 


37. A Libel was brought on a Cu/ftom, That the Conſtable of the Town 

ould collett the Rates aſſeſs*d for Repairing the Pariſh Church, which he 
refaſed to do; and on a Motion tor a Prohibition, it was ſuggeſted that it 
was not triable there Whether the Party was Conſtable, and duly elected 
or Not; but the Court denied to grant one, becauſe this Matter is plead- 
able there, and Prohibitions ought not to go, unleſs upon a Trial of the 
Matter there, their Law and Proceedings croſs the Common Law, and 
in that Cate a Prohibition les only till Trial here, and after that a Con- 
ſultation ſhall be granted. Hard. 510. Paſch. 21 Car. 2. in Scacc. God- 
din v. Wainwright. 


— — 


——— 


8 


(R) In what Caſe they ſhall not have jurisdiction for W N 


Collateral Cauſe, for Proſecution at the Common Law. af = 
See the Statute 1 E. 3. cap. II. * Sce pl. 6. 
at the End. 


1. IF a Man be accuſed of being the Father of a Baſtard before Juſtices Prohibition 
of the Peace, and the Juſtices in examining the Matter ay chat it »35 e 
is his Baſtard, It they are after ſued for thoſe Mords in the Spiritual . . 0 
Court, a Prohibition les, becaule rhey ay it in the Adminiſtration of the Spiritual 
their Office. Till. 14 Ja. B. Cade and Windham, and Mich. 14 Ja. Court, tor 
it was affirm'd again. ; ſaying, That 
2, Bur otherwile it would be, if the Juſtices fay the Words at ano- „, e 
ther Time atter the Examination, AS Was agreed Dich, 14 Ja. in the ttc Defendant 
ſaid Caſe of Cade aud Windham. e bs 
the Spiritual 
Court that the Plaintiff was adjudged the reputed Father of a Baſtard by two Juſtices of the "ray . 
ing to the Statute, whereupon he ſpake theſe Words; And they of the Spiritual Court accepted his Con- 
feſſion, but world not allow his Fuſtification , wherefore he pray d a Prohibition, which was granted 
him. Cro. J. 535. pl. 19. Paſch. 17 Jac. B. R. Webb v. Cook. 8. C. Cro. J. 625. pl. 18. Mich. 
19 Jac B. R. Adjudg'd upon Memurrer that the Prohibition ſhould ſtand, for being ſentenced at the 
Seſſions, which is by Authority of the Statute Law, it cannot be impeach'd elſewhere, and all are con- 
cluded to ſay the contrary till it be revers'd. —S. P. Cited by Holt Ch. J. 7 Mod, 80. 81. as adjudged 
in Lord Hyde's Time, That fince he had been adjudged before the Juſtices to have been the Father, he 
could not ſuc below for Defamation. And of that Opinion was the Court. 


3. If A. ſues B. in the Eccleſiaſtical Court for ſaying that he liv'd 
incontinently with C. B. ſhall have a Prohibition, upon a Suggeſtion 
that he was produced before a juſtice ot Peace, where he gave Evidence 
that the ſaid C. had conteſs d to him that A. liv'd incontinently with her, 


tho' he does not ſuggeſt that he ſald the Words, for this is only Evt- 
dence. D. 11 Ja. B. R. between Berry and Miles adjudged, and 
Prohibition granted. | 

4. It a Man ſues inthe Eccleſiaſtical Court for Tithes, and recovers, Cro. J. 6:9. 
and there Coſts of Suit are rax'd, and afterwards the Defendant pro- Pl. U. Mich. 


cures a Prohibition, but aſter this a Conſultation is granted, and the Ec- E22 4 5 


cleſiaſtical Court raxes New Coſts againſt the Defendant for the —2 Roll. 

Coſts of the ]2laintiff in the Temporal Court to obtain a ]Irohtbt- Rep 376? 

tion, a Prohibition ſhall be granted for the taxing of thoſe New $: © dan! 

Coſts, becauſe otherwiſe every one ſhall be deterr'd from ſutnn J ro- (cn. 

hübitions, and the {Ilatntiff in the Prohibition at the Tom mon Law s. ». 

[hail not have any Coſts, tho he recovers there. Mich. 1 Ja. B. N. 

* between ebe and Read, per Curiam relolved, and Dr ayibition * . 304 

granted, if this may appear. COWS 
5. Ik a Man be defamed tor [getting] a Baſtard by a Whore, and the 


Churchwardens compel him to enter into an Obligation to diſcharge the 
Pariſh according to the Statute, and thereupon the Party den i 
ets 
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10 Prohibition. 
bels in the Eccleſiaſtical Court againſt the Wardens kor the Oeta- 
mation, a Prohibition ſhall be granted. M. 10 Ja. B. R. Berry's 
| Caſe, per Curtam. a 
* 6. Ik a an be indicted in a Leet for keeping of a Bau dy- houſe, and 
Ang 4 the Barty libels for this in the Eccleſiaſtical Court, a rohibition 
«moved in- {hall be granted. M. 10 Ja, B. R. per Cuxiam. 
to B. R. und | 


the Party having brought Action upon the Caſe, and which was ſuggeſted to be then depending in B. R. 
and rherenpon a Prohibition being mov'd for, it was granted. Palm. 379. Trin. 21 Jac. B. KR. Anon. 


i F 3 Stat. 2 cap. 11. 4 Prohibition ſball le granted againſt thefe who in the Spiritual Court do ſue 
t! err [naitors, 


Og 5 ns 5. If a Pan be indicted in a Leet upon the Statute for Drunkenneſs, 
and J. S. cies Evidence there agatnſt him that he was drunk, and 


Guightrob 5 N l 1 
fact ie thereupon he ſues J. ©. in the Eccleſiaſtical Court tor ſay ing the 
for prving Words, à Irohtbition ſhall be granted. M. 12 Ja. B. R. between 
Evidence in Aeli and Feverell ũdjudged. 


any of the 
Kinp's Courts, Quod fuit conceſſum per totam Curiam. 1 Roll. Rep. 61. Mich. 12 Jac. B. R. S. C. 
by Name of Anfield v. Feverell,—- 2 Bulſt. 269. S. C accordingly. 

[t two Men are {worn to ozve FEriderce unto a Fury, and do ſo, by which certain Perſons are indifed, if 
they who are indicted tue them in the Spiritual Court who gave Evidence for Defamation, they ſhall 
have a Prohibition. F. N. B. 42. (F) So it ſeems if a Feme be ſued for Defamation for proſecuting 
a Homine Replegiando for her Husband. F. N. B. 42. (F) in the new Notes there (a) cites 33 E. 3. 
Bricf 912. 


Put where 8. If Indictors in Caſe of Felony are perjur'd, yet if they are ſued 
har ha it for it in the Eccleſiaſtical Court, a ]Irohibitton lies; tor this Per 


Spiritual Jury ariſes upon a Temporal Cauſe. 13 I). J. Kell. 39. b. pet Curiam. 


Vatter, as . 2 
Jeſtament, Aatrimory, Legacy Ec. the Spiritual Judge has Authority to puniſh it, and the Prohibition 
docs not lic. Kelw 39. b. pl 7. | 


9. So if g Jury gives a Falſe Verdict 2 and Party, vet 
if they are ſued for this Perjury in the Eccleſiaͤſtical Court, a Pro⸗ 
tion lies. 13 0. . Kell. 39. b. per Curiam. 

10. Tf A. a Parſon of a Church ſues for Tithes in the Spiritual 
Court againſt B. who obtains a Prohibition upon 2 E. 6. upon Surmiſe of 
barren Land, und thereupon Iſſue is join d, and a Verdict tor A. and a 
Conſultation granted, and after a Sentence giben in the Spiritual Court, 
and there Colts tax d, upon a Bill preferr'd, the Particulars of which 
amount co about 10 1. and there is preterr'd alſo to have Coſts pro Ex- 
penſis ]urisperitorum & Solicitatorum 48 1. and upon this Coſts aſſeſs'd 
tor all to 48 1. In this Caſe, becauſe A. the Plaintiff refuſed to take his 
Oath that nothing ot theſe Coſts was tor any Expences at Common Law, 
tho' it was ſo certified by the Chancellor; pet upon this Surmile a 
Prohibition lies, Mich. 9 Car. B. B. between Flower and Varwwer, 
per Curiam, but no Prohibition granted, becauſe by Conſent of the 

Darties the Coſts were mitigated per Curtain to 30 l. 

Tn ſuch a 11. Newton ſhew'd to the Court, that A. had brought Treſpaſs ag 1inf# 

Caſea Pro- B. in this Place, and are at Iſſue; and pending this Suit the Plaintiff 111- 

RO be. pleaded the Defendant for the ſame Matter in the Spiritual Court, and prayed 

Bo © Prohibition, and it was granted to him. Br. Prohibition, pl. 19. cites 

Pl-ain the 10 H. 6. 21. 

Biſhop's 

Court was mov'd pending this Phea here. Br. Prohibition, pl. 13. cites 18 E 4. 6. 


In this Caſe, 12. Where the So//icitation of Chaſtity, and an Aﬀault, are one in- 


2 ag tire Act, the Spiritual Court can't divide them, and Prohibition lies. 


Court was, Far. 80. Mich. 1 Ann. B. R. Rigaut v. Galliſard. 


that a Proht- | 

dition ought to go, becauſe tho” the Sollicitation & c was of Eccleſiaſtical Conuſance, vet the Force added 

toit makes it Cognizable in the Temporal Court, yet at the Prayer. of the Defendant's Countcl, thev g ie 
| 23 Oracy 


A 
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Prohibition. 
Order that the Caſe ſhould be 1 Civilians; but afterwards an apparent Fault being in thc 


Pleadings, a Prohibition was granted. Raym. Rep. 809. Mich, 1 Ann. B. R. S. C. by Nause of 
2 Salk. 52. S. C. 


Il 


—_ 


Gallitand v. Rigaud. 


13. It was mov'd for a Prohibition to a Libel for Words, upon a Sug- 
geſtion that rhe Plaintiff , below had browght an Action for thoſe Words, 
grounded upon ſpecial Damage ſuftained by the Jpcaking them z and that tho” 
the Words were ſuch as are properly ſuable for in the Eccleſiaſtical 
Court, yet a ſpecial Damage attending the ſpeaking them, ſo that ai 
Action lies, they ſhall not proceed in the Eccleſiaſtical Court. Bur the 
Court denied to grant a Prohibition. Ld. Raym. 2 Rep. 1101. Hill. 3 
Ann. Evans v. Brown. 


(S) In what Caſes they ſhall not have Jurisdichon for 
Collateral Cauſe, for Cauſe of Pardon. 


1, IJ 4. ſues B. in Court Chriſttan for ſaying that he was a Pan- Nor. 855 
dar tc. and atter Sentence is given againſt the Detendanr, and I-wes v. 


that he ſhall be condemned in Expenlis litis, but betore the Coſts are ” -raus FH 


raxed in certain, comes the General Pardon of 21 Ja, by which the . Ine, 
ſaid Offence was pardon d. By thts Pardon the Colts are alſo par. bios 
doned, becauſe tho there was an Award of Colts, pet till they are o ies, 
plit in certain, the Party has not any Intereſt 11 them; and there % 
tore it they proceed there atterwards for the lata Coſts, a Jroht- Word, lu. 
bition ſhall be granted, M. 2 Car. between Lewes ond Whitley, per Detend.mr 

Was Con 
Curiam. . demn'd, an! 
Cofts tax'd to 18 1. And upon a Significavit an Excommunicato capiendo iſſued, but before it was r: - 
turned, or he taken, a General Pardon was publiſn'd He was afterwards raken, and praved to be dit- 
charged. Reſolved that this Taxation of Coſts being for the Plamritt's Benefit, is not diſchaged by 
the Pardon. Cro. J. 159. Paſch.5 Jac. B. K. Banning. v. Fryer. — But where the Defendant wa; 
ſued before the Ordinary for Dæfama: ion, and the Suit was begun, before the laſt General Pardon, ex ()!- 
ficto, and the Coſts tax'd after the Time limited by the Pardon, a Prohibition was granted, inaſmuch as 
all Things promoted ex Officio are diſcharged by the Pardon, and inaſmuch as the Principal was par- 
don'd, the Coſts being as Acceſſary, ſhall be allo pardon'd, notwithſtanding that they were tax'd after 
the Pardon. 2 Brownl. 28. Mich. 9 Jac. C. B. Enby v. Walcott. 

Between the Time of awarding Coſts, and the taxing them in the Spiritual Court, came a Pardon, 
which pardon'd all Offences before December 1623. which was after rhe awarding and before the tas - 
ing them, yet they are not thereby pardon'd ; and therefore a Prohibition was denied. Cro. C.9. pl. 
Paſch. 1 Car. C. B. Dr. Brickenden's Caſe. On a Libel by B. for Defamation, he had Sentence, 
and 6 J. were aſſeſd'd for Coſts. Defendant appeal'd to the Arches, which was depending in 1622. Bu 
a General Pardon 21 Jac. the Offence of the Defamatory Words were pardoned, and this was ple alta 
in the Arches; notwithſtanding which they proceeded in the Appeal, where the firſt Sentence was re- 
vers'd, and in that Suit 16 1 were aſſeſß'd the Cofts ro Appellant. All which was ſuggeſted for 4 Pro- 
hibition, and it was thereupon demurr'd. But it was refolv'd, That there was no Cauſe of Prohibi- 
tion; for tho* the Pardon has diſcharg'd the Ottence of the Defamation as to any Puniſhmenr to be in- 
flicted by Way of Penalty &c. yet in Reſpect of the Coſts in the firſt Suit, which are not diſcharged by 
the Pardon (being aſſeſ d before the Day to which the Pardon relates, us was agreed in Halt's Caſe, 5 
Rep 51. b.) if they are not duly aſſeſs'd, the Court may proceed in the Appeal to diſcharge the Party of 
them; and if they reverſe the firſt Sentence, ſo as it appears the Coſts were unduly tax'd, and the Party 
unjuſtly vex'd, they may in the Appeal aſſeſs 1 * for the Pardon does not extend to ſtop the Suit com- 
menc'd in the Appeal, nor by Reaſon ot the Pardon had they Cauſe to ſurccaſe the Suit; and rho? the 
Coſts in the Appeal be aſſeſod after the Pardon, yet they are well aſſeſ'd, the Cauſe of thoſe Colts not 
being taken away by the Pardon; Whereupon Conſultation was awarded. But Hutton doubted rherc - 
of, becauſe (as he conceived) the Pardon diſcharging the Offence, they ought nor to have proceeded for 
the Coſts, Cro C. 46. 47. Mich. 2 Car. C. B. Baldry v. Hickard. In the Caſe of an Excommuni— 
cation by the Delegates, and the Party taken upon an Excommunicato capiendo, the Court refolved 
that he fhould be diſcharg'd ; for the Contempt and Impriſonment was pardon'd, but the Coſts were not, 
and that the Party may ſue again in the Delegates againſt the other when he is at large, to compel him to 
perform the Sentence for the Coſts. Jo 227. Hill. 6 Car. B. K. Cudrington v Redman, als. Kudman.—— 
And Ibid. ſays, This Caſe was mov'd again Paſch. 5 Car. And the Court was of the fame Opinion as 
above; and that a Precedent was ſhewn in 2 Car. of a like Judgment, whereuvon the Party was dis- 
Charg'd,—— Cro. C 198 accordingly, The King and Codrington v. Potimun, 


4 


W. a 


Prohibition. 


—— 


12 


W. a Parſin was ſued in the High Commiſſion Court for [ncontinency, and <vas deprived, and another pre- 
Ell: ted to his Living. He procured a Pardon ro be reſtor'd, and was afterwards proceeded againſt for 
bv C ſts of Suit; whereupon he pray 'd a Prohibition, the Pardon being before any Sentence given And 
| it was granted; for if Parden comes before Sentence, they ſhall not afterwards give Coſts. Cro. J. 535. 
Hill. 11 Jac. B. R. Watts's Caſe. 2 Bulſt. 182. S. C. 


5—— 


Li J. C Noy. 2. And in the ſaid Caſe, if before the Pardon, and after the ſaid 
. li * 7 Sentence, the Defendant appeals, and then comes the faid General Par- 


S'C. Kun don, and after the Pelendant deſerts his Appeal, upon which new Colts 
the Deſer- are taxed for this Deſertion, a JIrohibition lies ; becaule he has no 
tion of the other Way to have Benefit of the Pardon but this, tor the ürlt 
>ppeal 35 COUrt ought to allow the Jarvon. P. 2 Car. between Lew!s 4 


right ; for 


in the Whitley. 


| 9 the Pardon, they being to inquire there of the Iniquity of the Sentence only. Per Jones 
(4 J. ro which Doderidge agreed; but adjornatur. 
i 
| | z. t a Parſon ofa Church be convicted of Manſlaughter, and after has 
166 his Clergy allowed, according to the Statute of 18 Cl. and deliver'd 
"1H Tour of Priton, ik he be after ſued in the Eccleſiaſtical Court ro be de- 
1 Trin. 16 Jac. pri ved of his Benefice for this Offence, A Prohibition lies; tor by the 
| = - Atlowance of the Clergy by Force of the Statute, he ts purged and 


acquitted ofthe Felony, and of all JD enalties and Oamages incident 
to it in Nature of a Pardon. Hobart's Reports 375. between 

| Serle and Williams adjudged, And there cites M. 27 El. Kot, 2545, 
11886 Michels Tale accordingly. 3 
| 1 4. Prohibition was brought to ſtay a Suit in Court Chriſtian for Defa- 

1 mation, upon theſe Words, If Maſter William Norwood had not gone out 
| ot Town, he thould have anſwered for the two Baſtards he begot upon 
two ſuch Women. He there pleaded the General Pardon, which would 
| rot be allowed; and thereupon the Prohibition was brought, ſurmiſing 
WH. this Matter; and now Conſultation was prayed. And all the Court be- 
N tides Glanvilc held, That it is well grantable; tor they all reſolved 
that a General Pardon doth not aid him for the ſtaying a Suit in Court 
Chriſtian, which is tor and A iuiantiam partis; but if it were ſued there 
1 ex Officio Fadicis, the General Pardon would then diſcharge him. Cro. 
int E. 684. pl. 18. Trin. 41 Eliz, in C. B. Norwood's Cale. 
41 5. A. and his Wife were ſued belore the High Commiſſioners, that is 
to ſay, the Wife for Adultery with Sir M. B. and the Husband for Conni- 
vencj to it as a Wittal; and they were ſentenced there tor that, and Co/ts 
zax'd in July; and after the General Pardon came, and pardoned all the 
Rt Ottences betore the gth Day of November before; and thereupon A. 
Wes l moved tor a Prohibition, and had it, becauſe rhe Offences were not 
43% Enormous Crimes, and the Statute and the Commithon upon that, is to 
give Power to them to proceed upon Enormous Crimes, and to Fine and 
Impriſon for them. Allo reſolved that the General Pardon hath dif- 
4 charg'd the Coſts, though the Coſts were tax'd before the Pardon was in 
an | Print; and this by the Relation that it had to the Day betore the Colts 

p were tax'd. 2 Brownl. 37. Mich. 8 Jac. Dr. Conway's Caſe. 

6. Dr. H. libell'd in the Spiritual Court againit one of his Pariſhioners 7 
for Tithes ; the Defendant there ſhewed, that the Doctor came to the Par- 
ſonage by Sip and Corruption, and upon Suggeſtion thereof made in © 
C. B. pray'd a Prohibition; Dr. H. alleged that he had his Pardon, and 
TRE pleaded the ſame in rhe Spiritual Court; and notwithſtanding that the 
Wi Court granted a Prohibition, becauſe the Pardon doth not make the Church | | 


rs te ena, but maketh the Offence only diſpuniſhable. Bur in fucn 


Caſe, it the King doth preſent, his Preſentee ſhall have the Tiches, 

= Godb. 202. pl. 288. Trin. 10 Jac. in C. B. Dr. Hutchinſon's Caſe. 2 
1 1 Cro. C. 113. „. It was mov'd tor a Prohibition to the High Commiſſioners tor Mrs. 
11 . TE +P. The Articles againſt her were, That Anno 1622 and 1623. the had a 

err Fa ., Houte next adjoining to Somerſet-Houſe, and that there was a private Þ 5 
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Prohibition. 13 
Paſſuge thro* her Houſe to Somerſet- Houſe, and that the permitted Sir That a Pro“ 
R. H. to go by this Paſſage to the Counteſs of P. And that ſhe Abetted, ere 
Cauſed and Procured Adultery between them; for which the was fined giverte Days 
and impritoned ; and inaſmuch as the Offence was before the laſt Gene- debating, 
ra] Pardon of King James, in which Pardon, tho Adultery be excepted, and chiefly 
ver Abetting is not excepred, Prohibition was pray d for the Fine, and Ha- er ting] 
bcas Corpus to releaſe the Impriſonment. And Day was given to ſhew «uf. ir was 
(.uute why no Prohibition thould go. Litt. Rep. 150. Paſch. 4 Car. not any of 
(C. B. NIrs. Peel's Cale. the Offences 

3. A Libel was for the ſacrilegious Taking away Bells, & pro ſalute 622 cog 
Anime. The Detendant pleaded that he took them by Order of... . . OO. 
and that he was pardoned by the Act of General Pardon; This Plea was 4 97 * 
retus'd, and thereupon they moved for a Prohibition; but it was de- 528. 
nied, becauſe this Ottence was not totally pardon'd thereby, hut that 
they may ſue there Pro ſalute Animæ, and the rather becauſe the Suit 
was againſt the Churchwardens; and tho' the Succeſſors may have an 
Action tor the Taking the Bells, yet the propereſt Remedy is in the Spi- 
ritual Court, becauſe at Common Law Damages only are recovered, but 
in the Spiritual Court they will decree the Thing in Specie to be reſtored. 
Sid. 281, 282. pl. 12. Paſch. 18 Car. 2. B. R. Welcome v. Lake. 

9. Succeſſor libell'd for Dilapidations againſt the Executor of the ſor- 
mer Incumbent, and ſuggeſted for a Prohibition the General Act of Par- 
don; for that all Suits tor Offences of Inceſt, Simony or Dilapidations, 
are excepted in the Act, unleſs commenced and depending before ſuch a Day, 
(viz.) the 2oth Day of March laſt ; and this Suit was commenced lince. 
The whole Court, upon hearing of Council, and Conlideration of the 
Natter, conceived that the Parliament never intended to take away the 
Srrccefſor's Remedy tor Dilapidarions, tor that would be to eaſe the Execu- 
tor ot the laſt Incumbent, who was the Wrong-doer, and tranſlate the 
Charge to the Sueceſſor; but they would intend this Exception of ſuch 
Suits as might be in the Eecleſiaſtical Court ex Officio, againſt the Dila- 
pidator himſelſ, to puniſh it as a Crime againſt the Eccleſiaſtical Law, 
and to pardon it, unleſs there was a Proſecution before the Day afore- 
faid. And fo the Prohibition was denied. 2 Vent. 216. Mich. 2 W. & 
M. in C. B. Anon. 


—c 


— 


(T) In what Caſes they ſhall not have jurisdiction for 
Collateral Cauſe. | Anſwering upon Oath. 


I, 1 DERE a Layman is to forfeit a Penalty either by Statute 
or otherwiſe, there he is not bound to anſwer upon his Dath 


in the Eccleſtaſtical Court, whether he has committed the Offence 
which cauſed the Forfeiture; for otherwiſe he ſhall be bound to diſcover 
ſuffictent Matter for an Inkormer to inform againſt him upon the 
Statute. P. 12 Ja. B. N. perCurtam, in Brad/tor's Cale. 


2, It ad Man be ordered in the High Tommiſſion Court to give Roll. Rep. 


Alimony to his Wife, and alſo bound in an Obligation of 300 . ro 3 2: 53. 
pertorm it, he is not bound atterwards upon a Suit there, to anſwer „ K 


209. 8 C 


whether he hath given Alimony to his Wife accordingly, becauſe by And Coke 
this he ts to difcover the Forfeiture of the Obligation. M. 12 Ja, G. J. cie 
B. K. 8r24/cxs Cale, per Curtam reſolved. Gowen, als 


5awen's - 
Caſe, to have been reſolved accordingly in the Time of Wray Ch. J. and a Prohibicten ed. 


3. A Man is not bound to anſwer upon his Dath Articles con- Mo. 840, pl. 


cerning the Book ot Common Prayer puniſhable by the Statute of 1 1134 G 


E. . by the Name 


8 
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Is Prohibition. 


of Devron's EL. becaule then he ſhall diſcover Matter for an Information. D, 13 


14 . Ta, B. N. Dighton and Holt's Caſe. 


natur. Roll. Rep. 225 pl. 24, Trin. 1 3 Jac. B. R. The King v. Dighton & al. S. C. and S. P. 

r tot. Cur. Hill 13 Jac, B. R. Roll. Rep. 337. 1 5 Dighton and Holte. Ibid. 415. pl. 52. 
Trin. 14 Jac. B. R. Holt and Dighton S. a but D. ro. J. 388. Hill. 13 Jac. B. R. Dighten 
and Holt's Caſe. After three Terms Deliberation, the Court gave their Reſolutions that they ought to 
proceed againſt them by Witneſſes, and not compel them to accuſe themſelves by Oath. 


4. But a Clergyman may be examined upon his Dath for preaching 
againſt the Book ot Common Prayer ; for Clergymen are noc 
within the Statute. Tr. 7 Ja. B. Parſon Manßeld's Cale, ad- 
Judged per Curiam. EE 

A Man may 5. A Yan ts not to anſwer upon his Dath Matters concerning his 
jc 4 Proni- Faith ; för there is a Stattite by which he may be puniſh'd, if he pub- 


ted untothe liſhes F alle octrine. Dich. 18 Ta. B. Jenor 8 Cale, per Curtam. 


Sheriff, not 

to ſuffer the King's Lay Subjects to come to any Place at the Citation of the Biſhop, ad faciendum ali- 
quas Recognitienes, vel Sacramentum preftandi, niſi in Cauſis Matrimonialibus & Teſtamentariis; and the 
Party may have thereupon an Attachment againſt the Biſhop, if he cite or diſtrain any one to appear 
be fore him, to take an Oath at the Will of the Biſhop, againſt the Will of him who is ſo ſummoned or 
cited. And by that it appears, that thoſe General Citations which Biſhops make to cite Men to ap- 
pear before them Pro Salute Animæ, without expreſſing any Cauſe, are againſt the Law, and rhe Party 
may have an Attachment againſt the Biſhop for the ſame, and may ſue a Prohibition ſa to do. And it 
he do expreſs any Cauſe in the Citation, it ſeemeth that it ought to be for ſome Matrimonial or Teſta- 
mentary Cauſe, F. N. B. 41. (A) 


2 Brown. 14. 6. Ik a Feme be ſued in the Eccleſiaſtical Court tor a Contract of 
> 57 'h® Marriage, and enters into an Obligation to the Court, with Condition 
Huntley v. not to marry, Or to cohabit in Fornication, with any Pendenre lice. 
Cage. She cannot afterwards be examined there upon her Dath whecher the 

be a ſingle Woman; for this tends to the Forfeiture of the Obligation. 

Id. 8 Ja. between CY Ford and Huntley. Per Curiam reſolved. 
S.C.4Le. J. In a Libel for Incontinency, the Judge in the Spiritual Court 
87 1 would have examined the Parties upon Oath, whether they did the Fatt or 
Court would nut. W hereupon a Prohibition was awarded, becauſe no Man is bound 
adviſe. — Seipſum prodere, where Di ſcredit enſues ; but otherwiſe it is in Caſes Ma- 
Cro. E 201. trimonial or Teſtamentary. Mo. 906. pl. 1265. Mich. 32 & 33 Eliz. 
5. C. accord- B. R. Collier v. Collier. 


ingly, by 
S. P. And upon a Reference to the Lord Anderſon, and the Lord 


the Name of Cullier v. Cullier. 
Chief Baron, and Wray, they certified thus, viz. Where the Knowledge of the Matter belongs to the 
Court Chriſtian, they may proceed according to the Civil Law. Gau dy ſaid the Oath cannot be ad- 
miniſter'd to the Party but where the Offence is preſented firſt by two Men, Quod fuit conceſium; and it 
was ſaid it was ſo in this Caſe. Cro. E. 262. pl. 52. Mich. 33 & 34 Eliz. C. B. Dr. Hunt's Caſe, 

It was mov'd for a Prohibition to the Eccleſiaſtical Court, in cafe of Adultery, becauſe they obliged 
the Party to anſwer on Oath ; and Prohibition was granted quoad that, that he ſhould not anſwer on 
Oath, but proceed as to the reſt ; then it was mov'd that there was a Temporal Penalty for providing 
for Baſtard Children. But per Cur. We will not grant it, becauſe the Eccleſiaſtical Court proceeds only 
to the Puniſlment of the Crime of Adultery. 12 Mod. 40. Paſch. 5 W. & M. B. R. Anon. 


8. Upon a Suit againſt the Executor of a Parſon, by his Succeſſor for 
Dilapidations, a 3 aroſe about a Leaſe tor Years alledged to be taken 
by the Executor in his own Name, but covenouſly in Truft for the late Par- 
fins and would pur him to his Oath to anſwer concerning the Covin ; 
whereupon a Prohibition was granted quoad their examining him oz Oath 
concerning the Covin ; tor tho? the original Cauſe belongs ro their Cogni- 
2 ance, yet the Covin is Criminal, and the avowing it to be Bona Fide 
is puniſhable both in the Star- Chamber, and by the Penal Law of Fraudu- 
lent Gifts; and therefore not to be extorted out of himſelf by his Oath. 
Beſides the Expoſition of the 13 Eliz. 10. of Dilapidations, and What 
thall be Covin or not within the Law, refts not in them to judge, but 
in the Courts of Common Law. Hob. 84. Spendlow v. Smith. 

S P. And 9. One was excommunicated for not taking the Oath of Churchwarden, 
2 yo to preſent upon all the Articles contained in a Beok thereunto annex'd, 
os Bun among 


A 


. . 
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among which were ſome that would oblige him to accuſe himſelf. It was excommunt- 


held per Cur. That ſuch Oaths as may be adminiſter d there are only in og 


Cauſes Matrimonial and Teſtamentary ; and that ſince the Statute of 13 gch Oath. 
Car. 2. No Man ought to have an Oath adminifter'd to him to accuſe Prohibition 
himſelf, or to be ſworn to a Book that contains ſuch Matter inter alia; wasgranted 
and if a Man be excommunicated for not anſwering to ſuch Articles up- Mod the 


on Oath, it is good Cauſe of Prohibition; and that Churchwardens 04 e. 


to be ſworn to do what appertains to their Office, and no more. Hard. 264. any Anſwer 
Paſch. 16 Car. 2. in Scacc. King v. Lake. 7 the fad 
rticles 

concerning himſelf, and the Excommunication diſcharged. 2 Mod, 118. Mich. 28 Car. 2. B. R. 
Waterfield v. Biſhop of Chicheſter. | 

In the Spiritual Court they tender'd an Oath to a Churchwarden, o preſent according to the Biſhots Ar- 
ticles, which he refuſing, was Excommunicated. It was ſuggeſted for a Prohibition, That ſome of the 
Things to be preſented, according to thoſe Articles, were Filthy Talkers, Revilers 8c. and Common 
Sewers of Sedition amongſt Neiohbours, which were general Terms, and might be underſtood to compre- 
hend Things out of their Juriſdiction. And the Court conceived a Prohibition ought to go as to thoſe 
Things, but he ſhould firſt have pleaded there, that non tenetur reſpondere as to thoſe Matters; and upon 
their Refutal to bave pray'd a Prohibition. Vent. 114. Paſch. 23 Car. 2. B. R. Anon. —Afterwards this 
Matter came on again, and then it appeared that the Oath tender'd was in general Words, (viz. ) to pre- 
ſent according to the King's Eccleſiaſtical Law ; and thoſe Articles were offer'd only by W.y of Dirccs 
tion, and Quaſi a Charge; and ſo a Prohibition was denied. Vent. 127. S. C. 


od _ 


8 1 tl. 


10. Upon a Prohibition it was held, That if Articles cx Officio ate ex- 
hibited for Matters Criminal, and the Party is demanded to anſwer upon 
Oath, he may plead there Quod non tenetur reſpondere ; and if notwich- 
ſtanding this they proceed againſt him, he ſhall have a Prohibition. But 
otherwiſe if the Matter be Civil ; tor then he ought to anſwer. Sid. 374. 
Trin. 20 Car. 2. B. R. Goulſon v. Wainwright. 
11. A Prohibition was pray'd to a Suit in the Eceleſiaſtical Court. The 2 Lev. 24 
Libel ſets out, That a Tax 5 been made for the Repairs of a Church S. C. by 


n ; | i | Name of 
where the Detendant inhabited, and was to make him pay his Proportion. Farintr 


To which they required his Anſwer, (viz.) Whether he had paid &c. Qui tam &. 
The Suggeſtion was, That the Party had tender'd his Anſwer, but the v. Brown , 


Court had refuſed ir, becauſe it was not upon Oath, and that rhe Eccle- Was there 
2 5 7 11 _ > I wilden at 
ſiaſtical Court cannot tender an Oath to the Party ſued, Niti in Cautis ft held, 


Matrimonialibus & Teſtamentariis. But the Court, after hearing di- That Prohi— 
verſe Arguments, denied the Prohibition; for they 1aid it was no more bition oh 


than the Chancery did, to make Defendants anſwer upon Oath in ſuch ” Sick. 
like Caſes. 1 Vent. 339. Trin. 31 Car. 2. B. R. Herne v. Brown, Keeling in- 
clined, but 

Hide Ch. J. totis Viribus contra. And afterwards the Court being inform'd, that this was always the 
Courſe of the Court, the Prohibition was denied. And a Conſultation was afterwards granted by the 
whole Court, viz. Scroggs Ch. J Jones, Dolben and Pemberton. S. C. Freem, Rep. 296. pl. 34%. 
That it was held after many Arguments, That they might compel the anſwering upon Oath in this Cale, 
which was a Spiritual Cauſe, and is particularized in the Statute of Circumſpecte agatis among the Mare 
Spiritualia ; but it was ſaid that they ought not to make a Man aniwer upon Oath io as to accule himſelf 
in any Thing Criminal. And the Court granted a Conſultation, 


p * FI 1 8 6 —— 


— 


(U) In what Caſes the Spiritual Court ſhall have Juriſ- 


diction of a Matter ſubſequent aſter the Suit, | Incident 
or Dependent | Having Juriſdiction of the Original Suit, 
Aud what may be tried there.] 


I, IF a Suit be in the Spiritual Court for a Modus Decimandi, 

if the De fendant pleads Payment thereof, this ſhall be tried there, 
and no Prohibition ſhall be granted, becauſe the Original Sutt was 
weil commenced there. Mich. 14 Ja. B. B. between Ci» and Har- 
gen, agreed per Curiam. Hobart's Reports, Cale 314. 


2, 80 
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Prohibition. 


A 2, So, if Payment be pleaded in a Suit in the Eccleſiaſtical Court 
3 for any Thing whereot they have Original Conuſance. y Reports. 
As in Cale 12 1a, B. R 


+ 

of a Suit for | 3 : 

a Legacy, it Payment be pleaded, a Prohibition ſhall not be granted; for it is a Matter depending upon 
the Original, Koll. Rep. 12. pl. 14. Paſch. 12 Jac. B. R. Anon. 


S. P Jerk. 3. In an Action in Spiritual Court oy two Churchwardens, ik De- 
305 ex fendant pleads the Releaſe ot one, thts ſhall be tried there, and no J2ro- 
2:4 Hille, hibition ſhall be granted. My Reports. 14 Ja, Cites it to be fo 
Jac. B K. adjudged / Ja. 

. V. 

N Yelv. 1:2. S. C. accordingly, becauſe the Temporal Court had nothing to do with the 
Principal Matter, which was a Tax for Reparations—— So where Parſon and Pariſhioners ſued the 
Churchwardens, and recovered Cofts, and the Parſon releaſed the Coſts, a Prohibition ſhall not be 
granted. Mar. 7 3. pl. 112. Mich. 15 Car. Anon. 


Cro. J. 35% 4. If a Man ſues for Tithes againſt J. S. in the Eccieſtaifical Court, 
3 by * and makes Title tu them by a Leaſe made to him by the Parſon, and J. &. 
Worts y. makes Title alſo to them there, by Force of a firſt Leaſe made to him by 
Clyſton.——. the ſame Parſon ; Io that the Queſtion there ts, which of the iaid Leaſes 
K N ſhall be preferr'd, a Prohibition ſhall be granted; for they ſhall not cry 


\x; $5 Which of the ſaid Leaſes ſhall be preterr'd, tha they have Conuſance of 
wores the Original Suit; for the Leates are Temporal. M. 12 Ja. B. R. 


„c ne between #rots aud Clifton. Per Cutiam, and Prohibition granted. 
283. Clifton 


v. Oates. If the 2 be, Whether one has one Leaſe, and the other has another Leaſe, this is 


triable there; but it they would try the Validity of Leaſes, they are to be prohibited. S. C cited 
Arg. 2 Show. 486. | 


5. Tf a Man having a Parſonage Impropriate, makes Leaſe tor 
Years of Parcel of the Tithes by Oced, and che Deed is denied in the 
Eccleſiaſtical Court, and Iſſue taken thereupon, a Prohibition ſhall 
be granted. 19. 8 Ja, B. per Curiam. 2 

Covenant is 6. Ik a Parſon compounds with a Pariſhioner for his Tithes, and 
not a ſuffi- grants them by his Leed tu him for a certain Sum by the Bear, ac- 
cient grand cording to the Agreement, and after he ſues the Pariſhioner in the 
virion Palm, CCCleſlaſtical Court tor the Tithes in Kind, no Prohibition ſhall be 
36. Mich. 17 granted upon this Diſcharge by Deed ; for they may well try this, 
fac. B. K. having Conuſance of the ]rincipal, 8 E. 4. 
2 V- J. D. 16 Ja. B. N. between Gru and Bulfuſt reſolved, and Pro⸗ 
J. hibitton denied, tho' once before it was reſolved to the contrary tor 
the Church of Waker/y. 

8. Ik a Parſon leaſe all the Tithes of his Benefice to a Pariſhioner, 
and after ſues him for his own Tithes, no Prohibition ſhall be grant- 
ed; for this Leale is a good Diſcharge there. 8 E. 4. 14. per Choke. 

9, Tf a Parithioner grants Land to a Patſon tor his own Pithes, and 
after the Parſon ſues him for the Tithes, a Prohibition ſhall not be 
my be uu Matter will be a good Oltcharge there, 8 E. 4. 
14. 8 cr Oke. 

? 10. Tf a Parſon grants to a Pariſhioner the 'Tithes of his own Land for 

a certain Rent by the Bear, upon Condition of Non- payment, and after 

ſues the Pariſhioner tor his Tirhes in Kind, no JIrohibitton ſhall be 

granted, tho? the Parſon ſuppoſes that the Condition ts broken; tor 

Rol. Rep. they ſhall try it there, having Conulance of the rincipali; and it they 
55. pl. zu. adjudge otherwiſe than the Common Law allows, then a JIrohibition 
5 „i hall be granted. 19. 16 Ja. B. B. between G 2nd Hit ſu held. 
1, Ann 1. Ik a Parſon ſues tor Tithes in the Eccleſiaſtical Colirt, and the 
Sb. and Dekendant there pleads an Arbitrement in Bar, they ſhall try it there, 
tems rv be and no Prohibition ſhall be granted thereupon till they have ditallowed 
d. che Plea; for by Intendment this is a good Diſcharge there. My Re- 
ports. 10. 12 Ja. per Curtam, Prohibition denied. Tr. 12 Ja. B. R. 

between NG aud Hayes ũdjudged, ann a Conſultation granted. 


12, It 
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Prohibition. 


12. Jfa Parſon ſues for Tithes in the Eccleſiaſtical Court, and the 2 Roll Rep. 
Defendant there pleads a Leaſe of them by Deed by the Parſon to Fa 1 
him rendring Rent, to which the Plaintiff ſays, That the Rent was re- . 
ſerved upon Condition ot Non- payment to be void, and ayers that he did Tracy. S. P. 
not pay it at a certain Dap, and che other pleads Payment at the Day, exactly; and 
this ſhall be tried there, and no J rohlbition ſhall be granted. Tr, 3 rant; the 
16 Ja, B. R. between Gren and Bufu/t reſolved per Curiam, and — eg 

a Prohibition denied, Payment of 


: | a 5 the Rent, 
they may try it; but if they diſallow the Proof of it by one Witneſs, Prohibition will be Sranted ; and 
ſo it would be if the Iſſue had been whether there was any Deed of Demite, or not. 


13. Tf a Parſon leaſes by Deed the Tithes of the Pariſh, and aſter ſnes RAL 
for the Tithes in the Spiritual Court, and there this Leaie is pleaded, Fol Br. 
where the Queſtion between them is, Whether the Tithes of all che Pa- 
rith, or only of ſome particular Things; pet no Prohibition lies; for 
they have Conulance of the Original, and they ought to take Advice 
of thoſe who are learned in the Common Law to direct them, as the 
Judges of the Common Law do of them; but if they judge contrary 
to the Common Law, a J2rohibition lies after Sentence, Mich. 13 
Car. B. N. between Yr. Pork/ington and Sir Saint John, 
Prohibition denied. | 

14. Ik a Man ſues for a Legacy in the Spiritual Court, and the 
Delendant pleads a Releaſe in Bar, and the Plaintiſt demes it; thts 
ſhall be tried there, and no Drohibition ſhall be granted, becaule it 1s 
a Matter ariſing from the Original Taule of which they had Jurts⸗ 
diction. M. 15 Ja. B. between Percher and Wheble, per Curtam, and 
5Irohibition denied. Hobart's Reports 255. Anominus. 

15. If an Adminiſtrator ſues tor a Legacy due to the Jeſtator, in the B. 138. pl. 
Spiritual Court, and the Defendant pleads the Relcate of the Tella- 3 % en 
tor in Bar, and the Plaintiff avoids it becauſe his Teſtator was an Ideot; ſeems to be 
this Ideocy ſhall be tried there, and no Prohibition ſhall be granted, 5. C 
becauſe they have Jurtsdiction of the Original Matter. Mich, 15 Ja. 

B. between Percher and Wheble, Prohibition denied, but againft the 
Dpinton of Warburton, 2 

16. If a Parſon ſues in the Eccleſiaſtical Court, and the Defen: s P. The 
dant there pleads that the Plaintiff was preſented upon a Simoniacal Suit being 
Contract, againſt the Statute of 31 El. this ſhalt be tried there, 3 
inaſmuch as they have Jurisdiction of the Original Thing. M. 8 #endant 


Ja. B. Pens Cale, thereupon 

g f TR ; pleaded that 
the Church was void, and the Tithes not appertaining to the Plaintiff. And a Conſultation was grant- 
ed; for the Simony might more aptly be tried in the Spiritual Court. Cro. E. 642. pl. 42. Mich. 45 


n 
& 41 Eliz. C. B. Riesby v. Wentworth. —8. P. Jenk. 305. pl. 58. in the Beginning. 


—— 


17, It a Parſon of a Church be outlawed, and the Renchir of the Out- * So in Caſe 
lawry granted over to J. S. who receives the Tithes of the Pariſhioners, 2, -ib<1for 


and after the Parſon ſues the Pariſhioners (as J tntend it, and not the 8 
Farmer) for the Tithes, who pleads the Outlawry againſt him, and calling che 
the Grant Over to J. S. the Farmer, a Prohibition lies in this Caſe, Defendant 

becaule this is a * Matter ot Record, Which they cannot try there, 7/4 


Mich. 9 Car. B. R. between Buriy and Wright, per Curiam, and gde 
Prohibition granted accordingly to the Court of ork.  Omvittion le. 


ore tau 
Juſtices of Peace, according to the Statute of 18 Eliz. which Plea the Court refuſed, ad ye Ie 2 
Prohibition was accordingly granted. 2 Roll. Rep. 82. Paſch. 17 Jac. B. R. Cooke's Ciſe.—Cro. { 
535. 8. C. by the Name of Webb v. Cooke. —lIbid. 625. pl. 18. Mich. 19 Jac. B. R. accordingly. 


18. Tf the Parſon of B. in London libels in the Spiritual Court, Churchware 
upon a Cuſtom, that if a Jariſhioner of B. dies in B. and is brought 05> M 
and buried in another Parith in London, and there are given to the Par- 4 Ne 
lon a Gown, a Pulpit Cloth, and F Hair of Gloves, that be wan Cuſtom tor 

WHULTS 
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"38. Prohibition. 


Payment of Things ought to be given to him; a Prohibition lies to try this 
8 Cuſtom, if it be denied; for a Cuſtom may be made by a ſhorter 
i „de Bad Time than at Common Law. Tr. 15 Car. B. R. between Cooker 


of the Church: Parſon of St. Thomas Apoſtles, and @a/: ; Prohibition granted, 
rohibi- 

tion was prayed on Suggeſtion of No ſuch Cuſtom. The Court held the Cuſtom good, becauſe the 
Pariſh is to be at the Charge of making up the Church Floor ; but if the Cuſtom be denied, it muſt be 
tried at Law, as in Caſe of a Modus Decimandi, or Mortuary. And afterwards Hale Ch. ]. being pre- 
ſent, a Prohibition was granted, which he ſaid was ſometimes granted Pro Defectu Juriſdictionis, and 
ſometimes Pro Defectu Friarionls, as in this Caſe and others, where the Ground of the Suit is Preſcrip- 
tion; for in their Law they have ſometimes allowed Preſcriptions of 20 Years, and ſometimes of 40, 
but we admit none but what are De temps d'ont &c. Vent. 274. Mich. 27 Car.2. B. R. Anon. 


See(F) pl. 19, If the Parſon libels in the Eccleſiaſtical Court tor a Modus, 
07: (8, for Tithes of Fiſh brought from Iceland) if the Detendant 
there — And ſuggeſts that the Parſon has miſtaken his Modus, and ſhews * another 
ſee (M) pl. Modus, he ſhall have a Prohibition, becauſe the Eccleſiaſtical Court 
9. and rhe ſhall not try the Podus by which his Inheritance ſhall be bound, and 
=. ow. an Uſage for 10 Bears is good Cuſtom by the Eccleſiaſtical Law, 
241. 1 and if this ſhall be ſuffered, they will defeat the Temporal Court ot 


Doderidge All Jurisdiction. My Reports. 14 Ja. B. R. adjudged between 
held, G9% zu and Hardin. 


hat where 
a different Modus is ſuggeſted, the Truth of this Matter ſhall be tried there. S. C. 


_ 247: . . 20., 80 if a Suit be in the Eccleſiaſtical Court upon the Manner ot 
* Jac. Tything, that is to ſay, upon a Cuſtom tor the Owner to have 54 | 45 
ſays, That Sheaveg] and the Parſon 5| for] Tithes; if the Cuſtom be denied a ro- 


f ir be found hibition lies; for they ſhall not try the Modus, it being to charge the 


Inheritance. Hobart's Reports, Cale 314. between So and Mall, 
<< Prohibition granted. 


for the Culttom, then a Conſultation muſt go, otherwiſe the Prohibition ſtands. Het. 133. 8 C.— 
So, as to any Other Cuſtom: ; for a Cuſtom is not triable in the Spiritual Court; and where a Libel was 
for not repairing a Church-Wall, according to Cuſtom, where the Foundation of the Libel was the 
Cuſtom, the Eccleſiaſtical Court could have no Conuſance till the Cuſtom was tried at Law; and therefore 
a Prohibition was granted to try it, which being tried, and found againit che Plaintiff in the Prohibi- 
tion, a Conſultation was awarded. See Carth. 33. cites the Caſe of Vanacre v. Spleen. 


21, If the Churchwardens of the Pariſh of Steevenage libel in the 
Eccleſiaſtical Court againſt J. S. Farmer of the Farm called D. 


tor Contribution to the Reparation of the Church, and allege that Parcel 
of the Farm lies in Steevenage, and Parcel in Walkerne another Pa- 
riſh, and allege a Cuſtom, by which the Farmers of the ſaid Farm 
have uſed to contribute to the Reparation of the Church of Steeven- 
age for all the ſaid Farm. If the Ocetendant ſays that Parcel of the 
Land lies in the Pariſh of Walkerne, and that he has uſed Time 
whereof Memory ec, to contribute for it to the Church of Walke. ne, 
and not to Steevenage, and denies the Preſcription ; this ſhall not 
be tried in the Eccleſiaſtical Court, but by the Common Law ; and 
therefore a I) rohibition lies; for ſhall not try the Cuſtom in the 
Eccleſiaſtical Court, by which the Inheritance is to be perpetually 
charged. (Bet note, that this is but in Effect a denying the I reſcrip⸗ 
tion.) Tr, 16 Ja. B. B. between the Churchwardens of $:cevenage 
and Green łcſolved, and a Jrohibition granted accordingly, 
S. P. Ast 22. If a Suit be in the Spiritual Court tor Tithes of Calves in 
the Thhes Kind, a Jrohibition lies upon the General Cuſtom, to pay ob. [a 
and 5.4 Dalfpennp] for every one under 7, and a Calf if 7, and that the Jar: 
the Cuſtom [ON will give a paltpenny for every one above 7, with Averment that 
further to the Parſon can not drive over to the next Year, that is to ſay, not to 
2 * relinquiſh his Tithes till the Pariſhioner has 1 Calves, as he may 
Paros“ by the Canon Law. Þ, 11 Car. B. R. Langford g Cale, [Irohibi- 
mould have tion granted ; for by the Canon Law it is at his Election. 


the 
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Tenth without paying any Thing. Berkley and Jones held, That the Canon Law is (o, and t& re- 
cee in the S D it 1s ſurmiſed that he Spiritual Court allows of it, and rherefore there 
needs not any Prohibition; but becauſe it was alleg'd, That it was a Cuſtom, and that the Parſon wou 
not ſtay till the Tenth, and would refuſe to accept according to the Cuſtom, and tha: in the Spiritual 
Court this Surmiſe is not allowed; therefore it was held that a Prohibition is grantable. Cro. Car. 403. 
pl. 2. Paſch. 10 Car. B. R. Anon. 


23. If A. the Parſon of D. ſites for Tithes in the Spiritual Court A Suit w 
againſt B. who pleads a Leaſe tor Years made ro him by the Parſon ; oder ag ; 
to which A. the Parſon replies, That he was Non-relident, ant abſent Curt ten 
80 Days and more in ſuch a Bear EC. from his Benefice, by which teaching 
the Leaſe became void. No I rohibition lies upon this ]?lea, tho it >< oy with- 
is grounded upon the * Starure of 13 El. And tho it was objected tha bs 
the Judges of the Spiritual Law ſhall not have the Expoticion of a the Ca. 
Starure ; for fnalmuch as they have Jurisdiction of the Original nons, a Pro- 
Cauſe, they ſhall have Jower to try this, which incidently ariſes bibirion was 
thereupon P. 14 Car. B. N. between Sr Thomas Lucy and Dr. Lucy, anf Nil 
per Curiam; JIrohibition dented. naſa, 


afrerwards a 

Con'tulra- 
tion; for tho' the Act of Uniformity 7 5 J. Penalty, which muſt be ſued for at Common Law, yer 
this takes not away the Juriſdiction of the Spiritual Court, ſo long as they proceed upon the Canons, 
and not for the Fenalty upon the Statute. 2 Lev. 222. Trin. 30 Car. 2. B. R. Cory v. Pepper. 


24. Citation was awarded in the Spiritual Court for a Slander againſt 
a Feme ſole; and the Libel proved true; Whereupon the Court awarded 
10/7. to the Plaintiff for the Coſts and Defamation ; and after the Fee 
took Baron, and made him her Executor, and died; and Citation was ſaed 
afterwards againſt the Baron as Executor 4. the Feme, to ſatisfy the 101. 
And the Baron obtained Prohibition; and rhe beſt Opinion was, That 77 
does not lie, becauſe the Matter is meerly Spiritual, and the Sum tor Recoin- 
pence was well awarded. Br. Prohibition, pl. 9. cites 12 H. J. 24. 

25. It a Man acknowledges in the Spiritual Court to pay a certain Deli at 
a certain Day, and doth not pay it at the Day for which the other ſucs 
him in the Spiritual Court, and Excommunicates him there becauſe he 
did not pay it at the Day, the other Party thall have a Prohibition 
againſt him. F. N. B. 41. (C) 

26. A Libel was for a Rate for Repairs of the Church. It was ſaggeſf- 
ed tor a Prohibition, That in this Suit they of the Spiritual Court wowd 
try the Duantity 7 the Land, for they were taxed according to the Rate of 
their Land. And they pretended that he hath more Land there than in 
Truth he hath, which 1s always triable at the Common Law. Sed non 
allocatur ; for the Principal being ſuable there, the Circumſtances con- 
cerning it are inquirable, and triable there alſo, Wheretore a Couſulta- 
tion was awarded. Cro. Eliz. 659. 660. pl. 5. Paſch. 41 Eliz. in C. B. 
Paget v. Crumpton. | 

27. In Prohibition the Caſe was, That a Pariſhtoner ſevered the Tithes 
from the 9 Parts; but being in 4 Clſe, the Gate was locked, ſo as the Par- 


ſon could not come at them; and he ſued in the Spiritual Court; And there 


the Queſtion was, Whether the Gates were Locked or Open? And 
thereupon a Prohibition was brought, ſuppoling this to have been a 
Temporal Matter; for the Tithes being ſever'd, are Lay Chattles. Bur 
the Court ſaid, That altho' the Tithes be ſever'd, yet by the Statute 
they remain ſuable for in the Spiritual Court; and then the other is but 
a Conſequent thereof, and therefore is there Triable. And if they refuſe 
to allow his Proofs, as it was ſurmiſed, (but not within the Prohibi- 
tion) it was ſaid that he ought to appeal. Cro. Eliz. 843. 844. pl. 26. 
Paſch. 41 Eliz. in C. B. Blackwell's Caſe. 
28. B. ſued for Tithes in the Spiritual Court; and the Pariſhioners The Caſe 


pleaded, That there was an Act of Parliament that ſettled theſe Tithes upon was, That 


V. And the Spiritual Court refuling to allow this Plea, Baldwin moy'd © mortgay's 


tor a Prohibition; and ſaid, where the Pariſhioners did plead to the wr 


0 P. whe 
Parſon 3 


20 Prohibition. 


was indebted Parſon's Title in the Spiritual Courr, and they reiuted to allow of i 


t 
to W. and r | he Ah * 
abſconded ; chat it was uſual to grant a Prohibition. Vaughan at firſt oppos'd it, be- 


upon which Cauſe he ſaid, If the Party fer forth his Tithes, it did not concern him 
it was enact- who had the Intereſt in them, tor he had no more to do; but Atkins J. 
ed by Par- ask'd what he ſhall do if he hath not ſer them forth. And after Debate, 


1 the Court ordered a Prohibition Niſi. Freem. Rep. 67. pl. 81. Mich. 


Mortgage 1672. C. B. Lord Biron's Caſe. 

ſhould be 

veſted in W. as fully as it was in P. B. ſued in the Spiritual Court for Tithes, and W. came in Pro 
Intereſſe ſuo, and ſhew'd this Matter to the Court; and yet they gave Judgment for B. for the Tithes; 
upon which W. pray'd a Prohibition, which was denied per Hale and all the Court; for the Act veſt- 
ed the Eſtate i W. as was in P. and P. being only Mortgagee, and out of Poſſeſſion, and B. Mort- 
Neon in Poſſeſſion, P. could 0 have recovered the Tirhes before he had recovered the Poſſeſſion of the 
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— 


hd 


ectory by Ejectment; no mgre can W. but till the Rectory be recovered againſt B. the Tithes be- 
long to him. 2 Lev. 64. T rm. 24 Car. 2. B. K. S. C by Name of Sir William Juxon v. Lord Byron. 
S. C. cited 3 Lev. 73. Mich. 34 Car. 2. C. B. in Caſe of Bonſey v. Lee In the above Caſe 
of Lord Byron, Frcem. cy 67. pl. $1. a Caſe was cited, where a Parſon ſued for Tithes, and the Pa- 
riſhioners pleaded that he had met read the Articles within two Months, according to the Stature 13 
Eliz. and the Spiritual Court refuſing to allow this Plea, the Court granted a Prohibition. 


— <_— * — — 


See (Y) (J) Jurisdiction Spiritual. Where the Right of Tithes 


comes in Queſtion. 


e, DLERE the Right of Tithes comes in Queſtion in the 
S. PS Br. ' Y Temporal Court, the Temporal Court thall be ouſted of Ju⸗ 
Diſmes Sc. kłlsdiction. 2 E. 4. 15. 

I. 5. ci 
14 H 4 . 7 Br. Jurisdiction, pl. 28. cites S. C But Sty. 169. in Caſe of Har wood v. Paty, 


it was ſaid, Arg That where the Right of Tithes is in Diſpute, the Common Law ſhall take Place, 
but not where the Tithes themſelves are in Diſpute ; and cites Seld. of Tithes, cap. 14. 


£ Rep. 18. 2, In Action of Treſpaſs by one Parſon againſt another Patſon, if 
Marg. In Defendant claims it as Tithes appertaining to his Parſonage, the Court 


doc x Caſe ſhall be ouſted of Jurisdiction ; for the Debate being between ro 
the Jurisdic- Parſons, it ſhall be intended that it is for the Right of Tithes. 38 


tion was not E, 3, 5, b. 

allowed in 

the Exchequer. 1 pl. 90. cites 38 Aſſ. 20. but that the Book ſays Quod Mirum ! tho“ it 
was in Suit of the King in Aid, * So between a Parſon and Vicar. See Br. Jurisdiction, pl. 3. cites 
35 H. 6. 39. S. P. But it was argued there ſtrongly, That the Lay Court ſhould not be ouſted of Juris- 
diction by Reaſon of I- Pleading ; for the Defendant alleg d that he was Parſon at the Time of the Tre/- 
paſs, viz. Of the Taking, but docs not ſay that he was Parſon at the Time L; the Severence; and if he was 
not Parſon at the Time of the Severance, as well as at the Time of the Taking, he ſhall nor have them. 
— nota per multos, & adjornatur. * S. P. Arg. Le. 94. Citcs it as Buſhie's Cale the Par ion of 

ancras. | 

In Treſpaſs, if the Defendant juſtifies for Tithes as Parſon, and gives Colour to the Plaintiff as Par 
arcther C urch adjoining; this ſhall ouſt the Court of J urisdiction; for the Right of Tithes will come in 
Debate between Parſon and Parſon. Br. Jurisdiction, pl. 60. cites 38 H. 6. 21. Per Forteſcue ].-— 
But if the Defendant gives ether Colour than as Parſon, he gives Jurisdiction to the Lay Court; for it does 
not appear that Right of Tithes will come in Debate. Br. Jurisdiction, pl 60. But if the Plaintiff 
in his Replication intitles himſelf as Parſon to the Portion of Tithes out of the Pariſh of the Defendant, as ap- 
propriate to his Church, there, it this Matter be confeſs'd by the Defendant, the Lay Court ſhall be ouſt- 
ed of Juriſdiction ; for as ſoon as it appears that the Right of 'I'ithes will come in Debate, the Lay Court 
ſhall ceaſe, and ſhall be ouſted of Juriſdiftion ; and the ſame Law of the Spiritual Court, if it may ap- 
pear that the Right of Advowſon is in Debate, tho' it did not appear at firſt ; quod nota ; for it was 
agreed. Br. JuriidiCtion, pl. 60. cites 38 H. 6. 21. 

Where the Right of Tithes are in Queftion bercveen two Parſons, the Trial belongs to the Civil Law. 
Cro. E. 251. 33 & 34 Eliz. C B. Dullingham v. Kyfely.— Le. 58. pl. 76. Paſch. 29 Eliz. C. B The Parſon 
of Facknam's Caſe Put cubere two Parſons were of two ſeveral Pariſhes, and the one claimed certain 
Tithes within the Pariſh of the other, and ſaid, That he and all his Predeceſſors Parſons of ſuch Church, 
{cil. of D. had us'd to have the Tithes of ſuch Lands within the Pariſh of S. and that was pleaded in the 
Spiritual Court; And the Court was mov'd to grant a Prohibition; And per Suit and Chnchs J. He ſhall 
have a Prohibition; for he claims only a Portion of Tithes, and that by Preſcription, and nat merely as Parſon, or 
by Reaſon of the Parionage, but by a Collateral Canſe, viz. by Preſcription, which is a Temporal Lone and 

hing; 
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and it is not material whether it be betwixt two Parſons. Godb. 45. pl. 55. Mich. 28. 29 Eliz. in 
B. R. Anon. 


2, Tf a Man who is not a Parſon brings Treſpaſs of his Corn taken F Rep. 18. 
againſt another, who claims it as Tithes, he being Parſon; the Court \ abe. 
ſhall not be ouſted of Jurisdiction, becauſe it is not between two Par⸗ {pg ana 


| pl. 6. cies 42 
ſons ; and therefore the Olea is but a Traverle of the wWrit, that is . 1: — 
to ſay, That it is not the Corn of the Plaintiff, 38 E. 3. 8. b. Ibid. pl. 34 
d. | $ 8. C. 
— a Prior brings Treſpaſs againſt an Abbor, of his Corn carried SA{” 
away, If Detendanr ſays that the Plaintiff is Parſon, and that the Lands Fol 30g. 
of the Detendant ought to be free of Tithes by Compolition, and that 2 
the Action is brought for Tithes there, the Court ſhall not be ouſt: in a Suit tor 
ed of Jurisdiction, becauſe the Plainritt has nor ſuppoſed himfelt Par- Tithes was 
ſon, nor that the Action is brought tor Tithes. 38 E. 3. 8. denied, on 


; Suggeſtion 1 
a Compeſition ; for per Cur. The Law has been taken otherwiſe. Show. $1. Bradſhaw v. Swanſton. — - 


Prohibition is not to be granted upon Ancient Compoſitions made with Conſent of Patron and Ordinary 
before the 13 Eliz. cap. 10. becauſe they may be pleaded and tried below in the Spiritual Court; and 
tho' formerly Prohibitions had been granted upon Suggeſtions of Compoſitions, it has been held other- 
wiſe ſince, Per Holt Ch. J to which Powell J. agreed. Ld Raym. 2 Rep. 1161. Patch. 4 Ann. in 
Caſe of Startup v. Doderidge. 


5. In Treſpaſs againſt a Prior, of his Corn taken, Defendant ſaith Br. Jurifdic- 
that he is Parſon &C. and the Corn was ſevered tor Tithes from the nine tion, pl. 32. 
Parts, and fo he rook them. If Pleintiff pleads An ancient Privilege 1 . 
to be quit of Tithes, and a Compoſition made between che Plaintiff and Plaintiff 
Defendant, rendring a certain Sum to the Oetendant by the ear, plicaded che 
yet the Court ſhall ve ouſted of the Jurisdiction, becauſe the Right Order of 


of Tithes comes in Debate. 38 E. 3. 6. b. adjudged, Cifterians, 


and becauſe 


> 5. a it was be- 
tween Spiritual Perſons for Tithes, the Plaintiff took nothing by his Writ —It was ſuggeſted for a 


Prohibition, That the Pariſhioners had compounded with the Parſon for the Tithes, bur yet the due 
Tithes were ſevered and expoſed, and the Parſon took and carried ti em away, and the Pariſbi-mer met him 
and took them from him, whereupon the Parſon ſued in the Spiritual Court, and a Prohibition was award - 
ed. Noy 40. Brook's Caſe. 


6. But in Treſpaſs againſt a Parſon, if the Defendant juſtifies as 
for Tithes ſevered from the nine Parts, ano the ]Ilainttiff pleads the 
Grant ot the Defendant of the Tithes ot the Land tor one or wo Y cars, 
the Court ſhall not be ouſted of the Jurisdiction, 33E. 3.6, b. 

7, In Writ of Covenant by rhe Parſon againſt another, the JIlain- Br. Juricic- 
tiff counts that the Defendant covenanted by Compoſition to tithe all tion, pl. 33 
his Demeſne Lands, the which he hath not done; the Court thalt® © 
not be ouſted of the Jurisdiction, becaute the Action is grounded upon 
the Deed which cannot be pleaded elſewhere, and the ]Ilaintiff is not 
to recover in this Action the Tithes, but only Damages. 38 E. 3, 8. 
adjudged. 

8. In 'T reſpaſs of his Corn taken, if Defendant ſaith, That he is Parſon 
of E. and by Compoſition between his Predeceſſor and the Plaintiit, wha 
is an Abbot, (it ſeems it is intended that he was Parſon of the ]Iariſh 
where the Corn was taken) that the Demeſne Lands of each of them 
ſhould be free, and the Place where the Corn grew was his Glebe; the 
Court ſhall be ouſted of Jurisdiction, becauſe the Rtght of Tithes 

9. It an Abbot be Parſon imparſonee, and another Parſon is in Contention 
with him for Tithes, to the Value of the fourth Part of the Church, In- 
dicavit lies, tho' there are tour Perſons, viz. Two Patrons and two Par- 
ſons ; for the Abbot is Patron and Parſon, and fo in Effect they are four. 

Per Littleton and Choke; quære; tor afterwards Littleton was contra. 
Br. Prohibition, pl. 12. cites 12 E. 4. 13. 

10. The Parſon may ſue tor Modus Decimandi in the Spiritual Court, 
and cites 2 R. 3. 3. a. But if the Patiſhioner denies it, they ought to ſur- 
ceaſe ; and a Prohibition lies, and it ſhall be tried at Common Law. 
Noy 81. Stewards Cate. px : 

| 19. It 
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22 Prohibition. 
Noy 147- 11. If a Parſon ſues in the Spiritual Court for Tithes, and the otheł 


1 leads a Modus to the Vicar ; this Modus now can never come in Queſtion 
I GBS this Suit between the Parſon and him for Tithes due to the Parſon, 
Cro. E. 136. but mutt be queſtioned and determined in the Spiritual Court ro whom 
Botham &c. they belong, whether to the Parſon or to the Vicar. Per Coke Ch. . 
Cooper v. And ſays it has been diverſe Times ſo adjudg'd, and cites Buſh's Caſe in 


Lady Greſ- C. B. 2 Bulſt. 157. Mich. 11 Jac. Draiton and Corterill v. Smith. 


12. In a Suit ſor Tithes Defendant pleaded in the Spiritual Court, that 
the Tithes belonged to another, who was Rector, and not to the Plaintiff, 
which Plca being refuſed, and Oath made thereof in B. R. a Prohibition 
was granted. Vent. 248. Mich. 25 Car. 2. B. R. Anon. 


_—_— 


(Y) Right of Tithes. [Furiſdiftion.] 


A INES. 1, T yRima facie in an Action between a Spiritual Man and a Layman. 
N the Temporal Court ſhall not be ouſted of Jurisdiction tilt 
Specie, of the Right of Tithes comes in Queſtion, 2 E. 4. 15. 8 


certain Paſ- 

tures in N. where A. was Parſon. B. ſuggeſted for a Prohibition, That be was an Inhabitant in &. 
that Time cut of Mind every Inhabitant there that had Paſtures in N. had paid Tithes for them to Re 
S. and that the Vicar of F. had paid to the Parſon of N. 2 d for every Acre. And the Court held the Prohi- 
bition did lie, and that the Plaintiff ſhall declare, and the Defendant may demur to it, if he will : fox 
it is as if he had preſcribed to pay 2 d. for every Acre. Cro. E. 236. pl. 4. Trin. 31 Eliz. B. R 
Coleford v. Peace. „5 


83 2, As in Treſpaſs of Corn taken, Defendant faith that he was Parſon of 
pra = D. and that the Corn grew in certain Land within his Pariſh, and was ſe- 
ver en * nine — 2 Pian Ack 2 cn the ſaid Corn 
as a Portion, comman e Plaintiff to t em, by which he took; 
them, and the Oetendant retook #c. and demands Judgment if the 
Court will take Conuſance #c. The Court ſhallnot be ouſted of Jurts 
Dictton by this lea, becauſe the Plaintiff is a Layman, and cannat 
have Action in the Eccleſiaſtical Court, and this Title made to the 
Abbot is given but by -_ of Colour, which peradventure is not true, 
but that the Plaintiff will make other Title; and therefore for an) 
Thing which bet appears, thr Cour a * ww of the Juris 
| oes not yet 
Queſtion. 1 © 77 8 my "IN | 
3. 80 eſſee of a Parſonage gs Treſpaſs for Tithes ſever d 
from the 9 Parts; the Court ſhall not be ouſted of Jurisdiction till 
the Bight of Tithes comes in Queſtion by ſome lea pleaded. 2 E. 
4. I5, U. 
When Coſt f 4. 0 1 Parſon leaſes tis Parſons 8 Rent, and brings Ac- 
: tion here for the Rent ; this Cou not be ouſted of Jurisdiction 
Ire without Jplea pleaded of the Right of Tithes. 2 E. 4; r5. b. 


ed againſt the Plaintift in the Spiritual Court upon an Appeal there by him, he himſelf m p 
hibition as to the Cofts, and it will be granted him. a4 243 130. 1 Sy Trin. 70 Elie. ANW 1 
ſham v. Metcalf.— Cro. E. 178. pl. 7. Tranſam's Caſe. — 
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Prohibition. 
Queſtion between a Layman 4s in Treſ- 


5. Net e Right of Tithes comes in Qr 
and piriea Man, the Temporal Court ſhall be ouſted of Jurts: 233 


Diction. 2 E. 4. 15+ b. Layman, who 


eaſe of the Parſon of D who had two Parts of the Tithes, and the Plaintiff the third Part. And yet per 
2 THe * ſhall be ouſted of Juriſdiction becauſe tis of Tithes; but it uus ſaid that 51 
44 E. 3. it is adjudged that the Bank ſhall have Juriſdiction, becauſe it is between a Layman and a Par- 
fon ; for it was ſaid that by the Statute de Articuli Cleri, the Tithes by the Contract paſs into Chattles, 
and therefore the Lay Court ſhall have Jurisdiction; and ſo it ſeems clearly, that u on Contention of 
Tithes between Par/on and a Lay Servant of another Parſen, the Spiritual Court ſhall have Juriſdiction ; 
for the Servant claims to the Uſe of his Maſter, and not to his own Uſe by any Lay Contract. Br. Jus 
riſdiction, pl 82. cites 7 H. 4. 35. So in Treſpaſs by a Parſon againſt a Layman of Sheaves taken, the 
Defendant juſtified by Leaſe of Titles made to him by an«ther Parſon, and gave Colour &c. the Plaintiff ſaid 
that the Sheazes were a Portion of Tithes belonging to him; and therefore the Defendant prayed that the 
Court be ouſted of Juriſdiction, tor both claim the Tithes, and becauſe he concluded his Bar to the Ac- 
tion, and alſo he is a Layman, he cannot try for Tithes in the Spiritual Court; therefore this Court of 
Bank ſhall have thereof _ TO Quære; for the Truth was, that they were growing in the 
Pariſh of the Leſſor of the Defendant, but the Plaintiff as Parſon of another Pariſh Claim'd them as Por- 

Br. Juriſdic 


20H. 6. 17. 


6. In Treſpaſs by a Parſon againſt J. S. of Corn taken, if Deſen- Br. Juriſdic- 


dant juſtifies as Servant to another Parſon, dg for Tithes ſevered from ns, Ke 57 


the 9 Parts within his JPariſh, A. who ts Pann replies, That he ,, e 
is Parſon of a J?2ariſh adjotning, and chat he has a Portion within the the Pefen- 
other Pariſh, und therefore he took the Corn gc. The Court ſhall be 4»! #: 7:/- 
ouſted of Jurisdiction, becaule the Right of Tithes comes in Quel %%% 
tion, 31 I). 6, Il, adjudged. | | ly 
Parſon of O. 


vant to tbe 
and took as Tithes ſevered from the vine Parts, Judgment if the Court will take Conufance, & non Allo- 
catur ; for he cannot try the Right of Tithes as his Maſter may, and therefore he pleaded it in Bar. 
Br. Juriſdiction, pl. S. cites 44 E. 3. 39. S. P. Br. Juriſdict ion, pl. 89. cites 1 H. 6. 5. 

So in Treſpaſs of Corn in Shock and Hay in Stacks by the Parſon of D. and the Defendant ſaid that it grow'd 
in the Pariſh of S. of hich J. vas Parſon, and cvere ſever'd from the Nine Parts, and he as Bailiff of . took 
them; and demanded Judgment if the Court will take Cognizance, & non Allocatur, becauſe it is be- 
tween Parſon and Bailiff of the other Parſon, which Bailitt cannot try the Right of Tithes in Court 
Chriſtian Br. ſuriſdiction, pl. 19. cites 50 E. 3. 20. | 

So in Treſpaſs of Grain taken be/eveen Vicar and Servant of Parſon <vbo claimed as Tithes ef his Maſter, 
and the Plaintiff claimed as his Tithes as Vicar, abſque hoc, that they cvere the Tithes of the Parſon. And 
per Moyle, Needham and Younge, Becauſe it is between Vicar and Servant of Parſon, the Court ſh ll 
have juriſdiction, for the Plaintiff cannot have Action againſt the Servant in the Spiritual Court; 
Contra if it was between Vicar and Parſon, or between Parſon and Parſon ; for in this Caſe as here, the 
Servant may have Prohibition againſt the Spiritual Court. Br Juriſdiction, pl. 75- cites 6 E. 4 3.— 
But Action lies in Spiritual Court between Parſon and Farmer of another Parſon ; for he claims the Ane to 
himſelf during his Term, and ſhall have Action in the Spiritual Court, and Action of Tithes lies there 
againſt him; Contra of a Servant who does not claim Intereſt in the Tithes ; and therefore as here, in the 
fit Caſe this Lay Court ſhall have Juriſdiction. Br. ibid. Per Moy le. 


7, In an Action, tho' boch Parties are Laymen, yet if it be come 
ſo tar by Monitrance of the Parties, that the Iſſue ſhall be upon Righr of 


Tithes ; the Temporal Court ſhail be ouſted of Jurisdinaton, 2 E. 


4. 15. b. By all the Serjeants. | | 
8. Treſpaſs by the Parſon of E. of Corn carried away in E. the Defendant 


ſaid that he is Parſon of W. and he carried them away as His Tithes, and 


the Plaintiff claims them as His Tithes &c. Judgment it the Court will 
take Cognizance. And per Cur. The Defendant ought to ſay that the Place 
where &c. is in his Pariſh, or if it be within the Pariſh of the Plaintiff, to 
claim it as à Portion; and therefore the Defendant preſcribed in the Place 
Oc. for Tithes there; and well; and becauſe the Right of Tithes were 
to be tried, the Court ouſted him of Juriſdiction, notwithſtanding that 
the Plaintiff ſaid that the Defendant had leaſed his Parſonage for Tears, 
which yet continues, Br. Juriſdiction, pl. 28. cites 14 H. 4. 17. 


9. Treſpaſs between Parſon and Parſon ; if the Right ot Tithes be in But if they 


Debate between Parſon and Parſon, this goes to the Juriſdiction of the kn 
. 4 her Tre 


Place uhete 
they grow 
15 in the one 


' 3 
By. * — 44 


Lay Court, and thail be tried in Court Spiritual. Er. Juriſdiction, pl. 


85. cites 5 H. 5. 10. 


Pariſi or the ciſer, this ſhall be tried in Banco. 


1 


24 Prohibition. 


10. If the Lord of a Manor claims the Tithes of ſuch Lands in D. to 
find a Chaplain in D. and the Pariſhioners alſo claim it for the ſame Pur- 
poſe, it is ſaid for Law that the Lay Court thall have Juriſdiction be. 
tween them, and not the Spiritual Court. Br. Juriſdiction, pl. 95. cires 
25 H. 8. 

11. A Parſon may ſue Pro Modo Decimandi in the Court Chriſtian ; as 
if the Parithioner will not make his Tithe into Cocks where he ought by the 
C1ffom ; but then the Suit ought to be ſpecial tor nor ſetting it out in 
Cocks, and not generally for not ſetting it out. Per Cur. Lat. 125 
in Layton's Caſe. 

12, Libel in the Spiritual Court againſt W. for Tithes; W. /ugz2/75 
for a Prohibition, That the Dean and Chapter of Carliſle are ſeiſed of the 
Manor of w hich the Place where is Parcel, and that he is Copyholder thereof 
in Fee, and that all the Tenants of the Manor have been diſcharged of the 
fourth Part of the Tithes tor all their Lands (in whatſoever Place they lie) 
paying to the Lord ſo much for Ouit-rent. And upon this Suggeſtion the 
other demurr'd. And per Cur. No Prohibition ſhall go; for it cannot 
be that other Lands held of others may be diſcharged by Payment to the 
Lord ; and it does not appear that the Payment ro the Lord here was in 
other Manner than for Rents ; but it it was, it does nor appear that he 
hath any Title to receive them, and ſo 8 via no Prohibition. 
Sid. 258. Trin. 1) Car. 2. B. R. Wilkinſon v. Richardſon. 

13. A Prohibition was pray'd, upon a Suggeſtion that all Letters Patents 
and Grants of the King are triable &c. at Common Law, and not in the 
Spiritual Court, and that the now Detendant libell'd there for Tithes, 
upon 2 Title to the Reftory by a Grant of the King, whereas the Plain- 
riff had a precedent Title to the ſame Rectory by the King's Grant. 
The Prohibition was granted by three Juſtices, but Levins contra, Be- 
cauſe the Suit was founded on the Tort only, (viz.) In Withdrawing 
the Tithes; and it the Title ſhould come in Queſtion, it falls in only 
as an Incident; and in Suits at Common Law tor Tithes, the Declara- 
tion is general as Proprietor, without thewing Title in the Declaration; 

= And in ſuch Caſes the Spiritual Court ſhall try the Temporal Matter, fo 

as they proceed according to the Temporal Law therein; and he cited 

many Caſes to that Purpoſe, but a Prohibition was granted. 3 Lev. 72. 
Mich. 34 Car. 2. C. B. Bonſey v. Lee. 

14. One may libel in the Spiritual Court for 7:the of Rakings of Corn, 
if it never was gather'd into Sheaves, but ſecus after Corn has been gather- 
ed into Sheaves, and there was no Fraud in the Gathering; and Prohibi- 

tion would lie. Per Holt. 12 Mod, 235. Mich. 10W. 3. The King v. Moor. 


— 


(Z) What Perſons ſhall have the Prohibition. Right of 
Tithes. Spiritual Perſons. 


S. P. Br. Ju- 1. IF the Queſtion be in Court Chriſtian whether the Tithes be- 
riſdiction, long to the Parſon or the Vicar, no Prohibition ſhail be granted, 
5 6. 39. becauſe it is between Spiritual Perſons, P. 5 Ja. B. between 
2—In Suit Nolles and Holyman telolved, and Conſultation granted accordingly. 
between Par- ID. 10 JA, B. between Mamparſons and Mern, per Cuxiam, this being 


fo and Vicar between a Parſon and a Chanterer. 


Court Chri- 


ſtian for Titles, Prohibition has always been denied, unleſs there be other Matter which is determinable 
at Common Liw. 2 Roll. K. 55. Mich. 16 Jac. B. R. Anon. 


2. Ik a Man be ſued in the Eccleſiaſtical Court by the Parſon for 
Tithes, and the Detendant ſaith that the Vicar has uſed Time where- 


of 


1 


. SD a YT Wy 


A» * e S : 


w —_— ww 


of Memory ec. to have thoſe Tithes, and is endowed of them, and 


9 
** 
— 
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Prohibition 25 


— TOI 


that che Vicar had leaſed them to him, [tf] this lea is refuled in the 


; Eccleſiaſtical Court, yet no Prohibition ſhall be granted, becauſe it 
is between Eccleſiaſtical JÞerlons, Tr. 11 Ja. B. B. Der Curiam. 


3. Ik the Parſon ſues in the Eccleſiaſtical Court for Tithes, and he Vicar 


a Delendant pleads a Modus to be paid to the Vicar in Otſcharge of thoſe of A. libeil'd 


Tithes, and that this Modus anciently was due to the Parſon, and of Wille | 


within Time ot Memory upon the Endowment of the Vicarage thts Faggor: ; 


» 


- Modus was aſſigned to the Vicar, a Prohibition ſhall be granted; be Vefen- 


"ys, e e YT ed. At * 


e * 5 ar =, 0 


beeauſe upon the Matter this lea amounts but to this, That ©" —_—- 
Tithes in Kind are diſcharged by the Parſon, and made Lay Lec. }pvicn .Þ 
D. 7 Car. B. R. between .. and Sit R:chard Buller, per Curiam Medus tor 
jIrohtbition granted. Contra H. 11 Ja. B. R. between %%% and ing 2 4. 


Drayton, per Curiam. per Ann. to 


the Rector 
of A. for all Tithes of Willows. It was held that a. Hadus to the Rector is a good Diſcharoe againſt the 
[icar. Mod. 216. Trin. 28 Car. 2. C. B. Anon. | 8 


4+ Jf a Man ſues for Tithes as Rector againſt another, and ano- 
ther comes in Pro Intereſſe ſuo, claiming the Clthes by the Letters Pa- 
rents of the King, and after ſues tor a Prohibition, becauſe the Spiri⸗ 
tual Court ſhall not try the Letters Patents, yet he ſhall not have a 
Drohibition, becaule both are Spiritual Derlons. NI. 14 Ja. be- 
tween Adams and Sir Thomas Vava/or Rest ars of Skiilingthorpeagain(t 
Huaber/tone, Prohibition denied. ; 

5, It a Vicar ſues againſt the Parſon Appropriate, who is a Lay man , Goldsb. 149, 
in the Eccleſiaſtical Court, tor Tiches ot Saitron, ſuppoſing them to pl 5 H 2 
be Minutæ Decimz, whereof he is endowed, aud tye Parſon there * Nane of 
ſays that he has uled Time whereof Memory #c. to have Tithes of Vennctield 
* Hay and Corn of this Land, till now within 40 ears, uten tt TATA 
was ſown with Saffron; yet no JProhiittion thaii ve granted ta tro bn 
this Cuitom, and whether Satiron be Small Tithes, Hit it ſhall be cen . Fee Ay 2 
in the Eccleſiaſtical Court, inaumuch as it 15 between the Bare ut ente the 
and Vicar ; tor they can beit zudge of this, and of the Tonwytirion, Suir to be 
D. 38 El. B. R. between £eaang peld and Freke adzUDgeD, and Com 1 oy 
(ultation granted. 3 

obo libell i 

for Tithe Saffron againſt the Vicar, who pleaded that Time out of Mind he and his Prodeceſins 124 
Tithe of all Saffron growing within the Pariſh & And per Fanfield, Tho' here the Leſſee be made 
Party to the Suit, yet the Right of the Tithe is in Queſtion between two Spiritual Men, and ſo the 
"Temporal Court has no Juri diction; and ſaid that this very Point was adjudo'd 30 Eliz. between 
Funt and Buſh in this Court, that the Party ſhould have Conſultation. Popham faid, The one of 
the Parties is a Man Temporal, and ſo was it not in your Cale.--——5S.C. Mo 90% pl. 1277. by Name 
of Bedingfield v. Feake, mentions the Suit to have been by the Vicar againtt the Parſon, and that n. 
Conſultation was granted, according to Rolle —-Cro. E. 467. (bis) pl. 25. Paſch. 38 Eliz. B K. S. C 
accordingly. — — 3 Nelſ. Abr. 3175 pl 2. cites Goldsb. 1490 that a DProhlbition Was granted, becauſe 
the Plea was refuſed in the Spiritual Court. But the Books are as here. 


6, Ik the Vicar ſues a Pariſhioner for a Modus, and Defendant pleads A. libell'd 


chat it belongs to the Parſon, yet no Prohibition ſhall be granted, becauſe 434i"? 5. 


the Right of Tithes comes in Queſtion, Mich. 23. 29 El. between 7.” Hey. 
the Vicar of * Pankridge and Buſhey ADJUDgeD, and a Conſultation They //- 
granted accordingly, geſted tor a 


Prohibition, 
That Time out of Mind &c they had paid to the Vicar of the ſaid Pariſh a Modus of 4 d. for the 
Tithe of Hay of every Acre. It was moved, That upon that Surmiſe a Prohibition ought not to be 
granted, for that a Modus Decimandi ſhall never come in Queſtion ; but the Party ought to have plcad- 
ed the ſame Matter in the Spiritual Court, ſcil That the fame doth appertain-ro the Vicar, and nut to 
the Parſon ; and then if the Vicar ſucth for the Tithe of the Hay, the Modus Decimardi will come in 
Queſtion, and altho' that he harh averr'd in his Surmiſe that the Tithe-Hay belongeth to the Vicar, 
yer that is not material; and afterwards a Conſultation was awarded. 3 Le 203 pl. 257. Paich. 35 


Eliz. in C. B. Botham v. Lady Greſham. * S. C. Godb. 50. pl. 63. an! Ibid. 63. pl. 76. 


; To XL 3 | EA . cap. 5. Sc. 4 Enacts that en the Parſon cf any Church * Thi. is an 

Diſturb'd, to demand Tithes in the next Pariſh Ly a Writ of * Judica- CEE DP 

t the Patron or the Parſon ſo Diſturbd, ſhall hade a Writ + to demand the © 
11 


44.1 3% ® 


— — a. — —_— * S tt „44 „ & 


Prohibition. 
Common Ado ſon of the Tithes being in Demand ; Aud when it is Deraigued, ther 
ane of * ſhall the Plea paſs in the Court Chriſtian, as far forth as it 15 Deraigacd ir 
— br A the King's Court. 
of appcareth | bots | 
in Glanvile and other Antient Authors. 2 Inſt. 362. It is a Prohibition, and ſhall be directed as 
well unto the Judge ot the Court as unto the Party, that they do not proceed in the Plea &c. and then 
the Patron of that Parſon who is ſo prohibited by the Indicavit, may have and ſue a Writ of Right of 
Ad vowſon and Diſmes. F. N. B. 30. (E) ; - 

+ By the Common Lax, it the Incumbent of one Patron demanded Tithes againft the Incumbent of 
another Patron, the Writ of Indicavit did lie, for that the Right ot the Patronage ſhould come in 
Queltion ; tor by the Preſentation of the Patron his Incumbent is to have the Tithes, which are the 
Profits of the Church; and in a Writ of Right of Advow ſon the Patron ſhall allege the Eſplees in his 
Incumbent, in Taking of the Great and Small Tithes ; and therefore if the Right of the 'Tithes come 
in Queſtion that concerned the Kight of Advowſon, the Writ of Indicavit did lie; and this appeareth 
by the Writ itſelf. 2 Inſt. 364 3 Ho WIE TE: 

But for Sul traction of Tithes againſt an Inhabitant within the Pariſh of the Rector, claiming from one 
Patron, where the Right of Adver:;/on of the Tithes never came in Queſtion, the Court Chriſtian hath Juriſ- 
diction. 2 Init. 364. ; : TD, ; 

The Miſchief before this Statute cv, That ſeeipg the Right of Tithes could not be tried between the 
two Perſons after the Indicavi: granted, the Perſen prohibited <vas Without Remedy for Trial of the Right of 
Jithes ; and therefore this Act deth give the Patron, whoſe Clerk is prohibited, a Writ of Right De Adro- 
catione Decimarum, the Form of v. hich Writ appeareth in the Regiſter ; and if the Right be ted fer the 
Demandant, the Cauſe ſhall be remanded into the Court Chriſtian. 2 Inſt. 364. 

But what if the Patron hath but an Eſtate in Tail, or an Eſtate for Life &c. fo as he cannot have this 
W rit of Right of Advowſon, what Remedy ſhall be had for Trial of the Right of Tithes in this Caſe ? 1: 
ſeemeth that by Conſtruction of thig Statute, the Defendant in the Indicavit appearing upon the Attach. 
ment, ſhall plead to the Right of the Tithes in the King's Court, or other wife he ſhall be without Re- 
medy. And this ſtandeth well with the Words of the Writ of Indicavit, viz. Vobis prohibemus, nc 
Placitum illud teneatis donec diſcuſſum fuerit in Curia noſtra, ad quem illorum pertineat cjuſdem Ec 
ele ſiæ advocatio &c. 2 Inſt. 364. |; 

By this Branch it appeareth, "That the Value of the Tithes at the making of this Act asg not mater; 
for of whatſoever Value they were of, the Right of Tithes could not be determined in Court Chriſtian, 
but by the Statute of Articuli Cleri, cap 2. the Tithes muſt amount to @ fourth Part of the Value of tl 
Church in that Caſe, or otherwiſe the Writ of Indicavit doth not lie; but the King may have a Writ ©: 
a lefſer Part, for he is not lound by that At, 2 Inſt, 364. F N. B. 30. (E) 

Alto by this At a Writ of Indicatit «was maintainable Ante litem conteftatam, that is, when the Party 
hath libelled in Court Chriſtian, and the adverſe Party hath anſwered thereunto; bur His is remedied 5 
the Statute De conjunftim Fecffatis 2 Inſt. 36 5.— F. N. B. 30. (G) That Indicavit lies not betur: ©. 
Libel exhibired, and he ouglit to ſne w the Copy thereof betore the Indicavir be granted; and Indicavi: 
lies not after Judgment in the LO —Indicavit lies oni before Sentence givez: in the Spiri— 
tual Court. Br. Prohibition, pl. 21. cites the Regiſter, fol 47. S8. P. 2 Inſt. 365. For it is but a 
Superſedeas donec &c. Ne placitum illud teneatis, donec diſcuſſum fucrit &c. And this Act faith, Pro- 
cedat poſtmodum placitum in Curia Chriſtianitatis, which could not be after Sentence. | 

And albeit this Statute doth give the Writ of Right of Advowſons of Tithes, vet a V vit may be 
brought De Decimis & Oblationilus ; for Oblations be in Conſimili caſu. 2 Inſt, 365. 

This Writ of Indicavir is againſt the Canonical Sanction, and yet hath been ever obeyed ; for all Fo- 
reign . * or Canons againſt the Law or Cuſtom of the Realm, are of no Force, and bind not 
here. 2 Inſt. 365. 

The I} rit of deen Pall net mention that the Tithes &c. in Suit amount to the fourth Part of the Church, 
Brit it ſhall be pleaded by the other Party to have a Conſultation. 2 Inſt. 365. 

If an Abbot be Parſon Imparfonee of the Church of D. and another Abbot is Parſon Imparſonee in 
the Church of E ſo as there be (in Reſpect of the Impropriations) but two Parſons, yet becauſe each 
Party is both Patren and Incumbent, an Indicavit lieth between them. 2 Inf. 365, 


8. If rwwo Incumlents are in Suit for Tithes, which exceed the fourth Part 
of the Church, there, il one and the ſame Man be Patron of both Charches, 
the one Incumbent nor the other ſhall not have Prohibition nor Indicavit; 
For which ſoever ot the Incumbents ſhall have the 'T Ithes, it is no Preju- 
dice to the Patron; Contra if two ſeveral Men were Patrons. Er. Pro- 
hibition, pl. 16. cites 2 H. 7. 12. Per Keble for Law. | 

9. A. Proprietor of the Parſonage of S. in Suffolk, libell'd againſt C. 
for Tithes of certain Land in the Parith of S. Afterwards B. the Par- 
ſon of H. in Suflolk, came in Pro intereſſe ſuo, and alleg d a Cuſtom with in 
the Pariſh of S. that the Parſon of H. ſhould have 13 Cheeſe for the Tithes a- 
thoſe Lands in S. and that in Recompence thereof the Parſon of S. had 1. 
Cheeſe fer the Tithes of ſuch Lands in H. and ſurmis'd for a Prohibition, 
That he had pleaded this in the Spiritual Court, and it would not be re- 


ceived. It was objected that a Prohibition lies not here, it being tor one 
that is not ſued, and ir is not Reaſon he ſhould ſtay the Suit of a Stranger, 
It was anſwered, That the Right of Tithes is not in Queſtion, bur 
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Modus Decimandi, and fo is triable here, and that the Parithioner 
might well plead this, and that what the Pariſhioner might plead, he 
that comes in Pro Intereſſe may plead. Gawdy held that the Pariſhioner 
might well plead it, but that when the Parſon of another Pariſh will 
plead it, the Right ot Tithes will thereby come in Queſtion between the 
two Parſons ; and cited 20 H. 6. 18. and 31 H. 6. And afterwards the 
Court was of Opinion to grant a Conſultation. Sed adjornatur, Cro, E. 
251. Mich 33 & 34 Eliz. C. B. Dullingham v. K yteley. 5 
19. Libel tor Tithes of Underwood in Thackfly Park; the Deten- * The car 

dant ſuggeſted a Modus ro pay 108. yearly to the Vicar for all Jithes * 
of Underwood there, yet a Conſultation was granted, becauſe it appear- CEMBr] 8 

: . - > od 7 Conſultation 
ed that the Suit, as to the Right of Tithes, was between the Parſon and ſhould be 
the Vicar, which is triable in the Spiritual Court, 3 Nelſ. a. 315. pl. 9. gramed tor 
cites Moor 909). * Sherbourne v. Clerke, in the Caſe of Fryer v. Beftney, he Keaſon 
S. P. Moor 50. Dubitatur. Becauſe a Modus was ſuggeſted, Which is 288 4 
nor triable in that Court, 3 
g Ry , | 6 | 1 poſe Coke 
the Queen's Solicitor cited two Judgments, viz, One of Mich. 28 & 29 Eli: Bulh v. Wunt 
Parſon of Pancrafs, and the other Mich. zo & 31 Eliz. Dame Greſham's Caſe. Et adjornatur. Mo. 
907. pl. 1267. Mich. 35 & 36 Eliz. B R. Sherburne v. Clarke — — The like Caſe was in Queſtion 
for Tithe Hay, where the Surmiſe was of a Modus Decirtiandi of 6s. $ d. to the Vicar, the Suit being 
by the Parſon who was Patron of the Vicarage And it was doubted if a Conſultation ſhould be cyan. 
ed, becauſe the Ground of the Prohibition 15 a Modus Decithardi, which the Spiritual Court will not 
allow. Quere. Mo. 907. pl. 1268. Paſch. 36 Eliz. Fryer v. Beſtney. 


11. Vicar libels for Small Tithes, upon his Compoſition between him 
and the Parſon upon the Appropriation, againſt B. Defendant in Courc 
Chriſtian pleads Preſcription tor the Parſon againſt the Compolition ; and 
becauſe the Court Chriſtian allowed the Preſcription againſt the Compo- 
ſition, the Vicar had Prohibition in B. R. to bar his own Suit in Het leſfaſti- 
cal Court ; and upon ſeveral Arguments the Prohibition ſtood. Mo. 580, 
pl. ro81. Pringe v. Child. | | 


— 1 


(A. a) What Perſons ſhall have the Prohibition. 


1. IF the Churchwardens of A. likcl againſt the Pariſhioners of B. for Sce (H) pl. 

the Reparation of A. the Parith Church, and the Detendants al- ;:; 3: and the 

lege that in the ſame Pariſh there is a Pariſh Church and Chapel of Je! 

Eaſe, and preſcribe that they have uſed Time whereot Memory ac. to Court eme 
repair the Chapel, and in Conſideration thereof that they have been dif- to incline 

charg'd of the Reparation of the Church, yet no IDrohibition hail be m_ no Pro- 
granted; becauſe both thoſe Thiags belong tothe Eccieſiafficai Court. 9% b. 

— — Ja. B. R. between the Cynrehwardens of Aſhton and Brum- gms, bu 
* ald they 


| would ad- 
viſe. Roll Rep. 126. S. C. If the Chapel of Eaſe has been built within Time of Memory, they 
ought to have Proof of ſome Agreement, by Virtue of which they are diſcharg'd of Reparations of the 
Mother Church. Mar. 91. pl. 151. Hill. 16 Car. B. R. Anon. | 


* 


2, If the Vicar ſues the Parſon Impropriate for Damages for cutting A Conſulta- 


the Trees growing in the Church-yard, a Prohibition ſhall be grant- don was 

ed, becaule if the Trees belong to him he map have Treſpaſs ar 3 thn Ay vgs 
mon Law. M. 13 Ja, B. R. Bellamy Caſe reſolved, and Prohibt- fid tar the 
Hon granted. | | Tree: in the 


| Church- 
yard belong to the Vicar, and not to the Parſon ; and that therefore it was maintainable in the Spiritual 


Court; bur the Suit here being for Damages, the Court agreed that no Conſultation ſhoitld be grant— 
ed. Roll. Rep. 255. pl. 23. Mich. 13 Jac. B. R. Bellamie and E 


3. If there bc a Parſonage Appropriate, which comes to the Crown by 
the Dittolution of Monaſteries, and after this is granted over ro a com- 
mon Perſon, and there is alſo a V icarage endowed in the ſame Pariſh, gin 

[21 
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by Command of the Viſitor of the Archbiſhop in his Vilitation the 
Churchwardens make a Terrar of the Tithes and Glebe in the 
Pariſh [ſhewing] which belong to the Parſon, and which to the Vicar, 
and deliver it into the Spiritual Court; and thereupon the V icar li- 
bels in the Spiritual Court againit rhe Parſon, to have it confirmed ant 
ſentenced for him, and the Parſon prays a Prohibition, and ſhews in 
his Suggeſtion, and agrees that all which is in the Terrar belong to 
the Vicar, except ſome particular Tithes, to wit, Tiches of Carrots, 
Coal, and ſuch like, growing and being in Lands out of Gardens, 
and tor Burials in the Chancel , and for them prays a Prohibition; a 
Pre lies, becauſe tho it be between arſon and Vicar, and 
o the Right of Tithes will come in Queſtion between them, yet (be⸗ 
cauſe it is not between the Vicar or Parſon, and a J-artſhtoner, in 
which Caſe no Prohibition would lie, becauſe againſt him the proper 
Suit is in the Spiritual Court) the JIrohtvition lies, becaule the Ht- 
car may have his Action at the Common Law againit the Parſon, if he 
takes the Tithes being ſer out by the Pariſhioner. Ur, 11 Car. B. 
between Sir George Winter, and Pierce Vicar of St. Peter and 
James in Briſtol, per Curiam. Mich. 11 Car, this was movd 
again, and the Court took Diverſity between Parſon Appropriate and 
ARALN Parſon Preſentable, and they ſeemed to incline, chat the Parſon Ap- 
* Fol. 312. propriate has this as a Lay Fee by the * Statute, ant therefore ought to 
CY be tried between the Vicar and him at the Common Law, tho" J 
urg'd that the Jurisdiction of the Ordinary is ſaved by 3: H. 3. and 
that it was not the Intent of the Parliament to alter the Courſe of 
Suits for them; but the Pourt were not relolv d of this Opinion, 
but granted the Prohibition with Purpoſe to have Oemurrer there- 
upon, and to be argued, as they ſaid. Contra M. 15 Car. between 
Warner and Haſler, per Curtam Irohtbition denied, where the Suit 
was between the {Parſon Appropriate and the Vicar. | 
If B. R. has 4, Tf a Man libels in the Spiritual Court tor a Matter which does 
558 not appertain to the Jutisdiction of the Spiritual Court, but to the 
Means, ha Common Law, as for Matter of Franktenement, pt he himſelt àgainſt 
the Spiritual his Own Sutt may pray a Prohibition, and ſhall have it. Mich. 15 
Court med- Ta, B. R. between Kifte and Bridgman refolved, and Prohibition 
3 


emporal 
Things, tho the Plaintift himſelf in the Spiritual Court informs B. R. of it, a Prohibition will be grant- 
ed. Cro. J. 351. Mich. 12 Jac. B. R. Worts and Cliſton.— See Golds. 149. pl. 25. Hill. 43 Eliz. 
Bene field v Feek. In ſome Caſes the Plaintift himſelf who libels may have a Prohibition. Le. 130. 
cites the Caſe of Wignal v. Brook. 


5. Tf a Vicar ſues a Pariſhioner for Tithes in the Spiritual Court, 
and the Parſon Appropriate appears there Pro intereſſe tuo, and prays a 
Prohibition, it ſhall be granted. Hill. 14 Car. B. R. Reverrs's 
Caſe, Prohibition granted. : | 

6. Ik the Parſon of D. ſues a Pariſhioner of the Jaartſh of S. for Small 
Tithes, as a Portion appertaining to his Rectory ot D. and thereupon 
comes the Parſon of S. Pro intereſſe ſuo, and claims it as Parſon of S. as 

_ appertaining to his Rectory, it being within his Pariſh ; in this Caſe 
no Prohibition lies for the Parſon of ©. to prohibir his own Suit, 
becauſe it is between Spiritual JIerſons, and the Jlaintiff can noc 
have any Remedy at the Common Law tor thoſe Tithes, they being 
Small Tithes, which are not within 2 E. 6. Mich. 14 Car. B. N. 
between dcr Plaintiff, and /n and Playter Ocfendants, Prohibition 
demed ker Curiam, the Parish being North Lin in Nortolk. 

Kelw. 110 7. Ik the Bounds of a Vill within a Pariſh, come in Queſtion in 


d. pl. 33. the Spiritual Court, in a Suit between the Parſon Impropriate and che 
Calus mcertt Vicar of the ſame Pariſh, as if the Vicar claims all Tithes within the 
Contra. By Dlll of D. within the Pariſh, and the Parſon all Tithes within the 
the Opinion Reſidue of the Pariſh, and the Queſtion is between them, whether cer- 

| | fat 
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* ain Land whereof the Dicar clatms Tithes, be within the vill of D. of Gr. 
i pet inalinuch as this is between Spiritual Perſons, that is to an, ho 


held that the 


: between the Parſon and Dicar, cho' the Parſon be a Layman, and Court gay 
f 9 Appropriate a Lay Fee, yet this ſhall be tried in the Spiri ceaſe, this 
tual Court, and no Prohibition ſhall be granted. H. 15 Car, B. K. fue is 


between {es 27d Wright, per Curtain Prohibition vented, N 7 


a Thing 


. Real, viz. Whether the Place be within the one Pariſh or the other. — See (D) pl. 6. Butler v. Vate- 


FP 


4 
* 
75 
7 
* 
* 


wum in the Notes there. — See (L) pl. 1. Petler v. Yaleman in the Notes there. 


8. If Leſſee for Nears is ſued in the Spiritual Court for Tithes, he in Re- S by Name 
ver/ion may have a Prohibition. Moor 915. pl. 1298. ſays it was fo of Love v. 

/ e Nie Pio - Pigot. Cro. 
ruled Paſch. 29 Eliz. B. R. Sir Robert Lane v. Pigot. E 5 5. pi. 3 
where it is 
ſaid that there are diverſe Precedents to this Purpole, 


(B. a) Prohibition. | In a. Caſes. | 


1+ Ia Pan recovers in Quare Impedit in B. againſt an Incumbent, i Man e. 
1 upon which the Incumbent brings Writ of Error in B. N. where bn 


5 a Pretentarti 
the Judgment is atlirm'd, and VV ric to the Biſhop granted for the Be- be Tinat 
coveror, and by F Orte thereot his Clerk 18 Annutren and Inititured by Imredir, and 
the Biſhop, and after the Merropolican grants an Inhibition tothe Arch. bath his 


deacon not to induct him; a Prohibition may be granted, becaule it . 


T 2 by 11 ed and 
appears apparently that it is tor Oclay. Tr. 15 Ja. B. R. between junicured, 
Murrey and Sir Harry Wallop, tor the Church of Langhorn in Cornwall, another 


# 
Ferton who 


a Prohibition granted, A 


Advowſon by Proviſion from the Pope, facth in the Spiritual Court to avoid and remove the other 
Clerk, the Patron who hath recovered his Preſentmeut Ec. ſhall have a Prohibition unto the Judge for 
to ſurceaſe &c. F. N. B 422. (C) 


2. 13 E. 1. Stat. 4. F. I. 2. 3. 4. For Penance Cerporal or Pecuniary iu- Note a Di- 
joined for deadly Sin, as Formcation, Adultery, ur the like z alſo for not verſiiy be- 
Fencing the Church-yard, or not Repairiug the Church, or ſufficiently Adorn- ce Spi- 


iti ö . ; . ritual M 
ing it, a Prohibition lieth net; Nor fer Oilations, Tithes, Mortuaries, Pei- of * wm 


ions, * Laying violent Hands upon a Clerk, Defamation, (when Money is Church con- 


not demanded) Nor for Breaking an Oath, | 2 to 
he Service 
of God, and Goods dedicated to Divine Service, or meerly Ecclefiaftical; for Laviog of violent Hinds 
upon the Perſon of any Infra Sacros Ordines, the Eccleſtiftical Court hath Conuſunce; but for the Vio- 
lent taking away, Conſuming of Ornaments of the Church, or Goods dedicated ro Divine Service, that 
Court bark no er for that 1s not given to them; as for Taking away of the Bible, the Book of 
Divine Service, the Chalice, and the like, or for the Taking away of an Image out of the Church; but 
Remedy muſt be taken for theſe at the Common Law. 2 Inlt. 492. Hut if a Clergyiman be arro/t- 
ed by Proceſs of Law, he cannot tor this ſue in the Eccleſiaſtical Court. 2 Init. 392. — ee Prerogative 
N.e)pl.9 
a * A Parſon or other Prieſt may ſue in the Spiritual Court for Laying violent Finds upon him &. in 
order to have him Excommunicated, but not to have Amends &c. F. N B. 51 (K — And if the De- 
fendant in Cafe of Defamation be put to Corporal Puniſhment, or for Laying violent Hands upon Clerks 
&c. if the Party will redeem his Penance, and agree to pay the Party damnificd a certain Sum of Mone 
for his Damages, the Party damnified may have Suit for this in the Court Chriſtian; and if the other 
Party purchates a Prohibition, he ſhall have a Conſultation, F. N. B. 53 (A) And if one is con 
demned in the Spiritual Court for Defamation, and he appeals, and the Sentence is cor:frmed, and is co 
demned in 22 s. Coſts, and the Cauſe remitted whereupon he ſues a Prohibition, the other Party ſhall have 
a Conſultation. F. N. B. 52. (D)——S P. And fame Cafes cited & Rep. 29. b. pl 1. Tin. 25 Eli: 
B R. in Caſe of Palmer v. Thorpe; and ſays that upon theſe Diverſities you will better underſtand 
the better Opinion in 12 Hf. 7. 2. and the Senſe of the Reyiſter, fol 54 where all the Juſtices refuſed ro 
grant Conſaltation in a Caſe of Defamation, viz. Either becauſe the Matter of the D:famation was not 
merely and ſolely Spiritual, or becauſe the Plaintiff ſucd for Damages or Amends for ſuch Defmatior:. 
—— And if the Clerk fue in Court Chriſtian for Damages for the Batterv, he i, in Cate of Pro. 
_— for in that Caſe the Eccleſiaſtical Judge ought to proceed Ex Off io only ro corre ft the 21. 
2 Inſt. 492. | 
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30 Prohibition. 


3 


P rohibition; 3. 9 Ed. 2. cap. 3. If any lay violent Hands npoa a (ler, the Amenis 
A F. for the Peace broken ſhall be before the Ring, and f or the Excommunicated be- 
againſt L. fore a Prelate ; and if Corporal Penance be iufciued, and the Offender wil} 
before the redcem it with Money to give to the Prelate or to the Party grieved, it ſhall be 
H r : required before the Prelate, and the King's 1 rehiliticon ah ot. 

} 1 | ; 
he ſaid L. beat him, or at leaſtwiſe aſſaulted him with a Bill, and would have ſtruck him, being a 


Clerk, and called him Gooſe and Woodcock, with many ſuch Words; whereas ſuch Pleas of Aſſault 
and Battery appertain to the Court Temporal. And now Conſultation was prayed; for being done to a 
Clerk, the Court Spiritual might examine it. Bur all the Court held, That a Proliibition well lies; 
for although for Violenta manuum injectione in Clericum, the Suit ought to be in the Spiritual Court, 
as appears by Articuli Cleri, cap. I. yet for an Hault only, it 18 clear that the Suit ought to be at te 
Common Law, and for theſe Words they be nor actionable ; therefore it is not Reaſon he ſhould be 
vexcd for them; and it was ordered that the Prohibition ſhould ſtand. Cro. E. 753: pl. 14. Paſch. 42 
Eli: Love v. Prin. — Mo. 6-;. S. C. by the Name of Lovegrove's Caſe as to the Words, but nothing 
ſaid as to Aſſault. 


Attachment upon a Prohibition, becauſe the Deſendant ſued in 
Court Chrittian tor Detinue of Goods, the other ſhew'd that he ſued for 
Detinue of Goods deviſed by Teffament, where the Plaintiff claimed them) 
Gift: And yet per Judicium, the Plaintiff took nothing by his Wrir ; 
tor if it be ander the Name of a Legacy, it belongs to the Spiritual Law 

whether he ſue Right or Wrong; and notwithitanding the other thew'd 

Gilt, it belongs to them to try the Circumſtances, if the Deviſe be good or uct. 
Br. Attachment ſur Prohibition, pl. 4. cites 46 E. 3. 32. 
S. P. Ard he 5. Where a Man ſues in the Spiritual Court for Spiritual Cauſes, and 
_ _ ._ the Defendant purchaſes a Prohibition directed unto the Judges there, and 
tmchment delivers the ſame, and for ſo doing the Fudges excommunicate him for the 
thereupon, if Offence which he did to the Church, in bringing a Prohibition to them 
they proceed upon a Spiritual Cauſe, the Party excommunicate thall have a New Þ7y- 
againſt him /%%/%ition upon that Matter, commanding them to reyoke the ſamne; for 


. k 3 2 6 . . 5 \ 
Cure“ a Man ſhall not be puniſhed for ſuing forth Writs in the King's Courts, 


Court. 5 g 2 5 

F. N. B. 1. whether he is Right or Wrong. F. N. B. 42. (C) 

(H) 

Where a 6. Always hen an Act of Parliament commands or prohibits any Court, 


iy Da be ir Temporal or Spiritual, 2 do any Thing Temporal or Spiritual, 
. O, the Statute be not obeyed, a Prohibition lies. 13 Rep. 42. Trin. 7 Jac, 


fence, which ; 
is puniſhable by Canon Law, they may alſo proceed to Deprivation, but not puniſh it as a Temporal Of- 
fence. 12 Mod. 239. in Caſe of Biſhop of St. David's v. Lucy. 


7, It the Spiritual Court refuſes a Plea meer Spiritual, as Excommuni- 
cation, Divorce, Hereſy, Simony &c. an Appeal lies, but no Prohibi- 
tion. 13 Rep. 44. Trin. 7 Jac. 

8. A Teſtaror bequeath'd ſeveral Legacies out of a Term for Years to 
the Children of A. and made J. S. Executor; A. on the Behalf ot his 
Children required J. S. to pay the Money to him, that he might imploy 
it tor his Children's Benefit, bur A. retuting, J. S. ſued hin in the Spiri- 
tual Court, and had Sentence; whereupon A. mov'd for a Prohibition, 
alleging that he was Executor, and chargeable in an Account tor the 
Money; bur becauſe he came after Sentence &c. and alſo becauſe he re- 
fuſed to give Security for Payment of the Legacies to the Children, the Court 
retuſed to grant a Prohibition, Godb. 243. pl. 337. Hill. 11 Jac. C. B. 
Ayliffe v. Brown. 255 

9. Libel for 7ithes ; the Defendant, who was a Layman, ſuggeſted 
for a Prohibition, That he was ſeiſed of the Manor of D. and ſo preſcribes 
to have the Tithes within that Manor, and that he and all thoſe whoſe 
Eſtate he had &c. had red to maintain a Chaplain in the Churchof D. It 
was objected, That the Detendant had act alleg'd that the Church of D. 
is within the ſaine Pariſh where the Manor is, and ſo is no Conſideration 
to the Parſon who is the Plaintiff, 2dly. Becauſe the Maintenance ©! 
the Parſon is xc? alleg'd ſo extenſioely os 14s in of the Tithes, viz, Time 
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out of Mind &c. 3dly. He has ac prov'd that Part of the Suggeſtion, as 
to the Maintenance of the Parſon, withia H,, tho” he has the Re- 
ſidue, whereas this is the Principal Matter which makes nis Preteription 

ood, and that therefore a Conſultation ought to be granted; Quo tir 
conceſſum per Cur. as to this laſt Point. But Coke ſaid, I hat it Hud 
be granted tor the other Exceptions alſo; but as to thoſe the other 
Juſtices {aid nothing. Roll. Rep. 2. pl. 3. Paſch. 12 Jac. B. R. Boocher 
v. Rogers. : 5 : 

10. A Libel was brought for Tithes; the Plaintiſſi here ſuggeſted for 
a Prohibition, "That he is an Execrtor, aud was fred for Double Damages, 
which do not lie againſt an Executor. Keyling J. ſaid, That it by the 
Common Law an Executor ſhall not be charg'd, it the Spiritual Court 
will ſue him there, a Prohibition lies, becauſe it expoſes him ro a De- 
vaſtavit. But the Reaſon of Keyling was difallowed, and a Prohibition 
was denied. Raym. 95. Hill. 15 & 16 Car. 2. B. R. Wilks v. Ruflel. 
11. A Suggeſtion that the Spiritual Court objefed to the Credibility of © 

IItaeſs, is not a ſufficient Ground tor a Prohibition; tor they are the 

roper Judges of the Credit of a Witneſs. Carth. 143. Trin. 2 W. & 
M. in Caſe of Shotter v. Friend. 

12. It is not a ſufficient Ground for a Prohibition to n that the 
Plaintilt had only one Witneſs to prove the Fact, unleſs he allege that he 
cffered ſuch Proc, and it was refujed for Inſufficiency. Carth 144. ia Calc 
of Shotter v. Friend. 

13. A Libel was for Briidig Sheds upon the Charch-yard ; it was ſug- Put it tems 

eſted tor a Prohibition, ilar they were built upon a Lay-fer, and not i TSS 1 
any Part of the Church-yard. This was held a good Suggeſtion. Carth, mags ol 
151. Trin. 2 W. & M. Quilter v. Newton. ent, it it Ba! 
not {1d that 
the Structures were not built upon any Part of the Church-yard. Carth. 152. See Ogden v. Witeman 
cited there But a Prohibition ſhall act be granted to any Suit in the Spiritual Court fer any Nuſance 
or other Matter done in the Church-yard, nz 2 Sug ge ſtion that the Church-yard is 2 Lay-te- ; for a Nuance 
there is properly of Eccleſiaſtical Conuſance. Carth 152. in Cale of Quilter v. Newton. 


14. Where the $297 //797 upon which a Prohibition is moved tor, - S. F. Per 
. W_ . ® . =. v] 

peared to be falſe, the Court denied to grant a Prohibition upon the Au- 8 

; þ 3 ago "at in ſuch 
thority of the Haxiſh of Rihron's Cate in Hob. 66. Ld Raym. Rep. 220. (cg B R. 
Pauſch. 9 W. 3. Breedon v. Gill. ought nat ro 

. | | | grant a Pro- 

hibition ; and cited Hob. 66. But where the Sequeſtrator of the Tithes of a Vicarage ſucd the Impro- 
priator in the Spiritual Court for Tithes upon the Endowment, and the Defendant ſugoefied that it was 
net a Vicarage, and that this ought to be tried ar Common Law, Holt ſaid this Saggecliton is good in 
Point of Law; and tho' it was held, Hob, 66. That rotwithlianding the Surmiice be Matter of fact, and 
triable by a Jury, yet it was in the Diſcretion of the Court to deny a Prohihitien, auch that fo it wis 
done Hob. 185. Jones v. Jones; Yet at laſt a Prohibition was granted by Conſent, and I: to be taken 
licarage or Not, to be tried at the next Aſſiſes to ſettle the Right. Ld Raym Rep. 587, Prin. 12 W 3. 
Smith v. Wallet. 


15. A Suggeſtion for a Prohibition was. 1ſt. That they r-{u/ed 2 Copy 
of the Libel. 2dly. That the Citation was Pro Profauatione Cumeteri, 
which ſuppoſed Profanation was as Coroner, in Digging up a Corple for a 
View, according to the Duty of his Office. Holt Ch. J. 1aid, That theſe 
Matters ought not to be joined, and are Grounds for Prohibitions of dit- 
terent Natures ; the firſt being tor a Prohibition only Quouſque, which 
is Ipſo Facto diſcharged by granting a Copy ot the Libel without : 
of Conſulration, and the other a Peremptory Prohibition, which ties chem 
„. a Conſultation; and upon ſuch a Suggeſtion we ought not to grant 
a Prohibition. Indeed a Prohibition Quouſque they give a Copy ot the 
Libel, if it be granted before any Libel exhibired does not bind thei 
from exhibiting a Libel, and after they ſhall not proceed till they give 
a Copy of it; and then to have a Prohibition upon the Merits, you 


muſt make a new Suggeſtion. 6 Mod, 308. Mich. » Ann. B. R. Ann, 
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(B. a. 2) In what Caſes it lies. In reſpef of the Libel, 


R B deli- 1. 2H.5. 3. JONACTS, That a Copy of @ Libel grantable in the Ee- 
vercd 200 cleſiaſtical Court fhall be preſently delivered upon the De- 


ere: arr fendant's Appearance. 
of London 7 | 
to deliver to his Executors or Adminiſtrators after his Deceaſe to diſpoſe for his Soul, and he delivered 
theſe 200 Marks to T. B. upon Bond to deliver to the Chamberlain when it ſhould be required; R. B. 
died, and P. P. took Adminiſtration from the - of London; whereupon he ſued Subpœna againſt 
the Chamberlain to ſue Obligation againſt L. B. to bring in the ſa id 200 Marks, becauſe the Obligation 
was made to the Uſe of R. B. and after T. B. (becauſe R. B. had Goods in diverfe Dioceſes, as he pre- 
tended) obtain'd Adminiſtration from the Archbiſhop of Canterbury, and after Iibell'd in the Arches at 
the Church of Bow, to cite P. P. and after P. P. ſued Prohibition out of Chancery to the Arches, com- 
manding them to deliver the Copy of the Libel to the ſaid P. P. according to the Statute of 2 H. 5. cap. 
3. to ſurceaſe till the Cepy of the Libel 41as deliver'd, and ntwith anding this they proceeded ; whereupon the 
ſaid P. P. ſued Attachment upon the Prohibition and Statute aforeſaid, rehearſing the Statute, againſt the 
Judge of the Spiritual Court, and pray d another Prohibition to the Party and to the ( Yfcer to ſurceaſe, 
cauſe Matter is pending in Bank to deliver the Libel; and the other ſaid, That this is Spiritual Mar- 
ter, for the Puwver of the Biſhop of Canterbury and of London ave here to be tried; and notwithſtanding this a ſpe- 
cial Prohibition was granted, that they ſurceaſe till Libel be deliver'd to the Party; quod nota, Br. 
Prohibition, pl. 11. cites 4 E. 4. 37. — Br. Prohibition, pl. 15. cices 8. C. — Br, Conſcience, pl. 10. 
Cites S. C 

If a Man be ſued in the Spiritual Court, and the Judges there will not grant the Defendant a Copy 
of the Libel, then he ſhall have a * Prohibition directed to them to ſurceaſe &c. until they have de- 
tiver'd the Copy of the Libel omg. to the Statute 2 H 5. and alſo the Defendant may have an Action 
apainſt them upon the ſaid Statute, if they will not deliver the Copy of the Libel, whether the Cauſe 
in the Libel be a Spiritual Cauſe or not. F. N. B. 43. (E) * S. P. Hard. 364. in the Caſe of 
the King v. Sir Edward Lake. S. P. 2 Salk. 553. pl. 19. Anon. — S. P. But the Court being 
inform'd, That the Prohibition which was taken out was abſolute, they did not think fit to grant a Con- 
ſultation, but diſcharged it by a Superſedeas ; whereapon the Eccleſiaſtical Court proceeded to excommuni- 
cate the Party tor want of anſwering, who again moved for a Prohibition, and the Court granted one 
with a Mandamus in it to ahſolve the Party, if it were for not anſwering before they gave him a Copy of 
the Articles. 1 Vent. 5. Hill. 20 & 21 Car. 2. Anonimus. | 

Bur a Prohibition Quouſque a Copy of the Libel deliver'd, being mov'd for, was refus'd, without an 
Affidavit that they tender d the Fees, and yet they refus'd to deliver it, 1 Keb. 825. pl. 117. Mich. 16 
Car. 2. B. R. Dr. Watkinſon's Cate. 

It was formerly held by all the Judges of England, That when there was a Proceeding Ex Officio in 
the Eccleſiaſtical Court, they were not bound to give the Party a Copy of the Articles ; but the Law 
is otherwiſe; for in ſuch Caſes, if they refuſe to give a Copy of the Articles, a Prohibition ſhall go gu- 
au ine they deliver it; and accordingly, upon Motion, a Prohibition was granted in the like Caſe. Per 
Holt Ch. Juſt. Lord Raym. 2 Rep. 991. pl 3. Trin. 2 Ann. B. R. Anon. S. C. cited 2 Salk, 553. 
pl. 19. Anon. Bur Paſch. 11 W. 3. olt Ch. J. deny'd to grant a Prohibition to the Admirali 
Court, upon a Suggeſtion, That they refuſed to give the Party ſued there a Copy of the Libel, . 
the Statute extends only to Eccleſiaſtical Courts, and not to the Admiralty Court. Lord Raym. Rep. 442. 
Anon. S. C. cited 2 Salk, 553. pl. 19. Hill. 2 Ann. B. R. in a Nota of the Reporters. 


S. P. Per 2. No Prohibition ſhall be granted where the Libel is * not brought into 

2 Comb. Court, and the Party put to anſwer to it, viz. Of the Tithes, and this cer- 

L926 tified to the Chancellor by view of the Libel ; Per Henxſton; who ſaid, 
That this is by the Statute De Regia Prohibitione, and of Conjunctim 
Feoffatis in Fine, which Forteſcue conceſſit, and thereupon the Parties 
pleaded over. Br. Prohibition, pl. 20. cites 31 H. 6. 14. 

3. A Prohibition was granted in Caſe of Tithes, becauſe the Libel was 
not again proper Parties. Le. 10. Mich. 25 & 26Eliz. C. B. Sutton v. 
Dowle, 

4. Libel for Tithe of Billet, Faggots, and Tall-wood , and averr'd Ir 
came of Birch, Haſel, Holm, and Maple; the Detendant ſuggefted, That 
they came from Oak, Aſh, Elm, and Birch; and becauſe the Plainritt, in 
his Libel, had not alleged how many Faggots were made of Haſel, theretore 
a4 Prohibition was granted, and atterwards a Conſultation was denied. 

' Goldsb. 127. pl. 18. Hill. 43 Eliz. 

5. Detendant ſuggeſted for a Prohibition ro a Libel for 7:thes, That 
the Prior ot D. was ſefſed of the Grange of 8. in Right of his Priory, 
and preſcribed in the Prior aud his {'redcoffors to bald this Grange without 

Payment 
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* Payment of Tithes, and ſheued the Diſſc/1tic thereof, and that it came to 


1. 8. by the Starure of 31 H. 8. to hold it as the Prior held it betore, 


* und to derived to himſelf a Leaſe from ©neen Elizabeth for 50 Years, and 


chat atterwards the Plaintiff libel'd againſt him in the Spiritual Court for 


the Tithe of 30 Fleeces of Wooll &c. The Detendanr in the Prohibi- 


tion pleaded, Thar he ſued the Plaintiff tor the Tithes of 400 Fleeces of 


Wooll, and ſo pray'd a Conſultation; and becauſe of this Variance between 


the Libel and the Suggeſtion a Conſultation was awarded by the [ultices of 
Ailiſe, and Double Colts ; but adjudg'd erroneous for both Cauſes, tor 
the Variance is uct material, becauſe the Plaintiff preſcribed in Non De- 
cimando, and fo ouſts the Spiritual Court of all Furiſdittion for any Tithes 
ariling from this Grange, and the giving Double Cofts is Error upon the 
very Letter of the Statute of 2 E. 6. which gives them in no Caſe but in 
Detaulr of proving his Suggeſtion. Yelv. 79. Mich, 3 Jac. Hutton v. 
Barnes. 

6. The Defendant was Jae in the Eccleſiaſtical Court for work- 
ing upon Holidays, viz. Currying Hay on St. Fohn Baptiſt's Day in Church 
7; me ; but a Prohibition was granted, becauſe this was out of the Sta- 
rute by the very Words of the A&t, viz, 5 E. 6. becauſe it was tor 
Necetlity ; and this being an Holiday by At? of Parliament, it belongs to 
the Judges of the Common Law to determine whether it was broken or 
not. Godb.218. pl. 315. Mich. 11 Jac. C. B. Wheeler's Caſe, 

7, Where the Libel againſt the Detendant is 7-0 gezeral, as for certain 
Offences, theſe are good Cauſes tor a Prohibition, Per Cur. Hard. 364. 
Paſch. 16 Car. 2. in the Exchequer, in the Caſe of the King v. Sir Ed- 
ward Lake. 

8. A Prohibition was mov'd for becauſe the Lili in the Eccleſiaſtical 
Court was againſt the Plaintiff for not coming to Church at all, or very ſcl- 
dom, becaule very ſeldom was utterly incertain ; Bur to that it was an- 
ſwer'd per Curiam, That that was their Form of Proceeding there; and 
tho' ſuch a Pleading here would have been naughr, yet ir being accord- 


. * . . 5 vo » uD'© 
ing to their Form ot Proceeding, it was well enough; and it ic was nor, 


they might help themſelves by appealing. And I'wiſden cited a Cate 


where a Libel was tor ſpeaking ſcandalous Words vel his Similia, and 
the Court would grant no Prohibition becaule ir was their uſual W ay ot 
Proceeding. Freem. Rep. 286, 287. pl. 332. Trin. 1675. B. R. Anon. 

9. It was urg'd, That if it appear on the Face of the Libel, that the Wherever 
Ecclehaſtical Court has no Furiſdiction, they may be prohibited without the Matter 
Suggeſtion ; but Cur. contra, for the Suggeſtion is a tundamenral Point, Ong Ry 
and is the Declaration on the Writ. 12 Mod. 435. Blaxton v. Honore. Ie, you 
below before you can have a Prohibition, otherwiſe where the Cauſe of Prohibition WENT „ £ 2 
1 _ Libel. 2 Salk 551. pl. 13. Hill. 12 W. 3. B. R. Anon. cites it as held by Hol: Ch. J. 10 W. z. 


8 4 1 » ry SY 


— 


(B. a. 3) In what Caſes it lies. In reſpect of the Mal- 
ter being Temporal. 


1. OR Rent reſerved for Tithes or Offerings, Prohibition lies if the 
Party ſue in the Spiritual Court; for this is a Lay Debt. Br. 
Attachment ſur Prohibition, pl. 3. cites 44 E. 3. 32. 

2. In Debr, if the Defendaat wages his Law, by which the Plaintiff is 
barr'd, and atter the Plaintiff ſues thereof in the Spiritual Court, Prohibi- 
tion ſhall go. Mordant ſaid, He ſhall thew the Libel &c. Br. Prohi- 
bition, pl 26. Cites 13 H. J. 16. 


* 2. N 


* 
— % - — 
— 
4 s — = 8 . 
— 8 ly . 0 — 44 g » 2 — _ 2 - 
. 9 — 
4 0 $ * 4 * Pe * 
— w 1 * * - 
+ -_ 
- — — — — 1 * 
? . — - o 
_ — F * , Gp aid. 2 = >« — 4 2 
1 — ——— Ä—— N ; *. = 2 — % - 
waz ww " — N | 2 & SG J * 2 * +» 4 bs $5 — — 1 = 5 
— * * 
- . . Fs - = — 9 * — 43 © & 2 « A * 2 
- — 2 8 * 
— 4 py ou CY * — * 4 — — 2 — — 
. - 8 — 
— — . * - 1 4 — On 1 
a * , 3 —— — 
2 — "gw | — = a 1 A. 
— — P — # — 4 
— — — 4 
* 


mug 
— 


— 


- = 
— O—q— WH 
* 


— — by > - 
”T"_—"_— HR = 
. 


2 


— NS” 


< 


_— 


_ — = - Us ” — 3 = 
— — > © — =, > IH, DDR 


— — — 
— - . 
— 9 - — 
_ 
— 


— 4 . — — 
— — 7 * 
* — * * * - 


=== "DEV 


* * 
— 


> Dante 
2 — — 


S 


— — 


12 — —Ume —ꝛ—ꝛ — — ed 4 


34 Prohibition. 
3. H. deviſed, That his Gods ſhould be divide between his Children 
according to the laudable Cuſtom of London; C. one of his Children, ib d 
for his Legacy, averring, That the Goods amounted to ſuch a Sum, and 
ſo demanded ſo much Virtute Legationis. Wray Ch. J. was for granting 
a Prohibition, becauſe here is not any Legacy; tor the Teſtator ſets forth 
his Meaning to be, That the Cuſtom of London ſhould be obſerved in 
the Diſpolition of his Goods, and that C. ts put to his Writ De Rationi- 
bili Parte Bonorum; But atterwards a ſpecial Conſultation was granted. 
4 Leon. 12. pl. 45. Trin. 26 Eliz. B. R. Harvey v. Harvey. 
Roll. Rep. 4. Libel againſt an Adminiftratrix to account for the Perſonal Hſtate. She 
8 . made an Inventory of the Goods, in which ſhe iſerted ſome Goods which the 
3 ho. 5 Inteſtate had diſpoſed in his Life-Time 7 Deed of Gitt (which the thewed) 
This Order to a younger Child; all which ſhe pleaded, but the Court refuſed her 
was made Plea; and thereupon, and becauſe the Deed of Giſt was pleaded before 
ane Do- Sentence, a Prohibition was granted, quoad thoſe Goods, bur not as to 
2 any Choſes en Action; But Day was given for a Civilian to come and 
Whether ſhew Cauſe why the Spiritual Court rejected the Plea, and for want of 
they rejected ſhewing Cauſe the Prohibition to ſtand ; And no Cauſe being ſhewn, the 
this Plex for prohibition ſtood. 2 Bulſt. 315, 316. Hill. 12 Jac. James v. James. 


want of 

Form. ; 
he Report F. The Plaintiff exhibited a Bill, ſuggeſting a Title to a Portion of 
ſays no- Tithes as Heir at Law &c. and ſet forth, That the Lands out of which 
thing that this Portion of Tithes was iſſuable, were ſo very obſcure that he could nc 


Prohibition 5 . : ; 
was granted. £20 where 70 reſort ; and therefore having no Remedy at Common Law, 


And Glanvil he praq'd that the Tertenants, the Detendants, might ſet out the Boundaries 
ſaid, That if of the Lands, and diſcover them to the Plaintiff; the Defendants anſwer'd, 
ſuch Suggel- That the Complainant was not Heir, but another ; and thereupon the Com- 


tion was al- . N x E : 
low'd, no Plainant moved tor a Prohibition, and had it; for otherwiſe that Court 


Suit would would try who was Heir. 3 Nelſ. Abr. 294. pl. 11. cites Palm. 424. 
ever be in Duckett v. Barley. 

that Court 

on Account of Equity in an Anceſtor ; for the Defendant would plead a falſe Plea, viz. That the Plain- 
rift is not Heir &c. At length the Parties aſſented to try the Matter in Debate upon the Statute, and to 
join Iſſue upon this Point, Heir or not Heir; and ſo the Matter ended. The Caſe was Paſch. 2 Car. 


B. R. 

S. K 2 6. Prohibition was mov'd ſor to the Spiritual Court upon Suggeſtion, 
13 . That the Plaintiff” was ſued there for Forging Letters of Ordination, but the 
Sir there Truth was, That he woas ſued there to deprive him, becauſe he was Mere 


being only Laicus, and therefore a Prohibition was denied; but it one be ſued there 
for Depriva- to punith him by Corporal Pain or Fine &c. a Prohibition ſhall go. Sid. 
ES vac 217. Trin. 16 Car. 2. B. R. Slater v. Smallbrook. 

a 1 Slader v. Smallbrook.— S. C. cited Gibb. 190. Hill. 4 Geo. 2. B. R. in the Caſe of New - 
comb v. Higgs. 


7. Libel in the Eccleſiaſtical Court againſt his Brother, Executor ot 
his Father, Pro Rationibili Parte of the Goods, according to the Cuſtom of 
the Province of York. It was ſuggeſted for a Prohibition, that this is a 
temporal Cauſe founded on a Cuſtom, and for which there is an original 
Form in the Regiſter, and where there is any Remedy at Common 
Law, that Court ſhall not meddle ; but adjudged by three Juſtices, 
abſente Hale Ch. J. that in this Caſe and the Cale ot a Penſion Both Courts 
have N e 2 Lev. 128. Hill. 26 & 27 Car. 2. B. R. Trafford 


v. Trafford. 


2 Salk. 559 g. A Suit in the Spiritual Court may be founded upon a Preſcription, 
and where it is againſt a Vicar for not performing Divine Service in ſuch a 
Chapel, tor which he received ſuch a Recompence &c. and a Prohibition 
ſhall not be granted, eſpecially if the Pre/cription is not traverſed in the 
Huggeſtion; For it is an Eccleſiaſtical Right, to bind an Eccleſiaſtical Pe:- 
{on to do an Ecclefiaſtical Duty; and tho? the Duty began by Cuſtom, vet 
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Prohibition. 
the Perſon neglecting it may be ſued in the Eccleſiaſtical Court. It 


this was a Preſcription to bind Laymen, Holt Ch. J. ſaid ic might per- 
haps have another Conſideration; Ld. Raym. Rep. 578. Trin. 12 W. 3, 


Jones V. Stone. 


—y— 


(C. a) In what Caſes it lies, where the Temporal Court po r. 
cannot give Remedy, but the Conuſance belongs to- 
another. 


I. JF the Lord of Manor has Probate of Teſtaments within his Ma- This was 
nor, if —4—5 Will be to be proved in the Eccleſiaſtical oo - hy ” 
Court a Prohibition lies, becauſe the Jurtsdiction thercof belongs to in te Cn 


the other. Co. 5, Orphans of London. 13, b. of the Or- 


phans of 


London. 5 Rep. 73. b. 


2. It any Orphan who is by the Cuſtom of London under the Govertr s P 140. 
ment of the Mayor and Aldermen, 1ues in the Spiritual Court, or 249. cap 52. 
Court of Requeits, tor any Goods or Chattels due by the Cuſtom - . 
of London, or for a Devile or Legacy, Prohibition ties ; Becauſe 1 . 
the Government of Orphans belongs to the Bayor ac. Co. 5. Or- ways con. 
phans, 73. b. | | pray the 8 
this Caſe, and Brampſtone Ch. J. Heath and Mallet J. were againſt granting a Profiltition, — 595 
though the Orphan had the Privilege to ſue there, yet if he conceives it better and more ſecure for 
him to ſue in the Court of Requeſts, he may waive his Privilege of ſuing in the Court of Orphans, 


and ſue in the Court of Requeſts ; For Quilibet poteſt renunciare Juri pro ſe Introducto. Mar. 18. 
Trin. 17 Car. B. R. pl. 185. Anon. 


3. Ik the Council of the Marches of Wales holds Plea of an Ec- Sir H. w. 


cleſiaſtical Matter, which appertains to the JIrerogattve' Court, as was ſucd for 
to bind an Adminiſtrator to render an Account there which is nor eee; 1 
within their Inſtructions ; though the Temporal Court cannot give 1 
Bemedy, vet Prohibition lies, 9. 17 Ja. B. Drintwater's Mill, per ches, which 


was above 


the Value 
of 501. viz. 60 1. and for that Reaſon a Prohibition was prayed. To this it was anſwered at the Bar, 


That their Inſtructions were to hold Plea of Legacies of any Sum; but the Court doubted thereof, 
whether ſuch Inſtruction ſhould be good to warrant their Proceedings, becauſe Cauſes Teſtament y 
and Legacies are ſuable in the Spiritual Court, and not elſewhere, notwithſtanding their Inſtruction ; 
For they cannot warrant that which is not accordivg to Law ; and the Statute of 34 H. 8. warrants 
that Court. Cro. C. 595. pl. 13. Mich. 16 Car. B. R. Sir Henry Williams's Caſe. | 

R. V. made K. his Executor, and now ] S libelled in the Court of the Marches againſt K. ſetting forth, 
that after R. V. bad made R the Defendant bis Executor, be made J. S. the Plaintiff bis Executor by a 
Will Nuncupative, but that the ſaid X. hindered his proving the ſaid Hill. A Prohibition was prayed 
and granted, becauſe this is a Matter determinable in the Spiritual Court, and therefore the 
Temporal Court ſhall not meddle with it. 2 Roll. Rep 495. Hill. 22 Jac. B R. Keffin's Caſe. 
Another Reaſon was, becauſe they commenced 
Conſtructions ¶Inſtructions] are, that after 
here there is not any Contempt. Et adjornatur. 


Way of Execution, viz. by Sequeftraticn, where their 
tempt they ſhall proceed to Sequeſtration, wheres 


4. It an Executor or Adminiſtrator of Goods within the Govern: Hob. 24-. 
ment of the Court ot Orphans of London befued in the Eccleſiaſtical \;. 5 
Court, to do any Thing againſt the Cuſtom of the Court of Or⸗ 11 SO 
phans to _ the Cuſtom, a Prohtbition lies, Hobart, Cale {--ordinstv, 
213, Lucy's Cale, oy by Name 

6 uch 's 
Caſe —— Het 132. 8 C. by the Name of Laſh's Caſe, ard ſcems only a Copy of bn is 
mit-placed there under Hill. 4 Car. 


5. It 


- Os — — 
n ne 
— —— — é—— 


> — 
3 - 8 — - 


—- 
—  —— — — — - 


= _ —— — — 
— —— —— — — —— —— —— = 5 a 
— 2 DN... - C - "_ - * = an — - * 
—_— > = 2 —= £ — — — * — * — 
22 
0 . 
— = ——— - — 8 >> A 
* . — 5 * ==> =, = 2 — 
— 2 — 
— 4 2 > — Wo "= 
— — 


— — - 7 
— 1 = 4 * * % * 
cc eo Ads {4 - 
> cx >” "2 Tl 


— — 
2 , — — 2 
— 2 — <2 


9 * — 


3 — we ” a -+4 4 RO Sh, = o — 
—— * 4 * mY L 
— — - — — — — * * * — 
— — — ay bt - . * 
* * 4 . 4 -- <6 - it. 
— — — — - my _ . > = ES © 
— r 7 — — — — —_— 2 
13 a * * FI 


„ 


o _— 
= — 


36 Prohibition. 
Cro. C. 596. 5. Tf a Parſon in London ſues tor Tithes ol a Houle by the Statute 
p! 15 Nich. gf 39 H. 8. in the Eccleſiaſtical Tourt, a JIrohibition hall be grant- 


16 Car. B. 


1 x. s ed in B. R. though they cannot halo JÞtea thereot; Tor the Lu⸗ 
P. and {:ems TlIsdiction Of this Suit belongs to the Mayor of London; For the Sta⸗ 
bee tute has expreſs1y ltmited tt to ne fucd there, $2. 16 $a. 15. R. be 
bur bone tween Oockor ee ann Bod and others, reſolved and {Irohivition 
the Sviriual granted. M. 5 Ja, B. between 8. and le, relotved and roh. 
Court <:25 DIfion granted. 

by J. 8. who N 

was only a Curate and Sequeſtrater of the Rectery by Reaſon of the ay of the Recter, it was doubted, 
v. hether in this Caſe a Prohibition was grantable, J. S. being neither Parſon or Vicar. And it bein; 
inſiſted, that for Bouſes Tithes ought not to be paid without ſpecial Cuſtom ; and that the Statuce 35 
H. 3. is anew Law, and that thereby it is appointed How it ſhail be ruled, and before what Judges, 
and what Remcdy ſhall be for the 4 ws grieved unlets their Order be obeyed, and that even then he 
may vor ſue in at other Place, nor before other Judges than the ſaid Statute appoints ; and that the not 
granting a Prohibi:ion would be a defrauding the Statute, and make it of ro -ftect, the Court doubt- 
cd, and gave Day to hear Counſel on both Sides. It was held per Cur. that Suit in the Spiritual 
Court was well brought in the Name of the Curate and Seque ſtrator. 2 Lutw, 1066, Mich. 13 W. 3. 
Burton v Cookerman, | 


6. It a Man ſues before the Collector of the Pope (wha has Power 
given to hun by a Bull of the Pope to hold JIlca) tor a Matter fipiri- 
tual which belongs to the Ordinary to determine; though the Tempo⸗ 
ral Courts cannot hold Plea thereof, pet a Prohibition ties ; For rhe 
King has Judges Spiritual who have Jurisdictton to_veternune 
Spiritual Matters, as Archbiſhops and their Okacers, Deans, and 
other Miniſters, and other Contfervators of JIrivileges, as St. 
John's of Jerulalem, and others, 2 0. 4. 10. the Vicar of $4/ra/'s 
Cale adjudged, 

7, If one will of his own Gree will put himſelf in Judgment of a 
Layman or other Clerk who ſurmiſes him to have Juritdiction where he 
has not any, a Prohibition lies. 2 D. 4. 10. per Hank, 

8. Where the Dioceſe ot Winton extends ro the Borough of South- 
wark as part of the County of Surry, and the Judge ot the Audi- 
ence ot the Archbiſhop of Canterbury holds a Court ſomettmes in 
Southwark, and cires Men there from the remoteit part of the Oto- 
ceſs of Winton, being 60 Miles, and if they do not appear to ex⸗ 
communicate them, and would not abſolve them, unleſs they aſſent to 
tranſinit the Cauſe into the Archbiſhop's Court, by which the Sracuce 
ot 28 H. 8. was eluded, yet Prohibition lies, thongh it be touching 
the Jurisdiction between cwo Spiritual Perſons, becauſe the King is to 
ſee that every Court keep within its Bounds, and though it has 
+ <« Arch. been heretotore conceived, that the * Archbiſhop has a concurrent 
biſhop (A) Jurtsdiction in every inferior Dtocets, pet this was not as he + was 
RxAL[” Archbiſhop, but as he was Legarus Natus to the Pope; (for the 
# Fol. 314 Archbiſhop of Bork neither has it nor claims it within his Archbt- 

ſhoprick) and then this Power is ended, being abrogated with the 
Dope, and the late Practice, if any ſuch has been, was an Uſur- 
pation ; And tif the Archbiſhop of Canterbury ſhall be permitted to 
erect an Audience in every Otocels, he may take away all Cauſes 
out of the Inferior Courts. Hobart's Reports, Doctor James Caſe. 
24.b. Prohibition granted per Curtam. 

9. 24 E. 1. Enacts, that when the Chancellor or Chief Fuftice (upon 
Sight of the Libel) conceive that the Plaintiff cannot have Remedy in any 
Temporal Court, the Plaintiff ſhall have Conſultation, viz. the ſaid Chan- 
cellor or Chief Fuſtices fall write to the Ecclefraſtical Fudges 2 Ho 
the Cauſe depends, that they preceed therein notwithRanding the King's Pro- 
hibition. 

10. 18 E. z. Stat. 3. cap. 5. Enacts, that 20 Prohibiticu ſhall be a- 
crded but where the King hath Cyuinſaucr. 


Hob. 17. pl. 
29. S. C. 
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Pro- 
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'F Cale that Coryton clatmed thts Anthority not as Vice-YDarDen, but Payment ot 


ds Deputy- Ste ward to the Lord- Warden, and fo to have Power over the Money to 


Sp 
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Prohibition. 


11. A. Hing Sick upon his Bed made his Will, and afterwards ſaid to is 
Executors named inthe Will, I will that B ſhall have 20 l. more if f. 
can ſpare it; and the Exccutor anſwered and ſaid, es, ferſcoth; but 5 
Codicil was made of the ſame Legacy. And a Bill was preferred in the 


37 
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Spiritual Court for a Legacy, whereupon the Executor prayed a Prohibi- 
tion; and it was holden by this Court, that although this Court has 
not Power to hold Plea of the Thing libelled for thefe in the Spiritual 
Court, yet it has Power to limit the Juriſdictions of other Courts; and 


it they abuſe their Authority, to grant a Prohibition, and cited 2 H. 4. 
10. but it was doubted, Whether the Spiritual Court, as this Cale is, 
might give Remedy to the Perſon tor the Legacy; tor the fame not be- 
ing annexed to the Will by a Codicil, it was but Fidei Commiſſum; and 
ſo the Doubt was, whether the Spiritual Court might hold Plea of it ; 
for if they cannot hold Plea of ir, then in this Caſe a Prohibition may 
be en granted, although that this Court have not Power nor Ju- 
riſdiction of the thing itſelt. The Court would be adviſed of it, aud 
therefore it was adjourned. Godb. 246, 247. pl. 344. Paſch. 12 fac. in 
B. R. Cartwright's Caſe. 

12. The Detendant ſuggeſted for a Prohibition to a Libel for 7:rhes, 
that the Tithes did arile within a Peculiar and that it was againſt the 


Statute of H. 8. to ſue for them beſore the Biſhop, the Archdeacon hav- 


ing Authority by Commiſſion from the Archbiſhop; but it he had Au- 
thority by Compoſition, this ſhall not rake away the Juriſdiction of the 
Bithop ; but if he had Authority by Preſcription it ſhall. In the princi- 
pal Caſe it is not ſhe wn by what Commiſſion he has Authority, ſo as it 
appears not whether it be excluſive [or] concurrent therewith, and tor 
that Reaſon a Conſultation was granted Niti &c. 2 Roll. Rep. 355. 
Trin. 21 Jac. B. R. Gaitrell v. Jones. 


- 1 
. — —— 1 — * i 


(D. a) In what Caſes it lies, #howh the fame Court 
which grants it cannot give Remedy, but the Conu- 
ſance belongs to another. 


| % 15. be ſued at the Council of York for a Matter within 


the Juriſdiction of Durham, a Prohibition ſhall be granted; for 


Dutham is a County Palatine, and has a Chancery, and the Writ 
ok the King does uot run there, nor is it within the Inſtructions of 


4 _ D. 16 Ja. B. B. between Yrer/ou nnd Sclby, a Prohibition 


2, Tf the Vice Warden of the Stanneries in Cortiwal , When a Suit 5 C Cro. C 


is in one of the Outchy Courts of Record in the ſame County, pre- 2350.08 
- tending himielf to have ]5ower to order all Things there depending, La Warden 
upon a Petition made to him as a Chancellor, makes a Decree by Way of the Stan- 
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ot Equity, he not having any Court, but upon d Petition preferred and yerics and 


Notice given to the other Party, and Examination of ſome Witneſſes ! be. 


makes a Decree Summarie & de Plano & line F igura Judicii, a Prohihi⸗ 4 age al. 


tion lies, upon Surmiſe that he did this out of any Court and betote and the Sag 
any Suit commenc'd before him, or in any Court. Mich. 9. Car. geſtion was, 
B. B. between Adams and Adams. Reſolved per Curiam prater Ri- "bt "ep 
chardſon; In which Caſe the Decree of Coryton the Dice Warden 4 


rder and 


was confirmed by the Lord Warden; But it appears allo in the ſame Perce for 


| Dutchy Courts as this Court was, to wit, Calſtack, where the Action! ne, 


out any Bi} 


= was brought ; But Coryton, upon Exanitnatton, could not male non. 


appear wy te „. 


» 
= * 


—— — 
* * 


—— — 
=Y — 
* 


—— 


11 
f 
1 
4. 
II. 
+ 
* 
id 

| 

1 


— 
= 
_ * 


0 


* 


— 
TA 


145 0 — * 5 
— 4 * — — 
— "= 
—_— 4 2 
= 2, . 
— A - b IC 
— — * 
— 
* OY 8 


—— 
2 * ” 


——— 


ee 


38 Prohibition. 


ſendant to appear that he was Ot puty Steward of the ſaid Courts; Allo in this 
appear, and Cle a Decree was made tor ſome Perſons who were not Parties to 


without any 


Aufwcre the Petition, which was in Nature of a Bull as was pretended. 


dentence of 5 N ; 
Court, and that ſo the Proceedings were Coram Non Judice. 


So where 3. A Bill was preferred in the Exchequer of Cheſter againſt two Ex- 


the eye = ecutors, one of them /iv1ng in Cheſter, and the other in London, relatin 
adden, Tg to an Agreement made with their Teſtator in the County 1 20 He 


the Grand who lived in Cheſter put in his Anſwer, and the Proceſs was awarded to 
Seſſions of him who lived in Londen, and an Injunction granted to ſtay their Pro- 


9 —_ or ceedings at Common Law; It was inſiſted, that this Agreement was 
1at Tne C- 


Eaanthag made in the County Palatine, and the Privilege followed the Perſon who 
brought a dwelt there; But Hobart Ch. J. ſaid, that by this Means one dwelltn 

Bill againſt at Dover, might be forced to come and anſwer to a Bill in Cheſter, 
him there to which would be infinite Trouble, and the Matter is tranſitory. And 


=m— treſolved that the Court of Cheſter had no Juriſdiction in this Caſe, bur 


cernivg his it belonged to the Court of Chancery at Weſtminſter; And a Prohibi- 
Title, _ tion was granted. Hutt. 59. Grigg's Cate. 
uppoſed to be 

* Poſſeſſion of the now Plaintiff, and ſuggeſts that he lives cut of the Juriſdiction of the Court, and ought 
not to be ſued there; And it «vas moved, that this was no Cauſe for a Prohibition, becauſe the Subſtance 
of the Bill is concerning a Title of Land which 5s local, and ought to be tried where the Land lieth, which 
being within the Juriſdiction, and lying in the ſame County where the Seſſions are kept, the Trial 
ought to be there; But a Prohibition was granted; for this being in the Nature of a Chancery Suit, the 
Proceſs is perſonal, b 1 the Perſon, which they cannot do, he living in another County, 
and out of the ſuriſdiction; for by that Means you would run a Man to Contempt, and thereby grant a 
Sequeſtration of his Lands, that is no ay under your Authority, or ſubject to the Obſervance of your 
Power . Comb. 168. Hill. 10 W. 3. in B. R. Tranter v. Duggen. —— 12 Mod. 138. Mich, 9 W. z. 
S. C. Ordered to ſhew Cauſe next Term. And it being then moved again, a Prohibition was 
granted, the Court ſaying they would not prohibit their Proceedings in this Court of Equity, bur only 
their Proceeding on any Proceſs againſt any living out of their Juriſdiction ; For elſe it he did not ap- 

ar there, they would ſequeſter the Eſtate he had within their ſuriidiction ; Then it was moved, That 
2 — might have pleaded this below to the j uriſdiction of the Court; But the Court ſaid, If he 
had lived within the Locality of their Juriſdiction, tho? in a Franchiſe, or Place exempr, it might have 
been another Matter; but where a Man lives out of the Limits of their Juriſdiction, it is no Reaſon 
to force him to appear there to defend himſelf. Ibid. 172, 173. Hill. 9 W. 3. S. C. | 

So where E. brought a Bill of Forecloſure in the Court of Grand Seſſions for the County of Montgomery, 
againſt V. and others, to forecloſe V. of his Equity of Redemption upon a Mortgage of Lands that lay in that 
Gamy And a Motion was made for a Probibition upon Suggeſtion that V. did not inhabitin that County, 
bur lived in England, and that E. had ſued out Proce!s in order to get a Sequeſtration of V's Lands that lay 
in Mongomery ſhire. After Argument the Court made the Rule for the Prohibition abſolute ; Becauſe the 
Suit is in Nature of a Suit in Chancery, and the Proceſs is perſonal to ſummons the Party, evhich cannet be 
ſerved in thisCaſe, V living in England out of the Fur:ſdittion of the Court of Grand Seſſions, and if he 
could not be ſerved with the Procefs he could not be guilty of a Contempt in not appearing upon it, 
and then by Conſequence no Sequeſtration ought to go againſt his Lands tho' they lay in that County, and 
this is the ſame Caſe in Effect as that in Comb. 468. Tranter v. Duggen [above] in Lord Ch. J. Holt's 
Time; And tho' it was objected, that the Court of Chancery of England had their Proceſs ſerved beyond 
Sea, and brought Parties into Contempt, and this of the Grand Seſſions, was an original Juriſdiction ; 
The Court faid this was not to be compared to the Chancery (if they did proceed ſo) becauſe this Furiſ- 


- diffion if it was an original one, 175 it vas a limited one and cenfined to that County. The Rule for the Pro- 


hibition was made abfolute. Ld. Raym. 2 Rep. 1408. Trin. 11 Geo. Vaughan v. Evans. 8 Mod. 


374. S C. & P. And ſays it ſeems hard in perſonal Actions to puniſh a Man not within the Juriſdiction 
of the Court, and that it is ſaid in Hutton that it cannot be done. 


(D. a. 2) Proceedings. Vat muſt be done in order t 
get a Prohibition. | 


*ThisWord 1. 2 C3 E. 6. cap. L'N AC TS, That / any Party at any Time here- 
(Rebearſed) 13. C. 14. after, for any Matter 65 Cauſe before * rehearſed, 
is very ma- imited, or appointed by this Act to be ſuled or determined in the King's Eccle- 
rev Frag Hraftical Court, eng befor e the Feel raft wa! F adge, do ſue for any Probibition it 
tional Ac au of the King's Courts, where Prokivitions before this Time have teen uſed 
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another to the other. 


it, Mo. 5-4. pl. 588. Mich. 41 & 42 Eliz. per tot. Cur. Anon. 


Vacation Noy, 22 in Skinter's Caſe, cites Paſch. 43 Eliz. B. R. Portinger v Jonnion ——- erty” 
| * 
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Prohibition. 3 9 


70 be granted ; That then in every ſuch Caſe the + ſame Party, before any Pro- of 2 Ed. 6. 
hibilion ſhall be granted to him or thein, fhall bring and deliver to the Hands extends only 


of ſome of 1 he Fu /tices or Fudges of the ſame Court, where ſuch Party de- buy Sat 


inanded Prohibition, the very true Copy of the Libel depending in the eccle/raſ- Tithes ; but 
tical Court concerning the Matter wherefore the Party demandeth Proſulu in as much as 
tion, ſubſcribed or marked with the Hand of the ſame Party, and under the chis 5 N | 
Copy of the ſaid Libel ſhall be written the Suggeftion, wherefore the Party fo e ob gb yz 
19 - Tas 3 „„ ; Statute of 
demandeth the ſaid Prohibition t, and in Caje the ſaid Suggeſtion by || two 27 H. 8. cap. 
honeſt and ſufficient Witneſſes at the leaſt, be not proved true ia the Court 20. & 32 
where the ſaid Prohibition ſhall be granted within ++ Months next follcwing H. 8. 


after the ſaid Prohibition ſhall be ſo granted and awarded, that then the Party fiel Dock 


7 which Sta- 


that is letted or hindered of his or their Suit in the eccleſiaſtical Court by ſuch tutes extend 
Prohibition, ſball upon his or thar Requeſt and Suit, without Delay have à unto all 
Conſultation granted, in the ſame Caſe in the Court where the ſaid Prohibi- Kinds of 


; | pg Tithes, viz. 
tion was granted, and fhall alſo recover double ** Cofts and ++ Damages predial, per⸗ 


againſt the Party that ſo purſued the ſaid Prohibition, the ſaid Cuſis and Da ſonal, and 
mazes to be affigned or aſſeſſed by the Court, where the ſaid Conſultatioa ſhall mixt, and to 
be ſo granted; for which Cats aud Damages the Party, to whom they ſhall be 1 

awarded, may have an Attion of Debt by Bill, Plaint, or Information in any fore e 


of the King's Courts of Record, wherein the Defendant fhall not wage his or Branch ex- 
their Law, mr have any Eſſoigu or Protection allowed or admitted. tends 4 

| them ail. 
And it is to be obſerved that this Branch reſpects the Cruſe of Suit, viz. for Tithes or Offerings, 
and not the Cauſe of the Prohibition 2 Inſt. 662. cites Dyer 2 Eliz. f. 150. —- This Act extends 
to Swits for ſmall Tithes as well as great. Ld. Raym. 2. Rep. 1172. ſays it was ſo agreed by the Countel and 
the Court Trin. 4 Annz. in the Cate of Foy v. Lifter. 

+ Exception was taken, becauſe the Suggeſtion was delivered by Attorney, whereas it onght to have been 
in proper Perſon, and to that Purpoſe was cited this Statute; And it was a{hrmed the Clerl:s of 
the Court that the common Uſe and Practice for 20 Years hat been not to cxhibit fach Surmiſes or 
Suggeſtions by Attorney; But it was reſolved by the whole Court that it ought to be Attorney. Le. 286. 
pl. 388. Paſch. 20 Eliz. B. R. Sir Gilb. Gerrard v Sherringron. 

The Suggeſtion ought to be entered in the Office, other wiſe a Conſu tation ſhall go. 2 Show. 308. 
Straker v Baynes. | 

+ This Clauſe was made in Favour of the Clergy for Proofs by Witneſſes, which they had not at the 
Common Law. 2 Inſt. 662. 

If the Suggeſtion be in the Negative, as if the Proprietary of a Parſonage impropriate ſue for Tithes, 
and the Caule of the Suggeſtion be, that the Parſonage is Nor Impropriate ; or if the Parſon of Dale ſue 
for Tithes of Lands in that Pariſh, and the Party fuc a Prohibition for that the Land lieth not in that 
Pariſh, as that the Parſon that ſueth for Tirhes was Not Inducted, &c. or any the like Cauſe in the Ne- 


gative of any Matter of Fact, he ſhall not produce any Witneſs by Force of thts Branch, becauſe a Ne- 


ative cannot be proved; and therefore a Prohibition upon Cauſes in the Negative remains at the 
| kb Law. 2 Inſt 662. 

If a Man plead a Decd in Bar wherein Witneſſes be, and Iſſue is joined Non eſt Factum, and Pro- 
ceſs is awarded againſt the Witneſſes who are joined to the Jury, and it is found Non eſt Factum, not— 
withſtanding this Rejoinder, the Party grieved ſhall have an Artaint; For tt isa Maxim in Law, That 
Witneſſes cannot teſtify in the Negative, but in the Affirmative; otherwiſe it is it they found it to be 
the Deed of the Party in the Affirmative, there no Attaint doth lie Vid. 11. Aff p 19. 22 Af. p. 15. 23. 
Aſſ. p. 11. 40 Aſſ p. 23. 12 H. 6. 6. F. N. B. 106. (B) So it is, if the Suggeſtion be grounded upon any 
Matter in Law, for that the Suit for 'Tithes in that Kind are not due by Law. As it the Libel be in 


the Eccleſiaſtical Court for the Tithe of Tiles, Purts, or the like, there need no Witneſſes to be pro- 


duced ; for that Matters in Law are to be decided by the ſudges, and not to be proved by Witnelles, and 
Quod conſtat Curiæ, Opere Teſtium non indiget, and the Cauſe of this Prohibition, or the like, appears 
in the Libel itſelf. 2 Inſt. 662. 

If a Prohibition be granted upon Matter at Common Law, as upon perſonal Agreement between the 
Parſon and Pariſhioner for his I ithes, and not upon Natter within the Statute of 2 E.6 cap 13. the 


Suggeſtion ſhall not be proved within the 6 Months according to the Statute. Per tot. Cur. Litt. Rep. 297, 


Trin 5. Car. C. B. Anon. 

If a Suggeſtion 1 6 of 2 Parts, it was ſaid to be ſufficient to produce one Wirne! to the one, and 
ent. 107. Hill. 22. & 23 Car. 2 B. R. in Rooton's Cale. 
The Court agreed, That /{izht Proef of theSuggeſtion vill ſerve, viz. as he think*th or Leli-veth; and that 


if there be not any Certainty in the firſt Proof, it cannot be ſupplied by good Proof after the 6 Months, becauic 
the Statute is ſtrict in this Matter; But, within the Time, better Proof may be given, and 1t the Proof 
be within the Time it may be certified after the 6 4/onths, Lit. Rep. 155. Trin. 4 Car. C. 6. Stiddar al. 
Toddard, al. Goddard v. Tiler. 
{ay is ſuſficient. Palm. 327 Trin. 21 Jac. B. R. Bennet v. Snell.—If 2 affirm they have knen it ſo or ſo, 


Preciſe Proof is not requiſite upon this Stare, but Proof by Hlear- 


* 
1 


or that C men Fame 1510, it is fHuſfficient. Novy. 28, Webh y. Batts. 44. Anon. ; 
7 The 6 Months to prove the Suggeſtion mult be 7:terded in Term Time, 1rd the Vacation 15no Part of 
The Proot is good tho made in the 


40 Prohibition. 


Caſe in Mo. 573. was denied 2 Salk. 554. Trin. 4 Anne, B. R. in the Caſe of Joy v. Liſter. ——— Lg 
Raym 2 Rep. 11-1. accordingly in 8. C. They ſhall be taken for Halt a Year, and inthe prig- 
cipal Caſe the Proof was offered the laſt Day of the 6 Months after the Computation of 28 Days to the 
Month ; Bur becauſe it was Dies Dominicus, the Judge refuſed to take it, but he took it the Day 
after and well. Litt. 19 Hill. 2 Car. C. B Dr. Clea v. His Chaplain. | f 

H. libell'd for Tithes againſt C who ſuggeſted for a Prohibition a Modus Decimandi as to Part of 
the Tithes demanded, and to the Reſidue ſuggeſts a Contract executed in Surisfaction of the Reſidue, 
and becauſe he proved not his Suggeſtion within 6 Months H. had a Conſultation and Coſts aſſeſſed. Af. 
terwards H. brought Debt in C. B. for the Coſts &c. and had Judgment ; It was aſſhgn'd for Error (among 
other Things) that no Coſts ought to be aſſeſſed or adjudged tn the Cauſe above, becauſe the Prohibi- 
tion is grounded ſolely upon the Modus Decimandi, which needs Proof, and upon the Contract between 
the Parties which requires no Proof, and the Suggeſtion being intire, and Part af it needing no Proof, 
they could not give any Ct; For that js only chere the whole Matter of the Suggeſtion requires Proof 
And therefore the mixing of the Contract with the Manner of Tithing, privileges the hole as to 
the Matter of Coſts ; but they might grant a Conſultation as to the Part of the Suggeſtion which con- 
cerned the Manner of Tithing, but not for the reſt; which was granted by the whole Court, Yely, 
119. Hill. 5 Jac. B. R. Cobb v. Hunt. Brownl. 98. Gobb v. Hunt S. C. and ſeems to be only a 


Tranſlation of Yelverton. ; 2 55 3 

++ This Statute does not give any Damages for Subſtraction of Tithes merely; but if the Tithe be 
firſt ſet forth and then ſubſtracted, there the Parſon ſhall recover treble Damages, becauſe he had once 
an Intereſt in them Godb. 245. pl. 341. Hill. 11 Jac, C. B. Bald wia v. Girry. 


This Act ſhall not give Power to any eccleſiaſtical Fudge to hold Plea 6 
any Matter againſt the Meaning of the Statute of Weſtm. 2 cap. 5. Articuli 
cleri, Circumypette agatis, Sylva Cædua, the Treatiſe De Regia Prohibitione, 
nor of 1 Ed. 3. 10. nor of any of them, nor where the King's Court otght 0. 
Right to have Furiſdiction. 

2. Upon Suggeſtion of a Modus the Court do uſe to grant Prohibi- 
tions without Notice given to the other Party. Freem. Rep. 78. pl. 95. 

Trin. 1673. Anon. 

d P. cited 3. Where the Matter ſuggeſted for a Prohibition appears upon the 

Arg. Wm's Face of the Libel we never inſiſt upon an Afidavit, bur unleſs it appears 

Rep 659. — upon the Face of the Libel, or if you move tor a Prohibition, as to more 

My 5 io „ than appears upon the Face of the Libel, to be out of their Juriſdiction, 

Cox. you ought to have Affidavit of the Truth of your Suggeſtion. Per Holt 
Ch. J. 2 Salk. 549. Trin. 11 W. 3. B. R. Godtrey v. Lewellin, 

4. If a Suit be in the Spiritual Court tor a Mortuary, a Prohibition 
cannot be granted without denying the Cuſtom in the Spiritual Court. Ld. 
Raym. 609. Mich. 12. W. 3. B. R. Johnſon v. Oldham. 

5. Rule was made to fſhew Cauſe why a Prohibition ſhould not be 
granted to ſtay a Suit againſt the Plaintiff in the Court of the Archdeacon 
of Litchfield, for not going to his Pariſh Church, nor any other Church 
on Sundays or Holydays, nor receiving the Sacrament thrice a Year, 
upon Suggeſtion ot the Statute of Eliz. and the Toleration Act, and 
then qualitying himſelf within the Act, and alleging that he pleaded it 
below, and they retuſed to receive his Plea. Cauſe was ſhewn that this 
Fact was falſe, and that the Plaintiff was not a Diſſenter, nor had quali- 
hed himſelf ut ſupra, and therefore hoped the Court would t allow the 
Rule to ſtand, unleſs he had an Affidavit of the Fact; For by that Means 
any Perſon might come and ſuggeſt a talſe Fact, and ouſt the Spiritual 
Court of their Juriſdiction ; Quod Curia conceſſit, and 3 the 
Rule was diſcharged, the Counſel for the Plaintiff having no Affidavit. Ld, 
Raym. 2 Rep, 1211. Trin. 4 Ann. Burdet v. Newell. 

6. After Sentence in the Spiritual Court for defamatory Words the Court 
will not grant a Prohibition upon Syugge/tion that they were ſpoke in London, 
aud are attionable there Ly the Cuſiom ; For the Courts at Weſtminſter are 
not Ex Officio to take judicial Notice of ſuch Cuſtom aſter Sentence; 

but if ſuch Matter had been moved before Sentence, it need not then be 
proved by Affidavit, becauſe it is ſufficiently known. 8 Mod. 176. Trin 
9 Geo. Brook v. Winfield. 
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Prohibition. 41 
(E. a) How it may be Granted. To part. * 


(D) pl. 12 
the 


1. a Suit be in the Spiritual Court for a Thing Spiritual mix'd N. 
I ih a Matter triable by the Common Law, a Prohibition ſhall be Sec. 5 
granted Quoad the Patter triable at the Common Law, and not 
tor the Whole it they may be ſevered. Mich. 14. B. R. 
Fiſh and 1 Reſolved. Contra M. 8. Ja. B. Per Curiam 
ener Cult. 
i 2. As if the Suit be in the Spiritual Court by a Viſcount to avoid $«e(T,)pl. r, 
an Inſtitution Of another who is inſtituted ro A. his Chapel ot Eaſe ag 2. in the 
he pretends. Ik che other ſuggeſts that A. is a 3 Church by it- wr Ar 
ſelt, a Prohibition ſhall be granted as to the Trying whether it be a #1 
[Pariſh by itlelt, becauſe they ſhall not try the "Bounds of the {2a- 
riſh; but not for the Inſtitution; becauſe it appertains to them to 
kxamine whether it be well made. Mich. 14. Ja. B. B. #4 and. NQ, 
Chamberlaine the Prohibition granted; But Haughton ſald, That 7 
= ) — * well try the Inſtitution without trying the Bounds of 
the Parish. 
3. Ik a Teſtament be made of Land and Goods, and the Suit in Where (ict 
the Eccleſiaſtical Court is for the Goods, and the Queſtion ts W he- ed Wits 
ther the Teſtator revoked Will in his Lite, or not, a Prohibition hall ones 


! to be proved 


be granted Quoad the Land, and not Quoad the Goods, 93. 13. ber Tens, a 


Ja. B. between Arhill and Athill RelolveZ. Prohibition 
4. If a Man ſues tor rhe Probate ot a Leſtament in the Spiritual ki granted 
as do ch 


Court, in the Teſtament Land is deviſed, and other perſonal Things, , = bur 
a 1Irohibition ſhall be granted Quoad the Land, and not Quoas ny for the 
the Reſidue. M. 14, Ja. B. BR. Bancroft s Cale, Prohibition lo Legacies. 

anted | 2 Roll. Rep. 
i : 431. Trin 
21. Jac. Fasbio v. Gilbert. — F. N. B. 43. (P) S. P. and in Margin cites 37 H. 6. 9. per Aſhton. 46 
E. 3. 32 S. Prohibition. And in the New Notes there (a) cites 22 E.q. Conſultation 5. 8 H. 5. pl. 19. 
38 H. 6. 14. 40 E. 3 36 H. 6. Prohibition 3. 

A Prohibition was awarded generally, and afterwards a Conſultation Dummocb non procedant as to He 
Land. Mo. 87 3. in Gery's Caſe, pl. 1217 cites 45 Eliz. Broke v. Lucas The Teſtator deviſed 
Houſes, Lands and Goods, equally to be divided amopgſt his 3 Daughters who were all married, the 
Legatees libelled in the Spiritual Court for theſe Legacies ; bur a Prohibition was granted Quoad the 
Lands and Houſes in which the Teſtator hid Fee or Freehold, the Remedy for thoſe being in Chan- 
cery ; But a Clauſe was ordered to be inſerted in the Prohibition that they may proceed for the Goods, 
Palm. 120. Mich 17 Jac. B. R. Desbunnet v. Ferbanke. 


5. Upon Allegation in ſuch Caſe, that the Deviſor revoked the Will 
before his Death, a Prohibition ſhall be granted Quoad the Land. 

I). 14. Ja. B. N. Nev! and Boyer v. Winchcomb, Prohibition fo 

granted, upon the Will of Sir J. Morris. 

6. Tf a Man by Will deviſe all his Land and Goods ta a Stranger S c Roh. 
and dies, and alter his Death Adminiftration is granted ta another ep. 21; 4c- 


cordingly — 


upon Suggtion that the Deviſor was Non Sanz Memoriz at the Time d , 
of the Deviſe, a Prohibition may be granted to ſtay the Probate Fe 
of the wall as well for the Goods as for the Land Becaule other- Econ 


wiſe the Proof of the Mill tor the Goods will be an Evidence for the . 


Land; and here there is an Adminiſtrator who may ſue the Execu⸗ ne e 
cor in the mean Time, and ſo the Will may be tried at the Common ben and a« 
Law. 19. 12. Ja. B. R. Sir Job» Egerton's Mill Reſolved, and gebe rhe 


Ir * | Hole Court, 
Prohibition granted. That in Case 


of ſuch Will they will not grant a Prohibition for the Whole in the Generaliry ; but if in ſuch a Cate 
It be ſpecially alleged, That the "Teſtator was Non Sanz Memoriz, a Prollibitton ſhall be granted for 
the Whole; but not in all Caſes, for that would tend to hir der all the Proceedings in the Fecleſiuſtica! 
Court, and the Law allows a Probate there; Becauſe before a Will is proved, the Executor cannot bring 
anv Action — S. C. 2 Bulf. 212. accordingly. ; and that tho“ a Prohibition way be n:4nted as to ſuch 
Will, vet it onzht to he but in very ſpecial Cafes only, as the Principal Caſe was looked upon to he and 
to bea Calc of great Neccimty, and that it dc erved as great Favour 25 rofſible for the urholging of 4 
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great Houſe and Family which was diſinherited by the ſaid Will; and fo a Prohibition was granted for 
the Whole — Bulſt. 111. Paſch. 9 Jac. Anon. Prohibition was granted for the Hole; For the Land being 
the more conſiderable Thing ſhall draw all to it, and make the Probate of all to be here, and not in the 
Spiritual Court for any Part. A Prohibition was granted to the Proving a Will of Lands ang 
Goods. Bulſ. 199 Paſch. 10 Jac. Mary Semaine's Cale —— Cro. C. 115. pl. 7. Trin. 4 Car. a Probi. 
birion was granted generally for both Lands and Goods, and there being an om of Its being 
voked, there ſhall be no d15joining in the Prohibition; But if one makes ſeveral Wills, viz. one of bi, 
Lands and another of his Goods, and a Revocation is alleged of both, there a Prohibition ſhall be gra: t- 
ed for the one and denicd for the other. Denn's Caſe. Her. 113. Denne v. Sparkes S. C. No 
Prohibition ſhall go in any Manner to the Eccleſiaſtical Court to retain the P robate of a Will, for the 
Probate doth not affect a Devile of Land, tho' 2 Cro. 346. [Egerton v. y hays. was objected ; to 
which Holt anſwered, That it had been adjudged contrary to that Caſe ever fince. Cumb 170. Hudſon 
v. Fiſher 

* The Probate of the Will in the Sp iritual Court, for the Land will not prejudice the Heir ; For it 
Mall not be Evidence at Common Law; nor ſhall the Examination of the M itneſſes there be given in 
Evidence at Common Law. Per Berkley. J. Cro. C. 396 in the Caſe of Netter v. Brett. bd 
Fleming Ch. J. Paſch. 10 Jac. Bulſt. 199. in Mary Semaine's Cale. S. P. mentioned. 2 Ch. Caſes 
252. in the Caſe of Rothwell v. Huſſey.—— See (F. a) pl. 1, 2. 


7. Libel was {cr Tithes aud Agiſt ment to ſeveral Values. After Sentence 
a Prohibition was granted, that they thould not proceed as to the Tithes 
only. Mo. 873. pl. 1217. in Gerey's Cale, cites x1 Jac. Cook v. Stat- 
tord. 
8. The Suggeſtion was a Modus for a Farm, and the Libel was fo; 
Tithes and Offerings; ſo that the Segge/tion did not extend tothe Offerings; 
wherctore it was ruled per Cur. That Prohibition thall be only ©uezg ; 
and ſo it was ruled in the Caſe of Coleman v. Gilbert, upon a Motion 
the other Term. Sid. 251. Paſch. 17 Car. 2. B. R. Luſh v. Webb. 
An Article 9. A Bithop was libell'd againſt for Siincuy, and allo for raking exorbi- 
K was tant Fees for giving Inflitution, and for miſopplying Charities, and ccn- 
againſt a Bi- verting them to his own private Uſe, and for certifying that ſeveral Per- 
ſhop, that ſons had taken the Oaths, when in Truth they had not. It was ſuggeſt- 
the Biſvop of ed tor a Prohibition, That theſe Things are punithable in the Temporal 
the Dioceſs Courts, and as to the Fees that there was a Cuſtom tor taking fo much 
for the Trme .. FI , 3 , I 8 
being was tor Fees for granting Ordinations; and a Prohibition was granted quoad 
Viſitor ofa &c, 5 Mod. 433. Paſch. 11 W. 3. The Bithop of Cheſter's Caſe. [Bur 
Publick it ſeems miſprinted, and that it ſhould be The Bithop of St. David's, viz. 


School, and * 4 
props Page i Dr. Watſon's Cale. 


jhop had perverted the Charity to other Perſons than dire&ed by the Founder, and upon his Viſitation Lad 
carried away all the Books <uhich concern'd the Charity, and the very Grant by which it was given, and go- 
vern'd now at his Pleaſure. As to the other Matters, a Prohibition was denied, but was granted as to 
this of the School, which was held to be merely Temporal. Carth. 484. Paſch. 11 W. 3. Biſhop of 
St. Davids v. Lucy. 12 Mod. 239. S. C. & P. 


10. Aaminiſt ration was granted to the Wiſe; the Mother brouht an Ad- 
peal, alleging among other Things that /e IVife had coven inte ſoc f 
not meddle, tor that the was well provided tor otherwite ; and it was 
ſaid that they had nothing to do with this Matter in the Spiritual Court. 
Bur it was inſiſted that this tell incidently into the Principal Matter, of 
which that Court had Cognizance, and it did ct appear whether the De- 
legates would admit this Allegation, or not, and there is no Inſtance of a 
Prohibition quia timet ; a Prohibition was granted quoad that Allegarion 
only. I Vent. 313. Trin. 29 Car. 2. B. R. Baker v. Baker. 

11. Prohibition on a Suggeſtion of a Modus laid by Way of Catom, 
for a Groat to be paid for every Hog fhead of Cyder, or 2s. per Annum ia 
Lieu of all Tithes of all Grain and Fruit in any ſuch Orchard growing; 
and another Cuſtom of the Parſon's having the Sole Milking and Milk of 
all our Milch Kine for ſo many Weeks after Midſummer, and lo many Weeks 
after Michaelmuas, in Lieu of all Tithes of Hilke. The Statute of Improve- 
ment was ſuggeſted as to Part; and thereupon prayed a Prohibition for 
Tithes quoad hoc; and upon Debate ir was granted, 2 Show. 460. 461. 
pl. 428. Hill. 1 and 2 Jac. 2. B. R. Hill v Harris. 


Camb. 200. 12. A Suit was tor [nce/t iu marrying a fit Wite's Siſter, The Plain- 
S. C accord- tiff in the Prohibition ſuggeſted that the, απ] br tte ns 07, 224 he bad 
Ingy. | : 


a AY: /4 


Netar and Stephen Brett. 
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a Son by her, to whom an Hſtate was deſcended as Heir to bis Mother; and 12 Mod. 35. 
that tho' he had pleaded this Matter, they went on to annul the Mar- 1 1 
riage, and baſtardize the Iſſue. Per Cur. A Prohibition all go 7s zo 1 


: l . . 0 by the 
Name of Hinks v. Harris. —.—Carth. 271. S. C. accordingly, 


13. A Libel was for Words ſpoken of a Parſon, and alſo for Brawling in 
the Church-yard. A Prohibition was granted as to the Words, but not as 
to the Brawling. 3 Salk. 288. pl. 9. Patch. 2 Ann. Brown v. Tauncr, 


SSC (E. a) 


(F. a) How it ſhall be granted | as to Part. 


„ Land, upon a Suggeſtion that the De- 2 Bulft. 210 
viſor was Non compos mentis at the Time of the Deviſe, a JIro- ee v. 

hibition ſhall be granted ro ſtay the Probate Quoad the Land only, and (5 "FR 
not Quoad the Goods, becauſe tit it ſhall be granted Quoad the s. 0 


Goods, the Executor cannot have any Action tn the Meine Tune, 


which would be inconvement. JI. 14 Ja. B. B. Hrohibition fg , 5 {+- 
(E. 2 no]. 0. 
ranted. and the 


Notes 915 5 
his was the Practice heretofote, but now no Prohibition will be granted in ſuch Caſe; for uu 
leſo Probate be, the Executor cannot ſue for Debts which might be inconvenient. Ard to grant Prove 
bition as to the Land would be in vain, becau'e as to the Lund the Probate 1s no Evidence ether Pro 
or Con in any Court of Law, but as a Proceeding Coram non Judice ; yet it i5 good us to the Goods, 


2 Salk. 552. Partridge's Caſe. 


2. If a Man makes his Wil in Writing, and thereby deviſes ſeveral Sty. 228. 
Legacies, and deviſes thereby allo certain Land to his Execurort here after * © 4<<orc1 
nam' d in Fee tor Payment ot Debts and Legacies, and after names the ingly. 
Executor, who proves the Will, and another appcals to revoke the 
Probate, nd rohibition lies either tar the Land or Go9ds, or other- 
wile, upon Surmiſe chat Teſtator was Non compos mentis for the In— 
convenience which will enſue as to the Legatces and Derconal Eſtate, See (E. a) 
and the * ]Irobate is no Evidence as to the Land at Common Law. ?!- c- 

Tr. 1650, between Bowles aad Clerk ADJUDRED per totain Curtam, and 
Prohibition dented to the JIrerogative Court, 

3+ If a Man makes his Will, and diſpoſes of his Goods, and then fo. 355. pl. 
makes A. B. his Executor thereof, and alter deviſes his Lands, tit this 3; Netter v- 
Caſe if the Executor be cited into the Spiritual Court ta prove the nd 
Will Quoad the Land, a Prohibition lies Qugag the Land; tor ro P 
thele are ſeveral Wills. M. 10 Car. B. R. Reſolvev per Curiam, 3) 8.0. 
and Jrohibvition granted upon Stephen Brett's Will, between 287 0 058 
3ut Hill. 10 Car. a Conſultation was 74 


( Dara'd with 


granted upon ſolemn Argument in this Caſe, upon Diem of the « 0m, 


Will, by which it appeared that it was One Will, tho' [there were] te- jor Paymene 
| veral Parts thereof ; and this was granted by Jones and Barkley 2 Le- 


the Land as for the Goods, Intratur. Mich. 1s Car. Rot. 132, 


; 

: 
." 
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| TIT! * ' 7 | P 
againſt the Opinion of Croke; and they ſaid that in the Cale of T9. 2. =, 
* Marguis of Wincheſter, d Conſultation was alſo granted as well for , 
excics ; an1 
| thit the 
R caſon of Croke's Doubt was, becauſe the Land was the Principal, and they have no Authority to meddl 
with any Will concerning Land, and that there might be an Inconvenience if the Will there ſouls be 
countenanced ordiſcountenanc'd concerning the Land; and becauſe a Prohibition was granted, he wa: of 
')pinion that the Parrics ought to purſug the uſual Courle for the Defendant ro appeir, und the Plaintitfto 
declare. But the other Juſtices gave a Rule that Conſultation be awarded Niſi &c. — 154. 295. S C. and 
> P.—Upon lotion for a Prohibition, becauſe they proceeded to prove a Weil of Lands wil Goods, Hal: 
Ch J. aid, Their proving the Will ſignĩ ed nothing r: to he Land, and that 1 WII is Inte, and 

| * 
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** * 


_ — — dA 


we arc not advis'd to grant a Prohibition in ſuch Cafe. Mod. go. pl. 57. Mich. 22 Car. 2. B. R. Anon. 
S. P. Comb. 46. Paſch. 3 Jac. 2. B. R. Anon. And Holloway J. faid that W itneſſes might wel! 
be examined there to the whole. * 6 Rep. 23. — See (E. a) pl. 3. 4. and the Notes. 


Mo. 8:3. pl. 4. In a Suit in the Eccleſiaſtical Court, if the Court there gives 
3 2 Sentence for the Plaintiff, and gives to him creble Damages, where 
8 3 by the Statute they cannot give but Double Damages, A J2rohibition 
ingly. ſhalt be granted; but this ſhall not be generally upon the Cauſe, but 
Gedb. 245. that they ſhall not proceed to the Execution of the Sentence Quoad 
pl-341- 5. the Treble Value without more, and if they there may by their Law 
Girry, (ever it, they may proceed to the Execution tor the Double Value. 
Dill. 11 Ja. B. between Baldwin and Geery per Curtam refolved, and 
Probibition fo granted. 5 

5. Ika an makes a Will in Writing for his Land only, and there 
by diſpoſes his Land, and does not make him Executor ot his Govds 
by the ſame Will, but this is a diſtin&t Will of it ſelt, and is enden 
voured to be proved in the Spiritual Court, a JIrohibitton lies, be⸗ 
cauſe it is made deviſable by the Statutes of 32 & 34 H. 8. and con 
cerns real Things with which the Spiritual Court has nothing to 
do, and were not Teſtamentary at the Common Law. Y. 10 Car, 
B. R. between Brett and Neltar per totam Curiam agreed. 

6. Tf a Man libels in the Eccleſtaſtical Court tor rwo Things, 
whereof the one belongs to the Juxisdiction of the Eccleſiaſtical Court, 
and the other is triable at Common Law, and thercupon Sentence is given; 
if by this the Puniſhmenrs are intermixed for both, that the Sentence 
cannot ſtand tor any unleſs tor both, a Prohibition hall be granted 
for both. M. 38. 39 El. B. B. between Buer and Bartlett. 

Mhere a J. As if a Man libels for ſaying of him, Thou art fitter for the Pil- 
Aiden lory than for a Preacher, and that he ſpoke thole Words in Time of 
Cc - Divine Service, and thereupon Sentence is given that the Defendant 
Scandalous (hall recant the Words cc. It the Oefendant ſhews ta the Temporal 
Words, and Cgurt that he, ſpeaking ot a certain Releale cc. ſaid, that the ]Ilaintiff 
ſome -t the had forged the laid Releaſe, and by Reaſon thercok he ſpoke the ſaid 
actionable at Words, {9 that he may have Action for the Words at the Common 
Law, and Law. In this Cale, tho the Suit is maintainable in the Eccleſiaſtt- 
ſome puniſh- cal Court for ſpeaking of the Words in Time of Divine Service, 
_— yet becauſe the Sentence is given that he thall recant the Words, which 
Seinen ie for all, a Irohibition lies for all. M. 38. 39 El. B. K. between 
Prohibition Butler and Bartlett QDJUDgeD. - 
4 

Quodd thoſe Words which were actionable at Law; and it was granted by the Ch. J. becauſe the 


Words were an entire Sentence, and ſpoken altogether ar the ſame Time; and therefore if a Prohibi- 
tion ſhould not go, it would be a Double Vexation. 3 Mod. 74. Mich. 1 Jac. 2. Anon. 


8. A Woman libell'd for ſaying, That fe had a Baſtard. A Prohibi- 
tion was awarded as to the Baſtardy, but that they ſhall proceed for the 
Defamation. Mo. 873. pl. 1217. cites 37 Eliz. Cullier v. Cullier. 


* 8 


„* 


(F. a. 2) Vit, Declarations &c. in Prohibitions, and 
Rules concerning them. 


1. IF Prohibition iſſues to the Spiritual Court, and notevithſtanding this 

the Party is there Suſpended or Hæcciumunicated, there Proceſs thall 

iſſue to the Biſhop to aſſoil him, but the 7 Writ ſhall not be with a Pain. 
Br. Prohibition, pl. 25. cites 13 H. 5. 16. 

2. It a Libel be in Court Chrittian for Defamation, the Defamation 

mult be particularly expreſs'd therein. 2 lud. 493. 


3. The 
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3. The Hurmiſe for a Prohibition 15 as a Writ, ſo that it FYariance be le- The Plaintiff 
teen the ſame aud the Declaration, all is naught. Le. 128. pl. 175. Trin. apy" „ 
30 Eliz. B. R. in the Cafe of Gomerſhall v. Biſhop. 3 

: 6 Ii coll and 
Lambs, but the IF itneſſes to prove his Suggeſtion, ſpoke nothing of the N ool], but only of the Landi; 
whereupon the Court was moved for a Conſultation, becauſe t 1e Suggeſtion was of a joint Preſeription, 
& Modus Decimandi, both for Wooll and Lambs; and no Proof being as to the Wooll, he had failed 
in Toto; But per Cur. there is a Difference between a Suggeſtion to have a Prohibition and a Prefcrip- 
tion compriz'd therein, and where the Preſcription is by way of Defence for Plea in any original Acti- 
on: for in the laſt Caſe a joint Preſcription is alleg'd for two Things, and failing in one deltroys the 
whole, becauſe it is by way of Title but tis otherwiſe here, b-cauſc this Prot 1%.t:on 's only to five the 
King's Court a Juriſdittion ; and therefore, tho' the Plaintiff ſuppoſes, hat the Court ought to hold Plea 
both of the Tithes of the Wooll und the Lambs, and as to the Wooll it is payable in Kuid, aiid fo to 
be ſentenc'd in the Spiritual Court, yet the Modus is good for the Lambs, and the Court ſhall have Ju- 
riſuiction of that; for now, upon the Proof, it ſhall be taken, "Phat the Preſcription, which makes the 
Plea Temporal, was only for the Lambs. Telv. 55. Mich. 2 Jac. B K. Caſc of Prohibition. 


— 


4. A Vicar libel'd again/f two of his Pariſh ſeverally for ſinall Tithes, S. P. Le. 286. 
and alſo tor Herbage, Milk &c. they joined in a Prohibition, and ſug- P1355 Palch. 
7 all Ti 4 * Tirhj udo. 20 Eliz. BR. 
geſted 1or all but the ſmall Tithes a Cuſtom of Tithing. Adjudg'd, si, Gilbert 
They could not join in one Prohibition, becauſe the Vexation ot one Gerrard . 
could not extend to the other; but becauſe the Cuſtom fuggeited was Sherringron, 


triable ar Common Law, the Spiritual Court was juſtly prohibited, tho? 


not in ſo due a Form as it ought; and therefore ordered the Plaintifls to 


declare ſeverally, and to proceed as upon ſeveral Prohibirions. Yelv.123. 


Trin. 6 Jac; B. KR. Burges and Dixon v. Athron. 


5. Libel &c. tor calung the Plaintiff' Old Thief and Old Where; the 
Delendant /ugze/fed for a Prohibition, 7. hat if any ſuch Words were {poke 
they were ipoken at the fame Time; This Suggeſtion was ill, becauſe 
the Words ought to have been fully confeſs'd. Vent. 10. Hill. 20 & 21 
Car. 2. B. R. Day v. Pitts. 

6. Where a Prohibition is fo on a Preſcription, and the Defendant 
traverſes the Preſcription, if the Plaintiff demurs, a Conſultation thall go. 
Vide Lord Raym. 2 Rep. 555. Paſch. 1 Anne. ] acob v. Dallow. 

7. The Plaintiff declared upon a Prohibition, and upon Demurrer to 
the Declaration, Exception was taken to it, becauſe the Declaration ſets 
forth, That the Defendant ſuued in the Spiritual Court poſt Regiam Prohibi= 
tionemn ei prius inde in contrarium direct, bur does not lay (deliberat”) and 
here appears no Cauſe of Action, ſince it is not ſet torth, That the Pro- 
hibicion was deliver'd. The Court was of Opinion, Holt abſente, That 
when you proceed for Damages, then it muſt be fer forth, That the Pro- 
hibition was deliver'd, and allo a Venue laid; Bur in this Caſe, which 
is only to maintain the Furiſdiftion of the Court, it is not neceſlary. 11 
Mod. 263. Hill. 8 Ann. B. R. Biſhop v. Eagle. 

8. It Declaration in Prohibition be by vo cho ſued the Prohibition, 
and 9 Plea be put in in due Time, the Plaintiff may have Judgment by 
Nihil dicit, ideo ſtet Prohibitio; but if it be of the other Side, and no Pleu, 
there thall be likewiſe a Mi dicit, and a Conſultation. 12 Mod. 447. 
Paſch. 13 W.3. B. R. Turton v. Reiner. 


(G. a) The Continuance of a Prohibition. 


I, 1 a Prohibition was granted by Q. Eliz. it ſcems, That this When a 
J continues now in the Time of the King, [9 that the Spiritual Tort Prohibition 
cannot proceed. . 14 Ja, B. R. between 7064/0 and £oppenger Hit wit of 
was doubted per Curiam, becauſe it was granted tor a Contempt to other Pro- 
the Queen. | ce ſo be there, 
it is“ dis- 
continued by Demiſe of the King. But if Attachment iſſues and is return'd, as the Chief Tao Nig, 
or it the Party appears, and puts in Bail, it is then — the Suit of the Parry, and is hot difconti- 
| nued 
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Prohibition. 


s Demiſe. Lat. 114, 115. Watkins's Caſe. 
the Party. Noy 77. Dixy v. Brown. 


—̃— * 1 * 


— — — 


* Becauſe in this Caſe the Prohibi. 


nued by the King 
1on is the Suit of 


(H. a) By whom it may be granted. [And when. Be. 
fore Plea pending. | pl. 3. 


I, OM the Petitions in Parliament of 18 E. 1, to, 1. their 
is ſuch Petition and Anſwer to it. Ns 5 
2, In Queremonia Populi &c. Cancellarius aut Capitalis Juſttctariu: 
habeat poteſtatem cognoſcendi, quæ Placita ſuperſederi poſſint in Catibu; 
Eccleſiaſticis. 


e 3. A Prohibition may be granted by che Court of Common Bench tg 


the Eccleſiaſtical Court, to the Court of the Council of Bork, . 


S. P. 2 cc. upon Suggeſtion made to the Court ot the Caute, tho THLTE be nor 
wo hg 1... any Plea pending in the ſame Court lor the ſame Thing. D. 6. Ja. B. 


CB en between Banks and Wharton, per Cliriam; Contra, Walinfiey, 19. 
5. Picton Id. B. between Robinſon and Bie. Adjudg'd. 


12 Kep 58. 
S. P. For the Common Law, which :; 


© ,, 0 <4, © 


tion lies. Nax. 35. pl o. Trin. 15 Car. Per Berkley and Croke |. only in Court. Anon. C. B 
may grant a Prohibition, and if the Matter after appears to be Spiritual, they may grant a Conſultation 
duod nota, Er. Conſultation, pl. 3. cites 38 H 6. 14. — Br. Prohibition, pl. 6. cites S. C. 


"05:15 7) 4, A Prohibition may be granted by rhe Court of Common Bench t. 


2 0, 4. 
No. SO! TY 

1:52, Mich ta a Church in Lancathire after Induction made of him therets; 19 
e Quare Impedit for this Church cannat be brought here but g 
tn the Countp of Lancaſter, becauſc che Litle ot rhe Advowlon is 10: 
eto be queſtioned by this Prohibition, but the Intruſion upon the Common 


2: Attach. F. Prohibition was ſued out of Chancery, directed to the Juſtices o! 


* 14 2 * 0 \ * — - Ry : 
e 2 9 C. B. to make Attachment, becauſe the Defendant has ſued in the Ecclen- 
+ + 101), 5 1 8 ® - : 5 r ; 
{Cites oo aſtical Court tor a Debt hieb neither tor hed Matriiaou; gor Teſtameut, and 


5 1 * N * 3 . 

Rr. (on- Of Which Conuſance belong'd ro the King's Court; ant it was thew'd, 
0 ? N * . g 1 1 „ | 1 , 
9, . Pi That Mens 9 N | 


/ ' * 
* 79 7 912 * 9 fx. * 
1 9 6 


* % . 
" 
* a 4 «4 4 i 
\n; 
bh SF. VV VB 
| 


Thy 
J wVy 
— 
not 
A 
* D. 
„ 

* 


ich :; 
ction, 
Point, 
rit or 
nd b. 
- All 
27. in 
Plain: 


4 it, th 
Trin 


nan, 
e Sur- 
hit 

ylance. 


e been 


by way 
there 
Probibi 
- C.D 


tation 


1 
* 
55 th? 
31 


Chel 


des 0 
lei- 
ie 
4 3 a 4 
ew WS 


Olin 
18 01 
mnmmon 
ned. 


Prohibition. 4.7 


— —C_— 


— 


Curt, and the Judges there held the Plea, and pray'd Prohibition out < tre; 8.0 
of C. B. to the Judges and Party to ceaſe ; And it was in doubt ar firſt, © 3 
but after wards, becauſe Precedents were thereot ſhewn, it Was therctore e e Do 
rranted with Afent of all the Juſtices; And fo fee that the Chancery, granted upon 
Z. R. and C. B. may grant Prohibition. But it ſeams, That C. B. canyor Spoliation, 

unleſs they have 2 an Original pending in the fame Bank of the ſame Mat- 8 i "2 
ter. Br. Prohibition, pl. 6. cites 38 H. 6. 14. Tt, and 
no Syiritical 


Spoliaticn , for Spoliation, in its proper Nature, appertains totle Spiritual Lac. 


6. If a Man ſes in C. B. for Treſpaſs, or the like, and likewiſe in the But a Man 
Spiritual Court for the ſame Canſe, he may thew the Matter in C. B. and 1 
hall have a Prohibition frc thence directed to the Judges &c. F. N. B. „% of the 
43. (G) 


Crancery th oy 
: B. R. toon 

his Surmiſe, farmiſng, That he is ſued in the Spiritual Court for a Temporal Caſe &. altho' he be not 

{ſed in B. R. or elſewhere, for that Cauſe. F. N. B 43. (H) 


7, The Grand Sefrons of North Wales may fend a Prohibition, and Ibid. fan, 


A 2 ” I \ 3 he Word © I 4 
write to the Spiritual Courts there as well as the Courts here may ; and es 0: 
ſo they have usd to do, and it is the ancient Court of the faid Ring- te the 


dom, which has been Time out of Mind, and is confirm'd by the Statute camet dite 
37 H. 8. Sid. 92. pl. 16. Mich. 14 Car. 2. B. R. Winn's Cale. to the Þi- 
: ſhop, ane 
this is the Reaſon that Qnare Imvyedir does not lie there — But (rc 341, 342. Hill. o Car. B. K in 
the Caſe of Cort v. Biſhop Gf Str. David's and Owen & al. Ir being Ao 11 4] ſor Error, Tat the ion 
beivg Party, the Grand Sefions could not write to the Archbiſhop of Canterbury, becauſe rhey have 


ro Power to puniſh him if he ſhould not obey, 'Fhe Court doubred, but the Keporter ys, It tems 

Prima Facic, that they may well write to him; for it is now a Court of tlie King's, and a (lar. * 
X - * 4 - * — = * ' : 2 4 . 1333 ' T _ b 

Admiſit lies if le does not admit „ But v. hen they enn NU Ar. lies in VV Ales they bad no uchi on. Fs 


and for that Reaſon a Quare Impedit lay in the adjotning Counties, but not fo at this Lay; Bui they 
would advite. Ibid. 348. Judgment was affirm'd. Jas $32. KQ IET, 


J. a) To the Courts Temporal. In what Caſes it lies. 


1, TJ there be one entire Contract above 408. and the Suit for it 18 de 5.0 5 
in a Court Baron, ſevering it into diverſe finall Sums Under 40 g. r 
A ]2rohtbition ſhall be granted, becauſe it ts done to detraug the 1 ng 
King's Court. 19 D. 6. 54, (Note, There have bern leveral 1D ra sb. 
hibitions granted in uch Cales of tate Cunc.) Dive the Stattite 
of 11 H. 7. cap. 19. accordingly. 

2. Ik an Interior Court of Record, which has awer by Charter or No Protit. 


by Preſcription, of Things and Icttons ariling within the Jüctahnc bien that 
tion of the Court, hold Plea of a Contract, Battery, Obiigatioi, or % 
other Thing done out of the Juriſdiction of the Court, Tha" it be tranſi⸗ 155 1 88 
Cory, pet the Cauſe of Action not ariling within the Jurtisdicttam ot % 

the Court, a Prohibition lies. M. 15 Car. B. B. Per Curiamm 
preter Berkley, who ſeemed e contra by reafoin of the comman 
Ulage, that luch Courts hold Pica in iuch Cairs, oe Pe: 


„ Of tint 


! 4» 4 70 3 8 1 7 . * 5 . : : b 1 14 : 
10 Þ. Cale in 2 Roll. Abr. 317. 15 to be underſtood. 2 Lutw. © + Per Powell 1. in Caſe of (th 
V. of 0 677 4 


If a Nattcr ariſes Extra Juriſdictionem, and the Plaintiff declares of it as Infra Jnrifierionem. 1 
Defend; nt may plead to the ſuriſdiction of the Court, and it that be over-ruled, mir have ('r : ' 
tion on rhe Statute of Weſtwinſter - but it he waives thut and pleads ta te Meritt, ho in be 
eee 1, nor can he rake Advantage of their Want of furiſdiction; for by the ernie! 

(012415 ” * 


32> | r 0 i : ' 
Oz _ s OW! Adin non, ie 15 Eſtopp'd re lay that it was a MM er chat aru'y 4; 
Per Cur. B. K. Salk. 222, in Caſe of Lucling es Denning 


d 4 1&4) 34 


& 


48 Prohibition. 
Holl. Kep. 3. Ik a Man (ues in the Marches of Wales, and ſhews a Matter 
5 5 8 4 which the ©efendant has done, to the great Damage ot the Plaincift, a 
11.5 eli, Prohibition ſhatl be granted, becauſe it is nor ſhewn in the Bill ro what 


Caſe iris Damage it is; for this Court cannot hold lea by their Inſtructions 
uncertain over the Value of 40 l. and here the Oamages may exceed this Sum, 


what the 


Sum is — MOI, ought to appear that they have Jurisdiction ot the Matter, to 
The Suir OUuſt the Court of the King of Jurtsdiction. 10. 14 Ja. B. R. be⸗ 
was occa- tween Jennings and Bromage łeſolve d, and Prohibition granted. 

honed b 

the not ER a Leaſe according to an Agreement, and it was to compel the Party to execute the Po. 
ſeſſion, by nk, Trap a Leaſe according to the Agreement; but becauſe the Party might have an Action 
on the Caſe or Covenant, a Prohibition was granted. And they ſaid he could not be compell'd to exe. 
cure a Leuſe in Specie. Roll. Rep. 368. pl. 21. Bromage v. Gennivg 

Where the Marches proceeded upon an Engliſh Bill, ſuppoſing the Defendant had promiſed upon a 
Conſideration to pay the Debt of a Stranger, a Prohibition was pray'd, becauſe it is in the Nature of an 
Action on the Cle, and conſiſts meerly in Damages; and tho* many Precedents were ſhewn of their 
Proccedings in ſuch Actions, and the Statute of 34 H. 8. cap. 26. that they ſhould determine ſuch 
Caſes as were heretofore accuſtom'd and uſed &c. as ſhould be aſſign'd ro them by the King &c. and 
1: was pretended that this was within their Inſtruct ions, yet the Court granted the Prohibition; for 
where Damages are uncertain, they cannot be ſet in a Court of Equity, but by a Jury. Vent, 300. Prin. 
30 Car. 2. B R. Anon. 

An Aftion in the Nature of an Ejectment was brought in the Court of the Marches of Wales, and 
Prohibition granted, becauſe they have nothing to do to meddle with the Poſſeſſions of Men, unleſs in 
Reſpect of Force. Roll Rep. 309. Paſch. 21 Jac. B. R. Anon. 

Ii Debt in the Court of the Marches, a Prohibition was granted, becauſe the Plaintiff did net ſhexv the 
Contratt to be within their Juriſdicliun. Roll. Rep. 311. [but it is wrong pag'd, and ſhould be 312.] 
Paſch zr1 Jac. B. R. Anon. 

The Defendant ſued the Plaintiff in the Court of the Marches of Wales at Ludlow, for a Legacy of 
ol ard a Braſs Pot; and the Plaintitt prayed a Prohibition, and it was granted to him, becauſe this Cour: 
y their Inſtructions have not Power to hold Plea of a Legacy. Raym. 191. Mich. 22 Car. B. R. El- 

lis v. Winne. 


4. If the Court of Council of York, which is a Court of Equity, do de- 
erte againſt a Maxim in Law, as againſt a Jointenant who was in by Sur- 
vivorthip, that the Heir of his Companion ſhall have the Moiety; in 
this Cafe a Prohibition ſhall be granted, unleſs during the Lives of the 
Parties it was agreed that there ſhall not be any Survivorthip; and then 
it they hold Plea upon that Equity, it is good. Win. 79. Patch. 22 
Jac. C. B. Portington v. Beamont. 

But where F. In Afſumplir tor Wares brought in Feverſnam Court, the Defend: 
Debt was tender d a Plea, that the Contract was made out of the Fariſdiction, and de- 


. bo. manded Judgment if &c. Upon producing of an Affidavit of the Tender 
Defendant Of the Plea and Retuſal, a Prohibition was granted. Raym. 189. Mich. 
mov'd fora 22 Car. 2. B. R. Michel v. Bisby. 
Prohibition, 
ſuggeſting that he tender'd a Plea below, That the Cauſe of Action did ariſe out of the Juriſdiftion &c. 
and ofercd to make Oath of the Truth of his Plea, but it was ſhewn that he tendered ſuch Plea after He 
Court was 1p, whereas it ought to be in Propria Perſona, and in Court; and tho' he offered to make Aﬀi- 
darit in B. R. of the Truth of his Plea, it was denied, becauſe he muſt make it in that very Court whoſe 
Juriſcliction 18 7 85 therely, 6 Mod. 146. Paſch. 3 Ann. B. R. Sparks v. Wood The Plea muſt be 
tender'd upon Oath in the Interior Court. Vent. 180. 181. Hill. 23 & 24 Car 2. B. R. St. Aubin 
v. Cox. 
If an ſiferior Court has Juriſciction over the Cauſe of Action, no Prohibition ought to go upon a Sug - 
geſtion That the Cauſe of Action aroſe our of the Juriſdiction: but you eght to plead to the Juriſdictinn, 


and if they refuſe ſuch Plea, then move for a Prohibition. Per tot. Cur And Holt ſaid, There have 
been Ca'es to the contrary, but the Law is now ſettled otherwiſe ; and if a Parſon pleads in Chief, he 
ſhall never afign this for Error, if ſuch Inferior Court has Juriſdiction of the Thing. 11 Mod. 132 
Trin. 6 Ann 1707. B. K. Anon. 


6. A Prohibition was prayed to the Court of the Chamberlain of Cheſter, 
where an Engliſh Bill was preterr'd, ſetting forth that F. S. being indebt- 
ed to the Plaintiff, the Defendant upon good Conſideration promiſed, tha: 
if J. S. did not pay it, he would, and that he wanted ſuch preciſe Proof ot 
the Promiſe as the Law required ; and ſo prayed to be relieved by the 
Equity of the Court; the Defendant conteſs'd the Promiſe in his Anſwer, 
and ſaid that he had paid the Money, And a Prohibition was granted; 
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: Prohibition. 49 


ſor the Plaintiff had now obtained the End of his Suit, and might have 
Remedy at Law upon the Evidence of the Detendant's Anſwer. Vent. 
212. Trin. 24 Car. 2. B. R. Mekins v. Minſhaw. 

* ». Prohibition to the Admiralty was denied to be granted, unleſs they So a Proli- 
retuſed a Plea, Carth. 166. Mich. 2 W. & M. B. R. Edmonſon v. bition was 


2 moved for ro 
* alker. the Admiral- 


ty, bur de- 


Mmicd unleſi the Defendant there <would appear and give Bail. 2 Salk 548. Trin. 4 & 5 W. & M. Whar- 


ton v. Pitts. 


1 r 


6 


(K. a) To what Court it may be granted. 


. F a Writ of Right of Dower he ſued in B. where the Lord has a But it i; ad- 

; Court to hold Plea ; the Lord may ſue a JIrohibition directed to , c.. 

khe denten of B. that they proceed not upon this lea. Fitz. Nat. of th, Mare 

8. 3 I 

2. A Prohibition may be granted by the King's Bench ro the Court A Probibi- , 4 
of the Butchy, ik they hold IDlea of any Land not Parcel of the wo- wa tv „ 


Dutchy. Tr. 12 Ja. B. K. between Sir Thomas Beamont and * 
Doſpital of 7725/0 adjudged. * P. 13 Ja, B. R. between Cootes and + bel. 518, 


$'ckerman JIlalnttits, and Sir Henry Warner Defendant adjudged. WR 
Jobart's Reports 105, between * Owen and Holt in Bank. 2 


tor holding 
Plea of the Validity of Letters Patents granted of a Manor. 3 Bulſt 119. Sir H. Warner v. i 
man and Coates. -—Roll. Rep. 252. S. C. Coats and Suckerm in v. Warner. Mich. 12 Jac B. R. and 
the Suit being for Tithes, it was held that a Prohibition lics, Tithes being an Inheritan-e, 
A Suit was commenced in the Dutchy Chancery Court to diſtoter Matters whereby the Deſendant there 


voulu forfeit bis Free hold; and-a Prohibition was granted. 2 Salk. 550. Sir Baſil Firebracc's Cate, -- - 


Hob. 57. pl. 101. S. C. 


3. It a Man ſues in the Chancery of Cheſter for a Matter triable at * 3 Bug. 
the Common Law, yet no JIrohibitton ſhall be granted by the Court 5 J. 
of B. R. becauſe the King's Writ does not ruñ there, and there is a F ne 
Court of B. R. to grant a JIrohtibition ; for there are all Courts Frankrne- 
there as there are here. M. 13 Ja. B. R. and there ID, 13 Ja. be⸗ ment. 
tween „Vaude and Pannel! reſolved, and Prohibition denied. But K, Hes. 
Cr. 1651. between Fitton and Richardſon łeſolved e contra, and Dro- 2 + oy 
hibition granted accordingly, Contra M. 12 Ja, B. 1 Sy. 285. 

a Suit there by Engliſh Bill for Jointure of the Wife, which is a Vatter of Freehold, and 1 
ſuch Anſwer there, they having made a Decree, a Prohibition was granted. Per Cur. Sid. 139. Gerard 


Butler & al. 


4. It an Obligation be made in Cheſhire (but it is not ſo dated) and 
the Parties inhabit there, and Debt is brought upon this Obligation in 
Bank, and thereupon the Obligor erhibits a Bill in che Exchequer at 
Cheſter to berelieved, and an Tnjunction ts awarded agatnſt the 1 lain⸗ 


tiff not to proceed at Common Law, a Prohibition may be granted 
Dut of Bank to them; for ſuch cranticory Actions may be ſued in any 


Place, tho the Parties dwell in Chefhire. Tr. 7 Ja. B. between 
SL ovey and Ales, per Cuxiam. | 

4 5. Ika Quare Impedit be brought in the Court at Lancaſter aſter 
the Incumbent is Inducted, and after wards a Suit is in the Eccleſiatti- 


cal Court to avoid the Inſtitution, pet no Probibition [will be 
Franted.)] 13 Prob 3 


n 
% 
k 


6. Ik a Suit be in the Eccleſiaſtical Court of Cheſter to avoid an In- Sec (Eu 


Hitution, after which the Clerk is inducted to the Benefice within the F. 
County Palatine of Cheſter, tho' it be within the County Palatine, 


at19 
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Prohibition. 


8 C. cited 2 
Hau k. PLC. 
14. cap. 4. 8. 
12. And the 


Serjeant ſays, 
That this 15 


ſtrongly in- 


and ſo the Writ of the King does not run, and tho the Comma 
Law Court wirüm the County Palatine may grant a J2rohivition, 
vet a Prohibition may be granted here in Bauk or Banco Reais 
tor it is only to reform the Uſurpation which they make upon the Com. 
mon Law. P. 12 Jad. B. between Sir Zmothy Hutton and the Bijhey 
cf Che/ter per Curiam. ; 

7. Prohibition was granted to the Council of York for holding Pleas i» 
Replevia and Avowries, the Court being clear ot Opinion that theſe arg 
Nlatters determinable at Common Law. 1 Bulſt. 110. Paſch. 9 [ac 
Baker v. Dickenſon. 

8. If any Eugliſb Court holds Plea of a Thing whereof Judgment i. 
given at the Common Law, Prohibition lies upon Statute 27 E. 3. 1. 
H. 4. 23. Per Choke Ch. J. and cites 13 E. 3. Prohibition 11. that after 
Judgment in a Oare Impedit, the Defendant ſued in Chancery to avoid 
the ſudgment, and there Prohibition was awarded. Mo. 836. pl. 1129 


Mich. 12 Jac. \Wrighr's Caſe. 
9 A Prohibition was granted by B. R. to the Court of Exchequer, th: | 


holding Plea of Common Pleas without a Writ of Privilege. Per Co: 
Ch. J. who cited the Regiſter, 3 Bulit. 120. in Caſe of Warner v. Sukerman 
10. It the Judges ot C. B. held Plea of an Appeal, a Prohibition 1s t 
be granted by B. R. Per Coke Ch. J. 3 Bulſt. 120. cites the Regiſter 
It. N R. ney prohibit any Court whatſoever, if they excced and tray. 


greſs their FuriſditFion 3 Per Coke Ch. J. And he faid, There is not an, 


Court in Weſtminſter-Hall but may be prohibited by B. R. it they c. 
ceed their Juriſdiction, and that this is clear without any Queltion, 
Bultt. 120. 

12. Prohibitions are grantable ro almoſt all Sorts of Courts whic, 
differ from the Common Law in their Proceedings; to Courts Chrittian, 
to the Admiralty, nay to the Delegates, and even to the * Steward 24. 
Marſhal, upon the Stature of Articuli ſuper Chartas, cap. 3. Show. Pat! 
Caſes 63. Arg. in the Caſe of Oldis v. Donmille. 


ſiſted on there; but he ſays, That there having been no Court holden before a Conſtable and a Matt. 
for theſe many Years, and there ſeeming to be ſmall Likelihood of its being revived, he refers the Ret: 
to the Report of the Cate by that learned Author. — And ſee a Prohibition mov'd for to the Court ot 
Chancery. Lord Raym. Rep. 531. Hill. 11 W. 3. B. R. Davis's Caſe. 

8 P. F. N. B. 241. (C) 


13. ACujto;n-Honſe Officer exhibited an Information of Seiſure of an Hog 
head ot Wine belonging to E. and ſeiſed for not paying Cutem, H. neg. 
lected to enter his Claim in the Exchequer, bur in the mean Time b7ou:/: 
Treſpaſs in B. R. The Barons, upon Motion, order'd the Proceedins+ 


— 


in B. R. ſhould be ſtay'd, and the Cauſe removed into the Exchequer 


rhe ſame State and Forwardneſs. Z. was ſerved with the Order, but g 


Rules fer Pleading ; whereupon an Attachment was iſſued by the Exche 3: © 


againſt him, upon which he moved for a Prohibition to the Court of Exchc- 
quer, and a Rule was made to hear Counſel ; On the Argument ſeveral 
Precedents were cited, one in 19H. 7. Rot. 16. exactly like this. J 
Court took Time to conſider ot the Precedents, and in the mean Time 


che Matter was compounded. 2 Salk. 550. Mich. 12 W. 3. B. R. Earl: | 


v. Paine. — cites Reg. 187. 2 Inſt. 551. 


14. A Prohibition Hes 20 the Court of Honour to prohibit @ Suit there 
ior Words. Holt Ch. J. at firſt doubred, Whether there was or could 
be any ſuch Court? but ſaid a Prohibition would lie zo a pretended Corr, 


and tho it was urg*d, That there would be no Remedy it this would net 
ailow'd, yet no one Precedent being to be found of fuch a Suit tor Word 
in the Court of Honour, the Prohibition went abſolutely, 2 Sal K. 553 
Hill. 1 Ann. B R. Chambers v. Sir John Jennings. 
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. Prohibition. e 51 
L. a) At what Time it ſhall be granted. Aſter be a. 


Sentence. 


Fa Man be ſued out of his Dioceſe, and there anſwers without 8 P. En 
taking Exception to it, and atterwards Sentence is giwen againſt 72 


him, he ſhall not have a Jorohibition, becauſe he had not taken Ex- 2, 
ception to the Jurtsdiction before, but had affirmed the Jurtsbiction Car. =. 6. 14 
there. 42. 15 Ja. B. R. per Curiam. Prohibition dented in ſuch Anon — 


Caſe between Pudſey and Richardſon. Corb, 848. 


Trin. 9 W.3. B. R. Per Holt Ch. J. Chicken v. Dickſon -— 12 Mod. 133. C. C — S. P Vent 61. 
Hill. 21 & 22 Car. 2. B. R. Anon.——— S. P. And in no other Caſe is it ever tuo late to move for à 
Prohibition to any Court. Per Holt Ch. J. 11 Mod. s. pl. 23. cites Comb. 234, 253, 348, 459, 463. 
and Show. 197, 333, 396. — The Re-/{c:: is, becauſe the Cauſe belongs to the Sutrtual Court, and tho? 
not to that Spiritual Court, yet it belongs to ſume otlier, and not to the King's Temporal Court. 2 


Salk. 548. Tria. 10 W. 3. B. R. Gardiner v. Booth. we 


I, 


2, Ik it appears in the Libel, That the Court has not Juriſdiction of 2 Show. 135. 
the Cauſe, a JIrohthitton ſhall be granted after Sentence; but aother⸗ 3 3 
wiſe it is, it it does not appear in the Libel, but it ought to appear by d b ir 
Averment. Y. 8 Ja. B. 


they proceed 

to Sentence 
in the Spiritual Court in a Cauſe where they have Juriſdiction of the Libel, the Court will not graut a 
Prohibition; but if it be ef a. Vatter cherecf they bad not Juriſdictian, they will grant a Prohibition, 4. 
tho' it be after Sentence. Freem. Rep. 78. pl. 95. Trin. 1653. Anon. —— 8 P. Frgem. Rep. 24. 
pl. 358. Newman and Ux v. NMog re. S. P. Per Holt Ch. I. Comb. 254. Pocock v. Nath. 

If it appears upon the Face of the Libel, That the Eccleſiaſtical Court can have no Conuſince of 
the Cauſe, A where there is ro other Feandation than a Cuſtem alleg'd, or it it appears, 1 hat the Party 
cited is an In habitant at a Place out of the Dioceſe, tliere the Libel is Telo de jo; ute ta tuch Calcs tiic 
Sentence makes no Alteration ; Bur it is other wife where no ſuch Thing appears in the Libel. Cart'y.z 5. 
Paſch. i. & M. B R. Tyler v. Mantell — io Mod. 49. Trin. 5 Geo.1. 8 tn tne Cale of Afyijl and 
Hunt. B. R. — Where it appears in the Libel, er by the Proctediuss in the Cauſe, haut the Conu tus: 
belongs not to the Spiritual Court, a Prohibirion may be moved for and granted after Sentevce ; and 11115 
J olds in all Ca/rs, except where one is ſued cut of ihe Civeſe, but in that it does not, for the Reaſon met. 
tion'd in the Margin of pl. 1. 2 Salk. 548. Gardiner v. Booth. 12 Mod 132, 135, 206. Pool v. 
Gardine. S. C — Carth. 463. SC. —— S. P. 12 Mod. 133. Chickham v. Dickion. —— S.P, Per Holt 
Ch. J. But adds, That indeed if a Suit be m the Spiritual Court for a Modus, and the Defendant pleads 
Pay ment, he comes after too late to plead or ſuggeſt, I hat there is no Modus, becauſe he had admitted 
one by pleading a Payment. 6 Mod. 252 Mich. 3 Annie. B. K. in the Calc of Parker v. Clerk. — 
xe (M. a) pl.1 


3, Alter Sentence, ik the Party appeals, a ID rohihition lies. 


M. 9. P. It ap- 
£ Ja, B. James's Calc. 


pearing on 
the Libel it- 
{clt, Fhatthe 
Cauſe was out of their Juriſdiction. 2 Show. 145. Mich. 32 Car. 2. Thomlinſon v. Freeman. Norte, 1: 
was ruled in full Court, If Sertence is given in the Spiritual Court, and Colts wicd, and the Detenc- 
ant brings an Appeal, Vet it the Suit did rot originally or profer'y bet: „ % Wat Connie to termine, as Ot 
Titles of Trees ſpent in Feccel, a Prohibition ſhall be awarded as well to the e to the principal Suit, 
notwithſtanding the Stature 32 H. S. cap 5. ſays, That the Ecclefrallical Court frail compel the Appel- 
lant forthwith to pay Colts z for that is to be intended when the Cafe appertainz properly to the Spiritual 
Court. Noy 137 Anon, 

It lies after Appeal and after Sentence, by the Opinion of the Court. 


| Sid. 65. pl. 38. Mich. 13 Cu 
2 in Serjeant Ylorton' Cale, a 


4. A Srnt*::ce in the Spiritual Court of Lichffeld was had ggainſt the Haliwell e 
Plaintiff, wh 6 aiterwards appealed to the Arches, where the Sentence was je 8 
affirmed, and adjudg'd ut Supra againtt the Plaintift; whereupon e E i uu, 
a Cominiſſion 79 the Delegates, and the Matter was re-examined, and 3- Uyon Cori -- 
tence then given for the Plaintiff, and thereupon ancther Commuſſion two rence with 
ſued forth to ri-examine this Matter; and now a Prohibition u as pray d al! e 
to ſtay this, tor it wes ſaid, That by the Statute of 25 H. 8. it is ap- 1,04 567 
pointed, that a Sentence betore the Delegates ſhall be final, and then this at le: 


A "LEES Ss 
> [ ; 
at lengen 


2d Commiſſion is not well awarded; But it was thereto taid, That the reed, Thar 
Queen hath by Law an abſolute Power to grant Commiſſions to re-exa- 
mine, Which is not reſtrained by the 
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52 Prohibition. 


that Conſul- been ſo ruled before theſe T imes ; and of that Opinion was Popham. Bur 
tation be u becauſe it was a new Caſe they would adviſe thereof. Cro. E. 571. pl. 


arded; b a 3 1 
ir ehe * Futon Io. Trin. 39 Eliz. in B. R. Gervis v. Hallewel. 

miihoners do 

not proceed to the Examination according to the Common Law, they ſhall be reſtrained by Prohibition, 


5. It was given for a Rule by Coke Ch. J. to which the Court agreed, 
That after Sentence in the Spiritual Court he would not grant a Prohibi- 
tion if there was not Matter apparent within the Procecaings ; tor he ſaid, 
He would not allow the Party to thew any Thing not grounded on the 
Sentence, becauſe he has admitted the Juriſdiction, and there is no Rea- 
ſon tor him to try if the Spiritual Court will help him, and atterwards 
to ſue forth a Prohibition at Common Law. Godb. 163. pl. 228. Paſch, 

8 Jac. C. B. in the Cafe of Candict v. Plomer. 
Tho Sen- 6. It was reſolv'd per tot. Cur. That if one be ſued in the Admiralty 
tence be ſor a Thing alleg'd to be done upon the High Sea, within the Juriſdicti- 
viral ag on of the Admiralty, and the Defendant pleads to it, and confeſſes the 
vet if it . hug to be done, and after Sentence is given the Court will be adviſed to 
pears, Yat [before they will] grant a Prohibition, upon Surmiſe, That it was done 
the Matter qnfra Corpus Commatus, againſt their own Contethon ; unleſs it can be 
er made appear to the Court, by any Matter in Writing, or other good 
at Cmmen Matter, That it was done upon Land; tor otherwiſe every one would 
Lav, a Pro- ſtay till after Sentence, and then, tor Vexation only, ſue out a Prokhi- 


hibition ſhall bition. 12 Rep. 77. Mich. 8 Jac. Anon. 


be granted 


2 Brownl. 30. Mich. 9 Jac. C. B. in the Caſe of Jennings v. Audley,— S. P. Per Holt Ch. J. Comb. 
463. Mich. 9 W. 3. in the Caſe of Tremoulin v. Sands. 

A Libel in the Admiralty ſet forth à Contract made upon the River of Lisbon; The Defendant put in his 
Anſwer, whereupon Sentence was glven. It was now 8 for a Prohibition, That this Contract 
was made upon a River, and not Super altum Mare. Coke Ch. J. propoſed, and it ſcems to have been 
agreed to, That in Caſe of a Contract ſuppoſed to be made Super altum Mare, and Suit thereupon in the 
Admiralty, and anſwer'd to, and Sentence given, no Prohibition ſhall be granted upon a naked Surmiſe, 
That it was not done Super altum Mare, unleſs it appears by the Libel, or by Writing, or other Matter 
apparent. And the Court ſaid, It cannot 2 to them where this River is, and that perhaps it may 
be an Arm of the Sea. Roll. Rep. So. Mich. 12 Jac. B. R. Tourſon v. Tourſon. 

A Ship in her Voyage Home was out of Repair on the High Sea; J. S. the Maſter, perceiving it, ſent 
to Plymouth to A. who came and agreed with J. S. to repair the Ship. Afterwards J. S. brought the 
Ship into the Harbour, and there A. repaired her; A. ſued in the Admiralty, and Sentence was given 
for him. A Prohibition was pray'd, but denied; for the Contract, which «was the Cauſe of Action in 
the Admiralty, being made on the High Sea, within the Admiral's Juriſdiction, tho“ the Work cvas done 
en the Land, yet the Recompence ſhall be had in the Admiralty, eſpecially as in this Caſe, the Maſter 
being run away ; And heing after a Sentence, this Court will not enter into the Examination of the 
Aeris farther than what appears upon the Face of the Libel; for it is a conſtant Rule, That no latter 
dehors the Libel ſhall be admitted as a Suggeſtion to ground a Prohibition after a Sentence in a Civil Lau 
Court. $ Mod. 194. Mich. 10 Geo. Anon. 8 Mod. 176. Trin. 9 Geo. 1724. Brook v. Wing- 


held. 
You can net have Prohibition to the Admiralty Lefore Sentence, but otherwiſe it is to Court Chriſtian, 


Per Holt Ch. ]. Holt's Rep. 49. Brown's Cale. 


7. A Bill was brought for a Treſpaſs at the Seffrons at Montgomery, and 
roceeded to a Decree, a Prohibition was granted; Upon ſhewing Cauſe 
againſt the Prohibition, it was urg'd, That this might have been demrur;'d 
to at firſt, it being a Bill for a Treſpaſs ; but it was anſwer'd, That if there 
is no Equity in the Bill, the Court may award Prohibition notwithſtand- 
ing the Decree; but Twiſden ſaid, That hereby, upon 34 Hf. 8. the Ju- 
riſdiction of South Wales will come in Queſtion; and therefore, beſides 
the Suggeſtion, they would ſee the Bill itſelt, becauſe a Prohibitinn is not 
Honorary; whereupon the Prohibition was wav'd till a View had of the 
Bill. Keb. 100. pl. 99. Trin. 13 Car. 2. B. R. Cooper v. Gardiner. 

8. After a Sentence in a Suit for Tithe of Mills was given on the Right, © 
Rule for a Prohibition was tor that Reaſon diſcharg'd, 2 Keb. 521. pl. 
117. Mich. 22 Car. 2. B. R. Meſſenger v. Jennings. 

9. Aſſump/it in Windſor-Court for Meat, Drink &c. at Maidenhead, 

The-Re-"-— rafra Furiſaiftionem &c. Upon Non Atſumplit pleaded, the Evidence c 


0rter makes : : | 25 
38 be. of Meat, Drink, and a Promiſe at Henley, wiuch was ww of the Fre- 


6 Prohibition. 53 
. iftion; 8 9 7 tendant h. 
tus'd, and the Plaintiff had a Verdict and Judgment, and now moved 7e264nt has 


Mich. 30 Car. 2. B. R. Jackſon v. Neale. 


tence. 


x 


ne Defendant demurr'd on the Evidence, but the Steward re. cauſe theDe- 
: : - „ N 2 x I no other Re- 

{tr a Prohibition; but it was denied becauſe after Fudgment. 2 Lev. 20, mcdy,and he 

did what he 

| could. Ibid, 

10. If it appears upon all the Proccedings in the Fccleſiaſtica! Cyurt, That But where a 


; / | | Hiri ; , - WY 9 OO, 
he tohole was of Eccleftaſiical Conulance, 1 Prohibition lies not gtter Sen— Prohibition 


Pg, * 4 . » 1 5 N «| » g a mov'd ; 
Comb. 448. Trin. 9 W. 3. B. R. in the Cafe ot Chicken v. tor to a L i. 
. * 4 4 
Dickſon. bel in the 
| Spiritual 
= * 4 6 * a 2 'V Fe . 
Court for a Mortuary, upon ſuggeſting the Statute 21 UI. 8. cap. 6. alleging alſo, Thar there is no pecu- 
ii Cuſtom within the Pariſh to have Mortwaries; to which it was an{wer'd, That this was too late, he— 
inc after Sentence, and that a Mortuary is merely of Eccleſiaſtical Conuſance, whereof B. R bas no 
ty yifdiction ; and that it ſhall nor be granted after Sentence, cCxcept It appears, That the Spunnal 
(Curt had no furifdictien of the Cauſe Ihe Court, upon the whole Matter, was doubtul, Wictr 
Prohibition would lic for a Mortuary ? and fo adviſed the Defendant to accent a Declarnion, ad 


{4 353 : 
Mich. 1 W:&-M B R 


thereupon to demur, chat the Matter might be ſolemnly debated, Carth. 97 
Broad v. Piper. 


11. An Informatins was for ffriking in the Church, and an Acquittal 
thereon, and then they exhibited Articles in the Spiritual Court tor 
Brawling in the Church, but the Court would nat grant a Prohibition, 
becauſe tney Hol have pleaded this Matter, Which they ſuggeſt here, 
in the Spiritual Court 3 and it they had refuſed the Plea, then they might 
have juſtly come and moved tor a Prohibition. 11 Mod. 200, 201. 


Hill 7. Annæ B. R. Sau yer v. Loggin. 


hat tie ie Sontonc Fol 319 
(M. a) At what Time it Jeg. Aſter Sentence. SOS 
Dee { . Ps 


1. Enerally il @ Suit be in the Spiritual Court, and there Sen- ger Sen. 
tence given tor the PDlaintik, and upon this the Detendant rence on a 
appeals, and after prays aJ2rohtvition, no Prohibition ſhall be grant- Eibe 
Cd, though it he had come before Senrence it onghr to be granted 3 be— erte, the 
cauſe it ts inconvenient after ſuch great Erpence, and no Exception „7 
taken to the Jurisdiction to grant a JIrohivition. . 9 Car. B. Re Modus, bur 
in the Caſe between D gitU Der Curiam faid, That * *rovibinien 
all the Judges of England have agreed under their Hands lately, „. debe. 


because he 


when Prohibitions were in Queſtion, not to grant JIrghivitton in ame tos 


this Difference, and ſaid the Opinion of the Court had been ſo, vir. ee the Party Plends tle Ah, 


late, and 
Rolls \C Ot 
| 1 . Megs / 
and were not; For if he picads it, there norwithſlandirg a Sentence Probkibiiion bas been granted, 
but contrary where he does not plead it. But not withltanding the Court retulcd to rrant a Prohibi— 


tion. Mar. 3. pl. 111. Mich. 15 (ar. Anon 


In all Caſes except ſuino out the Diocels, if the Eccleſioftical Court has ro furigai. tion, they may 


* 


be prohibited as well after Sentence as before, and Friſweli's Caſe in Roll is no ſound Doctrine, per 
Holt Ch. J. Hill S W. 3. B. K Cumb. 3 56. Haines v. Jeſcot. 


Sec (L. a) pl. 1, 2. 


2, But if a Suit be in the Spiritual Court tor sthes, where 


the Queſtion its, Whether the Land out of which the Tithes are iſſu⸗ 
ing, be within the Parith ot the Parſon, or out of it, and within a Fo— 
elt of the Ring ; After a Sentence for the Plaintiff, and an Ap- 
bpeal by the Detendanr a Prohibition ſhall be granted ; Becaule it 1s 

| utterlp our of their Jurisdiccton ta try the Bounds of the Parich. 
And allo this concerns the Ging; For if it be within the Ling s Fo- 
rei, he ſhall have the Tithes, and > ullum Tempus occurrit Regi. 
Dil. 9 Car, B. R. between J und 
kern'd the Lord Darcy of the North, a Prohibicion grantcg per 
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Hxeciter was 3, Prohibition is grantable after a Sentence in Court Chriſtian tor a 
_ WR Legacy where a Relea e was pleaded and proved ty one Witneſs, and dital. 
2 Siri. lowed by Court Chriſtian tor want of another. Mo. go7. pl. 1269. Hill, 
al Court, 3o Eliz. Bagnel v. Stokes. 

and pleaded . 1 . - 

Payment, and offered to prove it by one If itneſs, which was refuſed, and Sentence againſt him. Prohi. 
bitton lies; For the Sentence in this Caſe is the Grievance, 2 Salk. 547. Hill 1 W. & M. B. K. 
Shotter v. Friend —- how. 158. 1-2. S. C. 


A Prohibi- 4. A. a Feme, Leſſee for Years, had Iſſue two Daughters, e B. mar. 
parade ried to J. S. and C. to W. R. B. had Iſſue 4 Daughters, and C. alt, 
2 23 H. g. had Iſſue. A. deviſed Legacies to B's Children out of the Rent reſerved in pon 
cup. 9. for the Leaſe, and made W. R. Executor, and died. J. S. demanded of 
ſumg inthe W. R. the Executor the Legacies due to his Childrea, that he might em. 


{"rerog ative ploy the Money for their Benefit, and libelled tor it in the Spiritual 
Court for a 


Legacy <> Court, and had Seuteme; from which Sentence the Executor appealed; 
10 Ihen and there the irt Sentence was conſried; then he moved tor a Prohihi. 


tle Parties tion, ſuggeſting that he was Executor, and chargeable in Account tor 
„er ane Money, but becauſe he came after Sentence, and after he had appealed 
hut becade to the Delegates, and a Sentence there againit him alſo, and tor other 
the Ni- ανẽ,Hᷣ caſons the Court reſuſed to grant a Prohibition. Godb. 243. pl. 337. 


proved in that Hill. 11 Jac. C. B. Ayliffe v. Brown. 

Court, and | 
the Suit in the ſame Court where the Probate was, and Sentence there eiven ſor the Levacy, and upon an 
Appeal afterwards to the Delegates the Sentence was affirmed, and Coſts taxed, and Excommunicaticn 
upon that Sentence, and no Endeavour before to ſtay the Proceedings, the Court ſaid, That having 
ſo long allowed the Juriidiction of the ſaid Court he came too late now for a Prohibition. Cro. C. 97. 
Mich. 3 Car. C. 3 dmith v. the Exccutors of Poyndreill.— 8 C cred 5 Mod. 341. Trin. 9 W. z 
in Caſe of the King v. Broom. 


Cro.C.g;. 5. Upon a Rule in C. B for a Prohibition, the Party laid it by «without 
8 5 ſerving it, and the Spiritual Court proceeded to Sentence ; then the Defens 
Smith v. the Haut appealed, and two Terms afterwards he ſerved the Prohibition. The 
Executors Court held, that becauſe he had ſutlered Sentence to paſs, he ſhould 
of Poyndre- have no Benefit now of the Prohibition; and a Difference was taken, 


e Y where a Prohibition is granted and the Party not ſerving it is excommni- 
ACCOralnmgety, 


the Mares cated for not anſwering the Libel ; in ſuch Caſe he thall have the Benet: 
being of Ee. Of the Prohibition; but not where there is a Sentence Definitive. Cro, 
cleſſaſtical J. 429. pl. 6. Trin. 15 Jac. B. R. Anon. 

Conuſance 3 : 

and not delivering the Prohibition till after Sentence, the Court will grant a Conſultation ; For it is 1 
Prohibition after Sentence. Comb. 448. Trin. 9 W. 3. B. R. Gibbons's Caſe. 


After Sen- 6, Libel was in the Arches for ſcandalous and defamatory Words, and 
23 Sentence was given for the Plaintifl, and four Jcars after the Sentence the 
(burt for Detendant prayed a Prohibition, and the Court were againſt the Prohibi- 


Defamatory tion, becauſe the Detendant came tc late. Mar. 153. Hill. 15 Car. C. B. 
Words, the Dudley v. Crompton. 

Court will 

not grant a Prohibition on a S2geficn that the Nord, were ſpike in London, and that there is a Cuſtom in 
London, that Defamatory Words ſpoke there are actionable, but it ſhouid have been pleaded to the 
Juriſdiction of the Court; for the Courts at Welitminſter are not Ex Oqcio to take judicial Notice 
of ſuch Cuſtom in London after Sentense, but it ſuch Matter be moved before Sentence 1: nocd not then 
be proved by Affidavit, becauſe it is ſutkciemly known. 8 Mod. 1:6. Trin. 9 Geo. 1-24. Brook v 
Wingheld S. P. 10 Mod, 439 Trin 5 Geo 1. B. R. Aſgill v. Hunt. In ſuch a Cale tic 
Court doubted, whether a Prohibition ſhould be granted after Sentence; and yet per Cur. the Plain 
tiff, notwithſtanding the Sentence, may bring an Action in London for the ſame Words, to which the 
Sentence cannot be pleaded in Bar; and by this Means the Party may be doubly puniſhed for one and 
the ſame Thing; Curia adviſare vult. Carth. 213 Hill. 3 W. & M. B. K. Hawkias v. Cook. 


7. Exccutor becoming afterwards Bankrupt, the Prerogative Court e- 
viked the Probate and committed Adminittration, as it was agreed they 
might in the Cate of Lunacy or other natural Diſability; but in the Cal? 
here the Court was clearly ot Opinion, that the Revocarion is void, 
and the Teſtator having truſted him, Bunkroprey is not ſuch + Piſabilitz, 
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but that he may continue Executor this Non Obſtante ; tor the Teſta— 
ror's Eſtate is not liable to be aſſigned by Commiſſioners, but remains 
ſubſect to the Truſts in the Will; and a Man having made his Execu- 
tor and dying, thall never be ſaid to die Inteſtate as long as he has an 
Executor alive who will intermeddle, and has proved the Will; and 
thefetore, N after a Sentence and Appeal brought, the Court granted u 
Prohibition, it being twice moved. Skin 299. Mich. 3 W. 3. B. K. Adriel 
Mills's Caſe. | 

8. A Prohibition was granted Anno 9 Will. 3. to ſtay a Suit in the 
Conſiſtory Court at N ells tor Tithe Hay, and Seed of Clover Graſs, upon 
a Suggeſtion of a Modus to pay 4d. per Acre tor all Up-/and 31: WS, 
which Modus was pleaded below, and Depotitions taken there. And in 
Trinity Term, Anno 10 Will. 3. this Court was moved tor a Conſulta— 
tion, becauſe the Plaintiff in the Prohibition had not proved this -A 
within ix Mmths ; and thereupon a Conſultation was awarded, and then 
the Spiritual Court proceeded to Sentence againſt Pool And now it was 
moved tor a new Prohibition, becauſe the Conſultation was awarded tor 
Default of proving the Haus in Jime, and not upon the Merits ot the 
Cauſe, ſo not within the Statute of Ed. 3. by which it is enacted, that 
no Prohibition ſhall be allowed atrer Conſultation duly granted, fo as 


the Matter in the Libel is not charged. And the Court was of this 


Opinion; whereupon a Prohibition was granted upon Payment ot c 
Ci/ts, according to the Statute, though it was ttrongly oppoted, becauſe 
atter Sentence. Carth. 463. Mich. 10 W. 3. B. R. Pool v. Gardner. 

9. In a Motion for a Prohibition it was agreed, that though a Pre- 
ſcription, As Whether a whole Pariſh or a ſelect Veſtry ſhould cha/e Ch 
wardens be a Matter triable a Common Law by a Jury, vet Sentence 
is to be given in the Spi ritual Court according to the Verdict, and rhere- 
tore though this Matter be triable at Common Law, yet it the 727 
ſubmits to a Trial in the Spiritual Court by not demandizio a Prohibition, it 
will be too late after Sentence to move tor one. 10 Mod. 12. Mich. 9 
Ann. E. R. Bauiſter v. Hopton. 


(N. a) Pluis citius. [Where he may have a more ſpeedy 
Remedy 


1. HERE a Man by Intendment ſhall have Remedy by Appeal, If the Spi— 


no Prohibition lies. 


ritual Court 
will vt tu 


ſue their Rules and Order of Juſtice, that is not a cauſe of Prohibition but A ppeal ; Per Richardton. 


Het. 113. in Caſe of Denne v. Syarkes. 


2, [As] if a Han deviſe a Legacy to B. to be paid Hint within a 
Year after his Death, proviſo , that if he dies within this Year, that 
then this = aj} Soon be void, and it ſhall be divided between D. and 
E. and after B. dies within the Year, and his Executor ſues for the 
Legacy, and Sentence given tor him, becauſe they there hold the Condi⸗ 
tion void, yet no Prohibition lies, becauſe by Intendment he ſhall be 


ane by Appcul. 59. 21 Id. B. + (lavke's CTaſe el 
Prohibition bent. ' R. Clarke's Calc reſolved, and 
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56 Prohibition. 


(O. a) After Conſultation. At what Time it hes. 


Hob 26% Is T F a Prohibition be granted upon a Diſcharge of Tithes upon the 
pl. 3-3. S. C. Statute of 31 H. 8. in the Hands of the Abbor, and upon Iſſue 
joined it is tried at Common Law, and the Plaintiff is nonſuited there: 
upon, and a Conſultation granted, and after the Conſultation grant- 
co, the ?Plaintift in the Prohibition pleads in the Eccleſiaſtical Court 
the ſame Plea in Diſcharge of Payment of Tithes, which was alleged 
in the Prohibition, which the Spiritual Judge accepts, and procecds 
to try it there, a Prohibition lies, For the Trial at Law is final 
upon this Libel, and ſhall not be tried in the Sccleſiaſtical Court 
again, it being proper for a Trial at Common Law. Hobart's Re- 


ports, Calc 372. Farmer's Cale. | 
Prohibition 2. 5 Hd. 3. cap. 4. Enacts, that «whereas a Conſultation is once duly 


. wo —_ 
bel for Li- granted upon a Prohibition made to the Judge of Holy Church, that the fame 
Tithes of Judge may proceed in the Cauſe by Virtue of the ſame Conſultation, notwith= 
Slate-Stones; //anding any other Prohibition thereupon to him deltvered., Provided always, 
the Deten- that the Mattcr in the Libel of the ſaid Cauſe be not engroſſed, enlarged, or 
N = otherwiſe changed. | 
tion, for that heretofore the Plaintiff ſued a Prohibition for the ſame Cauſe in Chancery, and upon 
the ſame Libel, and there a Conſultation was granted, for otherwiſe he ſhail be infinitely vexed, that 
when one Court grants a Conſultation he ſhall ſue a Prohibition in another Court. And of thts Opint- 
on was all the Court, that he ſhall have a Conſultation, if before a Conſultation was gramed in ano— 
ther Court upon the ſame Cauſe. Cro. Eliz. 277. pl. 8 Paſch. 34 Eliz in 6. R. Lys v. Watts. 

Prohibition for Tithes, the Defendant ſhews, that before that Lime the Plaine, had ned in Char 
cery to ſtay it by Engl: Bill, and aſterwards brouoht a Probilution tere, and a ( r/ultaiin was there 
granted, and that this Prohibition is for the ſame Cauſe, viz. for Matter of Diſcharge; wherefore he 
prayed a Conſultation upon this Starute. But the Court He Id, that Li C nſultation d ot Y granted 
accordinn to the Intent of the Statute, be. aue the Prohibiticn was not 9e eraiitios there, and fo out of the 
Statute ; for is was not duly granted ah an Engliſh Bill. And by Popham, the Stute is to be inen. 
ed where the Confultation is granted upon the Examination of the Matter, and not for the [rjnificioncy of 
the Proceedings. Quod fuit conteſſum. Whereupon it was awarded, that the Prohibition ſhoald ſtand. 
Cro. Eliz. 736. pl. 5. Hill. 42 Eliz. C. B. Sibley v Crawley It it be apparent Matter, that the 
firſt au, het duly granted, then a new Prohibition may be granted; by the whole Court, ard with this 
agreed the Book of Entries in the Title of Prohibition; But this 75 zo be intended to the Spiritual Judge; 
ind it ſeems that the .2dmiral is out of this Statute. 2 Brownl. 35. Trin. 11 Jac. 1612. B. R. Anon. cites 
223 4%. 35 

In a Suit for Tithe of Lambs and Wool &c. of Sheep depaſtured in a Cloſe called G. in B. The 
Pluintift ſuggeſted for a Prohibition, that G. had always paid 10s. in Diſcharge of all "Tithe ot 
Limb, Wool, &c. It was moved for a Conſultation, becauſe the ſame Suggeſtion had been made b 
tm four ſeveral Probibitions for the ſame Cloſe, and „ anner of Tithins alleged, and Conſultation al- 


A Prohibition was granted to a libel for Tithes upon Sz7gefion of a Hodus of 2 8. for all! Tirhes, wil 
Iſue was taken upon the Modus, and the Plaintiff cs nonſuited, and thereupon a Conſult1tioj ern; 
afterwards Sentence paſſed there againſt him, and he afpealed in anther Court upon the {re Lile!, 9. 


veral Prohibitions might be granted. 3 Bulſt. 182 Paſch. 14 Jac. Biggs v. J. S. Parſon of 45. 
S. C. Roll. Rep 378 pl 33. Anon. accordingly. Mo 917. pl. 1305. S. C. but fars, it was 2- 


In a Prohibition to a Libel for T;tie Jay it was found for the Plaintiff, becaute the T.and Which 
was pleaded to be Parcel of the Paſſe ions of a Priory and heid diſcharged Time whereof Memory & 
was a Diſeharge for ſo long only as it was in the Hands of the Pricry, and net when it uns in! 


e% 


Hands of their Farmors, the Priory being ot che Order of Of rccans ; and tlirenpon 
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vas awarded. After wards azother Libel was, but differing from the fermer, viz. where the firſt [Libel 

was, that (They had paid Tithes Time out of Mind) now in the ſecond Libel it is added, (That though 

the Prior was diſcharged, yet they, viz. the Farmors, had paid Tithes by 20, 30, or 40 Ycars, / 
[ 


"Time whereof Memory &c.) It was argued, that this was no Changing of the Subitance of the Libe! 
ard to this Mountague Ch. J. inc}ined, bur Doderidge and Haughton J. e contra; For now by th 
11 Libel they could fetch the Plaintiff in for 1ithes ; for though the Land was diſcharged in the 
Hands of the Abbot, yet becauſe 'Tithes had been paid for 20, 30, or 40 Years ſince the Statute, (which 
according to the Civil Law is ſuthcient to make a Preſcription) they will charge the Lard with 
Tirhes in whatever Hands it be, whereas by the Statute it ought to be diſcharged only in the Hands 
f ſome Perſons, viz. of the Priors; and all the Court faid, 1 hat if the Spiritual Court proceeded 
upon this Addirion ſo as to give Sentence for tie 7 hes upon any Preſtription ſince the „tinte, they * ould 
grant a Prohibition. 2 Roll. Rep. 207. Mich. 18 Jac. B. R. Lady Deaton v. Countels oft Clan- 
rickard. ; 2 "He 3 

It was agreed by the Court, That if there be a Suit in the Eceleſiaſtical Court, and a P'rohihition 
awarded, and aftcrwards Conſultation granted, that uf on the fame Libel no Prohibition ſhall he 
granted again; bur if there be an Appeal in this Caſe then a Prohibition may be gramed, but with 
theſe Differences; 11t. If be ch appeals pray the Prohibition, there he j1:7/1 t have it; for then Suits 
ſhall be deferred in Infinitum in the Eedleſtaſtical Courts. 2dly, If the Prohibition and Conſulta— 
tion were un the Body of the Matter and the Subſtance of it; tor otherwiſe he hall be put many 
Times to try the fame Matter, which is full of Vexation. Poph. 159. Paſch. 1 Gar. B. R. Bowry v. 

Vallingron The Caſe was thus, viz. W. libelled agaiuſt B. for Tithes, who upon uggeſting 4 
Modus had a Prohibition, and an Attachment, and declared, and Iflue found for rhe Defendant, 
and upon a Conſultation granted Sentence was given againlt B, who appraled and prayed a new Pro, 
hibition and had it. Noy moved for a Conſultation, 1ſt. Becauſe a Prohibition and Attachment noon 
it are but one Suit for the Contempt, and when once tried ſhall not be tried aan. And us to ris 
Statute he confeſſed the printed Book, and aliy in the Extract of the Parliament, one Roll remaming 
in the Tower is (the ſame Fudge) but the Parliament Roll itſelt, and the Petition is (Liceatgre ite: 
Hcclefiaſtico f ve Diccelſ. eidem an I ti, j and the Anſwer to the Petition 15 (One Confiltation wrant- 
ed fufheeth in this Caſe ) and the Parliament Roll itſelf was brought into Court and view'd ; but he 
12d, that if it were, as in the printed Book and Extract, (the ſame judge) it mull not be 4.ronded the 
fame perſona! gudge, hut the fame Judge of Coruſance of the tune Juriſdiction or Cate, to avoid lnh- 
nity. Poph. 159. Paſch. 1 Car, Bowry v. Wallington. -——— Palm. 418. 8 ( and Doderidge and 
Bridgman ſaid, the Appeal was the Party's own Act, and therefore ia this Caſe rhe Intent of the 
Statute was ( Eccleſiaſtical Judoe in central) And jones faid, it would be hird to have 4 new Prolübi— 
tion upon his Appeal, when tne Matter is tricd againſt him. Doderidge ordered it to be moved a- 
gain when the Court is full, — — 8. C. Lat. 6.—--—S. C. Lat. 75. fays no Conſultation was a- 
warded. 

Prohibition, upon the Statute of 2 E. 6. becauſe he ſues for Tythes of Heath and Barren Ground 
within 7 Years after tlie Improvement. The Defendant pleads the Statute of 50 E. 3. cap. 4. and 
that at another Time a Prohibition was granted, and Conſultation thereupon, therefore he ſhall not 
now have another Prohibition. Ir was ſhewn that the Conſultation <vas not upon the Subſtance of the rg - 
Vabition, but becauic he did not prove by two Witneſſes the Suggeſtion within the 6 Months, and it was there - 
upon demurred. It was reſolved, That the Conlulration being granted, for not proving the SUz7 - 
geſtion by two Witneſſes, according to the Statute of 2 E. 6, and not upon the Subſtance of the Sug— 
veſtion for want of its Verity, or for the Inſufficiency thereof, it is not within the Statute of 50 E 3. 
cap 4 For that is intended where Conſultation is granted upon the Subſtance of the Suggestion being 
proved to be inſufficient in Verdict, or Nonſuit after Evidence, and not where it is granted for the In- 
ſulſiciency of the Form of the Suggeſtion, or in the Proceeding thereupon ; Wherefore it was ad- 
judged for the Plaintift ; Eſpecially as this Caſe is, for that ir is a collateral Cauſe ont of the Suggeſtion, 
ar.d go Cauſe of Conſultation at the Time of the Statute made. Cro. C. 255, 209 pl z. Hill. 6 Car. 
B. R. Stroud v. Hoskins. Jo. 231. pl. 3. S. C. Accordingly, and that the Defendant, not 
withſtanding his Plea in Bar of the Prohibition, may plead in chief to the Matter of the Suggeſtion, 
and if he will diſpute it, then he ſhall have ſeveral Conſultarions upon the faid Libel, a 

A Motion was made for a Prohibition to a Suit for Tithe Lamb u;on Supgeltion of a Modus 19 
pay 2 d. a Lamb for Lambs falling in the Plaintiff's Ferm in the Pariſh. It was objected, That a Pro- 
hibition was granted before to ſtop this Suit upon a Suggettion ; which was try'd and found for the 
Plaintiff, and a Conſultation granted; ut it was anſwered, That that Suggeſtion was for every Lamb 
which fell in the Pariſh, whereas this is only for Lambs falling in a particular Farm, and ſo not with- 
in this Statute. But the Court inclined againlt a Prohibition, by Reaſon of the ſaid Statute. 2 Vent. 47 
Trin. 1 W & M. C. B. Anon. | 


3. It a Conſultation be once granted, the Party ſhall never have ano- Upon a Ma. 
ther Prohibition in the ſaine Cauſe. Le. 130. pl. 197. Trin. 30 Eliz. B. R. % to 44“. 


. * - 7 8 2 
in the Caſe of Stranſliam v. Medcalf, ſays it was ſo holden in the Ce of e the 
Hoskins v. Jones. : td ts 
the Spart- 
an Court upen a Libel for Tithes, the Court took this Rule; When a Conſultation is Iaw- 
fully granted, there a new Prohibition ſhall not be granted upon the ſame Libel ; and yer they quulitied 
that with this Difference, That when a Conſultation 15 granted upon any Fault of the Prot ilitin in Form, 
by Mifſprifon of the Clerk, or by Mifſ pleading of any Statute, or ſuch like, there a new Prohibition 
EE ve granted upon the lame Libe) But if Conſultation be granted upon the Higut 0 tle 7 þ {212 2 
TK there a new Prohibition ſhall not be granted upon the ſame Libel. 2 Brown! 245. Paſch, 7 
ab, Anon 
| f 65 Where 
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58 Prohibition. 


Where the Plaintiff in Prohibition failed in his Proof, and thereupon a Conſultation was awarded, 
afterwards upon Appeal in another Court a New Prohibition was awarded. Cited Palm 415. in the Cafe 
of Bowry v. Willingford, as Mich 21 Jac. Davy v. Cocks. S. C. cited Lat. 7. by Name of Davis“ 
Caſe. S. C. cited Lat 75. by Name of Cockeril v. Davis. —— 8 P. The Granting the Conſul. 
ration for Want of Proving a Modus ſuggeſted, being only collateral, and not Ar- upon the Right. 
2 Keb. 719. Mich. 22 Car. 2. B. R. in the Caſe of Briggham v. Robſon. ut Comb. 63 Mich. z 
Jac. 2. B. R. Anon. Holloway I ſaid, That after a Conſultation awarded for not Proving his Suggeſticy 
Oc. the Party ſhall be for ever barred from having another Prohibition on the ſame Libel. 


4. A Prohibition was granted to a Suit for Tithes upon a Suggeſtion rf 
the Lands being Barren and newly improved ; Hereupon a Trial 1s had 
on a Declaration on the Prohibition, and a Verdict for the Parſon, that 
the Lands were not barren, and thereupon is a Conſultation, and he pro- 
ceeding there gets a Sentence; from thence there is an Appeal to the 
Arches, and there they enter an Allegation that the Land is barren, and 
the Court there 1s proceeding to repeal the Sentence, becauſe Barren 
Land, tho' contrary to the Verdict at Law ; And upon all this Matter 
the Court grants a Prohibition Quoad the Allegation ot Barren Land. 
2 Show. 195. pl. 195. Paſch. 34 Car. 2. B. R. Owen's Cale. 


(O. a. 2) Contempts to Prohibitions. Punifh'd How, 
and Where. And Pleadings. 


* In ſuch a 1. Ttachment upon a Prohibition was ſued, inaſmuch as the De- 
Caſe this A tendant ſued in Curia Cleri of Lay-bee conirary to the Prohibition 
loch mg of the King, and Counted that he delivered the Prohibition in Preſence 
the Reaſon Of certain Pe rſons; Mombray ſaid “ He has ſued No Plea contrary t 

iven here the Prohibition of the King, Priſt. Thorp ſaid, You ſhall not have 1u«': 
by Thorp, Plea; For if no Prohibition was delivered to You, and You had ce 
by which the there of Fee, You had committed a Contempt; For the Statuts 
#4 That Prohibition in itſelt, and after the Iſue was taken that he hal . 
he did not any Plea of Lay-Pee in the Spiritual Court, Priſt; and the others e coun. 
_ in ths Br. Attachment ſur Prohibition, pl. 9. cites 21 E. 3. 29. 

Irirua 

Court of Lay Fee before, nor after, the Prohibition, Priſt, and the others econtra. Br. Attaint. pl. 14. 
cites 21 E. 3. 38. 


2. Attachment upon a Prohibition lies i the Caunty where the Summons 
to appear in the Spiritual Court was made, tho* the Plea, and the Excom- 
munication, which is a Griet, was in another County. Br. Attachment ſur 
Prohibition, pl. 3. cites 44 E. 3. 32. 

3. Attachment upon a Prohibition, becauſe the Defendant held Plea of 
great Trees after Prohibition delivered to him, and he ſaid That he held Plan 
ae Sylva Cedua by reaſon of a Conſultation to him directed after the Prohi- 
bition, Abſque hoe that he held Plea of other than De Sikva Cædua, and no 
Plea ; For he ought to traverſe Ab/que hoc, that he held Plea of great Trees; 
For, Per Belk Silva Cædua is all that which is fit to he cut and will grow 
again, and every Tree cut will grow again if it be kept trom Beaſts, fo 

Orig. is that by this Word Silva Cædua * Prieſts ſue for, or claim Tithes as well 


(Priſtes pur- of great Trees as of ſmall, and it was never ſeen that Tithes thould be 


n demanded of great Trees, nor of Timber, by which he ought to tra- 

verſe That he he did not hold Plea of great Trees, Quod Curia concetfir. 

| Br. Attachment ſur Prohibition, pl. 5. cites 50 E. 3. 10. 

Br. Quin- 5. The Prior of E. brought Attachment upon a Prohibition againſt 
zime, pl. 2. the Collectors of Tenths and Fitreenths, and counted that he deliver'd 
Be. img 155 to them a Prohibition in the Preſence of certain Perſons, That they 
ſonment, pl. Huld not diſtrain for certain Rents iſſuing cut of certain Tenements yy of 
12.Cites S C. in 


pl. 14. 


1011S 
com- 
ſur 


ea of 
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roÞi- 
1 no 
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F he refuſe to receive the Prohibition, and to admit of it. F. N. B. 40 (K) 
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in in London; and notwithitanding this they had taken certain Sums of 
Rents of certain of the 'Tenants of the Prior for Tenths aforeſaid tortiouſly 
c. They juttified tor Tithes ariſing out of the Lands of the Religious, 
purchaſed alter 21 E. 1. becauſe the Ward in London, in which the 'Vene- 
ments lay, was not ſufficient of Goods, they took the Rent of the 'Tenancs, 
'becauſe the Pay of Payment was come, and becauſe the Tenants had 

aid the Fifteenth for their Goods, therefore per Cur. the Prior ſhall not 
pay Tenth tor the ſame Tenements, and theretore the Detendants were 


condemned, and the Damages taxed to to l. and the Collectors capiantur. 


Br. Attachment ſur Prohibition, pl. J. cites ) H. 4. 33. 

5. Attachment upon a Prohibition, the Writ was Tenuit placitum contra 
Prohilitionem noftram, and did not Count That Prohibition was delivered to 
the Defendant, by which the Detendant demanded Judgment of the 
Count tor this Default; And per Cur. he ought to Count it, and yet it is 
not traverſable. Br. Attachment fur Prohibition, pl. 1. cites 9 H. 6. 61. 

6. Prohibition iſſued to 4 Bailiſf nut to hold Plea in Action between J. 
C. and W. D. and after Attachment upon the ſame, Prohibition was 


brought againſt the Bailiff and the Plaintiff, becauſe they proceeded con- 


trary to the Prohibition of the King; And per Newton, clearly the 


Action does not lie againſt both, becauſe the Prohibition was directed 


only to the Bailiff, ſo that the Plaintiff has not committed any Con- 
rempt ; But per Aſcue the Statute is a Prohibition in itſelf, and ſo the 
Action lies well againſt both, Ontærs inde; For the Reaſon was that the 
Bailiff held Plea of 408. which belong to the King's Court, and it ſeems 
that there is not any Statute thereof, but only the Common Law; and it 
ſeems that the Attachment is the Original, and the Prohibition and the 
Refuling to obey it is the Ground and Cauſe of the Action, but the At- 
tachment is the Original and the Action. Br. Attachment ſur Prohibition, 
pl. 11. cites 19 H. 6. 54. 


5, A Man ſhall have an Attachment upon a Prohibition again/t the Fudge, 171 = 45 
in the 
N New Notes 
there (c) ſfays, where there ſhall be an Attachment againſt the Judge and Party by a ſeveral Pone 
4 Vad. Sce 33 E. 3. Brief 912. For the Act of the Judge is depending on the Suit and Act of the 
arty, and ſee there an Attachment on a Prohibition againſt the Plaintiff and the Judge, where the Pro- 
hibition as directed only to the Judge, and held by Newton not good; For the Plaintiff in the Suit there 


: ſhall not anſwer to the Contempt, but only to the Treſpaſs ; Becauſe no Prohibition was directed to 


him, and ſo he cannot be joined in the Action. But Aſcough Contra, that the Law is in itſelf a Pro- 
hibition, and ſo there needs no Mention of any Prohibition, and therefore the Plaint iff ſhall anſwer 


for the Contempt, as in a Premunire &c. which Norton agreed, had the Prohibition been directed to 


both of them, and yet this Surmiſe is not traverſable 19 H. 6. 54 a. b. See Accordingly of the Matt. 
of the Prohibition that it is not traverſable, 9 H. 6. 61. a. 21 E. 3. 29. a 38. b. 817 e Matter 


8. If a Parſon /ibels for Tit hes, and a Prohibition is brought, and he li- So where a 
bels for Tithes of another Year, the firſt not being determined, an Attach- 1˙V 27 
is general toy 


ment ſhall be awarded. Per tot. Cur. Mo. 599. pl. 824. Mich. 37 K 38 %%, 


Eliz. Sharingron v. Fleetwood. tants, and a 
Prohibition 


it granted for one who is ſued, if the Parſon ſues another upon the ſame Title before the firſt is determined, an 


Attachment lies, Mo. 599. pl. 824. Mich. 37 & 38 Eliz. Sharington v. Fleetwood. 
The Parſon of B. libell'd for Tithe Milk of 8 Kine depaſturing in Bl. Acre in his Pariſh ; Defen- 


- Cant preſcribed to pay 10 8. a Year to the Parſon for the Tithes of that Field, which Plea being re- 
fuſed, a Prohibition was granted, and an Injunction againſt the Judges, Doctors, Proctors, &c. After- 
7 wards the ſame Parſon libell'd again againſt the ſame Pariſhioner tor the ſame Tithes, but there was no 
Difference in the 2 Libels, only that the later Libel was for a leſs Number of Kine than the firſt, where- 
upon the Pariſhioner prayed an Attachment, which the Court granted; For otherwiſe a Prohibition 
© ſhould be granted to no Purpoſe, Le 111. pl. 151. Path. 80 Eliz. C. B Stafford', Caſe 
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60 Prohibition. 

. a) Cunſaltation. In what Caſes it ſhall be granted 
Ng 3 n 

LL „ 8 „ 1, IF a Prohibition be granted upon a good Suggeſtion, and the at 
1 18 * ties go to Iſſue upon the Suggeſtion, and the Ifſue is found z 


gainſt the Plaintiff in the Prohibition, yet if tt appears to the Court up. 
on the finding of the Jury chat there 1s good Diſcharge of Tythes upon 
a Modus Decimandti, cho' the Plaintiff has miſtaken his Iſſue, no Con 
ſultation ſhall be granted; Becauſe it appears that they ought ng: 
to have Jurisdiction thereof in the Spiritual Court. Hobartr's Ke 
ports Caſe. 259. Berns Cale. : 
Hob. 192. 2. As it upon a Prohibition che Iſſue be whether all the Land i- 
pl. 242. S. C ſuch a Pariſh ought to be diſcharged of Jithes tor a certain Modus De. 
cimandi, and the Jury finds that all the Land except certain Acre. 
ought to bed iſcharged; but not thoſe Acres #c. tho” the Jilue be found 
againſt the J?taintitf in the ]Irohibition, yet no Conſultation thatl be 
granted tor any of the Land, but tor rhoſe Acres, tnalmuch as it ther; 
appcars that there is a good Otlcharge, and real Tompoſttion for it, 
M. 15. Ja, B. between Perry and Bawtry adjudged. Hobart's Re 
ports, 259 Same [Caſe] yet there, becauſe the Sint was tor Tithes 
in (Rind out of the Land erceptev only, the Conlultation was 
granted ; For there the Suit was well founded. 
See Diſmes 3+ In a Drohibition, if Plaintiff dectares char he is ſeiſed in Fee of 2 
(F. a) pl. 3. Meſſuages and 2 Mills, and that he and all thoſe whole Eſtate he has &c, 
Moor mcg have uſed to pay 20 s. tu the Darſon in Lieu ot all Tithes iſſuing out 
ok thoſe 2 Meſſuages and Mills, and that he has erected de Novo : 
New Mills within the ſaid 2 Mel uages, for which alſo he ought to be da 
charged of Payment of any Tithes by the Law, and that Octendant 
has ſued him in Court Chriſtian for Tithes ofthe 4 Mills; To which 
the Oetendant pleads for a Conſultation, and craveries the Pref. iy. 
tion as to the 2 Meſſuages and 2 ancient Mills; upon which they arc 
at Iſſue, and as to the 2 new Mills a Demurrer is joined, and aftcr the 
Plaintiff is nonſuited upon Trial of the Preſcription. This deterinines 
the Demurrer alſo, and therefore a Conlultation ſhall be granted fur 
the Whole. Mich. 13. Car. B. R. between U0dwwin and Smith. I Oct 
. adjudged. This concerns T0 rington Mills in the Count 
or Oevon. 
Mich. 10 4. Ik the Declaration in a Prohibition be good, and the Plea tor 1 
Jac —- Conſultation be inſufficient, and yet Iſſue joined, and a ſpecial Verdi: 
found, by which the Plaintiff has not any Cauſe ts have a JIrohth! 
tion, pet if this which is fo found be impertinent to the [tf ue, na Con 
{ultation ſhall be granted. Co. 11. Priad/e and Mapper 15, Adjudgcd. 
It ſhould not F. Atrer a Prohibition, if the Jaarty will ſubmit himſelf to the dds. 
2 ment of one who ſurmites that he has Jurisdiction (Where he has 1. 
Pope's Col- any) Pet no Conſultation ſhall be granted. 2 0. 4. 10. 


lector. Br. 
Conſultation. pl. 2. cites 2 H. 4.9. 


Br. Juriſdiction, pl. 20. cites S. C. 


6. If a Ban has a Prohibition upon a Libel for Tirhes of Fa-gcts, 
upon a Suggeſtion, That they were made of great Trees above 20 \ cats 
ot Age; and in the Suggeſtion che Quantity of the Faggots is m. 
taken, pet if it appears that he makes his Suggeſtion according ©. 
the Copy of the Libel gtven to him by his Proctor, no Contultatic!! 
ſhall be granted; for by che Statute of 2 H. 5. he ought to have a tru? 
Copy ot the Libel. M. 4 Ja. B. N. between e at 4 
Adjudged. 
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It was agreed in the Parliament at Sarum, That Conſultation lies 
of Sil Cedua, notwithſtanding that they are renew'd Annually, Br. 
Conſultation, pl. 11. cites the Kegiſter. Th 5 
9. Contaltation after Prohibition ſhall not be directed to the Spiritual 8 P. Be. 
Court to hold Plea in Caſe of Defamations ; tor the Cauſe belongs to Conſultati- 
the K ings Court; by all the Juſtices. Br. Juriſdiction, pl. 96. cires che ys Raider 
. was ſued in the Spiritual Court again? a Feme Sole upon 
$/1nter, and the Libel prov'd tor the Plaintiff; upon which the Court a- 
warded 101. to the Party ſor his Coſts, and for the Defamation ; and atter 
the Feme took Baron, and made the Baron her Executor, and dy'd; atterwards. 
Citation was againſt the Baron, as Executor of his Feme, to pay the Suan 2 
the Party; upon which Prohibition wus ſued, and the other pray'd Con- 
jultation; and by the Opinion of the Court, becauſe the Slander is Spi- 
ritual, and they cannot award better Recompence than Money, and that 
the Raron has prov'd the Teſtament of the Feme, theretore it was agreed, 
That as ſhe made him Executor, a Conſultation fhall be grauted. But 
ſeveral Serjeants e contra, and that the Spiritual Court cannot award a 
Sum of Money, and that the Slander dies with the Perſon, and all thar 
depends upon it likewiſe. But Brooke ſays, Ir ſeems to him, that it is 4 
Debt, and by the Death of the Feme the Debt ſhall not rum upon the Baron; 


But it _— by the Probate of the Teſtament he has taken upon him to pay 


it in Law. Br. Conſulration, pl. 5. cites 12 H. J. 22. | 

10. It ſeems, That where the Spiritual Court is prohibited to hold Plea Ai it a Man 
of a Thing whereof the Plea belongs to them, that in thoſe Cates Conſulta- foe hi 2 
tion lies. Br. Conſultation, pl. 7. 4 int Cauſe 
ITY I 8 of Ypoliation, 
and the other Party gets Probibition, the Plaintiff ſhall have Conſultation; for it is merely Spiritual, and 
triable in the Spiritual Court. Br. Conſultation, pl. 9 cites 38 H. 6. 19. —— But where a Prot ibition 74 
oranted of ſuch Matters, for which Atlions lie at Coemmen Law, a Conſultation ſhall not be granted Br, 
Conſultation, pl.6. cites 22 E. 4. 20. : 

The Juſtices ſaid, That properly a Conſultation ought not to be granted, but in Ciſe ehe a Man 
cannot reciver at the Common Lav in the King's Courts. F.N.B. 53. (H)— It dees not lie of a Thing 
which a Man may recover in a Lay Court. Br. Conſultation, pl -. 


11. When a Conſultation is once duly granted, the Court e may 
proceed, notwithſtanding the Party purchaſe a zew Prohivition, directed to 
them, it the Libel be not chang'd. F. N. B. 45. (A) ſays, Quod Vide 
by the Statute ot 50 E. 3. cap. 4. 

12. Prohibition tor Zithes againſt the Deſendant, F armer of the Recto- 
ry of Frit- tender, in the County ot Elſex; and /zrm/eth, That from 
Time whereof &c. he had uſed to pay 45. per Aunum, iu diſcharge of all 
Tithes; and his Proofs were, That he uſed to pay 45. 64. per Annum; 
And upan this Variance, a Conſultation was pray d; and becauſe it ap- 
peared, That there were not any Tithes due in Kind to the Parſon, as 

e hath ſued, but it is a Modus Decimandi, altho' not in ſuch Manner as 
the Plaintift ſurmiſeth, the Court held, That the Defendant thould not 
have Conſultation; for he had not any Cauſe for Tithes of that Land; and 
it was ruled accordingly. Cro. Eliz. 819. pl. 13. Paſch. 43 Eliz. in C. B. 
Beal v. Webb. cites 2 Eliz. Dy. 171. 

13. A Prohibition was granted upon Suggeſtion of a Modus Deci- 
mandi. Atterwards a Conſultation was pray d, and granted, as to Offer- 
ings 3 becauſe the Modus &c. does not go to the Perſonalty. Mar. 81. 
pl. 13 1. Paſch. 16 Car. Anon. 

14. It is moved, That where a Prohibition was 6 Months ſince granted fr 
Stay of a Suit in the Eccleſiaſtical Court at Hereford, upon Surmiſe, Tigi 


| the Lands are held in Capite; whereas it appeared by Letters Patents ther, 


That the Lands were holden of Eaſt Grecuich; therefore Conſultation Was 
granted, unleſs Cauſe thew'd, and the Party to pay Double Coſts, accord- 
ing to the Statute whereby the Prohibition is granted. Car; s Rep. 113, 
114. Wolte v. Merrick Clums, 
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15. The Temporal Court may well try the Regularity of a Deprivation, 
and if it is within their Juriſdiction, we will admit the Juſtice of their 
Proceedings where they have Authority. Per Holt Ch. J. Comb. 134. 
Trin. 1W. & M. B. R. in the Caſe of Crawley v. Oldiſh. 

16. A Prohibition was | orga upon Suggeſtion of a Cuſtom to pay no Tithes 
for Agiftments of Barren Cattle; and in a Declaration upon the Prohibi- 
tion, Iſſue was join'd upon the Cuſtom, and found for the Plaintiff ; and 
notwithſtanding, becauſe it was void in Law, a Conſultation was awarded, 
Lord Raym. 2 = 1162. cites it as adjudg'd. Hill. 8 W. 3. B. R. in 
the Caſe of Dix v. Woodſon. 

17. If a Prohibition be granted before Sentence, and not deliver d till of. 
ter Sentence, the Matter being of Eccleſiaſtical Conuſance, the Cour: 
will grant a Conſultation ; for it is a Prohibition after Sentence. Comb, 
448. Trin. 9 W. 3. B. R. Gibbons's Cafe. 


(Q. a) Conſultation. At what Jime, and ont of what 
Court, and Flony, | 


Br. Condi- 1. QUARE Impedit by the King, who recover d the Preſentation, ons 
tions, pl 236. his Clerk in, do alter dyd, and anther in by the Collation of t, 
cites 8. C Biſhop, and F. made Spoliatiou, by which the Preſentee of the Biſhop [1:1 
| Spoliation in the Spiritual Court, and the other gat Prohibition uptm derte, 
Matter, and the other got Conſultation upon Condition that it flould at d. 
pugn the Preſentation of the King; by which Conſultation the they was ouſt, 
and ſued in Chancery, ſuppo/ang, That this Conſultation was in Defeaſace 
the Preſentation 7 the King; and becauſe the Preſentee ot the King was in 
all his Life, and the Spoliation does not go in Deleafance thereot, no: 
any Thing to the Right of the King; and if any Torr thall be, it is to 
the Biſhop who made Collation, and not to the King; therefore the De- 

fendant was diſmiſs'd. Br. Conſultation, pl. 10. cites 43 E. 3. 
Br. Conſul. 2. It a Prohibition be granted by the Court of C. B. a Conſulta- 
tation, pl. 3. tion may afterwards be granted out of C. B. aſter, if it appears, That the 
cites 8. C. Matter is Spiritual; quod nota. Br. Prohibition, pl. 6. cites 38 H. 6. 14, 

Per Moile . | | 
3. Libel againſt the Biſhop of L. for refiſing to admit the Plainti{} pre 
ſented to the Church of P. The Biſhop ſrgge/ted tor a Prohibition, That 
there is 20 ſuch Rettory with Cure of Souls in the Dioceſe, but it is on 
228 Vicarage. It was objected, That a Conſulration ought nor to 
granted; for whether there be ſuch a Rectory or Not ſhall be tried 
Here; But atterwards, by Aſſent of the Parties, a Conſultation Was 
granted Quoad Inſtitutionem of the Plaintiff, but that they thould no: 
ö farther. Le. 191. pl. 255. Trin. 31 Eliz. B. R. Slugg v. the 
iſhop of Landaff. 

4. Prohibition for ſning for Tithes of Faggets of Oak and Elm, cautiouſiy 
making his Libel for Faggots which were ot Beech and Thorn ; I 
Defendant prayed a Conſultation, Ita quod he ſhould not meddle with 
the Faggots of Oak and Elm; for otherwiſe the Party, that makes the 
Faggots, ney per Cautelam put in a Hic Great Wood into the Faggots, 
and ſo prejudice the Parſon of all the Tithes of the Retidue. Bur the 
Court ſaid, If it be ſo the Party mnt ſhew the Special Matter Pro Conſul- 
ratione Habenda, that M Oak and Elm are ſo interiixt that he cannot de 
otherwiſe, and pray a Conſultation as 'to'that which was Thorn and Bec”, 
And fo it was done in Molyn's and 'Onawes's Caſe, where ſuch a Spe— 
cial Conſultation was granted upon ſuch Special Plea, but as it is, he 
can have no Conſultation-for -any Part. Cro. EI1z 245. pl. 18. Nich. 
36& 37 Eljz. in B. R. Buckhurſt v. Newutoe. 
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5. No Conſultation can be granted out of Term, becauſe it is an Award 


of Court, and is final, and cannot be granted y all the Judges out of 
ferm, nor by any of them in Term on? of Court. 12 Rep 41. Fuller's 


| Cale. 


6. A Conſultation Was granted O Procuretions demanded generally; 


put it the Plaintiff denied the Quantum, then a Prohibition. Raym. 


368. Paſch. 32 Car. 2. B. R. Kirton v. Guilder. 


For more of Prohibition in General, See Courts, Diſines, Peculiars, 
and other Proper Titles. | 
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(A) / what Perſons may be, or thall be Gaid to be. 


I. OTE, That rhe God's of an Avvet belong to him during his Lite, 
and he has Property in them, and may give or fell them; bur 
if he dies, the Property of the Goods not given or fold are in the S$- 
Her. Br. Property, pl. 36. cites 9 H. 6. 25. 
2. A Helen can claim no Property; Contra of a 7:c/p3ſſer. Br. Appeal, S. P Br Ap- 
5 peal, pl. 100. 
cites 12 E. 


S. P. Br. Eſtray, pl. 13. cites 46 E. 3. 16.8. P. Br. Eyectione, pl. 8. cites 38 Aff 9 


ww. 


3. A Man Outlat d and Pardon'd has Property in Goods. Agreed per 
Cur. Owen 116. Mich. 29 & 30 Eliz. Knowles v. Powell. 

4. Execator has no Property in the Goods which he has as Executor. S. P. Per 
Per Williams J. 3 Bulit. 6. Hill. 12 Jac. in Caſe of Waller v. Hanger. Nee. 


i , ; s Ibid 8 | 
S, C.. P, Per Fleming Ch. J. Ibid. 11. in 8 C. S. P. Per Doderidge J. Ibid, 1 bo 8 0. 


5. A Man may have a Property, % not in himſelf, as in the Caſe of 
forntenants, where it is not in one but in both. Arg. 3 Mod. gy. Hill. 


I Jac. 2. B. R. in Cafe of Upton v. Dawkin. 


6. It a Ma hires an Horſe tor a particular Time to ride ſuch a Jour- Prownl. >: - 
ney, he hath a ſpecial Property in the Horſe during that Tine againſt all S. C and b. 
Hen, even againſt the right Owner, who cannot juftity the taking it du- —- Yelv. 

ring the Time it was hir'd for, tho' upon a Pretence of the other's in- 77, ®, © 
tending to cozen him of his Horſe, or to ride him to any other Place than 
was agreed upon. Cro. J. 236. pl. 7. Hill. 7 Jad. B. R. Lee v. Atkin- 
ſon and Brooks, 

7. Whatever an Apprentice gets belongs to his ter, and whether le- 
gally Apprentice or not, is no ways material; for it is enough if he be 
10 de Fado. 1 Salk. 68. Trin. 2 Ann. Barber v. Dennis. 


(B.) In what Things it may be. 


I. | may be of Fiſh in a Piſchory, and therefore in Treſpaſs 
1 5 80 Piſcem Piſcariæ ad Valentiau &c. ccpit, rhe Plaintiſf thell 
recover Damages by this Word Valentiam. Br. Fruperty, pl. 18. cites 
the Regitter, fol. 95. 5 
2. Treſpaſs was brought of J. N. Scotia Priſonariam fqurn quem ipſe 


8 N y T H. * WIWG-E + 72 
| cepit & de quo habere debuiſlet 19 1, Pro Vita na ful anda &c. cepic 


&. 
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&c. Brooke ſays, And fo it ſeems that a Man has Property in a Pri. 
ſoner. Br. Property, pl. 18. cites the Regiſter, fol. 102. 

S. P. Br. 1 Man has Property in his Dog. Br. Property, pl. 49. cites the 
har 4 ' : Regiſter, tol. 199. 3 3 
H. 8. 4 8. P. Cro. E. 125. pl. 6. Hill. 31 Eliz. B. R. Ireland v. Higgins. As of a Blacd. 
hound or Maſtiff. 7 Rep. 18. cites 12 H. 8. 3. 18H. 8. 2. Cro. E. 126. pl 6. Arg. Cites 23 Elis 
that . S brought Treſpaſs for taking a Bloodhound, and found for him, and he recover d 100. 


Damages. 


Br. Bricf, l. 4. A Man who has a Warren has no Property in the Hares, and yet he 
„ele ſhall have them by Reaſon of the Warren; and his Writ ot Treſpaſs of 
N mille Lepores was held good without ſuos. Br. Property, pl. 4 cites; 
H. 6. 55. 
5. When Savages are out of the Foreſt, none has Property in them. Br. 
Cuſtoms, pl. 64. cites 7 H. 6. 36. Per Newton. | 
* Trefpa® 6. As long as * Hawks, + Herns, + Deer, || Conies &c. are in my $1! 
was braught or Land, or in my Warren or Park, I ſhall have an Action of "Treſpaſs of 


Quare Vi & a | . ; 
Amt ee, The taking of them, therefore I have Property in them as it ſeems, and per 


prillos 2 Newton, it ſhall ſay Damas ſuas. Br. Property, pl. 16. cites 22 H. 6. 59. 
Toru [110 

erum Pretii &c. cepit &c. apud &c. and ſo ſee that he has Property when they are in his own Land, as it 
icems. Br. Property, pl. 8 ces the Regiſter, fol. 193. A Man has Property in Young Hawks, and 
in their Nefts. Br. Proparty, pl. 28 cites 10 E. 4. 14. Br. Property, pl. 30. cites16 E. 4.7. 

+ S. P. And Brooke ſays it appears there, that thoſe which are in Nefts and of Eros of Wild Bird in 

Nefts, the Owner of the Soil has Property, as of Hawks &c. Br Property, pl. 48. cites 14 H. 8. 1. 

Treſpaſs docs not lie Quod Damam ſuam cepit; For he has not Property; Contra, if it be Damm 
ſuam Domitam cepit; For in Tame Deer the Owner has Property; Note the Diverſicy ; For in Bye, 
Fouls, or Fiſh, as are Savage, there is no Property, unleſs Ratione Soli. Br. Property. vl 375. cnc 
45 E. 3. 24 No Property is of Deer in a Park, unleſs they are tame and reclaimed, 3 Lev. 22; 
Irin. 1 Jac. C. B. Mallock v. Eaſtly. 

|| Treſpaſs was brought Quare &c. ducentos Cuniculos ſucs Pretii &c. apud D. cepir &c. and alſo note 
this Word Pretii &c. 2 that the Plaintiff ought to recover Damages, and lo Property Er. Pro- 
perty, pl. 18. cires the Regilter, fol. 93. 102. 

Deer in a Park, or Conies in a Warren, as long a3 they continue in the Park or Warren, the Owne. 
has a ſpecial Property in them; otherwiſe he has not, unleſs they are domeſtick. Cro. Car. 554. Tin. 15 
Car. Caſe of Child v. Greenhill. —— S. P. per Houghton J. 2 Roll. R. 20. — See (F) pl. 2. in the 
Notes. Sutton v. Moody. | 


Freſpaß was », Treſpaſs of taking 301. the Defendant intitled himſe!if as to an Offering, 
COB by reaſon that he is Parſon of D. by which he took it as Offering, and 
150 1. H., delivered it to N. to keep to his Uſe, and he delivered it to the Plaintifl, 
nariis ſis in and the Delendant took it, Judgment &c. And fo it ſeems here that it is 
Pec:nits nue, admitted that a Man may have Property in Money out of any Purſe, Bag 
— * or Cheſt; and he gave Colour as above, and juſtified the retaking, Qu 
Br Property, mirum; For one Penny cannot be known irom another. Br. Property, 
pl. 18. cites pl. 7. cites 34 H. 6. 18. 

the Re- 

giſter, fol 95. 


5 it feemsto 8. If a Man takes my Sow with Pig, and after ſpe farrows 5 Pigs, | 


art Began, ſhall have Replevin of the Sow and Pigs, and ſhall recover Damages 1! 


the Taking, both, Quod nora ; and yet they were not in Eſſe Quoad Mundum, betete 
produce te- they were farrow'd. Br. Property, pl. 29. cites 12 E. 4. 5. 

nets, a Mare 

with Fold, a Coe with Calf &c. But quare if it was not big uitb Nung at the Time of ibe Taking, Wis. 


5 There is no Property in Piageons. See Br. Property, pl. 30. cites 
16 E. 4. 7. 
*And there= 10. A Man may have Property ia Hounds, * Hawks, Apes, Flr lis. 


fore Treſ- LE hs : | | * 
paſs lies for Popinjays &c. which are Feræ Naturæ, if they are made tame. Br. J)! 


ſtriking and perty', pl. 44. Cites 12 Hf. 8. 4. 

killing his 

Hawk ; tho' Trover and Converſion lies not but of a Hawk reclaimed, Which mar be known © 
Varvels, Bells, or by ſome other Mark, whereby Notice Gan be taken of her Owner, Cro. C14 » 


Mich, 1 Car. C. B. Vincent v. Leſney. 
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11. A Man may have a Property in a Ferret. Arg. Cro. E. 126, pl. 6. 

Hill. 21 Eliz. B. R. in the Caſe of Ireland v. Higgins cites 2 E. 2. A- 

ot Abſolute Property, cannot be in any Thing but what is Domite be 2 | 
Watur.e. Onalified or Poſſeſſory may be of Things Feræ Nature ; but then %%, ogg 
it is after they are tamed, and fo long as they remain Tame, or in Pol- Rane Fun. 
ſeſlion; but there is no Property in Savage Beaſts which a Man has Ra- di. Per Yel- 
tione Privilegii, as Deer &c. in Park or Warren &c. 7 Rep. 17. b. Trin. Lerton f. 


34 Eliz. in the Caſe of Swans. at of a 


6 Tame Deer 
there is an abſolute Property; Per Hutton J. Het. 50. Mich. 3 Car. C. B. Ireland v. Higgins. 


(C) Deveſted or Preſerded, by what, and when. 


I. HERE a Man enters into another's Franhtenement, and cuts 

Trees, and makes them Timber, yet the Property is in the Owner of 

the Soil till they be carried away; per Priſot, quod nota ; And yet the 

Cutting and Carrying away (immediately is not Felony, as adjudged 

elſewhere, and therefore it ſeems that the Property was never in the 
Owner ol the Soil as a Chattel. Br. Property, pl. 8. cites 35 H. 6. 2. 

2. It a Man /oſes his Goods, and J. &. funds them, and alter ſells them 


0 the firſt Owner in Market Overt for certain Money, Quære it the Vendor 


be barred in Action of Debt tor the Money or not; tor the Sale ſeems to 
be void ; Becauſe the Property was never our of the Owner. Br. Property, 
pl. 27. cites J. E. 4. 15. 

3. In Treſpaſs, the Defendant ſaid, That the Place is 10 Acres, which 
was the Franktenement of S. and he as his Servant, and by bis Command 
entered, and S. took the Beaſts Damage feaſunt, and delivered them to the 
Defendant to put them in Pouud &c. which he did &c. and it was held a 

ood Plea ; for by ſuch taking the Property is not ont of the Plaintiff; For 
11 it was then the Plaintiff could not have Treſpaſs againſt the ſecond 
'Treſpatior. Br. "Treſpaſs pl. 3 29. cites 12 E 4. 10. 

4 The Property of a Cow Attach'd is not out of the Owner till he 
makes Default at the Day. Br. Property, pl. 24. cites 9 H. 7, 6. 

It a Man waives his own Goods without [having done any] Offence, The Pro- 
aud jays, That he will not have them any longer, this is no Forſeiture, and 4 = 4 
be may retake them at his Pleaſure. Br. Forteiture de Terres, pl. 112. . 
cites Poct. and Stud. lib. 2. cap. 29. fol. 115. pretirved eo 
tho Owner 


by his freſÞ Suit of the Felons. 2 Le. 192 pl. 242. Trin. 28 Eliz. C. B. Rook v. Dennis. 


6. Tt a Forefter follows a Buck, which is chaſed ont of the Park or Fore/t, 

altho* he that hunts him kills him in his own Ground, yet the Foreſter 

or Keeper may enter into his Ground and retake the Deer, by reaſon of 

the Property and Poſſeſſion which he hath in it by the Purſuit. Arg. 

'Crodb. 123. pl. 144. cites 12 H. 8. 

J. It I leaſe certain Sheep for 2 Years, now upon that Leaſe ſomewhat J if tice 

remains in me, but that cannot properly be ſaid a Property, but rather a C/ Let 

Poſſibility of a Property which cannot be granted over; per Windham 1. 1 by 

Le. 43. Mich. 28 & 2g Eliz. C. B. in the Caſe cf Wood v. Foſter, — m wy « the 

cites 11 H. 4. 177, 17. E ul of the 
aYafe; Tae 


: * 5 3 N Fe — . I . 
Property of the Leſſor is no longer than the ſums Cattle live, and the Property of thoſe tha: ſaccecd is 
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in the Leſſee; but 'tis otherwiſe of Dead Gocds; for there, if any thing is added for mending or repait. 
ing &c the Leſſor, at the End of the Term, ſhall have the Additions ; For of them he hath always the 
Property, and they are annexed to the Principal. Godb. 113. pl. 135. Mich. 28 & 29. Eliz. C h. 
Wood v. Aſh. — Ow. 139. S. C. 


8. If Goods are taken by a Treſpaſſer, yet it the Party, from whom they 
were taken, be attainted of Felony, he thall forſeit them ; For the Right 
and Property remains in the Owner, and the Law thall adjudge them in 
him untill he makes his Election to the contrary by bringing a Writ of Tie. 
paſs. Cro. E. 824. Paſch. 43. Eliz. C. B. in the Caſe of Biſhop v. Lady 
Montague. | 

9. It a Man bring Treſpaſs for taking his Horſe, and is barred in that 
Action, yet it he gets the Horſe into his Poſſeſſion, the Detendant in the 
Treſpaſs can have no Remedy, becauſe notwithſtanding ſuch Recovery 
the Property is ſtill in the Plaintiff. 2 Mod. 319. Trin. 30 Car. 2. B. R. 
in the Caſe of Put v. Roſter, als. Rawſterne. 

After a Cen- 10, If Condemnarion be ot Goods by the Court, and they are proc/2;1. 


demnatien cn Wa . | | | x y 4 
« Seiſure, the ed as forfeited, the Property is altered. Raym. 336. Mich, 31 Car. 2. in 

Property is 
aide ſted out 


of the Party. Carth. 327. Trin. 6 W. & M. in Scacc. Martin v. Wilsford. 


— 


Scacc. Eikens v. Smith. 


11. After Aſfignment by Commiſſioners of Bankrapts the Bankrupts Pro. 

erty 2 2 54. Hill 278 22 Gar 2. in Caſe of Will akon v 

Snow. S. P. And nor before. 1 Salk. 108. Paſch. 1 W. & M. B. R 
Cary v. Criſp.— See Bankrupt. 

12. In Trover the Plaintiff made Title under a Will made in 1689, “ 
which the Teſtator deviſed to her all his Perſonal I ſtate; ſhe produced the 
Probate; the Defendant produced a Deed of Gift made by the Teſtator in 
1650, Habendum to Truftees for the Uſe of his Children ; the Plaintilf ad- 
mirted the Deed of Gitt to be made of the ſame Goods as in the WI, 
bur inſiſted that it was not good againit Creditors ; that a Fudgment vn 
had againſt the Teſtator ) Y ears after the Deed of Git; That by Virrue 
a Teſtatum Fieri Facias, he Gods were taken in Execution, and ſold b. 
the Sheriff in 1657 for 8000 1. It was proved that the 7eftator”s Steward 
paid the Money, and redeem'd the Goods, and that the Teftator gave hin 
Bond for the Money, which he afterwards paid him, and the Bond was can- 
cell'd ; ſo that by this Means he had gained a New Property. A Copy of | 
the Teſtatum Fi. Fa. was produced, and the Bill of Sale by the Sheriff, 
and the Bond cancell'd; and thereupon the Plaintiff to whom the Goods 
were deviſed, had a Verdict. od. 51. Mich. 3 W. & M. B. R. 
Lady Winchelſea v. Lady Maidſtone. 


— 4 _ Y g « ny 4 . | 
* _ ” EI : — 
* * 


(D) Property Gain d, Alter d, or Transferr'd by <what 
Act &c. 


n . Prior tock a Man's Son, and put a Suit of new Cloaths upon Lit 
Aaulterer The Father took away his Son, and the Prior brought "U'rc(pits 


= * 4 : 
f one Wiſe for the Cloaths; but adjudg'd he ſhould be barr'd, becaufe he had at- 
the Husband nex'd it to his Body. Arg. Mo. 214. pl. 354. Mich. 27 & 28 Eliz. in 
may take his the Viſcounteſs of Bindon's Caſe, cites 12 H. 4. 

Wife and 

Cloaths alſo. But in both Caſes, if the Son and the Wife had two Suits of Apparel, ove non their #1 | 
aud another Suit in their Chamber, neither the Father nor the Husband can rake the ſpare Suit, for t“. 
Lato which tolerates Neceſſity, does not tolerate Exceſs. Ibid. Arg. S. P. But putting a H nde: 
ſheet en a dead Body, gives no Property to the dead Body, but the Property remains in the tſt Oy nt 
tor a dead Body is not capable of Property, and a Man cannot reling»iſh the Proterts Je bas in Grods, 13 
they are de i in ar#ther. 12 Rep. 112. Mich. 11 Jac. Havnes's Cato. | 
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his Corn till he that hath Right re-enters. 
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2. It A” rotors B. to ſow A.s Land, and B. ſows it, yet A. the Fus ifa Man 
Owner of the Land ſhall reap it. Hob. 35. cites 21 1. 6. 37. tor it is nated; 0p 


RMHNT "e's 
Land, ard 
; ; ſexes it, it is 
Vent. 221. 222. Trin. 24 Car. 2. B. R. in Caſe of Perrot e. 
; Keb. 61. 8. C. by Name of Peal v. Bridges. 


ld. ow 1 


A. 


Bridges. 


2. Note, That any Man may ſeiſe ſuch Goods as Enemies of the King Ard bo ui. 


* bring into Eugland, and retain them to their proper Uſe. Br. Forteiture reer. freb 


00S } FIIE 


Hemi, 


de Terres, pl. 57. cites 7 E. 4. 14. 
ot the K ing, 


cr lieh dere leſore taken from an Engliſoman, ſhall have it as a Ving gained in Battle, and not the Kin 


the Admiral, nor the Parry to whom the Property was before, becauſe the Parry did not come freſhly 


* 


& Ow. 86. Mich. 41 & 42 Eliz. Bretton v. Barnett. 


the ſame Day it was taken from him, and before Sun-ſer, and clajm ir. Br. Forfeiture de Jertes, pl. 
37. cites E. 4. 14. Per Vaviſour, who faid it was adjudged in the Time of the {me King. ——ů ſz 
Chattles, pl. 22. cites 8. C. Br. Property, pl. 38. cites 8. C. | 

If a Ship be taken by Letters of art, and be Mt brought Infra Preſidia of that Ring, by <wloſe Hue 5+ 
as taken, it is no lawful Prize, and the Property nor altercd, and a Sale being made in ſch*Caie 18 
void. Agreed per Cur. (Reeve J. being abſent) and this was ſaid by the Proctor of the Owrer to be the 
Law of the Admiralty. Mar. 110. 111. pl. 188. Trin. 17 Car. Anon. 

Motion was for a Trial at Par in Trover for Goods of 400 l. Value, taken by a Spaniſh Caver, and 
brought into Plymouth, and from thence ſhipt away without Condemnation, becauſe tho Br. Property 
38. lays the Property is altered by the Enemy 's Polleſhon above 24 Hours, which 1s good whei they are 
brought into Safe Port of an Enemy's Country, yet the conſtant Opinion of the Civilians, and the Prac- 
tice at Guildhall in the Dutch War is, That if ſuch Goods be brought into a Neutral Port, or, as theſe 
were, into a Friend's, the Property is not altered till Condemnation, and theſe Goods were taken from a 
Frenchman in League with us, which 1s ſtronger ; and this being Marer of Evidence, tho' the Defen- 
dant was only a Factor in Evgland, could not condemn the Govds ; but the Condemnation was in Hol- 
land whither they were ſhipr, yet the Trial at Bar was granted. 3 Keb. 397. Mich. 26 Cur. 2. B. R. 
Verdale v. Marten. | 

If Goods ure taken by an Lueny, and retaken by an Engliſhman, the Property is alter'd ; otherwiſe of 
Pirates. Vent. 174. Mich. 23 Car. 2. B. R. in Caſe of Radrey and Delbow v. Eglcsticld and Whitall. 


4. If a Man bays 20 Quarters of Malt, which is t put im to Sacks, 
nor ſever'd trom the other Malt, the Property is not alrer'd; bt zf ir 
was in Sacks, or otherwiſe ſever'd trom the other Malt, the Property is a!- 
ter J. Keilw. 77. pl. 25. 

5. A. ſells Trees to be cut at Michaclmas next, and beſore Michael mas 
Hawks breed in them, A. thail have the Hawks; by which it appears 
the Property is not altered. Per Warburton J. Arg. 2 Brownl. 197. 

Trin. 10 Jac. in Cafe of Rowles v. Maſon, —cites 29 Aff. 29. 

6. It -. B. a Merchant cuftoms certain Wares in the Name of IS. this In Action 
does not prove the Property of them to be in W. S. tor it is uſual that brought for 
Merchants may Cuſtom WW ares in another's Name, and well; for the In— 3 
tent of the Statute is, that the King ſhall not he deecived, bur paid his ris. Maoey 
Cuſtom. Br. Properry, pl. 46. cites 2 H. J. 15. loa ed them 


. 3 f : on boar 
Ship, and conſigned them to the Plaintiff by a Bill of Loading, but the Goods by the Invoices . 
- a | * 


to be H's. The Queſtion was, Who ſhould bring the Action, u herber H. or the Plaintiff? The C 

he'd, That the [necices fignify nothing, but the Gnu, enment in a hall of Heading gives the Pr ) je; pn 
cept where it is for the Accornt of another ; ſo that if a Bill of Loading be made to A. A Wea ark. w_— 
Ownerſhip to maintain an Action; but if it be to A forthe Account ef B. then A. is on}: B's . Bs 
and B. hath the Ownerſhip, and muſt bring the Action; So that in this Caſe the Action is - ee eh 
by the Plaintiff. 12 Mod. 156. Mich. 9 W. 3. Evans v. Martell. —z Salk. 299. 8. C —8 b 15 ok 
Bil] ” - to be delivered to A. to the Uſe of B. there B. oupht to bring the Action. Lg Levi ; "py 
271. 8. . Rep. 


7. Property may be changed without Offence in the Omer. 
Wreck, "ad, Sray, Deodand, Sale in Marks, overt, and the ite. : BY 
Property, pl. 48. cites 14 H. 8. 1. and Doct. & Stud. lib. 2. cap. FI. 

8. Money delivered to be redelivered cannot be known, and therefore the Nov. -2. 
Property is altered, and Del: lies for it; bur it Portugal or other My. 8. C by 


7 . * N. co f 
ney which may be known, be delivered to be redelivered, Detinue lies. Brie“ 
i ton 9. 


Arnet. — 


- a Alon N fe . 
dered to à Ilan to buy Cattle, or to Merchandize with, the' the Money be ſealed ub in a Be.” vas ole 


Property of ney is i f an i b £1 
Property of the Money is ia the Builee, ard the Bailor can't have Action for the Mane,, bur only an 
ACC at 


60 Property. 
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Account, tho" he never buys or merchandizes. 3 Le. 38. Mich. 15 Elk. in B. R. Anon. — 
It Goods are delwered to A. to the Uſe of B. the Property is in A. but if Money be delivered to A. 10 
pay B. there the Right of the Money is in B. and he may bring an Action of Debt. 2 Vent. 310. Paſch, 
2. W. & M. in the Exchequer, in Caſe of Cramlington v. Evans. Skin. 265. Hill. 2 & 3 Jac. 2. 
S. P. in 8. C. in B. R. by Name of Evans v. Cramlington : 

The bare Delivery of Goods and Chattles upon a Confidence is not a Truſt, but the Property remains in 
Ceſty que Uſe. Arg. — 4. Paſch. 1 W. & M. in Caſe of Cramlington v. Evans, cites Shaw v, 
Worewood Yelv. 23. and Harris v. Beaver 2 Cro. 678. And where Goods or Money, or other 
Perſonal Things are delivered to another, they give no Property unleſs it be to his Uſe. So if it be ex- 
preſsly to the Uſe of the Deliverer, or a Stranger, cites D. 20. 21. 


1 


Ai if A. and g. Where a Tender is of a Thing which the Party ought to have by the 
S Bt. Tender, the Property is chang'd. Per Doderidge ]. Godb. 330. Trin. 
Goods, „ 21 Jac. B. R. in Caſe of Wiſeman v. Denham. 


promiſes De- | : 
livery en Payment of the Money, B. tenders the Money, the Property is altered. Per Holt Ch. J. Cumb, 
381. Trin. 8 W. 3. Anon. 


10. Gift to a ſpecifical Intent, as a Preſent ot a Jewel &c. to a Lady in 
Courtſhip, does not alter the Property. 2 Mod. 141. Mich. 28 Car. 2. 
C. B. in Caſe of Beaumont v. 
11. A. having a Bill remitted to him from beyond Sea for a particular 
Purpoſe, receives Part of the Money, and takes a Note for the Remainder, 
payable to himſelf or Bearer, and falling ill, gives the Note to B. with 
Orders to receive the Money, and apply it to the Uſe it was detign'd, 
and then dies; B. receives the Money, and applies it accordingly ; the 
Adminiſtrator of A. brings Trover, and recovers, B. ſues here tor Relief, 
and per North K. is reliev'd. Vern. R. 264. Mich. 1684. Merret v. 
Eaſt wick. 
12 Mod. 6) 12, Property of Money ſtaked at Gaming, is altered by the Caſt of a 
ee, e Dye; otherwiſe if not ſtaked; in the one Cafe it is Executory, in the 
Ser Other it is Executed. Per Holt Ch. J. Cumb. 303. Mich. 6 W. & N. 


Holt Ch. J. B. R. in Caſe of Walker v. Walker. 


5 Mod. 13. 
in S. C. S. P. by Manwood. 2 Le. 154. pl. 187. Mich. 20 Eliz. C. B. in Caſe of Weſt v. Stowel. 


2. S. C. — 
5 Mod. 195. v. Wetherall. 
8. C. Comb. 361. S. C. 


S. P. Salk 14. Blank Indorſement on a Bill of Exchange, payable to Indorſer, or 


130. * Order, does not actually transfer Property without ſome further Act. 
2 Amn B. R. 1 Salk. 126. Paſch. 10 W. 3. B. R. Clark v. Pigot. 


Lucas v. 
H 8 
* 15. In Trover the Caſe was this; The King's Orders were iſſued up- 


on disbanding of the Army, that each Trooper ſhould retain his Hani; 
and this was againſt a Captain, who, in Breach of the ſaid Order, had 
taken the Troopers Horſe ; and held that Trover lay tor the Trooper 
in this Caſe ; For tho? before the Property was in the King, yet by the 
Order it was veſted in the Trooper, he having the Politethion at chat 
Time. 12 Mod. 311. Mich. II W. 3. B. R. Anon. 

16. Son employ*d his Father to buy a Frame for him; Father agrees tor 
it in his own Name, and pays Part of the Money down, and gave 4 
Note for the Reſt ; By the Payment of the Money and giving the Note, 
the Property of the Frame was immediately veſted in the Father; And 
tho' the Bill of Sale, which was not made till a Month after, was made t! 
the Son, the Property which was already altered and veſted in the 
Father, could nor be thereby deveſted and lodg'd in the Son; Bur it 
the Bill of Sale had been made to the Son at the Time of Sale, it would 
have veſted the Property in the Son. And an Earneſt docs not alter the 
Property, but only binds the Bargain, and Property remains in Ln 

| t! 


, 
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— 


til Payment of the Money or Delivery of the Goods. Per Holt. Ch. J. 
12 Mod. 344. Mich. 11 W. 3. B. R. Anon, 
17. A Goldſmith has Lottery Tickets of A. and B. and delivers A.'s Holt“ or” 

Tickets to B. for his own. A. may maintain Trover againſt B. This“ ns 
was no Change of the Property, or any Conſideration; For tho' the 
Goldſmith had Power from the Owner to receive Money tor the Tickets, 

yet he had no Power to Exchange them tor other Tickets. Per Holt. 

1 Salk. 283. Hill. 12 W. 3. B. R. Ford v. Hopkins. 

19. A. by Articles agrees to pay B. 35 J. for every loo Stacks of Wood 2 Salk. 658. 
lying in ſuch an Wood, and fo for as many more as ſhould be felled till S. C. By 
Michaelmas following. Agreed per Cur. That ſo much a Hundred by — 6 
Retail was the ſame Thing; and that here either Party may tell them Erne "hwy 
out, and that if he that told them had told them wrong, then the other S. P does 
might ſhew that, and join Iſſue upon it; And that the Property ot every rot appear. 
100 that was cut at the Time of the Agreement did veſt in the Plainritt, 

and ſo of the Reſt as they were cut down, Farr. 88. Mich. 1 Ann. B. R. 


Grips v. Ingledew. 


(E) Property Given, Alter'd, or Transferred ; By what 
Act. Haud Kc. 


1. HN H' a Treſpaſſor gains Property by the taking of Gotis, vis. His And if a 
| Tithe Barley, and carrying it from one Vill to aucther, yet the Owner CL 
may affirm the Property to remain in him; And ſo where the taking was 9 
of a Horſe Damage Feaſant in his Barley, and he took his Horſe and the Burlen carries them 
again; For where Treſpaſs is done of Goods taken, the Owner may ſue into B. and 
Replevin, and this rms Property; or may bring Action of Tre/paſs, and 7 1 C. 
his 4iſaffirms P „and 5 he has Electi od Br. Treſpaſs, Amy have 
this qi chris Property, and fo he has Election. Quod nota. Br. Treſpaſs, Action of 
pl. 134. cites 19 H. 6. 65. Treſpaſs in 
B. or C. 

For this affirms my Property till I bring my Action. And a Man may juſtify Battery in Defence of 
his Goods. Per Newton. Br. Treſpaſs, pl. 134. cites 19 H. 6. 65, 


e. It a Man takes my Goods or Money and Offers them to an Image, in 

this Caſe I am barr'd, as if the Goods had been told in 4 Fair or Marker 

overt and Toll'd ; Bat if they come again to the Hands f the fe, Tit. 

paſſor, I may re-take them. Per Moile & Choke, Et non Negatur, Br. 

Property, pl. J. cites 34 H. 6, 10. 

3. It I Bail Goods to a Man who Gives or Sells them to a Stranger, and 

the Stranger takes them without Delivery, T may have "Treſpaſs ; For by 
the Gift or Sale the Property is not changed, but by the Taking. Per Fineux 

& Tremail Juſtices. Br. Treſpaſs, pl. 216. cites 21 H. J. 39. 


4. Stealth alters not the Property, as a Treſpaſs does. Fin. Law, S P. Br. 


gro. 210. Corone, pl. 

| 170. Cites 
34H. 8, —Tr was faid by Littleton J. that the Opinion of the Juſtices was, That if « Man tate; my 
Goods feloniouſly, and another takes them from him feloniouſly, I ſhall have Appeal of the ſecond Tak- 
ing; For by the firſt Taking the Property was not out of me; For a Felon can claim no Property. 
Contra it is ſaid elſewhere ot a Treſpaſſor. Br. Appeal, pl. 100. cates 13 E. 4. 6. 


S. In all Caſes where a Thing is taken tortiouſly, and alter'd in Form, S. H. As K 
if that which remains is the Principal Part of the Subſtance, then is not 1 we 
the Notice of then loft, and fo the Property of them not altered. Mo. 20. % ,; exeof 


pl. 67. Mich. 2 Eliz. Anon, a Rebe, the 


Owner may 
retake it; For the Nature is not changed Br. Property, pl. 23. cites 5 H 7. 15. S. P. Andſo:f 
he take; my Cloak 4d nakes it into a Doubler, I may retake it. Mo. 20 pl. 6:5. Anon. do If 4 


Man takes mv (7 avon s and enbroiders it <cith Silk, or Gold &c. I may rake mv Garment, but if 1 
bike the fin ek From bn and vith this face, or embroider my Garment, you ſhall zet rike my Gar- 
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70 Property. 
ment for your Silk which is in it, but are put to your Action for taking of the Silk from you. Agreed 
by the Juſtices. Poph. 38 Hill. 36 Eliz. Br. Anon. S. P. Mo. 25. pl. 67. Anon. And if a 
Man takes my Tree and ſquares it into Timber, yet I may retake it; For it may be known. Br. 
Property, pl. 23. Sy of Ircn made into a Bar. Br. Property, pl. 23. —— So in Treſpaſs of taking 
Shoes and Boots, the Defendant ſaid that he was poſſeſſed of three Dickers of Leather and Bail'd them to 
JI. S. who gave to the Plaintiff, who made thereof Shoes and Boots, and the Defendant retook them, and the 
Retaking good and Jawful ; For the Nature remains. Br. Property, pl. 23. cites 5 H. 7. 15. —— Bu 
where Grain is taken and made into Malt, or Money taken and made into a Cup, or a Cup made int, 
Money, thoſe cannot be taken; For Grain cannot be known one from another, nor one Penny from another, 
Per Cur. Br. Property, pl. 23. And if à Man takes Timber and makes a Houſe of it, this cannot be 


retaken; For the Nature is altered into Franktenement. Br. Property, pl. 23. S. P. Mo. 25. pl. 6:, 
Anon. o by ſome, If a Man rakes a bite Piece and caujes it to be Gilt, the Owner cannot retake it. 


br. Property, pl. 23 cites 5 H. 7. 15. 


— 


FF ĩðiĩ 5d oo Tenn 


S. C. Roll 6. If A. and B. are at Play, and A. interming les Bis Money in B. 
Rep. 133: Heap of Money, B. ſhall now have all; For this is done by A. of his 


— 1 own Wrong, and as a Trick with Intent to deceive B. And ſhould it 
And Coke be other wiſe, B. would be a Treſpaſſor Nolens Volens, by taking his 


and Croke Money again; And to avoid this Inconvemience the Law is, that B. 
_ la; hall retain all. Cited by Coke Ch. J. 2 Bulit. 323, 324. in the Caſe of 
Sir lehr Ward v. Epre, to have been ſo adjudg'd in Sir Richard Martin's 
Martin's Cale; And the like Judgment, and for the ſame Reaſons, was given 


Caſe; And in the principal Caſe. 


the Report- . ; . 
er, by Way of Remark, ſays he had heard Croke cites Martin's Caſe to be, That if a Man takes a 


Handful out of my Heap, and puts it into his Heap, that I may take a Handful out of his Heap back 
again; And that peradventure Coke and Croke intended this to be all one with the Caſe here. 
Roll 45. Trin. 12 Jac. In Cafe of Hill v. Hankes, Croke 1. cited Martin's Caſe according to what 
Roll mentions, and that it was Popham's Opinion; And that the whole Court then ſeem'd to be of the 
ſame Opinion, (it being of tak ing Salt out of the one's Heap and flinging it into the other's.) And now 
Haughton and Doderidge ſeem'd to be of the ſame Opinion as to the taking of Corn in like Manner ; 
but Coke doubted of it, and in a Manner denied it; For he ſaid, That if one takes my Goods, I can- 
not take his Goods for them Cro. J. 366. 8. C. of Ward v. Ayre, -agomangg © —— If one blends 
his Money with mine, by rendering my Property uncertain he loſes his own, Per Ld K. Wright 
2. Vern. 516. Mich. 1705. in Caſe of Fellows v. Mitchell and Owen. 


S P. inthe . H if A. will intermingle his Corn with B.'s Corn, B. may take all 
ſaid — of for the ſame Reaſon; cited by Coke Ch. J. 3 Bulſt. 323. As adjudg d 
Ayre. Cro. in the Caſe of Shordith v. Moore. 


J 366. | 
And in S. C. Roll Rep. 133.— 8. P. by the Ch. J. Sid. 38. Paſch. 13 Car. 2. C. B. In Caſe of Beſt 
v. Jolly. 


S P. cited 8. S of Hey, Croke J. ſaid it had been adjudg'd in B. R. that if B. 


oy 1 has a Load ot Hay, and A. will come and mingle his Hay with B.'s, in 
who fad this Caſe B. might well take and detain the Whole. Bulſt. 95. Mich. 


the Court 8 Jac. B. R. In Caſe of Douglas & al. v. Kendall. 

inclined that 

B. might take as much again preſently. 2 Bulſt. 204. in Caſe of Hill v Hanks. But Paſch. 
36 Eliz. B. R. It was agreed by the Juſtices, That if A. takes B.'s Hay and carries it to A., Houſe, aud 
there intermixes it with A. s Hay, there B can't take back his Hay, but is put to his Action againſt A. 
for taking his Hay. And, per Anderſon Ch. J. If a Goldſmith be melting Gold in a Pot, and as he 
15 e I will caſt Gold of mine into the Pet which is melting, together with the other Gold, I 
have no Remedy for my Gold, but have loft it. Poph. 38. Anon. And Croke and Houghton ]. 
ſaid, There was a like Cafe here of Corn, and that B. might preſently take his own Corn again; Be- 
cauſe it was ſo done of his own Wrong; And that it was pleaded, That he took moſt of his own Cor! 
_ But Coke faid, He ſomewhat doubred of this Caſe; For he can't rake his own Corn in 
Ir ithernam, and he can't do Wrong becauſe the other has done Wrong. Bur the Caſe of Ware 
and Eyre ſupra, was fo adjudg'd Boe ; and Coke Ch. J. himſelf, cites Sir Richard Martin's C'- 
ſo adjudg'd by them; For that his own Corn or Money could not be known, and twas his own Act, 
and of his own Wrong. 2 Bulſt. 324. — Roll. R. 133. Ward v. Eyre. 


9. A Man comes to a Merchant or other Dealer, and by falſe Inſinua- 
tions and Actount of himſelf, prevails on the Merchant &c. to /e!! u 
Cood's tpon Tick. Holt Ch. J. ſeemed to incline that that was not 
ſuch a Cheat as would alter the Property. 6 Mad. 114. Hill. 2 Ann. 


B. R. Anon. 
(F) Gain'd 
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(F) Gain d, by Poſſe ton only, and in what Caſes Actual See Occu- 
Poſſeſſion is neceflary to give Property. pant (C) 


1. E that hath P«y/e/Zon hath Right againſt all but him that hath the Abr. Equ. 
very Right. Chan, Caſes. 25. Trin. 15 Car. 2. in the Caſe of Smith Cales 309. 


pl. 1. Cites 

9 . _ — 0 As if a Nan 
be poſleſs'd of any Thing bail'd to him, there, during the Poſſeſſion he has Property againſt all People but 
the Bailor. Br. Property, pl. 11. cites 2 H. 4. 22, 11 H. 4. 17. 7 H. 4 18. 21 Ul. 7. 14, 1. 48 
E. 3 20, 21. 47 E. 3. 12. Sa 


v. Uxenden. 


2. Beaſts fere Nature are reduc'd to ſuch Property when they are jy But if I. 5. 
my Ground, by Reaſon of my Polleſſion which I then have in them, that my i arren 
I may have Act ion of Treſpaſs againſt him who takes them; As it one has j/ Grant of 


45 , . . reſcription 
Deer in his Park, and another takes them away, he may have Action of in »y re 


Treſpaſs tor the Taking. Arg. Godb. 123. Hill. 29 Eliz. B. R. in Co- this Liberty 
nep's Caſe, cites 42 E. 3. 24. 8 Pri- 
dilegii de- 

ſtroys, or rather ſuſpend the Privilege Ratione Soli, ſo that the Property of Conies &c. is in Ns that hug 
the Warren; tho otherwiſe whether the Conies &c. be wild or tame, it is in the Owner of the Graun 
while they continue there as much as if he had a Warren, the Warren not making the Conies to be mne 
or leſs his; the Privilege of a Warren only giving a Man Liberty to employ his Ground in keeping Co. 
nies &c. which otherwiſe he cannot do 12 Mod. 144. Mich. 9 W. 3. Sutton v. Mood 3 Boll 
556. 8.C 5 Mod. 376. S. C —— Comb. 458. S. C. — If a Man has a Cloſe Pond, in which 
there are Fiſh, he may call them Pitces ſuos in an Indictment, or he may not do it, at his Pleaſure, and 
either Way is good; becauſe being in a Cloſe Pond, the Property (Ratione Loci) in them cannot he 
loſt, becauſe they cannot ſ im au ay; but norwithſtanding he cannot call them Bona & Catalla ſua. if 
they be not in Trunks, and for that the Indictment is bad ; but however not fit to be quaſh'd on Moti- 
on, the Offence of fiſhing in other Mens Ponds, and taking away their Fiſk, being too great to receive 
ſo much Countenance. 6 Mod. 183. Trin. 3 Ann. B. R. the Queen v. Steer & al. 


3. Where a Treſpaſſer takes my Goods, I may have Replevin; for I may 
affirm Property in me; or have Treſpaſs, and diſatfirm Property; Per 
Danby 3 and note by him, Where a Mn bails his Goods to M. N. and a 
Stranger takes them, yet the Bailor may give them to another, and rhe 
Gift is good. Contra, Per Littleton; For the Property is in the Stran— 
ger. And Brooke ſays, Bene dixit ut videtur; and yer, that Rep/cvin 
lies, is good Law ; tor this was f the Property which was in him at the 
Time of the Taking ; but in the other Caſe, Property was at in him at the 
Time of the Gift. Br. Replevin, pl. 39. cites 2 E 4. 16. 

4. When rhe King's Savage Beaſts go out of the Foreſt, the Property is S. C. cited 
out of the King. Brookeſays, And ſo it ſeems, that the King has Pro- Gedd. 123. 
perty in them when they are in the Foreſt; For, Per Newton, the Land bl 144 
gives the Property of ſuch Beaſts; Quod nota. Br. Property, pl. 20. 
cites 5 H. 6. 28. 

5. Where a Controverſy for Tithes is between Parſon and Vicar, and 
the Parſon claims the Tithes, the Property and Poſſeſſion is in him without 
carrying them away. Br. Property, pl. 35. cites 22 E. 4 23. Per Brian, 
Choke, and Catesby ]. | 

6. Where a Man leaſes his Land except the Wood, and Herus breed there 
in them, there the Leſſor has Intereit in the Herns by Reaſon ot the Trees 
whereon they build, and alſo has Property in them when they are in the 
Wood &c. Per Brooke J. and Pollard J. But if they are ot of the Nets 
or Trees, a Stranger may take them; but not in the Neſts, nor when they 
are in the Branches; And in Treſpaſs he ſhall ſay, O nidos Ardearum 
ſuarum cepit. Per Brooke, and ſo, by him, the Plainriti has Property in the 
Fowls. Br. Property, pl. 17. cites 14 I. 8. 1. | 

n. If a Bond is ſealed and delivered to a Man's Uſep who dies before 
Netice, his Executors may bring an Action, Per Ventris J. 2 Vent. 293. 
in the Cafe of Thompton v. Leach, — cites D. 167. 
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72 Property. 


1 8 TT ff arts an Hare in my Cloſe, and kills her there, 'tis my Hare 
1 but it A. hunts her into B's Cloſe, and kills her there, then 'tis the Hun- 
H 8. 10. ter's. 2 Sal k. 556. Mich. 9 W. z. in the Caſe of Sutton v. Moody. 


S. P. But if A. | 
ſtarts an Hare in his tn Cloſe, and hunts her into B's, and kills her there, 2 the Original Property is 


ſtill in A. and the Courſing is a Continuance of that Property; Per Powel Al 11 Mod. 75. Paſch. 5 
Annz. B R. in the Caſe of Keble v. Hickeringhill. — S. P. Per Holt Ch. J. Holt's Rep. 18. in S. C. By: 
Powell faid, If a Man ſtarts an Hare in my Ground, and kills him there, it would be hard to charge 
him in an Action of "Treſpaſs for it. Ibid. 19. | 

If I ſpring a Pird in my Ground, and let my Hawks fly at him, and this Bird is chas'd over your Ground, 
and you ſhoot him on the Wing, I ſhall have him, becauſe of my Original Property; Per Powel } 
Holt's Rep. 16. in the Caſe of Keble v. Hickeringal. 


——_— 


Holt's Rep. 9. Holt way . faid, It was agreed on all Hands, that while the Dachs 
* S. C & are in a Decoy Pond, the Owner of the Pond has a Property, and he that 
; diſturbs them is a wrong Doer. And Powel J. ſaid, Thac the Detendanc 
by trightning them away had deſtroy'd the Plaintiff's Property, and done 
an Injury thereto ; And Powis and Gould J. accorded. 11 Mod. 74, 75. 

Paſch. 5 Ann. B. R. Keble v. Hickeringhill. 


(G) Gain'd, Alter'd, or Transferr d by Operation 
of Lau. 


I. ROPERTY of Money or Goods, upon Satisfaction or Confis 
deration, ſhall be a/ter'd in the Hands of him that has it without 
Word, without Contract, and without Suit ot Law or Execution, and 


all by Operation of Law. Arg. Pl. C. 186. Trin. 5 Mar. 1. in the Caſe ot 


Woodward v. Darcy. | 
2. A Sheriff, upon his Account, 1s charged with a Debt to the King nit 


receiv'd by him ot the King's Debtor ; by chis the Debt of the King's 
Debtor is become the proper Debt of the Sheriff. Jenk. 188. pl. 88. 
S. P. Per 3. A. brings Treſpaſs againſt B. of a Horſe taken, and recovers Da- 
Fenner J. mages ; by this Recovery and Execution thereupon, the Property of the 


TY) Th Horſe is in B. Sclutio pretii Emptionis loco habetur, Jenk. 189. pl. 88. 


B. R. in the 
Caſe of Brown v Wootton. So in * Trover Plaintiff recovers, the Property of the Goods veſts in the 
Defendant againſt whom the Damages for em are recover'd; But where on a Fieri Facias the Sheriff re- 
turns Nulla Bona, and Action is brought againſt him for a falſe Return, and a Recovery is had againſt 
the Sheriff, the Property of the Goods is not veſted in him, but they are liable to any other Execution. 
2 Vern 239. PerCur. Mich. 1691 in the Caſe of Underwood v. Mordant. — * Kelw, 58. b. Per 
Frowike, — 12 Mod. 145. Per Holt Ch. J. in the Caſe of Sutton v. Moody. 

If ge declares in Repletin for Cattle with an Adbuc detinet, and Defendant has Jud ment againſt him 
for Damages, by Payment thereof the Property of the Diſtreſs ſhall be veſted in him. Per Holt Ch. 


12 Mod. 428. in the Caſe of More v. Wats. A 


See Infra, 4. The Property of Goods taken in Execution remains in che Defendant 


CONS Save 8 they are ſold. D. 67. b. pl. 20. Marg. cites 17 Jac. C. B. Shelton's 
v. Shelton.— O. 5 


The Proper- Wy 
ty is not alter'd till a Bill of Sale made. 2 Show. 4S1, 482. Arg. Said to have been ſo held. =— The 


Sheriff ly Seiſure has ſuch a Property that he may have Treſpaſs or Trover. 2 Sand. 475 Hil. 21 K 22 
Car. 2 Wilbraham v. Snow. Vent. 53. S. C. Adjudg'd by 3 Juſtices, Hæſitante Twiſaen — Lev. 
282. S. C. — Mod. 30 S. C. — 1 Salk 323. Mich. 3 Arn. Clerk v. Wirhers, It is faid, That by 
Seiſure on an Execution the Property is diveſted out of the Defendant, and in Abepance — 6 Mod. 298. 


S. C. 


5. It was ſaid by Counſel, Arg. That a Patent for a new Inventicn, 
that none tor ſo many Years ſhall uſe the ſame, may veſt a Property. 


Vern. 62, 63. Mich. 1682. in the Caſe of Jenks v. Holford. 
| 6 Fele 
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6. Sale of a Ship under the Sentence of a Foreign Court of Admiralty is good 
to change the Property. Skin. 59. Mich. 34 Car. 2. B. R. Hughes 
v. Cornelius. 

n. Attachment and Condemnation of a Debt in London, alters the Pro- 
perty 3 But till Condemnation the Property is not alter'd. 1 Salk. 280. 

J. 6. Coram Holt Ch. J. ar Niti Prius in Middleſex. Paſch. 5 W. & 
NI. Brook v. Smith. 

8. Award or Judgment, Ouod fat Exæutio on a Scire Facias, fixes a 
Property in the Baron of a Debt due to the Wife, and recovered by 
both. 1 Salk. 117. Mich. 9 W. 3. B. R. Woodyer v. Greiham. 

9. It Cattle be taten in Withernam by Way of Execution in Replevin, 
the Plaintiff thereby gains an abſolute Property in them in lieu of his 
own; But not 10 where the Withernam is only a Proceſs. Per Holt. Ch, 
J. 12 Mod. 428. Mich. 12 W. 3. In Cafe of More v. Wears, 


— th 


i 
+. 


(H) Gain'd, Altered, or Transferred ; By what I, d. 


* Ovenant in ſeveral Caſes may alter the PoſſeFon of 2 Thins from one Ai if a Man 
Man to another. Br. Property, pl. 2. cites 2) H. 8. 16. 28. Conchints 


Marten Dock wre's Cale, 1 5 


ö I bay him 
101, ſuch a Day, that I ſhall have all his Beaſts in D. or his Leaſe of the Manor of D. Ther 171 pay, 
I ſhall have the Beaſts, or after enter into the Manor. uod Nota. Ibid. 5 

H if A. Covenants that B. ſball have his Cow, by this the Property is preſently altered to B. Arg. 
3 Bulſt. 252. Mich. 14 Jac. In Caſe of Havergil v. Hare — Cites 27 H 8. 5. : 

Sosa Covenant, That if B. Marries his Daughter, B. ſhall have ſuch Goods; If B. Marries her, the 
9 gd B. Arg. Roll. R. 69. Mich. 12 Jac, B. R. In the Caſe of it itchcock v. Fox, ———Cres 
$7. H. 8. D. 

S if A. Corenonts with B. That if B. «ill marry A. 's Daughter, B ſhall have ſuch a Flock of Sleep; 
B. marries the Daughter; the Property of the Sheep is preſently in B. Becauſe it was but a ber- 
ſonal Thing, and the Covenant is a Grant. Per Tanfeld, Cro. J. 172 Trin. 5 Jac. B. R. in Caſe of 
Evans v. Thomas, ctres 44 E. 3. Monſtrans de Faits, 144:-— 2 Brownl. 388. S. P. Per Coke Ch J. 
in the Earl of Rutland's Caſe. 


2. Bargain and Sale of Trees growing Habend. Succidend. & Expor- Sale to B. 
tand. within 20 Tears. The 20 Years expire. Quzre, If the Property 3 
is veſted in the Bargainee, abſolutely, or only conditionally. Le. 275. , wn 
pl. 371. Paſch. 26 Eliz. B. R. Anon. ſpall be made 
; | : of A. Cob 
in one Year, is only a Covenant and Agreement, but no 8 transferred, becauſe wot in He. 
But Sale of Mooll on Sheeps Backs, or all bis Cern growing on the Land ſown before, wansferrs Property ; 
Becauſe in Ehe before the Contract. Mo 174. pl. 307. Mich. 25 and 26 Eliz. Anon. 

A. demiſes, grants, and to Farm lets his Land, and allo all Timber Trees orowing on the ſame; ad- 
judged, That no Property in the Trees paſſes by theſe Words, nor if the Words had been Vith hi- 
berty ts Fell and Sell. Mo. 831. pl. 1117. Trin. 10 Jac. Billingſly v. Hercy. 


3. Sale to A. to the Uſe of B. The Uſe is only Confidence, which does h 
not give Property to B. in Law. Mo. 7o2z. pl g75. Hill. 36 Eliz. 
Hinſon v. Burridge. | 

4. In Cafe &c. the Plaintiff declared that J. S. Pan Goods to him, S. C Bulſt 
pen Condition of Redemption on a certain Day, which was not done. 8 y 
Atterwards the Plaintiff told the Defendant that he would Sell the Govls ; and 2. th 
the Defendant promiſed, that if he would farbear 0 three Days, he wo'ld be 7 5. 
pay the Money and take the Goods ; The Plaintiff averred that he tot bare 
to {ell them accordingly. It was moved, in Arreſt ot Judgment, 
thar the Declaration is not good; For it ſeems here was no Conſidera— 
tion, becauſe this Agreemeut did not alter the Property of the Goods 
in the Detendanr. Sed per Coke Ch. J. and Croke J. The Pawnee might 
tell the Goods, and this Agreement is in Nature of a Sale; For it che 
Deſendant had paid the Money, he might have brought Derirus tor the 
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* Property. 


Goods. Per Doderidge J. If the Plaintiff has any Loſs, the Conſi- 
deration is good; And the Court thought it a good Conſideration, and 
Judgment was given accordingly. Roll. Rep. 215. pl. 10 Trin. 13 Jac. 
B. R. Capper v. Dickinſon. 

5. A lt Sheep to B. in a Market, but did not deliver them, and af. 
terwards, in that very Market, they diſcharged each other of the Contract, 
and a new Agreement was made between them; That B. ſhould drive the 
Shee home, and Depaſture them till ſuch a Time, and A. would pay 
him ſo muchper Week for their Paſture; And, if at that End of that Time, 
B. wenld pay A. ſo much for his Sheep, then B. ſhould have them. — Belore 
the Time expir'd A. ſells them to C. Per Cur. The firſt Sale to B. was de- 
teated by the Aſter- Agreement, and the newAgreemeat to have the Sheep, 
it B. would pay ſo much at a future Day, will not amouat to a Sale; ; 
and the new Property is chang'd, and conſequently the Sale by & to C. 
before the Day, is good, and ſo the Property of the Sheep is in him. 

Holt's Rep, 2 Mod. 242. Trin. 29 Car. 2. C. B. Miers v. Soleby. 

8. pl. 2. S. C. 6. In an Action upon the Caſe, upon Mutual Agreements, the Evi. 
dence was a Note, in the Nature of a Bi of Parcels, to this Purpoſe; 
Bought by Anne Knight, of 
Piece, to be fetch'd away by 10 Pieces at a Time, to be paid for as taken i 
away. It was held in this Caſe, per Holt Ch. J. That the Pieces be- 
ing Mark'd and Seal'd, the Property is altered immediately, and that 
they remained only as a Security for the Money. Skin. 647. Trin. 
8 W. 3. at Guildhall, Knight v. Hopper. 
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Hopper, 100 Pieces of Muſlins at 405. per 
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See(H)pl.1. R i 
es (I) Veſts. At what Time. 


1. REES ſtanding are [old by Husband ſeiſed in] ure Uxoris, or by Te- 1 

nant in Tail and the Husband, or Tenant in Tail dies before Severance, 2 
the Vendee ſhall not have them; And he has no Property in them till actua: M3 
Severance. Per Doderidge J. 2 Bulſt. 7. Mich, 10 Jac. In Caſe ot Bin- 3 
lingſly v. Herſey.——Cites 18 E. 4. 6. and 21. 

2. When Tithes are ſevered from the nine Parts, they are preſenr! ; 
veſted in the Party that has Right, and they are Things Tranio: 
and ſo alſo is the Taking of them; For the Party may take them it + | 
Place as well as in his own Pariſh, and the Place where? 
verſable. Le. 39. Mich. 28 and 29 Eliz. The Queen v. 

D. 49, b. z. If a Deed of Gift of Gods be delivered ro B. t ., IU, 
pl. by. arg: The Good are in C. before Notice or Agreement. But it C- iv: 
2 85 Property and Intereſt ſhall be deveſted without any Matter oi R 
cited per 3 Rep. 26. b. Mich. 33 and 34 Eliz. B. R. In Cafe of Butler v. Baker. 


Ventris ]. 
2 Vent 203. Arg. In Caſe of Thompſon v. Leach —Show. 300. S. C. and P. 


If I requeſt B. to buy a Gelding for me, and promile to repay B. again, 
* B. buys this Gelding for me accordingly; B. may have an Action 
againſt me for this Money upon my Promiſe, and I may take the Celd- | 
ing ; And before my taking him, the Property is not in B. who bought } 
him to my Uſe, but in me who requeſted B. to buy the Gelding tor me. 1 ** 
Per tot. Cur, Bulſt. 169, Prin. 9 Jac. In Cafe of Moor v. Moor. B Fc 


(K) Where 


2 


— „„ — 


Property. 


(K) Where ſeveral Properties may be in the ſame 
Thing. 


1. Anwood ſaid, It is not ſtrange in our Law to ſee that two ſhall 
have an Intereſt ſeverally in one and the ſame Term, and two 
Properties therein; For he ſaid, That if Leſſee 1 Fears grauts over his 
Term, by Deed indented to another, rendring Rent, and tor Default of 
Payment, to enter and retain till —_ ; there, if he enters tor Detaulc ot 
Payment, and retains, he has a Property, and this is uncertaia ; For up- 
on Payment of the Arrears by the other it ſhall be determined; and 
the Grantee has alſo another Property; For his Intereſt is not totally 
gone, but he has a Property, ſuch as it is, and may have the whole Pro- 
perty upon Payment of the Arrears. PI. C. 3424. b. Hill. 20 Eliz. In 
Caſe of Welcden v. Elkington. 1 
2. So if a Zermor for Years be, and he 7s bound in a Recognigantò or Sta- ; ＋ 
tute Staple, and Execution is ſued agamit him for Non-pavment, and he 
Term 1s extended, and delivered to the Conuſee at a certain annual Value bf 
as it well may be; For it may be fold utterly, or extended at the annual if 
Value, as Franktenement may at the Election of the Sheriff; there the 
Connuſee to whom the Term is delivered has a Property, which is vacertain ; 1 
For how long he ſhall retain it he does not know; and the Le/ce himſeli | 
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0 has anct her Property ; For upon Payment ot the Debt, or upon the Debt 

received out of the Revenue thereof by the Conuſee, he thall re-have the | 

Term; And ſo two have Property ſeverally in one and the fame 'I'erim, 1 

* Per Manwood. Pl. C. 524. b. in the Caſe of Weleden v. Elkington. : l 

; 3. A Feme made a Leofe tor Years Hils in Kent with Exception that In Chat 275 | 

| ſhe ſpould have the Profits for Terim of her Life, and it was greatly debated „, 9 7 PF 1 
if this Exception was good or not, inaſmuch as the Profits of the Mills Si lend 115 


is all the Benefit, and in effect the Mills themſelves; and at laſt the Ex- ford Time 
eption was adjudged good in Law, and the Feme had the Profits; there * 2g" 
* it theenters to take the Profits, ſhe has thereby a Property, and the 2 Ci“ 
+ Telilee another Property, and the Property of the Feme is uncertain how pledged as 
' many Years it ſhall continue. cited by Manwood as a Caſe in Kent. Pl. the Cale of 
C. 524. b. 5 H. 7. the 


Owrer has 
one Property, and he to whom the Sheep are leaſed, or the Chain is pledged, has another: A Fortiore, 
two Properties may be in a Leaſe, which is a Chattel real, and has long Continuance certain. Per Man- 
wood. Ibid. 


; (L) //hat may be an Iutereſt, but mo Property. 


I, Foreſter purſued a Hunter who chaſed a Hart out of the Foreff into But if it cen 
his own Land, and there killed him, and the Foreſter retook it, - a its 05.5 
and the other brought Treſpaſs De Cervo mortuo, capto & aſportato, 1 7 14. 

3 BY 3 lawful for 
and was barred ; For as long as Wild Beaſt, Fiſh, or Fowl, is in my Land, I any to tale 
have Poſſeſſion but not Property ; and ſo he who chaſes it out of my Land, ir, ud (© 4 
and kills it in his own Land ſhall loſe it, and I ſhall have it it I purſue ; Diverſity | 
For it it may be known by the Skin, Horus, &c. Pr. Property, pl. 45. cites A,“ 
12 H. 8. 10. Tort "i 6 ; 4 

2 ſtrains it to 
go out, and kills it and where econtra Ibid. 


2. Aud by Brooke J]. if a Man permits his Faulcen to ffy at a Phea- here my 
jant, which kills it in auother's Land, he may enter and take the Pheaſant, Hurd te 


Py 5 
A ar A2: 
- — 


and 
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Beaſt. Con- and ſhall not be puniſhed but for his Entry, for the taking of the Phea- 


tra of tak- fant by my Faulcon is Poſſeſſion in me. Br. Property, pl. 45. cites 12 H. 


ing of an 8. 10. 


Otter, Fox, 


or Badrer ; For thoſe are Vermin, and pernicious to the Commonwealth, and are Carrion; but Deer, 
Pheaſant &c. are Pleaſure, and good Victuals. Ibid. 


3. If I leaſe certain Sheep for 2 Tears, now upon that Leaſe ſomewhat 
remains in me; but that cannot properly be ſaid a Property, but rather a 
Pfibility of a Property, which cannot be granted over. Le. 43. pl. 54. 
Mich. 28 & 29 Eliz. C. B. in the Caſe of Wood v. Foſter cites 11 Hf. 4. 
177, 178. | 
S. C. cited 45 A Man may have an Intereſt vit bout a Property in a Chattle, and ſuch 
3 Mod. 61. an Intereſt as gives the Perſon a Remedy to recover, as in the Caſe of 
1600 Load of Wood ſold ro A. and aſſigned by A. to B. (the Wood being 
ſtanding) and after the fame Vendor fold 2000 Load to C. to be taken ar 
C's Election. B. cut 600 Load, and C carried it away, B. brought his 
Action and Judgment for him; becauſe A. had an Intereſt, which he might: 
well aſſign. 5 Rep. 24. Sir Tho. Palmer's Caſe. 


hh 


- —— 7 — o— — * 


— — — — K wr — — 


— 


(M) Pleadings. Good. And in what Cafes it muſt be 
ſet forth. 


I- E Xeemors, who have Poſſeſſion of the Gods of the Teſtator, ſhall call 
them Bona ſua in Replevin, Recordare, &c. and not Bona Teſta- 
toris, tho* he names himſelt Executor in the Writ ; Quod nota. Br. Pro- 
perty, pl. 21. cites 24E. 3 35. 1 
Br. Property, 2, In Treſpaſs the Writ ſhall not ſay Damam ſam, if he does not ſay 
pl G. that it was taken in Park or Warren, or ſay Damam Domitam. Br. Pro- 


Treſpaſs perty, pl. 10. cites 43 E. 3. 24. 


Quare clau- 

tum fregit & damas cepit, he may ſay Damas ſuas; per Newton. Brooke ſays, And fo it ſeems tlut 
where Beaſts Ferz Naturæ are taken out of my Soil, I have Property in them as long as they are in the 
Soil. Br. Property, pl. 19. cites 22 H. 6. 59. 


Br. Pro-: 3 'Treſpaſs quare Warrenam ſuam fregit, & mille“ Lepores cepit, and did 
endif Le + nor ſay Lepores ſuos ; And good by the Opinion of the Court, becauſe he 
e 1 in them, but has them by reaſon of the Warren ; Quod 


by the whole nota. Br. Brict, pl. 11. cites 3 H. 6. 55. 


Court in an 
Action of Treſpaſs that Quare Clauſum fregit, & Cuniculbs ſuos vel ipſius A. cepit &c. is good. Godb. 
174 pl. 240. Paſch. 8 Jac. C. B. Newton v. Richards. — * See pl. 7. 


S. P. Br. 4. If a Man chaſes in my Park, I ſhall have Action, Quod Parcam 
4 ws 64 pl. fregit, and Feras ibidem cepit &c. and not Feras meas. Per Newton. Br, 
78 E. 5 4 Property, pl. 20. cites 7 H. 6. 38. 

5. In Treſpaſs of Goods, if the Defendant ſays, that before the Treſpaſs the 
on LIE, Property was in him, and he bailed them to A. who gave to the Plaintiff, the 
tt Plaintiff ſhall ſay that he himſelf was poſſeſſed till the Defendant took Item, 
S. C. Abſque hoc, that the Property coas in the Defendant, and this is a good 

Plea. Br. Trefpaſs, pl. 308. cites 5 E. 4. 1. 

6. In Treſpaſs De Parco fracto, and Beaſts taken, the . jon pe that 
the Property was toT. A. before the Treſpaſs who was thereof poſſeſſed, till B. 
took them from him, and bailed them to the Plaintiff, by which T. A. ſued 
Plaint of Replevin in the County againſt the Plaintiff before the Sheriff qcorich 
Sheriff made Precept to the Defendant to deliver them to T. A. by which he 
came, and found the Park open, ans entered and made Deliverance. Per 

Gree 


: 


TS... W 


— 


* 4 = 4 : 's ? \ 8 E * „ K 5 I'S. 5 * vs 
s "> q —_ 1. * 40 3 Ea a * n | P 
. * -4 Ty. q 7 ö . . 4 a 
. ow > mg. a * = * f 
"IE 4 _ - N 


AL EN iq, 


ECE 


n 
2 


SAMS: AS. FT 


I 4 
r 


ol 


r 
8 


e 


5 


a 


Brooke & 41. 


_ Property. 44 


— 


— 
n 
— — 


Grene the Plea is double, the one the J uſtiſication That they were the 
Beaſts of another Man, and The Precept ot the Sheriff; by which he held 
him to the Precept ot the Sheriff only; For it was held double by all the 
Juſtices. T remaile ſaid the Properry was in J. R. and they came into 
our Land, by which we took them tor Damage feafant, and imparked 
chem, and the Detendanr broke the Park, and took them, Abſque hoc; 
that the Property was in T. A. prout &c. Br. Double, pl. 105. cites 21 E. 
+ 54: ; | 2 

n. Treſpaſs Qliare Lqullin cepit a Perſona of the Plaintiff; the Defen- 
dant pleaded Non culp. and ound againſt him; and Exception taken in 
Arrett of judgment, becaute he doth not ſay Equum ſuum, or that he was 
taken from the Pla:ntiffs Peſſſian; For otherwiſe it may be that the 
plaintiff had nor any Cauſe ot Action, if he had not Property or Poiſel- 
lion 3 and it may be, for any thing which appears in this Declaration, 
that he had nor any of them, theretore the Declaration 13 not good ; and 
of that Opinion was Gawdy, Fenner, and Yelverton, and the Declara- 
tion cannet be did by Intendiaent, but ought to be certain; Bur Pophani 
and Williams econtra ; Becaule it being alleged Quod cepit a Perſona, it 
iz necettarily to be intended that he had Pottetfion 3 wheretore &c. But 
notwithitanding afterwards upon a ſecond Motion tor the Reaſons afore- 
ſaid, it was adjudged for the Detendant. Cro. J. 45. Mich. 2 Jac. 

B. R. Burſcr v. Martin, alias, Purſer v. Walter. : 

8. Treſpaſs &c. tor Fiſhing ſu ſeparal: Piſcuria, of the Plaintiſf, and bo C554 
taking Piſces ipſius (the Plaintiff) He had a Verdict. Twas moved in 4m —.— 
Arreſt of Judgment tor ſay ing Piſces ſuos, whereas they arc Fere Nu- Jo pl. 
turæ, and ſo no Property in them; Berkley J. admitted it crue that in a 6 5. C ne- 
general Senſe they cannot be ſaid Piſces ipſius, but in a particular Seiſe n — 
they may, and that a Man may havc a FA; and a qualified Property in 3 
Things Feræ Nature 3 Ways. viz. Ratione Iuſirimitatis, Rationi Loi, or moved in 
Ratione Privilegii, and in this Cafe the Plaintiit hath a Property Ratione Arreſt of 
privilegii; and ſudgment was aitirmed by the whole Court upon this Juze, 
Difference, that where Plaintiff declares, generally for tatins Piſces ſuins ur Planie 
Lepores ſuvs &c. the Action will not lie; B it it be tor Fiſhing in his ouzhtnor to 
teveral Filhery as here, or tor breaking his Cloſe, 2x! 12410 Lepores ſuos call them 
&c. it will lie. Mar. 48. pl. 77. Trin 15 Car. Child v. Greenhill, d _ wow 
had been ina Trunk or Pond; For that there is no more Property in Fiſh in a ſeveral than a free FC, 
cary ; but the Ch. Juſtice ſaid, That after a Verditt any thins ſhall be intended to mike the Caſe good, 
and fo here it might be intended a Stew-Pond, which is a Man's fevers} Piſtary ; Hut the Court held, 
that this had been good wpon Demurrer, by-reaſon of the local Property; and fo is the Regiſter, Vent. 
122. Paſch. 23 Car. 2. B. R. Pollexfen v. Critp. 2 Keb. 57 pl. 25. S. C. accordingly by Name of 
Aſhford and Polyxfen v. Criſpin. Ibid, y65. S. C. by Name of Policy fen v. Criſpin. —— Bur Hill. 1 Jas. 
2. B. K. It was objected in Arreſt of judgment, That the Deoluation was ill, becauſe rhe Pliiarut had 
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not ſuch a Property in Libera Piſcaria, as to call them Piſces ipſius, or his own Fiſh; and for this Rea- 
ſon the Judgment was arreſted. 3 Mod. 97. Upton v. Daw kin. — Cumb. 11. S. C. accordingly by 
Name of Upjohn v Dawkins. | ; 
9. In Treſpaſs for tatiag of a Hook &c. Defendant pleaded that he had 
a Way ſuch a Wood upon the Land of the Plaintiff, and that he was 
paſſing there, and the P/2intiff endeavoured to cut his Harneſs, aud to wound 
Him with the ſaid Hock, and therefore he took the ſaid Hook our of the 
Hands of the Plaintift, and delivered it to the Conſtable &c. and Iſſue 
upon the Way, and Verdict tor the Plaintiff; it was moved in Arreſt ot 
judgment, that the Plaintiff had not fhewed in his Declaration, that the 
Hook was in his Poſſeſſion ; And it was agreed, per Cur. That it the De- 
tendant had pleaded Nor Guilty, the judgment ſhould be arreſted, be- 
cauſe the Plainritt in his Declaration did t ſay Hamum ſititiu, nor ſhe 
that it was in his Nen; But in this Caſe the Court were of Opinion, 
that the Deſendant vy his ſperial Plea made his Declaration good tor the 
Detendanr pleaded that he took the Hook Extra Poſſe froucm the Plaintiff, 
dor which the Plaintifl ay well maintain this Action upon his Poſſelſion, 
Without any Property. Sid. 184, 185. Paſch. 16 Car. 2 B. R. Brooke v. 
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78 Protection. 

10. Upon Writ of Error the Caſe was, that Treſpaſs Was brought in 
C. B. and the Writ there was Bona & Catalla ſua cepir, and the Declz. 
ration was Unum bovem &c. without ſaying (Sunm) &c. and Verdict fy 
the Plaintiff, and Judgment there; and W rir of Error brought in B. R. 
and Error athgned, becauſe the Plaintiff hath not ſliewn in his Declara- 
tion that it was his Ox &c. but the Judgment was affirm'd per Cur. and 
a Difterence taken between C. B. and B. R. for in C. B. the Writ is 


Parcel of the Declaration, and therefore Suum in the Writ makes the De- 
claration good. Sid. 187. Paſch. 16 Car. 2. B. R. Jones v. Pritchard, 


— - — — _ 


For more of Frey in General See Market, Pawn, Piracy, 
and other proper Titles. 


I Protection. 
ol. 321. 
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cb. Her) (A) Protection. By what Perſon it may be cal. 


(H)(K) | Quia Profecturus. 
The Defen- x, E who is by Mainprize, may caſt a Protection Quia Jrofec 
dant came in turus in Perſon tor himſelt, cho' it appears that he is in Priſon 


Ceri Core" for this may well be, 4 P. 6, 5. 


us, and was 

Mainprin'd to another Day, and at the Day caſt Protection Quia Profecturus, and it was allowed: . 
he may caſt it in Peron. Contra of Efloign de Ser vitio Regis; for he is ſuppoſed in Priſon by the Man. 
prize. Nota. Br. Protection, pl. 59. cites S. C. = 

In Account Exigent ifſ1ed, and the Defendant render'd himſelf in Bank, and found Mainprize, and 
had Superſedeas to the Sheritt, and now in Bank the Defendant was demanded, and Protection was cat 
for him. Green ſaid, If it be allowed, the Mainpernors ſhall be diſcharg'd, which cannot be; but nor. 
withſtanding this it was allow'd &c. Fitz. Tit. Protection, pl-87. cites M. 20 E. 3. and fays ſee 22 K. 
3. accordingly, twice.—-—Priſot took a Diflerence between the Defendant's being by Mainprize or by 
Bail, that in the laſt Caſe he may caſt a Protection, but not in the firſt. Firzh, Tit. Protection, pl. ;. 


cites M. 32. H. 6. 4. 


& Quia Moraturus. 


The Pro- 2, Quia Moraturus ſuper Vitulatione Caliſiæ map be caſt by the 


aan be n Party himlſelt;; for he maybe here to Purvey for it, Quzre, 21 E. 4. 


Infant, and 18. v. See 21 E. 4. 82. 

not by the | | 

Defendant himſelf ; and upon praying Allowanee it was agreed that Inſant, Monk and Feme Covert mav 
caſt Protection; and it was ſaid that the Defendant was ſeen in London, ſed non Allocatur, becauſe it is 
wot proved of Recerd ; and it was faid that if the Plaintiff had ſued Habeas Corpus againſt him, he would 
be put to anſwer. Quære inde ; for he may be come hither to Victual. Br. Protection, pl. +4. cites 21 
E. 4. 18.— pl. 7. § P. As to Infant, cites 21 E 4. S2 - S. P As to Infants. F. N. B. 28. (I.) 
but ſays, There are diverſe Opinions among the Juttices, if it ſhall be allowed for a Feme Covert.— 
Co. Litt. 130 a. favs it is allowable for Men within Age, and for Women as neceflary Attendants upon 
the Camp, and that in three Caſes, Pra Lotrix, Quia nutrix ſeu Obſtetriv.— But Co. Litt. 13 1. a. ( 
ſays that an Infant was vouched, and at the Pluries venire fac. a Protection was caſt foy the Infant, and 
diſallowed, becauſe his Age muſt be adjudged by the Inſpectien of the Court. 


Sce pl. 1. 3. De who ts by Mainprize, may Caſt a Protection Quia Morarurus 
for 3 * Derlon, tho” it appears that he is in Priſon, Dult 
tarur. + 0. + Vs | | 


Bota, 


Protection. | 79 | 


Both. 
4. An Infant may caſt a Protection. 21 E. 4. 18. 82. adjudged, Br. Prof. 


ment dc 


Terres, pl. 50. cites S. C.——ln this Caſe the Protection was caſt by the Infant for his Father, Vide 
the Y ear-book. Sce pl. 2. 


5. So d Monk map. 21 E. 4. 18. See pl. 2 

6, So a Feme Covert may, 21 E. 4. 18, PEE Sce pl. 2. 

. Recordare by F. againſt P. who avowed upon F. the ſaid F. {aid that 
F. gave by Fine to H. which E. leaſed to him for Tears, and prayed Aid of 
. and had it, tho* E. was a Stranger to the Avowry, and at the Yay f 
Summons ad auxiliand” E. caft Protection; and upon long Argument it was 
agreed, That J. Plaintiff who prayed Aid, cannot be by Protection; for 
he is Plainrilt, and is to recover Damages. Bur yet the beit Opinion 
was, that E. of whom he pray'd Aid, may be by protection. Br. Pro- 
tection, pl. 39. cites 5 H. 5. 5. 
8. In Detinue the Garniſbee came, and pleaded to Iſſue, and at the 
Ni; Prius the Garnithee made Default, and A. B. caſt Protettion for him ; 
and thereupon Day was given in C. B. Ar which Day Repellance was tec 
forth, and yet the Protection thall ſave his Default, becauſe it was allo w- 
able at the firſt Day; but econtra it there be Variance between the Re- 
cord and the Protection, tor this is never allowable; and fo fee that Gar- 
niſhee may be by Protection. Br. Protection, pl. 59. (bis) cites 4 
H. 6. 9. 


9. Any Stranger in the World may caſt Protection for the Party. Br. S. P. Co. 


4 O ; : 
Protection, pl. 10. cites 28 H. 6. 1. * « 


(A. 2) at it is. And i what Cafes it lies. 


1. 25 Ed. 3. Y\NACTS that notwithRanding the King's Protection of his Where the 
| Debtor, other Creditors may proceed to Fudgment againſt Protection 


F : a S A 5 \ 5 "oP cited. Th. 
him, with a Ceſſet Exccutio until the King's Debt be paid ; and here, if the * It 


Creditors will undertake for the King's Debt, they ſpall have Execution againit for the more 
the Debtor, both for their own Debts, and likewiſe for ſo much as ih have ſpecdy Pay: 

ment of his 
paid the King. el 
ceived the ſaid G. . the Deſendant into his Protection, and that none ſrould meddle <vith his Perſan or Gocds, 
or ſue or imblead him in any Court for any Debt or Treſpaſs &c. until the King be ſatisfied, this Protection 
is not allo wable, the Statute deing expreſsly, that none fall be delay'd upon theſe Protect ions, but thut 
the Party ſhall anſwer and go to Judgment, but that Execution ſhail ſtay. Cro. J. 4-7. Paſch, 16 Jac. 
B. R. Travers v. Malines. a 2 

This Statute is to be intended of ſuch Executions, whereby the King miy be prejudiced, viz, Execu- 
tion of Lands or Goods, but not Execution of the Body ; for that 1s all to all. Hob. 111, pl. 139. Sir 
Tho. Shirley's Caſe. : : 3 

J. S. being in Execution for Debt to the King, had Judgment given againſt him in B. R. was brought to 
the Bar by Habeas Corpus to be 1 in Execution for this Debt allo. It was objected that this could 
rot be by Reaſon of this Statute, and of that Opinion was the whole Court; bur becauſe he had not a 
Writ of Protection, the Court reſolved that he is out of the Statute, and thereupon awarded that he 
\ * tould be in Exccution as well for the Party as the King. Cro. C. 389. pl. 23. Mich. 10 Can B. K. 
3 Sievenſon's Gale. 


2. Regularly a Protection lies only where the Defendant or Tenant is de- 
s © mandable; for the Protection is to excuſe his Default, and he cannot make 
Default when he is not demandable. By the Juſtices of both Benches. 
lenk. 94. pl. 83. 5 
3. Writs of Protection lie not in Caſes of Felony, nor is it to be allow'd 
to any that is Pri/oxer to the Court. 3 Init. 240. cap. 10g. 
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(B) At what Time. 


At the Niſi x, | cannot be caſt after the Inqueſt adjudged by Default, and 


LEES 
Paas charged. 43 E. 3+ 20, b. 

Defendant and Jurors appeared, a Protection is caſt for the Defendant, varying frem tle Original Ii Tit in 
the Addition of his Name, the gudges adjourned the Inqueſt to another Day; at this Day azother Protec- 
tion is caſt, agrecing with the Addition in the Original Nit; This Protection was allowed, for no ſuror 
was ſworn, Jenk. 85, pl. 66. Reeularly a Protection #s ny allowable at the Day, hen the Tenant 


i5 demandable in Court, to excuſe his Detault. Jenk. 85. pl. 66. 


Quia Profecturus. 


For one 2. At Niſi Prius, if Protection be caſt before one Judge, and prays 
Judge «tone Allowance, the other Judge being ablent, and atter the other comes, 
Nic Pius the ſaid Caſting and Praying ſhall not ſerve without a new Praper. 
cannot re- 43 C. 3. 20. 


cord the : : : 
Protection without his Companion. Br. Protection, pl 20. cites S. C. 


Firzh. Tit. 3, In Treſpaſs, the Sheriff returned Cepi Corpus, but the Party 

Protection, did not appear ; a new Sherift is made, and Diſtreſs Iſſues to the 

& Cber old Sheriff to have the Body gc. which is returned Otftrain'd, but 

Thime he has not the Body, yet the Oetendant may caſt a JIrotection Dia 
N For he has Day in Court, and he may appear, 
44 E. 3. 1. b. 


Quia Moraturus. 


4, After Verdict for the Demandant in B. the Octerdant cannot 
Sa ifat the Niti Prius the Jnqueſt paſſes for the Demandant, 
no Protection lies for the Tenant at the Day in Bank; For * both 
Ft was Nad Are but one Time. 17 E. 13. b. 25 E. 3. 43+ 
by Thorp, 

That the Dey of Niſi Prins and the Day in Bank is not all one to all Reſpects; For Writ purchased, 
Meſne (hall abate, nothwithſtanding Nonſuit at the Niſi Prius, but as to the Pleading any Plea which 
comes Meſne between them, it ſhall be one and the ſame Day; For he ſhall not * the Plea Puis 
le Darrein Continuunce Meſne between the Niſi Prius and the Day in Bank. But Brooke ſays, See 
the contrary Elſewhere. Br. Continuances, pl. 1 cites 40 E 3. 38. 

The Inqueſt paſs'd againft the Defendant by Niſi Prius en Pays, and now in Bank the Defendant was 
by Protection, and was diſallowed, and Judgment given for the Demandant upon the Verdict &. 


' Fitzh. Tit. Protection, pl. 88 cites M. 20 E. 3.——See (P) pl. 2. 3. 


Both. 


F N. B. 6, A Protectton may be caſt at the Return ok the Petit Cape, oc 
29. (C) bcfote, 11 E. 4. 7. b. 3 
Br. Protec- 7. At the Petit Cape, if the Defendant cat Etiboign de Servicio Re 


tion. pl za. gig, yet at the Oay which he has to ſhew his Warrant, he may cat 


cires g @ Protection ; becauſe this proves that he is in Service of the King. 
eite b. C. 7. D. 4. S. bv. ö 

At Niſi Prius en Pays, the Defendant made Default, and the Default was recorded, and at the Day in 
Bank, the Demandant pray'd Petit Cape, aud one caſt a Protection for rhe Jenant, and the Default 


was enter'd on the Roll, and there the Protection was allow'd. Fitzh. Tit. Protection, pl. 94. 
cites T. 9 E 3. 21. | 
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8. A Man Outlaw'd in Account, purchas'd Charter of Pardon, 
and ſued Scire Facias 3 a Protection forf him does not lie, before the 
other has Counted againſt him upon the Original, for before this he 
himſelf is ]Aaintiff; But this lies after the Count, for then he ts 
Dekendant. 43 E. 3. 36. 
9. At the Nib Pr A A N may be caſt. 43 E. 3, 20, b. 48 E. A Protec- 


3. 8. 3 . 6. 56. 17. C. 3. 22. b. . 


tinuance, may be allowed at the Niſi Prius, as well as a Pica after the laſt Continuance. There is 
equa) Reaſon in both Caſes. Jenk. 85. pl. 66 


10. After Iſſue, and Iſſues returned againſt Jurors upon Diſtreſs * 
x Alias with Nitt Prius pray d, Protection lies for the Octendant, „ e 1, . 
2 ID. 0, SS- b. does not lie; 


For the one 
is certified by the King under his Seal, and the other is only the Surmiſe of the Party himſelf. Note 
the Diverſity. Br. Protection, pl. 4. cites S. C. Br. Eſſoign, pl. 2. cites S. C. 


11. After Diſtreſs returned, and Challenge taken to. the Array, The Trior 
and Triors choſe, Protection does not lie for the Defendant, for he 1 
ſhall not be demanded after, and the Protection is to ſave a Default, % 


41 + *3, 22, b. rial, but 
12, After the Jurors, or any of them, are ſworn upon the Prin⸗ before ate 
cipal, a Protection does not lie, 4 D. 6. 23. * 


the Defendant. And Babb. ſaid, That it ſhall be allowed now; But contra, if any Juror cb, [crorn 
ton the Principal. And Hals J. agreed; but June Ch. B. doubted. And Cheney, Tyrwhit, and 
Martin J. held, That it ſhall not be allowed; For per Martin, after the Defendant has appeared, he 
ſhall not be demanded, and Protection is to excuſe a Default, and therefore when the Defendant ap- 
ears and challenges, he does not make Default; which Brook ſays is the beſt Opinion; and after the 
Plaintiff granted that it ſhall be allowed. Br. Protection, pl. 60. cites 4 H. 6. 22. Ibid. pl. 9. cites 
5 C hr. Protection, pl. 10 cites 5. C. per Danby.— A Protection may be allowed after the 
Array is challenged, and the Triors elected and Sworn, or after an Adjournment ; bur Protection cannct be 
allowed after a Juror is ſerorn ; For it is a manifeſt Delay of Juſtice, Jenk. 94. pl. 83, —— 8. P. 
Jenk. 108. pl. 8. * This ſhould be (6). 


13. But after the Return of a Diſtringas, a Protection lies, before In Treſpz6 


any Challenge to the Array. 4 Þ. 6. 23. — 
at the Trial ſome of the Jurors appear, and ſome make Default; a Diſtringas with Decem Tales is a- 
warded ; upon this Diſtringas a full Jury appears; at this Day a Protection caſt for the Defendant ſhall 
be allowed; For he is then demandable, and the End of the Protection is to excuſe his Default. Jenk. 108, 


pl. $.—S. P. Jenk. 85, pl. 66. 


14, If at the fourth Day of the Eight, the Inqueſt be ready to 8. P. Br. 
paſs, and Day given till two Days after, at which Day, the Pro- Lrotection, 


pl. 10. Cites 


tection bearing Oate after the fourth Day [ts caſt,] it lies for the 28 H. 6. 1 
Dekendant; and this ſhall be entered ipectally. 10 ID, 6, 3. b. by the Oyi- 
Dubitatur. nion of the 
one Bench 

and the other.— Br. Protection, pl. 90. cites 10 H. 6. 3. That it it ſhall not be allowed, by the beſt Opin 
nion; For tho* the Parties are demandable at this Day, yet the Entry ſhall be general, and ſhall have 
Relation to the fourth Day ; and then there is no Day to allow the Protection. 

ue againſt two, and they appeared at the Day, and the Jury alſo, and for Shortneſs of Time they were 
acjourned till in Craſtinum &c. And at the next Day, the one caſt Protettiom, <chich bore Date the fir/t 
Day, and the other caſt Protect ion, which bore Date the ſecond Day, and it was doubted whether they ſhall 
be allowed or not; Becauſe they have appeared at firſt, and caſt no Protection, and are not now de- 
mandable, therefore cannot caſt Protection. Quære; For tis ſaid there, That in M. 28 H. 6. 1. the 
Protection was allowed in ſuch Caſe. Br. Protection, pl. 9. cites 27 H. 6. 4 | 


15. Ik at the Return the Par ties and Jurors appear, and the 
Court commands them to appear when they ſhall be demanded, it 
they ſhall be demanded four Days after, Protection lies for the Defen- 
dant, and it ſhall be entered ſpecially. 
16. 13 R. 2. cap. 16. Enacts, That 10 Protect ion with the Clanſe of Br. Protec- 
Onia Profe urus fhall be allowed in any Plea, whereof the Suit was com- tion, pl. 82 


A ProteC-: 


menced befcre the Date of ſuch 3 Exceft in a Voyage, where the ien Protec. 
| 14 


— 


82 Protection. 


— Eng 0 
* 


tue, Regu- King goeth in Perſon, or other Voyage Royal, or in the King's Meſſav:, 


0 


_— mu Hotobeit this Aci will not infringe Protectious with the Clauſe of .2uta Mora. 
chaſes Tur; And if the Party protected Farry more than a convenient Time iu the 


„hanging the Cyuntry, without going to the Service, or return from the Service, the Chancellor 
Plea ; Bur having Notice thereof, ſhall Repeal his Protection. 


this failer . 5 ; 
when he goeth in the King's Service in a Voyage Royal; and that is twofold, either touching War, and 


that is only when the King himſelf, or his Lieutenant, that is Prorex, goeth, or when any gocth in the 
King's Ambaſſage, Pro Negotio Regni, or for the Marriage of the King's Daughter, or the like; This 
alſo 15 called a Voyage Royal, but a Protection Morturz may ve purchaſed, and caſt, Pendente Placito, 
Co. Lit. 130. b. (Kk) — One had Benefit of a Protection, for that he was ſent into the wy £& Wars, in 
Company of the Protector, into France, the greateſt Part thereof being then under the King's actual 
Obedience; So as the Subjects of England were emplov'd into France for the Defence and Safety there- 
of : In which Cafe it was obſerved, That ſeeing the Protector Pro Rex went, the fame was adjuds'4 
a Voyage Royal. ? Rep. 8. a. in Calvin's Caſe, Cites 3 H. 6. tit. Protection 2. — So the Lord 
Talbot went with a Company of Engliſhmen into France, then alſo being for the greateſt Par: under 
the actual Obedience of the King, who had the Benefit of their Protections allowed them. 7 Rep, $ x 
in Calvin's Caſe. — Cites 8 H. 6. 16. b. * S. P. Jenk. 94 pl. $3. cites 20 E. z. Protect ion 
Fitzh. 83. &c. 155. 


17. In Debt, it was ſaid, That in Treſpaſs againſt the Baron and Fem:, 
the Sheriff” returned that the Baron Non eft inventus & cepi Corpus upon the 
Feme, and Protection was caſt for the Baron the ſame Day, and was al- 
lowed ; For he had a Day by the Roll tho? he had no Day by the Return 
of the Sheriff. Br. Protection, pl. 59. cites 3 H. 6. 3. 

18. In Præcipe quod reddat, the Tenant made Attorney, yet he may caſt 
Protection after, notwithſtanding that he had made Attorney, Br, Pro- 
tection, pl. 71. cites 2 E. 4. 15. 

19. A Protection does not lie todiſturò an Arref?, or the Exccution of it 
For aa ow es ought to allow it firſt, which cannot be without the 
View of it firſt in Court. Jenk. 94. pl. 83. 


(C) Yhat Perſons ſhall have Protection , and agazyt how, 
Quia Profecturus. 


v.”.Br. x, PRotection lies for the Praiee in Aid alone. 37 I). 6. 32. b. 


Protection, 

pl. 16. cites by: . : ; : | 
40 E. 3.18. —— This was in a Scire Facias on a Fine, and per Cur, it well lies, and yet the Statute De 
11s quz recordata ſunt are to ouſt Delayes Br. Protection, pl. 63. cites 37 H. 6. 32. Br. Protection, 
pl. 58. cites 24 E. 3. 26. Contra, that it does not lie for the Prayee in Aid; For then the Plaintif 
will not ſue Reſummons, and ſo Delay of Juſtice ; Quod nota bene. 

In Replevin, the Termor Plaintiff prayed Aid of his Leſſor ; and the beſt Opinion was, that the Pray:: 
ſhall not be by Protection, no more than the Plaintiff who praved ſhall be; For the Avowant 
cannot have Reſummons againſt them; and alſo they are Plaintiffs, and are to recover Damages againſt 
the Avowant, and no Plaintiff ſhall be by Protection. Br. Protection, pl. $5. cites 5 H. 5. 5.—Buz $ H6. 
16. in Treſpaſs the Prayce in Aid was by Protection; For there he was to join to the Defendant, and no! 
:othe Plaintiff, as here in Replev in, note the Diverſity. Ibid. 


Quia moraturus. 


A Primer . 2. Protection Quia moraturus does not lic for a Man in 1e-1- 
EE tion Upon a Condemnation. D. 4+ 5. Ma. 162, 50. 

on 4 
the Fleet was thought a Man very neceſſary to ſerve the Queen in her Wars, and tlie Corner ih 
moved by the Attorney, Per Mandatum Concilii, 38 the Queen midi . Yoog "ih N 
Keeper to ge to Berwick to defend it; But all the Juſtices of B N. and C. B. hold Pat fe col! 
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nor be diſmiſſed by Protection Qia moratur ſupra Salva Cuſtodia &c D. 162. b. pl. 50. Trin 4 & «. 


P. & M Anon, 


Dal. 23. pl. 2.8. C.—8. P. Jenk. 213. pl. 32. — Co. Litt. 130. a. 
3. Protection does not lie for any Officer in Courts of Record. - ID. Br-Protec- 


4. 35+ den pt. 8; 


cues S. C. 


that in Debt it was agreed by Thirne and all his Companions, that Protect ĩon ſhall not be allowed for any 


Ofhcer of the Receit; Quod nora, and this it ſeems touches the Receipt, or becauſe he ought to be al- 


wavs Reſident. — 8. P. Nor for any other Officer in any Court of Record, whoſe Attendance is neceſo* © 


fary tor the King's Service or Adminiſtration of Juice. Co. Litt. 130 b. (h) 


* 
2— 


(D) What Perſon in reſpect of Eſtate ſhall have them. 


7. HDrotection lies for the Garniſhee at the Return of the Scire 285 co. 
Facias, becauſe he is nat Plaintiff before he appears, and 52 f. 
Declaration 18 made. 3 ID. 6, 18, | Br. Protec- 


; 3 | tion, pl. 16. 
Cites * E. 3. 18. He is not Plaintiff till he has made Title to the Thing demanded. Br. Protec- 
tion, pl. 1. N 


2. But after Plea pleaded no Protection lies for him, for then he is B brotec- 


Actor, 9 D. 6. 36. b. 20 . 6. 29 b. | | tlon, pls: 
3. In a Replevin betore Avowry made Protection lies for the De I ,— 
kendant; For betore Avowry he 18 not Actor. 3 I). 0, 18, Fol. 323. 


* 


WE e 
Br. Protection, pl. 1. ci:cs 8 C. 


4. In Quod ei deforceat a Protection lies for the Delendant beſore B. Protec- 
he has maintained the Title ot the firit Record; For before this he 1s e 
not Accor. 3 D. 6. 18. e 

5, In Replevin, Protection does not lie for the Plaintiff but after 
ORE mare, 17 E. 3. 24 Sre for Protection tor Garnithee 
20 LJ, O's 29. | 


(D. 2) For what Cauſes or Things they may have it, 
[and who, and when. | 


Rr, Protec- 


2. A Pr9hibition does not lie for one before he is Party to the Ac- ih 5.37 
tion. 14 I), 4. 16. | cites S. C. 
3. As If a Man prays to be received, and Plaintiff ſays that he has 5. P. Co 
nothing in Revertion ; At the ſame Day, nor at another Day, before * n 
the Tflue is tried tor him, a Protection does not lie for him ; For he 44. pee 
ls not Party to the Action betore. 14 Þ, 4. 16, t 21 E. 3. 13. Ad- tion, pl 3-. 


judged. cites 8. C.— 
Br. Pro- 


tion, pl. 43. cites S. C. and that he is not Party till he is received. — S. P. pl. 62. cites 37 H. 6 2. 


4. But in a Summons Ad Auxiliandum a Protection lies for the * Br. Pro. 


Prayc? before Joinder in Aid. * z P. 6. 30. b. f 8 H. 6. 16, b. Ad 6440, 
** . 


3 ft with ftand- 
mo d was laid that the Protection is Quod fit Quietus de omnibus Placitis & Querelis, and he is not 
arty, nor is he yet joined. Br. Protection, pl. 38. cites 18 C. 
5. Bit 


Protection. = 3 


©. nm” 19 — "= _ W n - 1 — F — 2 
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84 Protection. 


5. But otherwiſe it is, if the Sheriff returns Non eſt inventus, for 
28. F. Per 6. So Protection lies for the Vouchee upon Return of the Sum⸗ 
Bap. For he mong ad Warrantizandum ler vd before Entry into the Warranty ; for 
may be ef. the Demandant has made himlelf JIrivy by the Grant of the 
ſoigned, and Voucher. 3 I). 6. 30, Curia. 49. b. | 


udgment in 
Vader al be ſoon againſt him upon his Default; and therefore Protection lies. And ſo was the 
Opinion of the Court. Br. Protection, pl. 2. cites 3 H. 6. 30. 


7. So 1 lies for Garnithee at the Return of the Scire ti. 
clas. 3 I), 6. 49. 
It does not 8. A Io rotection does not lie for the Vouchee, if the Summons be 
lie for not ſerv'd at the Day ot the Return. 27 E. 3+ 79, b. adjudged, 


Vouchee ti! 
in Judgment of Law he be made Privy. And if Demandant counterpleads the Voucher, then until it 
be adjudged for the Voucher, a Protection cannot be caſt for him. Co. Litr. 130. b. (f) 


9, A Protection does not lie for an Attorney in a Plea. 19 . 6. 5r, 

10. In an Information tor Barretry, it was ſaid the Defendant ſtood 
upon his Protection. But per Cur. There is no Protection in Caſe of 
Breach of the Peace, nor againſt a Rule of this Court, Freem. Rep. 359. 
pl. 458. Mich. 1673. B. R. Anon, 


(E) How many. [Or the ſeveral Sorts of Protections. 


Mo. 23% 1. THERE are only two Sorts of Iꝰratections, Quia Profecturus 
Caſe. and Moraturus. 39 D. 6. 38. Curia. | 

Protection 2. Protections are in diverſe Forms, and of diverſe Effects, and the 
15 either e King may grant them for diverſe Cauſes. And there are 4 Manners ol 
wr e The Protections with the Clauſe Volumus. One is a Protection called .9i; 
General Pro- ProfefFurus, and another Protection Oi Moratur. And the 3d is a * 
tection ex- Protection which the King by his Prerogative may grant, and the ſune 
tends gene- ig tere a Man is Debtor unto the King, the mg may grant unto him 1 


8 that he ſhall not be ſued nor attached, but taketh him into Protection | 


Subje&s, until he hath paid the King's Debt. Bur otherwiſe now by the Star, ot 
Denizens 25 E. 3. 12. Pwhich ſee at (A. 2)] F. N. B. 28. (B). 


and Aliens 
within the Realm, whoſe Offences have not made them incapable thereof. And there is a Partien 
Protection by Writ, which is of two Sorts, One to give a Man an Immunity from Actions or Suits, and 
the other for Safety of las Perſon, Servants, Goods, Lands and Tenements, whereof he is lawfully poſſeſod 
from unlawful Moleſtation and Wrong. The firſt is of Right and by Law, the ſecond are all Ex Gra- 
tia (ſaving one) For the General Protection implies as much. Co. Litt 130. And then divides Particular : 
Protect ions in the ſame Manner as here, and a that theſe are Excellent Points of Learning, and that = 
the Cauſe of granting the two firſt is of two Natures, the one concerns the Service of War, as the 
King's Soldiers &c. the other Wiſdom and Counſel, as the King's .4:baſſador or Meſſenger pro Nevotiis 
| Regni ; both theſe being for the Publick Good of the Realm, private Men's Actions and Suits mult be 11 
1 | pended for a conyenient Time; for Jura Publica anteferenda Privati.— — * As to the third Protec- 
1 tion cum clauſula Volumus, The King by his Prerogative regularly is to be vreferr'd in Pay ment of hie 
bl. Duty or Debt by his Debtor before any Subject, altho* the King's Debt or Duty be the latter; and rhe 1 1 
| Reaſon hcreof is, for that Theſaurus Regis eſt Fundamentum Belli, & Firmamentum Pacis And there. 
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upon the Law gave the King S W rit of Protection to protect his Debtor, that he Mould net 
be ſued or attached until he paid the King's Debt; but hereof grew ſome Inconvemence, for to deux 


[ll other Men of their Suits, the King's Debts were more ſlowly paid; and for Remedy thereof was made K 
ll the Statute of 25 Ed. 3. Co. Litt. 131. b. (I) 0 
1 he 4th 3. There is another Protection cum clauſula Volumus, and that is Þ  t 

8 when the King ſendeth a Man in his Service into the Wars beyond the , 14 


Volumus, is or into the Marches of Scotland, and there he is detained and kept ritt “ 
when a Man he ſhall have a Special Protection, reciting the whole Matter; and in | 
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Protection. 88 


the End ot the ſame Protection hall be ſuch Clauſe, il reſentibus 11;111tC ferit into the 
walituris peſt deliteration. pred. R. a priſ. pred. ſi counting. ipſum iterum li- Ng der- 
her art av cadlem, F. N. B. 28. (c) ae econ 
- . L : prise ned 
there, ſo as neither Protec ion Profecturæ or Moraturz will ſerve him; and this hath no certain Hime 
limited; whereof you ſhall read at large in the Regiller, and F. N. B. Co. Litt. 13 f. b. 1 80 
likewiſe N r iter illud non accipere, vel infra illum Terminum a Partibus tranſmarinis redive. Co. 
Litt. 131. b. 


4. It appeareth by the Regiſter, fol. 280. 'That there are diverſe Man— 
ners of Forms of Protections. I Here Hun fearethi to travel the Country 
his Merchandiſes, or to collect the Alnus {* the Poor of an Holpital, 
or of the Church, then they may purchaſe Letters Patent of the King's 
Protection, commanding the King's Subjects for to Detend them, and to 
Maintain, Aid and Aftfit them. F. N. B. 29. (D) 

5. The Protection Cum clauſula Volumins, which is of Right, is, 7741 
every Spiritual Perſon may ſue a Protection for him and his Goods, and tor 
the Farmers of their Lands and their Goods, that they ſhall not he taken 
by the King's Purveyor, nor their Cartiages or Chattels taken by other 
Miniſters ot the King, which Writ doth recite the Statute of 14 Ed. 3. 
Ca; Lütt. 131. b. 

6. Lord Coke lays of theſe Protections he cannot ſay any Thing of 
his own Experience; lor albeit Queen Eliz. maintained many Wars, vet 
the granted lew or no Protections ; and her Reaſon was, that he was no 
fit Subject to be employed in her Service that was ſubject to other Men's 
Actions, leaſt i1;e might be thought to delay fuſtice. Co. Lirr. 131. b. 

Lia ipſe in Guerris noflris in Flanderia detentns exiltit per unum an- 
num duraturus, 3 Lev. 332. Trin. 4 W. & M. C. B. Barrudale v. Lord 
Cutts. 


(F) For what Perſons it lies. | Corporation Cc. 


1. \ Protection docs not lie for a Corporation Aggregate, as for * s p Nor 
Mayor and Commonalry, becatiie thts is ro ſave their Ap⸗ tor other. 
pcarance in Proper JIcrſon, and luch Corporation cannot appear in 4“ 
J2raper J2crion, and theretore is out of the Caute of IDrotedtton. f nor b. wh 
21 E. 4.79. U. 30 E. 3+ 1, £luLitatur. hs char 
Service of the King &c. Br. Protection, pl. 56. cites 21 E. 4. 0. ——— Corporations ee, 5 4 
are not capable of theſe two Prote*tions, viz. Profecturæ or NMorature, becauſe rhe Corporstiom it fert 
is inviſible, and reſts only in Conſideration of Law. Co. Litt. 130. a b (d) cites fame Ca'cs--—+ Er. 


Elloign, pl. 114. cites S. C. : 


—— — _— — — — 


(G) Againſt what Perſon. | Az7o &c.] 


1. JJ the King brings an Action, a Protection docs not lie againſt % Per 
him. 21 E. 3. 13. b. FFF 
2. Fut ſce 33 E. 3, Protection 98. A Protection lies againſt the. „ate, 
ing in an Action brought by him, unleſs it be q Plea which touches the t 


Cros n. 34 E. 3. Protection 122. Accordingly, Hay 15 
! 5, Hut 
to be rear the ſame Number of Authorities on each Side of the (Queſtion, Whether a De * 4 _0 - 


3 1 8 = ® - . - . 12 
wy to examine theſe Matters, ſince generally it 15 expreſsly provided by Penal Statutes, That peithet 
\ ager of Law nor Protect ion ſhall be admitted in anv Suit brought upon them 2 Hawk PLC. 6: 
| 7 4 
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Protection. 


S.P Tho! Ik the Queen brings an Actton, a Protection lies againſt her, 
ſhe a Perſon 6 3. 11 b. 34 WW 3 Protection 122. 


exempted. : x ; 7; ; 
Br. Ne ien pl. 44 cites 21 E. 3. 13. - Firzh. tit. Protection, cites S. C. 


8 (H) For whom it lies for a Collateral Reſpect. 


See (C)— 
8b Bur not x, 1 C lies for a Man who is upon Mainprize, tho. he is in a Man 
ed; for 12 ner [1 Driſon. * 9 I). 6, 58, 22 + 30 4. Wjudg'd. 


one affirms him to be at large, and the other to be in Priſon. Br. Protection, pl. 7. cites * S. C. 
In Debt upon Bond the Defendant caſt a Protection, upon which the Plaintift demurr'd. It was ob. 
jected, That this Protection was not good beczuſe the Defendant was admitted to Bail, and ſo is intended 
always in Priſon, and ſo it is mentton'd in the Record; and then the Protection being quia Moratur in 
Portubus Zealand is againſt the Record. Le. 185. pl. 258. Hill. 31 Eliz. B. R. Osborn v. Kirton 


Aſumpſit 2. So if a Man who comes in by the Exigenr be lett to a Main 
for Work prize, pet a Protection lies for him. 22 E. z. 4. Adjudg'd, 7. b. 


done. Proceſs 


continued to Adjudg'd. 


the Exigent, : ; 
at the Return whereof a Protection was brought into Court under the Great Seal to ſtay the Outlawry, 


for that he (the Defendant) is detained in our Wars in Flanders, to continue for one Year, it in our Service 
he ſhould fo long remain, beyond Sea; therefore the King wills, Jud ige ſit Quietus from all Suits, Picas 
&c. except Pleas of Power Unde nihil habet, Quare Impedit, ard Athic of Novel Diſſeiſin and Attaint; 
It was objected, That this Writ is not to be allowed, being brought in upon the Exigent, which is the 
King's Suit; and the Words ( Licet taugat Nos) are not in the Protection, but Non Allocatur ; and the Pro- 
tect ion was allow'd. 3 Lev. 332. Trin. 4 W. & M. C. B. Barrudale v. Lord Cutts. 


Prote ion is 3. One taken upon a Capias Utlagatum atter Judgment, had a Protection, 
we Wo: but being brought to the Bar ot C. B. his Creditor moved, That he 
ho comes might be charged in Execution; Hobart Ch. ſaid, and the Court agreed 
in upon the thereto, Ihat becauſe the Capias Utlagatum is the King's Suit, and tor 
Capias Utla- the Subject but in the ſecond Degree, the reſore the King may diſcharge 
garum- it, but hardly by a Protection, eſpecially not being deliver'd or made 
Harrudäle v known to the Coroners. Hob. 115. Hill. 13 Jac. Sir Tho. Sherly's Caſe, 
Lord Cutts. 4. Upon a Capias Utlagatum the Sheriff returned, That the Party who 
was arreſted had a Protection from Lord Stafford, who is @ Lord of Par- 
liament. But by Winch J. only in Court, the Return is clearly naught; 
and Day was given to amend his Return, and this was granted by Ho- 
bart Ch. J. at another Day in the ſame Term. Win. 24. Mich. 19 Jac. 


Anon. 


(I) Not for him who can't appear, 


1. IF at the Summons Ad Warrantiz andum ſicut alias returnable 

no Writ be returned, no Protection lies for the Vouchee, be. 
cauſe he could not appear if he was preſent, inaſmuch as the Land 1s 
not now to be loſt. 30 E. 3. 23. Adjudg'd. 


"v$ © 0 ² . 2 th 


Protection. | 


(K) Not for the Plaintiff. * 0 


1. A Protection does not lie for him who is {Plaintiff or Demand: The Plainria 


ant in a Stitt, 19 H. 6. 51. 17 E. 3. 24. Fong Trvgdy 
for the Protection is always for the Defendant, and ſhall be caſt for him, if it be not i» /pecr.l Caſes 
where the Plaintiff becemeth Defendant. F. N. B. 28. (G) 

It cannot be caſt for the Demandant or Plaintiff, becauſe the Tenant or Defendant cannot ſue a Re-jun- 
mons or a Re-attachment, but the Plaintiit only that ſued out the Summons or Attachment Ec mult ue 
alſo the Re. ſummons or Re- attachment. And ſo it is of an Actor, in Nature of a Plain & as the 
Garniſvee after Appearance, and an Avowant, and the like. Co. Litr. 139. b. (g) 


2. If a Man be outlaw'd in an Action of "Treſpaſs, and purchaſes SP. Per 
his Charter of Pardon, and [Yes a Scire Facias agatnft the JPlainttff, he 
a Protection does not lie tor the Detendanr in the Scire Facias, for he chte Re 


18 Plaintilt, for this [5 lit 10 Uring him in to Count. 38 E. 3+ I, 1 

pl. 41. cites 
* After the Plaintiff has counted, a Protection in this Caſe lies for the Defendant, but not 
before. F. N. B. 28. (G) in the new Notes there (a) cites 43 E. 3. 56. It lies tor the Garuiſhee 
at the Day of the Return of the Scire Facias, but not after he has made Title F. N. B. (G) in the 
new Notes there. (a) cites 3 H 6. 18. & 9 H.6. 30. 


3. So in ſuch Scire Facias a Protection does not lie far the lain⸗ 
tiff, be tore the Plaintiff in the hrit Action has counted àgdindt him, tor 
betore this he himſelf is Dlaintiſt. 43 E. z. 36. 3 

4. But after the Plaintiſt in the firſt Action hus counted againſt him, 
a Protection lies for the I Dlaintiff in the Scire Facias, far the Seire Fa- 
cias ig but to bring hun in to Count, 43 E. 3. 36. 

5. In a Replevin after Avowry no Protection lies tor the Deſend— 


* Br. Protec- 
tion, pl. 41. 


ant, becauſe he is Actor. 17 E. 3. 24. 38 E. 3. 1, r 0 
accordingly. S. P. For he is become Actor; and e contra where he pleads Ne Prilt pas, there 
Protect ion lies. Br. Protection, pl 55 cites 22 H. 6. 28. — Ibid, pl 86. cites S. C. 


F. N. B. 28. (G) in the new Notes there. (a) cites 8. C. & 25 E. 3 43. 


6. But otherwiſe it is beſore ava xp. Toe | 
7. In a Replevin a Protection does not lie for the Plaintiſl. 24 E. 8 f. For 


then the 
3. 27. | Paint will 
not ſus Re-ſummons, and ſo Delay of Juſtice ; quod rota bene. Br Protection, pl. 58. cites 8S C. 
F. N. B. 28. (G) in the „ew Notes there. (a) — 8. P. cites 20 R. 2. Fitz. Protection 106. 1H. . 
24 E. 3. 26. Contra 17 E. 3 24. a Per Shard. 


8. In a Replevin if the Plaintiſt hath Aid of bim in Reverlion at 8. P. Br. Pro- 
the Summons return'd, a {Irotectton does not ite tor the }Iratee (be⸗ pres 2 
cauſe he is Actor.) 24 E. 3. 27. . 

9. In an Audita Querela agatnſt the Conuſee of a Statute tor ſuing SP. For the 


Execution againſt the Deteazance ot rhe Statute, cilicet where he has f 


performed the Conditions, no J rotection lies tor the Jlatntiff in % nor che 
the Audita Querela, becauſe he is Plaintiff and Actor, * 47 E. 3. 5. Plainritt 
b. 24 E. 3,24, 35. b. Adjudged. Br. Protec. 


tion, pl. 28. 
cites 4* E 3.5 S. P. Ibid. pl. 41. cites 38 E. 3. 1. And per Wiching the Defendant in the Au- 
Gita Querela is Defendant, and not Actor Quære. * F. N. B. (G) in the New Notes there (a) 
cltes 8 C. and alto ſays that it lies not for the Defendant in this Action, and cites 13 E. 3 Fitch. Pro- 
tection, 1. But ſays, this is to be intended hen the Eſtate is to be executed, and not when it is already 
executed, and the Suit is to have Execution; For it ſeems there, that if i: fo appears by the Writ ths 
Protection is allowable at the Venire F acias, and cites 47 F. 3. 3,4 


10. In an Audita Querela agatnſt the Conuſce for ſuing Execution 
againſt his own Release, a Protection does not lie for tue Conuſce 
atter the Conuſor has ſhewed his Matter, for now the Connie? 15 


Actor, and this Plea of the Conuſor is only an Anſwer te Anne 
I 


—— — 
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Conuſce of Execution. 47 E. 3. 5. b. 13 E. 3. Protection. 71. Ad 

judged. 38 E. 3. . 
Br. Protec= 11. It the Conulee of a Statute ſues Execution againſt his Re. 
yah pl 27 leaſe upon a Feotice of Part ot the Land, and the Feoftee furs Scire 
„ © Facias àgalnſt the Conuſee at the Return thereof, the Conulee may 

have a JIrocection caſt for him. 47 E. 3. 4. : 
Br. Protec= 12. In a Quod ei deforceat no Protection lies for the Tenant, oc 
eee ter that he has ſhewed his Right according to the Nature or his writ, 
F. N B :8. becduſe he is Actor. 38 E. 3. 1. 


(G) in the 
New Notes there (a) cites 8 C. & P. bur ſays that it lies for him before he has made Title, and cite; 


43 E. ; 6. And that after Litle ſo made for the Tenant, it lies for the Plantif, and cites 20 R. 2. Pro- 
tection, 106. 5 H. 5.5. 


(L) In what Actions. 


r 1. A Protection Quia Proſecturus lies in a Quod permitrar. 56 I), z. 
Tt ef Itinere Stafford Rot, 8. Adzudged. 
TP. Br. 74 2+ Protection docs not lie in an Allie. 39 H. 6. 39. 


del Roy. pl. 
196, cites FN. B — Br. Protection, pl. 53. cites 21 H. 6. 42. by the Statute of E 3. — And the 
{ame of Ataint. Ibid. 


Both, 


GE Br. 2 2 3. They lic not in a Quare Impedit * 39 I), 6. 39. 10 0. 4. 6. 43 

Size Allis. 21. per Thorpe tor the Milchiet of the mcurring of Laple in the 
| - | 

6. 1. mean Timc. 

* Br. Pro- 

tection, pl. 67. cites 8. C. accordingly.—Firzh. tit. Protection, pl. 15. cites S C & P. per Choke and 


Pry ſot. 

Pr. Protec- 4. Protection lies in a Scire Facias upon 2 Fine. 40 E. 3. 18, h. 

5 16. 

tion, pl. 1 Co Litt. 131 (y — S. P. Notwithſtanding the Statute which ouſts the Delays. Br, 


cires S. C. 31. 4 0 ; . 3 
S-ire Facias, pl. 217. cites S. C. Fitzh. tit. Protection. pl. 93. cites S. C. 


* Fir:h. ti. *5. So it lies in a Scire Facias upon Charter of the Pardon of Outlay- 


Protection, ry, akłtex a Count upon the firſt Original. 43 E. 3. 30. 
pl. Ss ces 6. Protection lies in Writ ot Right ot Dower. 43 E. 3. 6. b. 


S. 4 
t Fitz h. tir. ö 
Proteccion, pl. 30. Cites S. C. 


* Br Pro. », Protection does not lic in Writ of Oower Unde nihil habet, fat 
ecrion, pl. the hatty Remedy, becaule ſhe has nothing to live upon.“ 43 E. 3. 6. 
4 ordieg ly. b. 17 E. 3. 22. b. Adzudg d. 39 H. 6. 39. 


— I. BY. | ; f 
Aid del Roy, pl. 106. cites F. N. B — ]Jenk. 50. pl 95. cites 8 C. For this would terd to ſtarve the Wide 


Br. Protec- 8. Bllt it lics in Quod ei detorceat, where ſhe claimed to hold 2! 
tion, p1.19- Dower, for thts is grounded upon her own J=olietfion. 453 E. 3. 60, 
erk 50. pl. 95. that it does not lie in a Quodei deforceat brought by Tenant in Dower, where ſhe bad 


ſoſt her Dower by Default. 


Fitzh, tit 9. Sd it lies in Writ of Entry ſur Ditleiſn brought by Feine. 
esa, where the makes Title to hald in Dower, for this is ot her on 100. 
„ (eron: 43 Ee 3: 16. Þ. 1 


S. 
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10. In Oower, if the Vouchee denies the Deed of the Heir, by Kühe tit. 
which the Oemandant recovers immediatelp, and the Tenant and Hy pgs 
the Vouchee go to Jfſue upon the Deed, a Protection does not lie 4“ ** 
tor the Douchee, becauſe the original lea is a lea of Dower (and 
lais of the fame Nature) 17 E. 3. 22. b. Adjudg'd. | 

11. Il Oower be alſign'd to a Feme in Chancery, and after it is Br. Scire 
ried by an Elder Title, and the brings a Scire Facias àgainſt the Facias, pl 


Tenant to be endowed of the other two Parts in Chancery, a JIrotec- 85 en 


un does not lie for the Tenant, Quta Placttum dotis. 43 Af. 32. Br Protec- 
Adg'd. tion, pl. 68. 


cites 43 E.; 
32. S. P. and ſeems to mean the S. C 


In Scire Facias againſt Conuſee of d Statute Merchant for ſuuing S. P. For 
-274ri0n againſt his own Releaſe, a JIrotection lies tor the Conutee, en "ks 44 
it does not lie in the Suit to have Execution of the Statute, . este 


in this Scire 
JE. 3. 4 Fac ias, tho* 
he was Plain- 
if in ſuing Execution. Br. Protection, pl. So. cites 3. E. z. Nor in Scire Facias to hive Exe— 
cution on a Judgment Gedd. 366. pl. 457. Hill. z Car. B. R. Buſher v. Murrey, Lat. 197. S. C. 


13. In Scire Factas in Nature of an Aſſiſe, Protection does not Br Prote-- 


lie, becaule he ſhall not have more Advantage in this than tn the Al ene. 


* Cites S. 
file, . 4. 16. b. | | 

14. The fam? Law in Scire Factas againſt a Lord upon Reverlil of 
an Attainder. 3 I, 4. 16. b. 

15. A Protection lies for the Oefenvant in a Quid Juris clamar. 

17 E. 3. 68. Adjudg d. 

16. In a Writ of Error, and Scire Facias thereupon, to reverſe a Fine, + Piel tit. 
tho' Error ve aſſign d in the Fine, becaute he was within Age at the Protect ic, 
Time of levying it, vet a D rotection lies tor the Oeiendant ; but the)!“ iss 
Page ſhall be immediately inſpecked tor the Muchiet, that he map ® © 

e of full Age beiore the Bear is endeg. 21 E. 3. 24. b. Adzudg'd. 
21 All. pl. 10. 22 C. 3. 6. h. Adzudged. 

17, It upon a Capias awarded again Conuſor of a Statute 
Merchant, the Sheriff returns, That he is dead, the Feotice of the 
Conutor of the Land liavie to the Statute, upon ſhewing thereof 
to the Court, ſhall not have his JIrotection Quia Protecturus atlow 9, 

cauſe he has not any Oay in Court. 33 C. 3. Protection 115. 

18. In an Elegir within the Bear in B. B. a JXrotcetion, by which DAD 
the King has taken tnto his Protection Lands and Chattels, was Fol. 326. 
allow d for him againſt whom the Judgment pals d, tho he had not Y > 
Dap in Court. 13 E. 3. Protection 72. 

19. 1 E. 1. Rot. Patentium Membrana 15. Rex ſuſcepit in Pro- 

tectionem & Defenſionem ſuam Willielmum de Applencld, homines 
Terras ac Redditus & omnes Poſſeſſiones fuas in Hibernia, uſque ad het. 
tum Purificationis proximo ſuturum, et Rex vult quod predictus Williel- 
mus interim quietus ſit de omnibus Placitis, exceptis Placitis de Dote, 
Alſiſa Nove Diſſeiſinæ, & Ultime Preſentationis. Ibidem autem JIrg- 
tection for Jo. De Nevil for all ]Ileas except the fatd 3 J2leas, Jbt 
dem autem, Protection for the Maſter and Brethren ot Sr. Thomas 
the Marryr, ot Acon in Ireland, ſimply for all J2ieas without ſuch 
Exception. Ibidem autem, Protection accordingly. 

20. Membrana 16. Protection quia Protecturus granted to PI, cum 
Clauſula, quod interim quietus fit de omnibus Placitis, exceptis Tribe 
RC. et exceptis Placitis quæ coram ſuſticiariis & c. Membrana Protoc ti 
onis cum Clauſula quod quietus fit de omaibus Placitis, excepris IT'ribus 
&c. & exceptis Loquelis &c. Præſentibus minime Valituris. 

21. Pembrana 19. Drotection cum Clauſula, excepris Tribus, & 
exeptis Placitis, & Querelis in Itineribus Juſticiariorum noſtrorum 4 
terim ſummoniendis. 
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Protection. 
The King 
ſhall not 


22, J H. 4. 4. Enacts, That in an an Adion of Debt brought againſt the 
grant Protec- 


Coaler which letteth a Priſoner eſcape, a Protect ion ſhall not lie. 


tion in this Caſe by reaſon of this Statute, Per Priſot. And Brook ſays, That the Statute ſaying, that 
Protection ſhall not lie, is as much as to ſay, That the King ſhall not diſpenſe with the Statute ; quod 


nota, Br. Parliament, pl. 30. citcs 39 H. 6. 39. 


(L. 2) Caſt in what Court. 


t. Prohibition ſhall be allow'd in a Court of Autient Demeſuc, or in 
other Court of Record, as London &c. and when the Plea is re- 
mc ved the Protection may be allow'd. F. N. B. 28. (K) 


Lee Fleta. 
Lib. 6.cap.7. 
De Cau- 

ſis Excuſa- 
tionum ; and 
cap. 8 De 
Eſſoniis ul- I. * 
tra Mare, and 
Britton, cap. 
122, 123, 


(M) For what Cauſes it may be granted. 
Quiz Profecturus. 


Uia Profecturus to F. and there Moraturus in Negotiis Regni ig 
not ſu fficient Cauſe without ſhewing ſome clpectal Netatner 
by the King, or Indenture, as Umbaſtador, or + fuci; ſpectal Cauie, 
124. 39 I). 6. 39. Curia. 

The Cauſe of 


ranting a Protection muſt be expreſs'd in the Protection, to the End it may appear to the Court, That it 
15 Pro negotiis Regni, or Pro bono Publico. Co Litt. 130. | 
* 8. P. And the Buſineſs of the Realm ſhall not ſerve, unleſs it was certainly expreſod what Buſinek, 


Br. Protection, pl. 67. cites S. C. 
4 SP. Godb. 365 . pl. 457. Hill. 2 Car. B. R. Buſher v. Murrey E. of Tullibardin. 


2. A Protection has not been ſeen for the going to Rome to b. 
Procurator of the King. 39 Y. 6. 39. 

3. It may be Quia Profecturus ad Curiam Romanam de Licentia De- 
mw — 3 56D. 3. Rot. 8. The Prior of Little Malverne's Cai. 

judg'd. 

4. 1 E. 1 Rot. [Patentium Membrana 15. Protectio conceſſi J. de 
Nevil, & pluribus aliis qui in occurſum Regis ex licentia Regis protec. 
turi ſunt ad partes tranſmarinas & habent literas Regis de Protectione du- 
raturas uſque ad Feſtum omnium Sanctorum proximo futurum, cum 
Clauſula quod interim quieti ſint de omnibus placitis excepris cribus & 


eſt triplicata. 


Both. 


5. Ik the Poſſeſſions and Chattels of any Man be taken ijnta 44 
Irotection of the King without Cauſe, this ſhall not conclude or 1. 
ay any Man ot his Action. 11 I). 6. 10. 

6. But ik the King takes a Man into his Protection becauſe he. 
in his Service in his War, this Protection ſhall be good. 


D. 6. 10. 


7. 1 R. 2. 8. EnaQts that No Protection with the Clauſe of Velumns fl. ul 


be allowed for Victuals taken or brought upon the Voyage or Service where? th: 
Protection makes Mention, neither yet in Pleas of Treſpaſs or in Contracts 
made after the Date of the [aid Protect ion. 


(N) Fot 
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N) For what Cauſes it ſhall be granted in Reſpect of F-— 


Fol. 327. 
the Place where. — 


Moraturus. 


1. CQuta Poraturus ought to be upon a certain Place, as upon Vic- Br. Protec- 

tualling of Calais, or the like. 39 h. 6. 39. tion, pl. 67. 

N The Protection, as well Moraturæ as Profecturæ, muſt be regularly to ſome Place out of the Realm of 
England, and that mult be to ſome certain Place, as ſupra ſalva Cuſtodia Caliciæ &c. Co. Litt. 1 30. b. (q) 


2. Quia Moraturus ſuper altum Mare, is not good. S. P. Becauſe 
uncertain. 

Br. Protection, pl. 67. cites 39 H. 6. 39. — 8. P. Becauſe the Sea cannot ſtay, and by Conſequence he 

cannot Nay upon the Sea. N. B. 28.(I) cites Trin. 36 H. 6 S. P. And alſo becau'e a great 


Part of the Sea is within the Realm of England. Co. Litt. 1 30. b (q) 


z. Quia Moraturus in obſequio noſtro in partibus Walliæ is not good, S P. Day of 
becauſe Wales is within the Realm, 7 . 4. 14, Dubitatur. * 
given to 

the Demandant, and in the mean Time the Protection was expired, and the Demandant prayed Leiün of 
the Land, and could not have it; for the Day of Adviſement was given to the Demandart, and not to 


the Tenant upon the Protection. Br. Protection, * 33. Cites 8. . A Protection to Wales is not 
. Co. Litt. 130. b. (q) S. P. Jenk. 66. pl. 24 becauſe it is in the peaceable Poſſeſſi on of our 


rd the King. And where the Protection Was Quia moratur in Portubus Zealand in Obvſequio noſtro, 
it was ſaid by Tanfield to be no Cauſe of Protection; for the ufual Form (and fo is the Law) is that ſuch 


a Perſon is employed in Negotio Regni for the Defence of England &c For if the King will give Aid 
to another Prince's Subjects employed in ſuch Service, they ſhall not have Protection. Le. 18 5. pl. 258. 
Hill. 31 Eliz. B. K. Osborn v. Kirton. 


4. Protection of Voyage Royal in * Ireland ſhall not be allowed; for iz * 8. P Be- 
is within the Furiſdittion of this Realm. But otherwiſe it is of Scotland ; uk. i i in 
- — N 1 AF Y. ; . CAUCCADIC 
for there is War between us. Per Moyle J. Er. Protection, pl. 72. cites Poſt. ION of 
7 E. 4. 27. cur Lord 

: : | the King. 
But Co. Litt. I 50. b. (q) favs it may be to Ireland or Scotland, becau'c they are 


Jenk 66. pl. 24 
diſtinct Kingdoms. 


% 
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5. Aud Protection ſuper ſalva Ciſtodia lies there; and otherwiſe not. 
per Littleton. Br. Protection, pl. 72. 

6. And Protection caſt Quia moratur with H. N. Deputy of the Duke of 
Clarence is good, if the Duke by his Commiſſion has Power to make a De- 
puty. Br. Protection, pl. 12. cites ) E. 4. 27. 

7. The King's Protection containing this Cauſe (quod deſendens pr s ©, It. 
felturis eft verſus Scotiam, moraturus ſuper defeaſioncm caſtri de Carliſle) is 133 b. (4) 
not good to fave the Default of a Detendant in a Suit, becauſe Carliſſe 
15 within the Kingdom ot England. By all the Juitices of England; The 
King in his Kingdom is preſumed to be ſufficiently detended with Arms, 
and every Subject is bound to aid the King to ſubdue his Enemies and 
| Rehels. Jenk. 66. pl. 24. 

8. The Regiſter of Writs is, That a Protection is good with this 
* Clauſe, .®nia in Exercitu profecturus pro ſervitio Regio verſus Scotiam 3 aud 
IF allo good tor the Detence of Calais, or of any Part of France ſubdued 
tkyche Engliſh. Jenk. 66. pl. 24. 

1] 9. In Debt the Detendant ſhew'd forth a Protection Quia Proſecturus 

EZ With the Lord Hunſdon to Berwick. Dyer doubred if the Protection did 
ie, bur ſaid that ir ſhould rather be Moraturus than Proſecturus; tor à 
Peotecturus 7 Calais was never good, but ſuper Victalatiaum Calicii; bus 
i: Harper contra; tor Berwick is our cf the Realm, 4 Le. 20. pl. 48. 
Paſch. 14 Fliz, C. B. Chriſt mas's Caſe 
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(O) For what Time it is to be granted. 
Both. | 


1,1 E. 1. Rot. at. Rotectio duratura uſque ad Feſtum Purifica- 
Membrana 15. tionis proximo futurum. 
2. Ibidem, Protectio quia Profecturus duratura uſque ad Feſtum om. 
nium Sanctorum proximo futurum. 
3. Ibidem autem protectio duratura uſque ad | Feſtum] Paſchæ proxi. 
mum. 
4. Ibidem protectio pro H. qui in occurſum fe transfert duratura uſque 
adventum Regis in Angliam. 
Br. P TE alt Protection lies * not for more than one Year at a Time; but 
©. when the Bear is ended, the King may grant it tor another Year, and 
* Arg. Noy {0 on in Inhnitum. 39 Y, 6. 39. 40. 
177. Cites 
S. C. A Protect ion is not to be for more than a Year and a Day after the Date thereof; and then 
if Need be, a new Protection muſt be ſued forth. F. N. B 28. (D) 8. P. Co. Litt. 150. b. (n) 
It may be reviv'd by Reſummons, if the Protect ion be not repeal'd before. Jenk. 27. pl. 50. 


6. But it lies for an intire Year, and if there be a Reattachment 

within the Bear, it ſhall abate, 40 E. 3. 18. 
S. P. Fora 7. If a Protection be caſt, which bears Date 7 Jan. duratura for x 
Man 4 Year, Garniſhment may be 8 January the next Year ; far this is a 
bearing Date DAY after the Bear, or it may be 7 January, for it ſhall be intended 
the ſame t be purchaled atter the Time in the Day of the Grant of the Pro 


Day, that tection, 40 E, 3. 18. 


his fir 


Wirit abated. Quære. Br. Jours &c. pl. 12. cites S8. C. 
Litt. 130. b. (n ä 


Br. Brief, pl. 45. cites S. C. 8. P. Co, 


8. A Protection granted to one &c. until he be returned from Scotland, 
was diſallowed for the Uncertainty of the Time. Co. Litr. 130 b. (p) 

9. The Lady M. had a Protection of the King, and the Protection was 
granted for the King and his Succeſſors; and yer by the judgment ot the 
Court it is gone by Demiſe of the King. Lat. 58. Paſch. 1 Car. Lady 
Mollineux's Caſe. 


(P) At what Time it may be caſt. 


Regularly a 1, IF a Summons ad Auxiliandum iſſues againſt raice in dig. and 
Ae wa the Sheriff returns Quod mandavit Ballivo & c. qui nullum re- 
cannot dene, ſponſum dedit, a JProtection does not lie for the Praiee at the Oay 5! 


te Parry the Return, becauſe he had not Dap in Court. 17 E. 3. ©. 
hath a Day udjudged. 


in Court, | : 
and when if he had made Default, jit ſhould fave his Default; therefore when Execution is to be g 
againſt Body, Lands or Gods, no Protection can be caft, becauſe the Defendant hath no Day in Cons 


Co. Litt 130. b. (I) 


See(B)pl.5. 2, Tf the Inqueſt be taken at the Niti Prius, no Protection lieg. 
<<B 1. the Day in Bank, becaule they [are] one Oay. 21 E. 3, 51, 
(P)P"-5- z. Tt Ocfendant makes Ockault at the Nin Prius, by which the In 


—— Br. Pro- 


tection, pl. Queſt is taken, a Protection docs not lie for him at the Oay tn Banz, 


becallis 
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becauſe they are one Day in Law. 3 D. 4. 13. b. Contra 18 E. 50. cites 29 
3. an 

3. 5% P. 25 E z. 

8 P. For the Party ſhall not plead a Releaſe meſne ; quod nota, But cites 21 E. 3. contra, that Protec- 

tion was allowed in ſuch Caſe. In Plea Real the Tenant made Default at the Niſi Prius, and at the 

Day in Bank Protection was caſt and allowed, and no Petit Cape awarded. Br. Protection, 3 50. Cites 
£ 3. ar the End. And M. 19 E. z. the Parties were at Iflue in Account, and at the Niſi Prius the 

Defendant made Default, by which the Inqueſt was taken by Default, and remained; and at the Day in 

Bank Protection was caſt, and allowed. Br. Protection, pl. 50. 

Protection was caſt at the Day of Niſi Prius, and the Juſſices took the Inqueſt by Default, and at the Day 
in Bank Repellance was caſt, by which the Plaintiff E Judgment, and could not have it; for the 
protection was allowable at the Day when it was caſt, and therefore it ſhall ſerve this Day ; by which if 
they had had Power to allow Protection at the Niſi Prius, it had ſaved the Defendant's Default, and 
their Want of Power ſhall not put the Party to Miſchief to award the Inqueſt by his Default ; by which 
it was awarded, that the Plaintiff ſhall ſue Proceſs againſt the In ue ſt uton the firft Iſue &c. Ard note, 
That at this Day of Niſi Prius aforeſaid, the Defendant made Default, and a Stranger caſt the Protec- 
tion for him, and the Inqueſt, notwithſtanding this was taken by Default, found for the Plaintiff, and all 
was void at the Day in Bank for the Reaſon afore ſaid; quod nota. Br. Protection, pl. 64. cites 14 H 6. 
2. Br Enqueſt, pl. 25. cites S. C. And this tho' in ſome Reſpects, the Day of Niſi Prius and Day 
in Bank are all one. Br. Enqueſt, pl. 25. cites 21 H. 6. 20. Aut where Proteflicn is caſt at the Day of the 
Niſi Prius, and the Juſtices do not take the Inqueſt, but record it, and at the Day in Bank the Proteftion is diſal- 
lowed, there the Inqueſt ſhall be taken by Default; for in this Caſe the Default never was ſav'd ; Con- 
tra ſupra. In Action perſonal in B. R. againſt T. S. they were at Iflue, and at the N. Prius the 
Plaintiff apteared, and the Defendant was demanded, and made Default, by which it was entered uod de- 
fenders exaclus non venit ſed quod Il. N caſt Protection for lim, and fo all was recorded; and before the 
Day in Bank the Plaintift ſued Repeal, and at the Day in Bank caft it in Court, and prayed that the Pro- 
tection be annull'd ; and fo it was, and the Inqueſt awarded by Detault; the Reaton ſeems ro be inal. 
much as the Default was recorded before the Protection was caſt. Br. Protection, pl. ; 1. bis) cites 4 E. 
4 1—— Br, Enqueſt, pl. 41. cites 8. C. 


Quaa Proſecturus. 


4, Jf Defendant in an Action * prays an Imparlance, then he is Orig. i: 
demanded to come to his Anſwer, a Protection Quta Protecturus - 2 


of a more ancient Date than the Appearance, may be caſt for him. 29 in he Year. 
C. 3. 41. adhudged. book it is 


Quant le 
Defendant ꝗ'iſſuit enparler fuit d'd &c.) 


Quia Moraturus. 


5, If the Ocfendant prays to Imparle when he is demanded to an- © et 
(wer, a Protection Quia Moraturus, in obſequio, of elder Oate tha 
his Appearance, lies not for him. 29 E. 3. 41. 


7 


Both. 


6. Jn an Account, if the Defendant comes in upon the Capias. and If a Man 
the Plaintiff counts againſt him, and he defends, he can't caſt a JIro- nes Pre- 
tection Quia Profecturus after, becauſe he has entered the Plea. Con- * Son, and 


tra 13 E, 3, Amercement. 18, adjudged. ſtanding 


pleads a Plea, 
yet at anothey Day of Continuance after that, a Protection may be caſt ; ſo at a Day after an Exigent but 


after Appearance he cannot caſt a Protection in that Term until a new Continuance be taken. Co. Lit 


130. b. (m) 


7. If the Defendant pleads, and the Plaintiſf imparles, a Protec Br Protec- 
tion lies for the Defendant the next Oay, notwithſtanding the ]Ileav- Re! 
ng before, 44 E. 3.16. EY 

16. ci 
8. Note, That in Scire facias a Protection purchaſed pending the Myit, Yes 
ſhall not be allowed, but where he goes in a Voyage Royal, that is with s PF. N 3 


him who conducts the King's Hoſt, or with the King's Lieutenant, and 28 E. 
U A 


94. Protection. 


not with him who goes with the King's Son into Ireland; tor it may be that 
it was no Journey of War, as it ſeems. Br. Protection, pl. 34. citcs 11 


4. J. 

LY Protection ca/# at the Nis Prius, and repealed at the Day in Bank, 
ſpall ſave the Default of the Defendant 5; and contra of Protect ion coſt at 
the Day of Niſi Prius, and diſallow'd at the Day in Bank. Note the Diver. 
ſity, becauſe it is apparent. Br. Protection, pl. 51. cites 21 H. 6. 20, 

10. Where a Man has Mi Prius and Afiſe, againſt one and the ſq 
Perſon, and at the Day the Defendant appears to ihe Aﬀiſe ; yet at thy 
ſame Day he may caſt Protection Quia Moratur, in the Ni Prius. Br. 
Protection, pl. 51. cites 21 H. 6. 20. 


* 2 — 9 6 * 1 


( HE. 


Quia Moraturus. 


— 


Be: Frame: 1. | Fa Protection, Quia Moraturus, be caſt by the Party himſelf in 
8 6. Perſon, then he ought to ſhew Cauſe, as to ſay, That he came 
23. Co. Into thele rs to buy Hictual or other Meceſlaries tor the Caſtle, 
Litt. 131. kor which Purpoſe he ſtays here; But when it is caſt by a Stranger, 
a.(g) tis ſutficient tor him to ſay, by Protection. 38 0. 6. 23. . per Maple. 
Br. Protec- 2. In ſuch Protections there ought to be an Exception of Dower, 
2 | bd Onuare Imp and Aſſiſe. Arg. Noy 1117. cites * 39 H. 6. 39. 

accordingly. , 3 A Protection may be caſt for the Party by a Stranger, as well a; 

by the Party himſelf. F. N. B. 28. (E) 


(R) Allowing, and Diſallowing of Protection. Who thall 
be ate. | PL 1, 2, 3, 4 | [And the Effed 
of Allowing, or Difallowing it, pl. 5, 6, 8.) 


The Gurts 1. 1 F Protection comes to the Sheriff for a Man who is in his 
o e Cuſtody, if he delivers him, he ſhall be amerc'd ; For he is not 


Proteficy is A Judge to allow it ; but he ought to return the Protection and 
ca/?, are ro Body into Court, and there it ſhall be allowed. 38 0. 6. 23. 


Allow or | 
Diſſallow of the ſame, be they Courts of Record, or not of Record, and not the Sheriff, or av other 
Officer or Miniſter, Co. Litt. 131. a. (e) 


2. Da if he takes a Man who has a Jrotection. 6 T5. 4. 9. b. 
* D. 10 Ja, B. Doctor Barrows Cale, Curia Oubitatur, 
11 0. 4.57. 

See (B)1, 3. At the Niſi Prius, a Judge can't Allow nor Dilallom Protec 
tian before His Aſſociate come, and tf it be caſt before the one, be 
tore the other comes, this ſhall not ſerve when the other Judge 
comes, without new Prayer to be allow'd. 43 E. 3. 20. b. 

4. At the Niſi Prius, the Judge cannot Allow nor Diſallow a #7: 
tection, 48 E. z. 7. b. 17 E. 3. 22. b. | 

Er Protec= 5. But the Judge of Niñ Prius, when the Protection is caſf, 1123) 

even. $4 take Inqueſt de Bene Eſſe, and tif the Protection be allowed at th. 

accordingly. Day in Bank, then the Verdict ſhall ſerve for nothing; Bur it 1: 

—r. En. be diſallowed it ſhall be good. 48 E. 3. 7, b. 


queſt, pl. 8. | ts 
cites S. C — Br. Niſi Prius, pl. 5. cites 8. C.—S. P. Br. Diſceit, pl. 6. cites 35 H. 6. 443. per! 
—— When Protection is caſt, he oughr to Surceaſe, unleF he take the Jury de Bene Ee. br ©” 
tection, pl. 15. cites 35 H 6. 53. per ſuſticiarios. 
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"6. When IOrotection is caſt at Nin Prius, the Juſtice is to Record !f « Protec- 
the Default and Protection; and fo at the May in Bank, ik the 2 51 


Protection does not lie, this ſhall be a Octault, 17 E. 3. 22 b. pj, tor 


one, and þ--. 
tere the Day in Bark, it is rebealed by Innoteſcimus ; yet becauſe it was once well caſt, it ſhall ſave hi: 
Default; But if the Protection be aiſallow'd, either for Variance, or that it lay not in the Aion, or the 
like, there it ſhall turn to a Default. Co. Lit. 150. b. (J) 


7. Tf the Protection be caſt for Birton, where the Record is Bur- <<c(5) 

ton, the Protection ſhall be diſallowd, 25 E. 3. 43. adzudg'd, 
8. 33 E. 1. Enacts that A Challenge ſhall be entered againſt a Proteftion 
ef the King's Servant; And if the Country paſs againſt him that caſt 
the Protection, it ſhall turn to a Default, if he be Tenant, and if he be De- 
mandant, he ſhall loſe his Writ, aud ſhall alſo be amerced to the King. 

9. Protection was Sud Prerogativa niftra Regia Suſcepimus in Protec- 
tionem noſtram Regiam, Corpus, Terras & Bona de N. & Nelumus quod iu— 
quiratur, Nec quod Prerogativa noſtra arguetur. Wray Ch. J. thought 
the Protection not allowable ; For there are but two Protections, Quia 
Moraturus, and Quia Profecturus; and tho* he would not argue the 
Prerogative, yet as Judge, he would conſider of it; And he thought 
that ſuch Prerogati ve as tends to the great Prejudice of the Subject, is not 
allowable ; to which all Agreed ; For which Reaſon *twas diſallowed. 
Mo. 239. pl. 374. Paſch. 29 Eliz. C. B. Warram's Caſe. 


WB 3 Fol 329 
(8) For what Cauſe ; For Jas iance. NE 
| | ; ; 3 Ce, pl. 7. 
1. IF in the Jrotection he is nam'd Chivalier, and in the Writ Br. Protec. 
Miles in Latin, this is not ſuch Variance as to diſallow the 72% Þl- . 
Protection. + E. 3.9. 8 b For 
it is not 


Variance in Effect. Br. Protection, pl. 87. cites S. C. 


2, Blit if there be any Vartance between the Protection and the 
Writ in the Name of him by whom tt ts Caſt, this thall not be allowed. 
4E. 3, 2. 7 P. 6. 22. | 

3. But ik the Protection be caſt by A. B. Clark and (Clark) is Where the 
more than Ig in the Wirit, pet it ſhall not be difallowed for this Sur- ! * 
pluſage. 2 H. 4. pl. 1. Fe valy, 

12d the Bill 

and Declaration were John Kirton f A. Gentleman; this was held to be no material W 


only in the Addi: ion; For before the Statute of 1 H 5. Additions were not neceſſary in any Actions. 
Le. 185 pl. 25S. Hill. 31 Eliz. B. R. Osborn v. Kirton. 


4. Ik a Writ be brought againſt M. de Triage, and a Protection Br Protec- 
Quta Poraturus is caſt tor M. Griage, leaving out (de) tho' it be e N 
caſt in the Abſence of the Party, yet it ſhall not be allowed, becauſe . 


it cannot be intended the ſame Perſon. 11 0. 4. 70, Adjudged. pl. 3. Ste 
5 S. C. And 


2 becauſe it was purc ha ſed pending the IJ rit, and M. Triage and M. de Triage cannot be intended one and the 


ſame Perſon, therefore by Award the Protection was diſallowed, and Petit Cape awarded, (19d nota. 


5, And this can nor be aided by Averment that he is the fame Perſon. 
Djudg'd. 11 I), 4. 70. 
6. in an Action a Ban be named R. C. nuper de K and in the Treſpa5 


i {Irotcteton caſt by him Nuper de K. is left out, this ſhall not be al⸗ “% ,, 


aber de D. 
lowed. 19 Y. 6. 48. are yk ba 


5 Niſi Prius 
I the Defendant caſt Protection, Quod ſuſcepimus in Protectionem noſtram. J. V de D. and Vopr cvas left 
oi 9::8 


* 
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„ out, and therefore the Protection was ditallowed, and the Defendant was demanded, ard appeared by 
l Attorney, and the Inqueſt taken. Br. Variance. pl. 45. cites 19 H. o. 4. 

'q 27. In Debt againſt J. C. Executor of W. tf a Protection be caſt for 
. 9 J. C. leaving out (Executor) pet it ſhall be allowed, becauſe this 1s not 
| 9 Part ot his Name; and ik there are 2 of the lame Mame, the Plam⸗ 


tiff may ſhew it. 29 E. 3. 40. b. Adjudged. 
Br. Variance, 8, It there bea Variance between the Writ and Protection, yet if the 
p62 755 Protection be of elder Date than the Writ, the Protection ſhall be 
Protection, QIlOwed ; For no Detault is in the Oetendant, becauſe the Writ is 
pl. Sa. cites not according to the Protection. 11 0. 4, 57, Jo. b. 


S. C. Contra 
it ſcems if it bears Date after the Writ. 


9. Ik there be more in the Protection than there is in the Writ, tho 


the Writ be of cider Date than the Protection, pet the Protection 
ſhall be allowed. 25 E. 3. 41. b. 
N. B. There 17. As it he be named J. the Son of J. de Mohun Knight, and in 
1s ie + 7225 the Protection he is named J. the Son of J. de Mohun de Burrocke, 
oll, Knight, and ſo more is in the Protection than in the Writ, yet the 
Protection ſhall be allowed. 25 E. 3. 41. b. Adzudged. | 
12. If a Dartance be between the Proceſs and the Original in an AG 
tion, and a Protection is according to the {rocets, yet it ſhall not 
be allowed, vecauſe the Protection ought to be always according 
the Original, and not to the other Proceſs. 11 0. 4. 70. b. Adjudg d. 
13, Ik there be a Vartance between the Protection and the Writ in 
the Surname of the Parry, becàuſe leſs is in the Protection than in the 
Writ, yet the Protection ſhall be allowed. 27 E. 3. 88. b. ADJudg'd, 
14. If the Writ be againſt Simon de Kimardeſly, and the Protec- 
tion is for Simon de Kimardeſlee, pet it ſhall be allowed. x E. 3. ::, 
b. tho it was purchaſed after the Mrit. 
Cro. J. 477 15, If Gerrard Malines be ſued, and he caſts a Protection of elo 
5 aden Date than the Writ, in which Protection he is called Garrer Malines, 
was ordered tho' Garret and Gerrard are all one Mame, yet if this be not averrcy 
to anſwer, tO be one, the Protection ſhall not be allowed. Þ. 16. Ja. B. B. be- 
and when it teen Travers and Malines. Adjudged. 


Mould come 
to Execution they would adviſe. 


Wl Br. Protec= 16, Variance was between the Writ and the Protection, but it goes nct 
40 tion, pl. 56. appear there what Variance, and for the Variance the Protection was diſ- 
10 bites 8 C. allowed. Br. Variance, pl. 103. cites 44 E. 3. 2. 

Where the 17. lt there be Variance between the Record and the Protection, it is not 
Record was allowable; for this is never allowable. Br. Protection, pl. 59. (bis) 


1 Treſpaſs Sy 

| . 23 493.99 H. 6. 9. | 

1 of O. in the SETS 

* County of H. Eſq, avd the Protection was g. B. of O. Eſq; in the County of FI. Alias Dicrus A. B of 0 

„ Paſton ſaid, It ſhall not be allow'd for the Variance; but Aſcue and Fulth. faid, Ves; for it has /+ffici- 

N ent Intendment to be one and the ſame Perſon. Br. Variance, pl. 47. cites 22 H. 6. 3 Br. Protec- 

tion, pl. 54 cites 8 C. | W- - 
x 4 I | 
1 2 


Nr. Protec- 18. In Treſpaſs, the Original was Richard. AMielincux, and the Pro- 
tion, ph Ft tection Richard Molyney, and therefore was difallow'd tor the Variance. Þ 
cites ©.'- Br. Variance, pl. 41. cites 5 H. 6. 22. 5 
Br. Protec- 19. Where the Defendant has ſeveral Additions by Alias Dictus, if Pri- : 


_—— - _ 
- — — 7. . 
— — 
>. _ 
— — — 
— - 
—— . 1 — wo 


i 

M 

| | — Ex tedtion be caſt for him, which accords to one of the Names and not with te x 

'l other, vet the Protection is good ; quod nota ; by all the Juſtices. Bt. f 

1 Variance, pl. 48. cites 22 H. 6. 50. _ » 

Wi — 20. At the Niſi Prius, at the qth Day, the Parties were demanded, ani 
appeared by Attorney; and the Defendant's Attorney caſt Protection, and they 1 ®© 
were adjcurned till the next Day, and there the Plaintitt was ready to 

nabe 


r 
2 LS 
Ag. n F Cs - 


teturns into England to buy Dictual for che Soldiers, if he be 
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have alleged Variance, becauſe Addition of the Name of the Defendant in 
the Writ was nat in the Protection; and the Court was in Opinion to have 
diſallow'd the Protection for this Variance ; by which the ſame Day the 
Attorney caſt other Protection, bearing Date the ſame Pay. Br. Pro- 
tection, pl. 10. cites 28 H. 6. 1. 


(T) [Allow'd or not.] For what Cauſe. 


Fol. 330. 
Quia Proſecturus. WY FO 
[In reſpect of the Time of the Repeal thereof. PI. II, 
12, 13. 


I, DEN this Protection is to be allowed, if it be alleg'd, s. b Bur 

That the Party has been beyond Sea, (after the JIurchaſe „eres 
of the Protection, and is return d) the Protection ſhall be difallow'd, 40 1 
44 E. 3. 4. | 


and returns 
Term, yet it ſhall not be allow'd by way of Plea, as it is agreed there. 


: within the 
r Br. Protection, pl. 24. cites 
44 9 3. 12. 


2, But if the Protection be to go only with A. who is returned at Br Protec- 
the Time of the Allowance, pet ik A. be ready to go bepond Sea > el 24- 
again the Protection ſhall be allow d. 44 E. 3. 12. cn 44 E. 3. 

3+ But it the Protection be ro go with B. if it be alleg'd when the 8 p. Bun it 

Irotection is to be allow'd, Thar he continued ſtaying in England, (it it be allow'd 
ems that it is intended, That B. is gone) the JProtection ſhall be ir ce be 
diſallow'd. 47 E. 3. 6, b. repeal'd 
within the 
Protection, pl 29. cites F, E 1 6. 5 


4. If a Sheriff returns a Cepi Corpus againſt B. yct if a Protec- B. Protec- 
» „ be caſt for him after, it ſhall be allow d. 14 #35 
+ 4+ I, +* VL. 
5. When the Protection ts to be allow d, ik the King ſends a Writ Firzh. tir. 
to the Court, reciting the Grant of the Protection, and that he un- rorection, 
derſtood chat he is maimed, (0 that he cannot go in his Service, and 5. 
therefore he commands the Juſtices to proceed in the Plea, the Pro- 

tection fhall not be allow' d. 29 E. 3. 36. | 

6, Ik he for whom the Protection is caſt has nor been in the Ser- 
vice of the King, as he oughr, and it appcars to the Court, That 
there is a Neglect in him before the Allowance, the JI-oteccion ſhall 
be dilallow d. 24 E. z. 35. 

7. Ik a Protection Quia Profecturus be caft for the Defendant in an 

Action, yet if the Protection be repealed before the Allowance it ſhall 
be dilallomd. 13 E. 3. Amercement 18. Adjudg'd. 


K Quia Moraturus. 


8. Ik a Victualler of Calais has a Protection Quia Moraturus, and“ Er. Pro- 
ſued here, the Protection ſhall be allom v. 6 6. 4. 9. b. Adzudg d.. 


* | N „ 
11 I), 4. 57. 7 19 I), 6, 35+ b. Adjudg'd. I-14. pl. 49. 
cites 1 S. C 
But if he ſtays about his own Buſineſs, the Plaintiff may ſue repeal of the Protection, — Decett by caſi= 
ing Pretection Quia Moratur in Delay of the Action of the Plaintitf, aud bai at V. w the Cunty of 


, 1 
» = a 74 iieicſex, 


pl. 113. cites. 


4 
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Middleſex, attending on his proper . the Deſendant ſaid, That he came from Calais for Artillery, ly 
Command of the Lieutenant, abſque hoc tliat he ſtay'd at B. attending on his proper Buſineſs, prout &c. 
Br. Traverſe per &c. pl. 362. cites 20 H.6. 10. 


Debt againſt 9. But if it appears, That ſuch a Man is in England, the Protec: 
en ſhall not be allow d without alleging ſuch ſpecial Cauſe ot his Re- 


caſt Protecti- 


on, which turn. 11 D. 4+ 57. But 19 9. 6. 35+ b. 18 that 
was allowed, this Cannot make Iſſue. 

and within | | 

the Year the ſame J N. brought Writ of Debt againſt the Plaintiff, and he tender'd his Law, and F. N was 
nonſurted after Appearance, and becauſe J. N. appeared within the Year, the firſt Plaintiff pray'd, That 
the Protection caſt by J. N. be difallow'd, & non Allocatur, but Nall have * Deceit. Br. Protection, 
pl. 88. cites 47 E. 3. 26, — * Orig. is (Diſcent) 


Br. 1 10. If it appears, That a Pan is in the Cuſtody of the Sheriff by 
ice $2” his Return of Cepi Corpus, a Protection Quia Moraturus ſhall not 
be allowd. 14 . 4. 1. b. becauſe it cannot be intended true again} 


the Return 


— —— 


Both. 


11, Ik a Protection be caſt, and the Juſtices will adviſe whether it 
ſhall be allow'd tor Variance, and in the mean Time the Day of Protec- 
tion paſſes, yet the Protection ſhall be allow'd. 10 . 6. 6. 

12. [But] it a Protection be caſt, and the Juſtices will avvile whe⸗ 
ther it ſhall be allowed for Variance till the fourth Day after, H d Re- 
peal be dated after the 4th Day, the Protection ſhall be diſalluwed. :£ 


D. 6. 4. b. 
— Jours. 13. If Protectian be caſt at Niſi Prius, and it is repealed at the Day 
4 6.58 in Bank, it ſhall be diſallowed. 10 0. 6. 6. b. 11 0. 6. 14. 


fays ir ſhall ſerve the Defendant ; for it was good at the firſt Day, and the firſt Day and the other Day 
are all one Day in Law. Br. Jours, pl. 11. cites 35 H. 6. 58. 


14. In Treſpaſs the Sheriff returned Cepi Corpus, and at the Day had 
not the Body, by which he was amerced, and Proceſs awarded to diſtrain 
the old Sheriff, who made the Return, and was now removed, who re- 
turned that he had diſtrained him, and that he had not the Body, and 
Protection Quia Profecturus was caſt for the Detendant. And per Kirton, 
He has no Day in Court. Contra per Thorp clearly, and that it he comes 
he thall be received to plead ; and by him clearly, The Protection thall 
be allowed; and after it was diſallowed tor Variance. Br. Protection, 
| pl. 22. cites 44 E. 3. 2. 

Zur if the 15. In Debt the Defendant at the Miſi Prins caſt the Protection, notwith- 
2 ſtanding which the Fuftices took the Inqueſt ; and at the Day in Bank the 
we TY Plaintiff obtained Inucteſcimus, and repealed the PreteFion ; and yet by the 
cient, or va 3 : 4. b 
riant from beſt Opinion the Protection is allowable, becauſe iz was good at the Ti- 
the Record, it was caſt, For by Priſot, It the Protection be not expired at the cut 
and they had f he M Prius, and is expired by the Day in Bank; yet it thall be 
took the In- - Yo 1 f : 12 
owed; tor all this is one and the ſame Day, and if it was good at 01: 
queſt, there ! 72 a S | 
it ſhall not Day, it ſhall ferve at another. Br. Protection, pl. 25. cites 35 H. 6. 58. 
ſerve the 
Defendant at the Day in Bank. Contra of a good Protection repealed or expired after - And it is {1 


there that 14 H. 6.2. and 14 H. 4. 23. it is ruled that the Protection ſhall be as here in the Princip! 
Caſe, Ibid. 


16. In Debt, the Parties were demurr'd in Law, and the Opinion -/ & 
Court was with the Plaintiff. Nele pray'd Reſpite of Frdgment till the = 
Monday to ſbeu other Matter; and the Court ſaid it he caſt any Protection 
in the Meſne Time, an ee thall be entered upon this Day ; 5 
if he does not caſt Protection, the Judgment 1hall nor be entered tile 
Monday. Br. Protection, pl. 72. cites 7 E. 4. 2». 
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8 5 
17. Upon a Commiſſion of Oyer and Terminer againſt Hue de Chreſ- 
ſey, he appeared upon che Proceſs; the Plaintiff counted againſt him 
aud the Detendant brought the King's Writ to the Jultices, that Chreſ- 
(ey the Defendant was to go along with the King to the Marc hes of Scotland, 
19 21d che King in his War, and the King commands the Fuſtices to continre 
be Plea, till his [the King's) Return. Notwithſtanding this Writ, the 
=_ [udges proceeded againſt Chreſſey, and gave Judgment againſt him ; this 
jadgment was affirm d in Error; For the King requires that which can- 
not de; he requires the Continuance ot the Plea till the King's Return, 
which is uncertain when it thall be, and every Continuance is to a cer- 

tain Day. Lex a Rege non eft violanda. Jenk. 7. pl. 10. 

18. No Writ of Protection can be allowed, unleſs it be under the Grent 
Seal, and it is directed generally. Co. Litt. 131. a. (d) 

19. Upon a Habeas Corpus to the Steward and Marſhal of the Houſe 
&c. for W. S. he returned Quod Domina Regina per /iteras /uas patentes ſuſ< 
cepit 7. M and his Sureties in Protect ionem — Regiam; and farther by the 
(aid Letters Patents voluit, Mat if any Perſon ſhould arreſt or cauſe him to 
de arreſted, that then /e ſaid Marſhal ot her Houſe, or his Deputy, 
might arreſt every ſuch Perſon, and detain him in Priſon until he thould 
an{wer for the Contempt betore the Privy Council; and that the ſaid 
W. S. cauſed. the ſaid J. P. one of the Sureties of the ſaid J. M. to be ar- 
reſted & c. whereupon the ſaid W. S. was diſcharged ; and afterwards be- 
cauſe the Parties cauſed the ſaid W. S. to be arreſted again for the ſame 
Cauſe, an Attachment was granted againſt them. Le. yo. pl. 93. Mich. 
29 & 30 Eliz. C. B. Search's Caſe. 

20. Hire facias was brought to have Execution on a Tudement, The Lat. 19-. 
Defendant pleaded, That the King, Oct. J. in the zd Year of his Murrey"- 
Reign, took him into his Protection tor a Year, and granted that during ee Ihe 

bas, 2 0 ave 
that I 1me he thould be free from all Manner of Plaints, except Dower, e dla 
Quare Impedir, and Placita Coram Jutticiaris itinerantibus. It was at- Pay ts thew 
gued that this was not a good Protection. 1ft. Becauſe it was after the Crue why 
Sire facias brought, and before the Return, and cited 10 H. 6. 3. and 11 Judgment 
H. 4.7. And a Protection pending a Suit is not to be allo ved, tho? it is * 
Quia Profecturus with the King's Son. 2dly. It does t mention any par- 3 
tcular Cauſe of the Grant, as Quia Profecturus or Quia Moraturus &c. 
zdly. This Court ot B. R. is greater than that ot a Juſtice in Eyre, 
which is among the Exceptions. And the Court was of Opinion that 
there was no Colour for allowing of the Protection. Godb 366. pl. 457. 
Hill. 2 Car. B. R. Buther v. Murray the Earl of Tullibardin. | 


„ 


(J) In what Caſes Protection caſt for one ſhall ſerve for (SAA 
others. In Reſpeit of the Perſons. Fa. 351. 


Sec (Z) 
; ; : ; N. B. Ther 
I, 12 Action againſt Prior and Confreers, Protection for the Prior »-:v 74g 
thall ſerve tor the Conkreers. 45 E. 3. 24. OT 
S. F., For it 
is one and the ſame Body. Br. Protection, pl. 26. cites S. C. 


2. So in Action againſt Baron and Feme, Protection for the Ba- * Br. Protec- 
ton ſhall ſerve for the Feme. 45 E. 3. 24. 43 E. 3. 23. 143 E. h h 


3. J. b. accordingly. 
= : | —— + Thid. 
* pl. zo. cites 8. C. Br. Enqueſt, pl. 8. cites 8. C. — Br Nif Prius, pl. 5. cites 8. C. - Co. Litr, 


139. b. (e) cites 35 H. 6. 3. 43 E. 3.23. 48 E. z. 4H. 5. Protection 107. — hr. Protection, pl 14. 
cites 35 H. 6. 3z.— ee (Z) pl. 4. S. P. 


(V) Repeal 
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(Y) Repeal of a Protection Moraturus. 


Br. Protec- 1, I F a Protection | uia &c. be allowed in B. a Certiorari map be 
22 Fi rake ſued to the Sherift of London where he ts, whether he be attend. 
Albei: he Ing on the Bulineſs of the King, according to the Protection (which 
that had the WaS Moraturus ſuper Victulatione Caliciæ) Or on his own Bulineſs, and 
Protection the Sheriff certifies in Chancery that he was remaining at London at. 
3 __ trending his own proper Bulineſs, by which the Party has an Innoteſci. 
Profecturæ mus, Directed to the Juſtices of Bank to repeal the Protection; upon 
return into ſhewing thereof to the Court, he ſhall have a Reſitmmons acaing 
England, and hinm. But quære what 1 ſhall be made againſt the Inquel. 
naply enge whether it ſhall be tried by the ſame Pannell, or a new Venire tacia, 
in Priſon, 21 E. 4. 20. 

3 to provide Munition, Habiliments of War, Victuals, or other Neeeſſaries, it is no Breach of e 
ſaid Conditional Clauſe, nor againſt the Act of 13 R. 2. cap. 16. For that in Judgment of Law he, con. 


ing for ſuch Things as are of Neceſſity for the Maintenance of the War, Moratur, according to the 11, 


tention of the Protection and Statute aforeſaid. Co. Litt. 131. b. 


Both. 


„Rollis, The 2, Tf a Protection be allowed, and after the * Plaintiff comics, and 
eee. ſays that the Detendant was not in the Service Of the King, pet the 


ſivs that the Court ſhall not repeal the Protection till the Day in the Protection. 
(Plaintiff) 24 E. 3. 35. adjudged. 


was not in 
the Service &c. but the Year-book has neither the Word Plaintiff nor Defendant in it. 


Br. Enqueſt, 3. Protection caſf at the Nifs Prius, and repealed at the Day in Ban, 
pl. 18. cites ſhall excuſe the Default at the Day of Niſi Prius, ſo that he appears x 


3 the Day in Bank. Br. Protection, pl. 38. cites 14 H. 4. 23. 


tinuance of 


Proceſs, pl. 13. cites 8. C. — Br. Default, pl. 27. cites 8. C. 


In Præcipe quod reddat againſt Baron and Feme, a Protection 1s 
caſt for the Baron, and the ſame Day Iuncteſcimus was caſt immediately i. 
repeal the Protection, by which it was repealed ; And by all the Juiticc: i: 
was awarded a Default; quod nota ; the Reaſon ſeems to be inaſinuc! 
as it was never allowable, by Reaſon of the immediate Caſting of the Inuit: 
cimas, and it was Protection Quia Profecturus eſt. Br. Protection, pl. 
65. cites 1 H. 6. 6. 

5. Note that Protection was allowed in 'Treſpaſs, and the next Dy 
the Plaintiff ſheued a Repeal, and upon this Ræ attachment was awarded 
immediately; Quod Nota, and other ſuch Matter the ſame Year, Fol. <2. 
where it is ſaid that the Allowance is for a Year, and therefore can: /: 

repealed within the Tear, and alſo the Party may have Action of Diſccit; 
and this notwithſtanding, the Law was agreed to be Ut Supra, and fe- 
veral Precedents were ſhewed that it may be repealed within the Yeu ; 
Quod Nota. Br. Proection, pl. 12. cites 34 H. 6. 4. 22. 

6. A Protection may be avoided 3 manner of Ways ; 1ft. Upon the Cut 
ing of it before it be allowed. 2dly. By Repeal thereof after it be 
lowed ; by diſallowing of it many Ways; as for that it lieth not in 
Action, or that he hath no Day to caſt it, or tor material Variance bet veel 
the Protection and the Record, or that it is act under the Great Seal, 0! 
the like. zdly. After it is allowed by Innoteſcimus ; us if any rarry 11 
the Country without going to the Service, tor which he was retains. 


over a convenient Time after that he had any Protection, or Rev..! 


, 
14 » +0 
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{from the ſame Service, upon Information thereof to the Lord Chancel- 
lor, he ſhall A the Protection in that Caſe by an Innoteſeimus. But 
x Protection hall not be avoided by an Averment of the Party in that 


Caſe, becauſe the Record of the Protection muſt be avoided by Matter of 
as high Nature. Co. Lit. 131. a. (h) 


(V. 2) Proceedings upon the Repeal. 


1. TN [Treſpaſs at the Exigent, the Parol was put without Day by Pro- 
= tection, and after came the Plainrittf with Writ of the King, that 
Ss thcy diſallow the Protection, becauſe he had not done the Buftneſs 

which he ought to do, and prayed Exigent de Novo, and could not have 1t, 


; bor /one per Vadios Sicut alias. Br. Protection, pl. 61.cites 39 E. 3, 4, F. 
1 2. Where the Jury appears, and Protection is caſt, and the Fuftices 
9 think that the Protection is not allowable, here in Fatt it is allwalle; 


and upon this they take the Inqueſt, and all this Marrer thewn to the 
Court in Bank, the Court ſaid, - That the Juſtices of Niſi Prius miitook 
and thereupon the Plaintiff ſhew'd forth Repellance, which was al- 
bheued; And yet no Party was demanded, nor Proceſs awarded againſt 
S thc old Jury, but new Venire Factas awarded. Quod Nota, 2 Iuqueſts 


upon Iſlue. Br. Protection, pl. 51. cites 21 H. 6. 20. 
Z. A4tthe Niſi Prius in Action Perſonal, the Defendant caſt Protection, Br. Ven. 
| WS which was recorded, and the Ingueft not taten; and at the Day in Bank 8 43 
ö s . . \ | * 14* CILCS vo. or 
ie Plaintiff caſt Repeal, which was allowed, and the P/2:ntiff prayed the 1 7 
Preceſs againſt the Fury, and the Inqueſt was not awarded by Default; queſt, pl. 3. 
For the Protection ſaved the Default there, and fo, by the Repeal, Pro- cites 8. C. 
WE n SO "HR 7 r nire Facias awarded ut the 
f reſs ſhall be now made againſt the Fury, and not a New Venre Factas awarded, une v 
EY 5 23 2 | . * Ane Tear 
R- by the beit Opinion. And this for good Reafon ; For the Jury have Day ar ;; 1. Now 
the Day in Bank, at which Day the Protection was repeaied, and ſo now Nifi Prius 
the firit Jury ſtood 3 quod nota bene. Br. Protection, pl. 69. cites 5 E. 4. 2. was awarded 
| ; in ſuch Cale. 
Br. Protect ion, pl. 69. Ard ſee there Fol. 3. becauſe the Juſtices of Niſi Prius took the Ingque/? , 
_ with finding Protection caſt, the Taking of the Inquelt «vas void ; And yet the Juſtices of Niſi Prins. 
N have not Power to allow the Protection. Ibid And the ſame Vear, Fol. 3. the Abbot of 8. 
RES browtt ſe, and allo in another Aclian had Niſt Prins anainft 7 S ho appeared at the Aſſiſe, and cn 7 
b Protectien Dria Moratur, at the Niſt Prius, and becauſe he appeared in Per/on at the Aſſiſe, therefore ir 
cannot be Quod ipſe Moratur ſuxta Verba Protections, theretore they took the Inqueſt, and yet non al- 
1 WES locatur at the Day in Bank; For in divers Suits a Man may appear as to the one, and be Nonſuicd as 
.. = to the other; and there new Venire Facias was awarded upon the Repeal, as in the Caſe abovetald 
Ibid. And the ſame Year, Fol. 4. Diſtreſs «was awarded agaiuſt the old Fury, Bur 5 E. 4. 5. 
bp. ert Venire Facias was awarded ; and there it is faid that it had been done both Ways. 16d New 
E id. | a 


Br. Enquelt, pl 35. cites S. & 


)-» WE Note, by all the Juſtices, That if at the Day of Ni Prius Protection be caſt, by which tte Ing u ſe 
ed diſc harged, and at the Day in Baut the Protein is reſeitd; this proves that the Defend ait did not v0 


into the King's Service, and therefore 'tis as if no Protection had been cat, nor any Appentance male 


by at the Niſi Prius; and therefore the Diſcharge of the Jury was wrong, and the Plain: all have 
62 ee Fenire Facias, and not new Niſi Prius; Quod Nota, per Omnes. Br. Protection, pl. 91 cite 
it; 1 H. 6. 14. | | 

ſe- = 

i ; 

we EY 

1 =_ 

41 * 5 0 

) In what Caſes Protection caſt for one, ſhall ſeve for 

ca the other Deſendants. In awhat Aftions. 

01 N | 

in 


all Perfonal Actions, a Protertion caſt for one, ſhall not ſerve 
... for the other Octendants. 4: E. z. 31. O. 40. 
1 


* 
-= * 4 


102 Protection. 


*Br. Protec- 2, Ag in Treſpaſs, Protection for one ſhall not ſerve for the 


cn, other Octendants. 41 E. 3. laſt Caſe. 22 Þ, 6. 22, 43 E. 3, 23. 
accordingly. * 45 E. 3+ 24+ 49. + 44 b. 14 9. 4. 21. b. 17 E. 3+ 94 16, b. 30 E. 3. 


—BÞr. Pri. 17, admitted. 44 Aff. 13 admitted, 


vilege, pl.12. 

Cites 14 H. 4. 21. b. S. P. So in any Action in Nature of Treſpaſs, aich is in Law ſeveral, where 
every oe may anſwer without the otler, there a Protection caſt for One, ſhall ſerve for him only, unleſ; 
they join in Pleading ; or if they plead ſeveral Pleas, and one Jenire Facias is awarded arainſt all, there 
a Protection caſt for one, ſhall put the Plca without Day for all; And therefore in former Times the 


Plaintiſt uſed to ſue out ſeveral Venire Facias's in thoſe Caſes, for Fear of a Protection &c. Co. 
Litt. 130. b. (i.) 


CE. The 3. So in Conſpiracy, 41 E. 3, Jbidem * 42 E. 3. 1. 
his Action 
is in the Nature of Treſpaſs. Br. Protection, pl. 17. cites *S. C. 


Br. Protec- 4, But in Treſpaſs againſt Baron and Feme, JIrotection for Baron 
de g C. ſhall ſerve for the Feme, *43 E. 3. 23. 17 E. 3. 8. b. 16, b. 44 All. 3. 


cites 8 C. : : 
—8. P. Br. Protection, pl. 14. cites 35 H. 6. 3 —See(X) pl. 2. S. P. 


Br. Protec- 5. In Actions Entire, not ſeverable, Protection for one ſhall ſerve 


non, pl. 25. for the other Oetendant. 45 E. 3. 24, 
Sb Ie 6. As in Debt. 45 E. 3. 24. 


accordingly. 


—8. P. 7. So in Accompt. 45 E. 3. 24. 
Co. Litt. 8. In Detinue. 45 E. 3. 24. 


e ) 9. Jn Mixt Actions, Protection for one ſhall ſerve for all the Or 


3 fendants, 41 E. 3. laſt Cale, 
REES 10. As in Raviſhment of Ward, Protection caſt for one, ſhali ſerve 


1 2 for all the Defendants ; For this is an Uctton to recover the Body 
C-YR.L of an Intant, which is entire, and cannot be * fever'd. 29 E. [3 
, * 41. Adjudg'd. +1 E. 3+ laſt Cale, 3 I). 4+ 5+ b. | 

* 11, In Right of Ward againſt 2, Protection tor one ſhall ſerve tor 


ns both, 30 E. 3+ 17. b. 8 
„Orig. is 12. In Real Actions Protection for one ſhall * [not] ſerve for all 


8 Atti- the Octendants, 


on or Plea Real or Mixt, againſt two, (where Protection doth lie) a Pratection caſt fer the one doth gut 
the Plea without Day for all. Co. Litt. 130. b. 


* Br. Pro- 13, In A Præcipe quod reddat Protection for one ſhall not ſerve 
recrion, pl- for the other Defendants, * 45 E. 3. 24. becauſe they may be le 
ver'd. Contra 3 D. 6. 18. b. 29 E. 3. 41. 


accordingly. 


If the one 

and the other appears, and the one caſts Protection, this ſhall ſerve to put the Parol without Day for 
both; but if the one makes Default, and the other caſts Protection, Grand Cape ſhall ifſue of the 
Moiety ; quod nota Diverſity. Br. Protection, pl. 1. cites 3 H. 6. 18. & + 21 H. 6. 41. — Ibid. pl. 6: 
cites 9 H. 6. 48. Contra, — f Br. Protection, pl. 52. cites S. C. That Protection caſt for the one ſhall 
put the Parol without Day for both; Per Browne Prothanomry clearly, Ee it before Appearance or afier Ap- 
pearance — und T. 13 E. 3. Præcipe quod reddat was brought againſ? 4, one made Default upon the Gr: 
Cape, and the ſame Day Protection was ſhew 'd forth for one of the Tenants, and the Parol put wichen 
Day for all. Ibid.— But note, That he cho caſt the Protection when the NDemandant pray 'd Scifin of tl. 
- 4th Part of the Land, took the Tenancy upon bim, or otherwiſe the Land had been loſt ; And ſo tee th.! 
one and the ſame Perſon appeared, and was by Protection, and all at one and the fame Day. Ibid — Pr-- 
cipe quod reddat, the Tenant wouched 2, who enter'd into the Warranty, and touch'd the Tenant by a ran”? 
Name, and ſhew'd Cauſe, and Proceſs granted, and at the Day of Summons return'd, one of the oe, 
made Default and the other appeared, and Petit Cape awarded of the Moiety; and at the Day he cue u 
Default was by Protection, and the other appeared; and it was pray'd, That the Protection ſhall or"? 
for both; but at laſt it was adjudg'd, That it ſhall ſerve for the one only, by which the other caſt oth! 


Protection. Br. Protection, pl. 30. cites 5 H. 5. 73. 


Br. Error, 14. Ik Writ of Error be brought upon a Recovery in Real Action 
pl. 9. cites againſt the Heir, and Scire Facias againſt the Terretenant, a JIratect1oil 


S.C-—— 1 tor the Heir ſhall not ſerve for the Terretenant. 9 b. 5. 4%. b. 
but for him- 


ſelf only. Br. Protection, pl. 6. citesq H 6 48 7 
15. Rep len 


„4 RET 
RE. n 


5 the one warrant the M oicty alone, where he and his Companion warranted the Whole. 


MD — - W - — 


Protection. 


| 15. Replevin a ainſt 3, Capias iſſued againſt 2, and the 3d was by Pro- 
9 — K Exigent iſlued againſt the 2 And ſo ſee that the Pro- 
tection for the one in this Action ſhall not ſerve for the others. Br. Pro- 


tection, pl. 42. cites 38 E. 3. 12. 


A — Y 


A 
— 


(A. a) On what Pleas Protection for one ſhall ſerve for 
others. 


N Treſpaſs againſt 3, if they plead a joint Iſſue, a Protection for Br Proc. 
one ſhall ſerve for the others. 2:6. 12. b. tlen, pl. 40. 


cites 8. C. 
a-cordingly. —— S. P. As a Releaſe &c. by the Opinion of the Court. Br. Protection, pl. 78. cites 
S. C. 


I, 


2, But otherwiſe it is if they plead Not Guilty, for they are ſeveral Br: * 
Iſſues. 2 DD. 6, 12. b. ton, pl. 30. 


Cites S8. C. 
accordingly. Ibid. pl. 78. cites 8. C That this ſball not put the Parol without Day for all, but only 
for him for whom it 1s caſt ; for theſe are ſeveral Pleas. — Hut Per Brown Prothonotary, & non Nega- 
tur, That if in Treſpaſs againſt 2, the Defendants plead Not Grilty, and the Plaintiff takes one and the 
fame Writ of Venire facias againſt both; there if Protection be caſt for the one, it ſhall ſerve for all 
Contra, If he had taken ſeveral Venire facias's. Ibid. cites 21 H. 6. g1. 


3, Where by Jſſte or Proceſs the Action is made intire agatnſt all 


the Oetendants, a Protection for one ſhall ſerve the others. 
4. As in Treſpaſs againſt divers, who plead ſeveral Iſſues, if a Ve- 5 P. As to 


nire Facias he awatDed for Trial of all the Jſlues, Pro tetion tor one ons = 
ſhall ſcrve for all; otherwiſe where [there are] feveral Venire Facias's. 4... 


Martin, For 


15 E. 4. 27,V. 21 0. 6. 22, 3D. 4 5. b. 4 D. 4. 4. Adjudg' d the Ifuc i 


7 D. 0, 21. 11 9. 6. 38. The Lam ts the ſame in {everal in it- 
* Raviſhment of Ward. 3 D. 4. 5. b. ſelf. Br. Pro- 


tection, pl. 
46. cites 5 H. 6. 21. & 2 H. 6. 12, accordingly. Per Cockein and Strange. S. P. Ibid. pl. 40. 
cites 2 H. 6. 12. For the Court cannot proceed and ſtay upon one and the ſame Venire facias. Per 


Strange. S. P. Ibid. pl. 54. cites 22 H. 6. 3. — 8. P. Ibid. pl. 78. cites 21 H. 6. 41, Per 
Browne. * S. P. Br. Protection, pl. 81. cites 3 H. 4. 15. 


5. In Treſpaſs upon ſeveral Pleas, if one Venire Facias be awarded If 5/4, 
againſt all the Detendants, and JIrotection is caſt for one, if the, EL 
2laintifr will releaſe his Suit againft him, the Protection ſhall not „%, 
rve for the others. 4 D. 4. 4. (* Quare, for it ſeems it relcaſes 7%, chere 

all; and ſo it is held in 7 Þ, 6, 21, b. 11 Y.6, 38. 3 


ſhall put the Parol without Day for both. Br. Protection, pl. 46. cites ; H. 6. 21. & 21 H 6. 41. 40 
cordingly, upon Ple a of Net Guilty by ſeveral in Treſpaſs. 


(B. a) At what Time being caſt for one, it ſhall ſerve 
for others. 


1, IN Real Action, if one makes Default after Default, and after caſts 


Protection, this ſhall ſerve for both; for ſo long as Jointure 5. oec. 
continues, both ſhall have Benefit. 11 E. 4. 7, b. 8 tion, pl. 73. 


cites 8 C. 


2, Da ik atter Petit Cape return d, he who makes Default caſts Gate, fo; 
a Protection, it ſhall ſerve for the other. Dubitatur 11 C. 4+ J. b. i is not rea- 


ble that 
Arat r. Protection 
pl. 23. Cites 8. C. 89 0 


3. In 
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Br. Protec- 3. In Præcipe quod reddat againſt 2, if one makes Default at the 
e PL Summons, and a Protection is caſt for the other, this ſhall nat 


Cites 8. C. 


accordingly. (erve for him who made Dekault, but Grand Cape ſhall be awarden 


; 


Per Babb. againſt him; becauſe he by his Octauit has loft the Advantage ot the 
Sce(E a) Jrotection. 3 1). 6. 18. b, 
wh 4. Bur otherwiſe it had been if He Had appear'd. 3 0. 6. 18. b. 


Br. Protec- 
tion, pl. 1. cites S. C. accordingly. Per Babb. 


— 


„ a 


Fol 333 (C. a) At what Iime it ſhall be ſued. Re-ſummens. 
nn Upon Quia Profecturus. 


$ Þ. For 1. JF the Parol be put Sine Die by this Protection, and after he 
the Joe paſles the Sca, and returns before the Day compriz*d within the 


| | i« given can. JACOtection, yet the other ſhall not have Re-fummons before the Day 
WW nor be de. CONtRINED in the Protection is paſt. 44 E. 3. 4. Curia, 


— 
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1 featd by 
| ſuch Averment, but the Demandant may have Action of Deceit. And fee elſewhere, That upon this Mat- 
i ter he may ſue for a Repeal or Innoteſcimus, and upon this may have Re-ſummons, and ſhall procecd. | 
i | Br. Protection, pl 23. cites 44 E 3. 4. | 
i : 
| Br. Protec- The LAW is the lame if He never pailed the Sea. 47 ©, 3. 6. | 
rion, pl. 29. 
Cites * ab 
Br. Protec- Upon Moraturus. | 
tion, pl. 3. ji 


citsS. 8 2, Ik a Protection Quia moraturus be allowed, by which the 
5 * Parol is put ſine Die, if the Party returns within che Year, and a 
7% be. Repeal ig produced to the Court he ſhall have Reſummong imme 


lecved by rhe arely within the Bear. This Plea was put Sine Die kor a Bear by 
Court for as Judgment. 3 I). 6. 40, b. Adjudged. 


ſ 

8 

Year, yet 
if it is repealed by an Innoteſcimut, the Reſummons, or Re- attachment ſhall be granted upon the Re. = 
peal within the Year ; for the Protection that was allowed had the faid Clauſe in it; and of that Opinin; MR ft 
Bi 

[1 

fc 

P 


are our later Books, and the Repeal by Innoteſcimus ſhould ſerve for little Purpoſe, the Law ſhould nor 
be raken ſo. Co. Lit, 131. b. 


(D. a) A Reſummons. Hoy it ought to be. 


1. DE Reſummons ought to rehearſe the laſt Day, which tie? p 
: . Dlaintiff and Octendant had in Court between them.. 
49. U. | N 
2 As in Detinue returnable 15 Mich. Defendant had Sarniſym , kb 
and Scire Facias againſt the other returnable 15 Martini, Which, 
J2rotection is caſt for Garniſhee, by wyich the lea ts put Sine <0, tn 
the Reſummons may be to anſwer the ]Ilatntifi in che ane Manner 4 Þ u. 
the Plea was 15 Mich. For the other Day after is not bet ncen t 70 
Rane and Ockendants but between laintick and Garnifhce, ; 1), MT 


0 4. b. a 3 
3, So the Reſummons ſhall be for the ſame Reaſon if the 12000 f 5 
pit Sine Die by JIrotection, for the VDouchee at the Beturn ol 
Summons Ad Warrantizandum. 3 IJ. 6. 49 b. —_ : 
4. Bur otherwiſe it bad been it the Protection had been caſt atrer 112 an 
Entry into the Warranty by the Vouchee, for there the Oay Stugyt 12 re; 
be recited, 3 I). 6. 49. b. N 2 
5. In Naſt at the Grand Diſtreſs the Defendanr caſt Protection, ant i: Wi 
was allowed, and at the Reſummons upon Detault oi the Detenc"', Wl 
Pone was awarded, and not Writ ro inquire of the \V ait, Br. Prove! 
pl. 89. cites 27 E. z. 78. & Fitzh;W ait.-13. 
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Protection 


EL 


(E. a) The Effect of Coſting a Protection; And Pro- 


ceedings and Plendrngs. 


1. IN Replevin againſt three, Protectidn was caſt for the one, and th© 
Proceſs was continued againſt the others. Er. Proceſs. pl. 136: 

cites 38 E. 3. 12. i 

2. A Formedon was brought again/# Husband and Wiſe, they vouched 
A. the Sheriff returned, Quod A. zon inventus eft, & mhil habet, unde 
ſummoneri poteſt, and the Proceſs was continued againſt A. by Alias & 
Pluries, until the Seguatur ſub ſuo Periculo iſſued; the Sheriff did nut 
return the Writ of Sequatur at the Day, on which it was returnable; a; 
which Day the Husband caſt a Protection for himſelf, and the Wife made 
D-/au/t ; the Protection was allowed in this Caſe tor both. In this Caſe 
the Vouchee never being ſummoned, the Tenants have a Day in Court Ad 
Audiendum Fudicium only, and no Judgment ſhall be given in this Caſe 
againſt rhe Husband and Wife, becauſe of the ſaid Protection; After 
the Year and Day (that is after the Protection is ended) a Reſummons ſhall 
iffue againſt the Husband and Wite; upon this Reſummons, the H 
land ought to ſave the ſaid Default, which the Wife made when the Protec- 
tion was caſt, otherwiſe the Demandanr ſhall have judgment at the Da 
of the Return of the Sequatur ſub ſuo Periculo; No Judgment thall be 
given againſt the Vouchee in this Cafe, alrho* Judgment be given againſt 
the Tenant, for the V ouchee was never ſummoned, and without a Sum— 
mons returned, no Man ſhall loſe his Land. By all che Juttices in Eng- 
land. Jenk. 30. pl. 57. cites 4 H. 5. 
* 3. In Præcipe gs reddat Protection was ſet forth Quia moratur 
ſuper Vitulatione Ville Caliciæ; And there it was ageecd that there is a 
E Statute which wills that where Protection is caſt, the Party may have A. 
8 verment, that the Defendant is cut of the Service of the King at D. in ſuch a 
8 County within the 4 Seas, ſo that he might have come; and this Averment 
E /-all be entered, and the Parol thall be without Day; and when the Plea is 
reſummoned, the Plaintiff ſhall averr the fame Matter, and it ſhall be 
tried between the Demandant and the Tenant if he will, and it ir be 
found tor the Demandant it ſhall turn in Default of the Tenant. Br. 
© Protection, pl. 11. cites 28 H. 6. 3. | 
= 4 A Protection allowed for one Defendant, puts the Plea without Day 
er all the reſt, #.:/eſs it be in ſpecial Caſes, as in Tieſpals, where they 


2 plcad ſeveral Pleas, and he ſhall ſue ſeveral Venire Facias's upon the 


litve joined againſt them &c. F. N. B. 28 (K) 
F. In a Præcipe againſt 2, or it 2 Tenants by Warranty are, and they 


ouch or plead to iſſue, and one of them makes Default, yet a Protec- 


tion lies tor the one or other; and at the Petit Cape the Parol ſhall not be 
put without Day againſt the other. F. N. B. 28 (K) in the New Notes 
there (a) cites 5 H. 5. J. But ſays 11 H. 4. J. is adjudged Contra, if it 
Vas at the Grand Cape, or before Default by him. 13 Ed. 3. Protection 
70. 19 E. 2. Protection 17. — See (B. a) pl. 3. 
„S. In Caſe of a Protection, the Paro! is pur Sine Die; It lies for no 


enger Time than a Near anda Day; After which Time it is to be revived 


0 Reſummons, if the Protection is nor repealed before. [enk. 27. pl. 50. 
6. A Præcipe quod reddat is brought againff Husbaud and Wije ; a Pro- 

tection is cat for the Husband, becauſe he is in the King's Service; at che 
4 lame Day an Iuncteſcimus is delivered to the Court, by which it appears 
at be is nct in the King's Service; this is a Deſault ine Husband aud 


106 Proteſtation. 


Wife, and a Grand Cape ſhall be awarded. The Default of one of them i; 
the Default of both; but if the Protection had been allowed, the Parol had 
been without a Day, and after the Year and Day might be revived by a 
Reſummons. Jenk. 93. pl. 8 1. 

7. It a Protection be allowed and repealed within the Tear and Day, 2 
Reſummons ſhall be awarded within the Year and Day. Jenk. 93. pl. 81. 


For more of Protection in General, ſee Eſſoign, Privilege, 


and other proper Titles. 
Proteſtation. 
Inclofure (A) / hat it is; And what is ſuch. 
) the 
Ys. Up- 


wood. 1. IN Detinue of Charters by J. Son of M. of P. it it no Plea that th: Þ 
I Plaintiff is a Baſtard, but his Challenge ſhall be entered, and he 

ſhall anſwer over, and theretore it ſeems that this Entry is only a Protel. Þ 

tation. Br. Proteſtation, pl. 3. cites 38 E. 3. 22. | 

Pl. C. 276. b. 2. Ir is an Exclyfon of a Concluſion [or Eſtoppel] that a Party to an 
by Walſh in Action may by Pleading incur; Or, it is a Safeguard which keeps the Parr, 
Caſe of from being concluded 3 the Plea he is to make, if the Iſſue be found for Hin. 


revs⸗ 4 
ne e v. Co. Litt. 124. b. (y 
For, defines : ; | | 
it accordingly, and that it ought to ſtand with the Sequel of the Plea — 8. P. Brown's Anal. 7. Thz 
it isa Saving or Excluding of a Concluſion, —-—S. P. Heath's Max. 26. | | 


*S.P. And it 3. It is a“ Form of Pleading, when one doth not direfly affirm or din 


ow a any B that is alleged by another, or which he himſelf allegeth. 4 | 


When a Man Proteſtando that he made no Teſtament pro Placito that he made nit th 
leadeth any Plaintiff his Executor; becauſe if he made no Teſtament he could make Þ 
bing no Executor. Heath's Max. 26. cites Pl. C. 276. Greysbrooke v. Fox Þ 

WwWinc e ; 

dares not directly affirm, or that he cannot plead, for Fear of making his Plea double; As if in conver- 

ing to himſelf by his Plea a Title to any Land he ought to plead diverſe Deſcents by diverſe Pe. 
ſons, and he dares not affirm that they were all ſeiſed at the Time of their Death, or although he cu, 

do it, yet it will be double to plead z&o Deſcents, of both which every one by himſelf may be a gi Þ 

Bar ; hen the Defendant ought to plead and allege the Matter, interlacing the Word Prote ſtand 

to ſay (by Proteſtation) That ſuch a One died ſeiſed &c and that the adverſe Party cannot traverſe. 26 

Another is, When one is to anſwer to two Matters, and yet by the Law he ought to plead hut to on, 

then in the Beginning of his Plea he may w Prote ſtando & non cog noſcendo ſuch Part of the Matrcr »Þ 

be true, (and then making his Plea further) ſed pro Placito in hac parte &c. and ſo he may take Iſſuc um Þ 

the other Part of the Matter; and then he is not concluded by any of the reſt of the Matter which! 

hath by Proteſtation ſo denied, but that he may afterwards take Iſſue upon it. Reg. Plac. O0 21 

It is where two Matters are pleaded, and the one without the other was not perfect Bar, and Plaintiff n 
plead One by Proteſtation, and join Iſſue upon the Other; but when both are perfect Bars, he ougiit ! 
demur tor the Doubleneſs, Arg, Litt R. 182. in the Calc of E of Pembroke v. Green v. Boſtock 


(B) Gui 


8-1 


vi, 


* p 4 
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Proteſtation. 


(B) Good in what Caſes, 


N juris Utrum, the Tenant vouc hd, and fhew'd a Deed of Lien of all So in Preci- 


the Land, except two Acres, of which the Vouchce prayed to be diſ- — Mer . 
os . . c . * a, 
charged; and fo he was, and took Proteſtation that 20 s. Rent is iſſuing out 25 ge ſaid 


of the Land in Demand, and of ſuch Value enter'd into the Warranty, and hat at tte 
had his Proteſtation enter'd in the Roll; quod nota. Br. Proteſtation, Time of the 
pl. 28. cites 12 E. 2. and Fitzh Voucher 264. Feoffment the 


A Land 2844 
«orth only 10 1. and of ſuch Value entered into the Warranty, and had his Prote ſtation thereof enter'd. 


Br. Protcftation, pl. 26. cites 2 E. 3. and Fitz. Voucher 190. 


I. 


2. It is doubted if the Tenant who has Eſtate upon Condition vouches, if the 
Vouchee may have any Proteſtation to aid the Condition ; becauſe the Land 
recovered in Value thall be held Without Condition clearly, and without 
Rent; for the Rent hall be recoupe in the Value; and ſuch a Proteſtation bas 
was made there fer Rent reſerved upon the Feoffment, to have it recouped 
in the Render in Value. Br. Proteſtation, pl. 28. cites Fitz. Voucher 
265. 

4 In Præcipe of 20 Acres, the Tenant ſpall not ſay for Pha that there arc In Treſpaſs, 
no more than 10 Acres, but ſliall ſay it y Proteftation, and it he vouches, and if the“ Plain- 
the Vouchee does not warrant but 10 Acres, the Demandant may pray Iſſue ory aig 
of the reſt ; and there the Vouchee enter'd into the Warranty as he who had Sin anti, in 
nothing by Deſcent, and the Tenant averr'd that Aſſets; and all this was NI, as 
enter d by Proteſtation. Br. Proteſtation, pl. 25. cites 19 E. 3. and 7 Claw 


G , egit UL 
: a fregit, vis. 
Fitzh. Voucher 123 20 or 10 


Acres of 
Land &c. the Defendant carrot vary, nor give another Name or Quantity, but may ſay by Prateftation that 


the Place is called B. or that it contains other Quantity, & pro Placito, that the Place is is Franktenomont 
&c. Br. Proteſtation, pl. 12. cites 22 E. 4. 15,—Br. Treſpaſs, pl. 366. cites S. C.—* Orig. is (Det.) 


4. The Tenant upon his Attornment ſhall have Proteftation enter d, that he If a Man 
holds by Grant without Impeachment of Waſt, or that he has for Term of {*9/es tor 
Life, and three Years over, which Term is. uct mentioned in the Writ of ©nid 21 RAW 
Juris clamat, and fo ſhall fave thoſe Things. Br. Proteſtation, pl. 23. in AA of 
Cites 31 E. 3. and Fitzh. Quid Juris clamat 4 & 5. and 32 E. 3. IWaft be ſha: 

. «at 
the Tenant holds for 7 erm of Life, and the Defendant may ſay Prote ſtando that be holds for Lil "or 2 ) — 
over, & pro placito, No M aſte done; and well. Br. Proteſtation, pl. 16. cites 39 E. 3 25. 


5. Account againſt F. S. one of the Companions of Malbail, and counted 
as his Receiver, the Defendant ſaid that he never was of the Company of Yul. 


bail. And per Finch and Mombray, This is not to the Purpoſe, . where 


he charges himſelf of his own Receipr, and the Defendant may take ir 
by Proteſtation, and anſwer over; & adjournarur. Br. Proceitation, pl. 
4. cites 38 E. 3. 34. | 

6. In Præcipe quod reddat, if the Tenant comes at the Grand Cape, and is 
miſnamed, he ſhall ſave his Default, if he can, and ſpall have the Miſnomer 
by ag to fave himſelf afterwards. Br. Proteſtation, pl. 29. cites 
40 E. 3. 2. | 

7. In Præcipe quod reddat, at the Petit Cape the Tenant cannot [ny that 
the Demandant has entered after the laſt Continuance, but oughr to tave his 


Detault, but might have his Protefation of his Entry, to fave to him his 


Aſſiſe of this Entry. Br. Proteſtation, pl. 19. cites 40 E. 3. 42. 

8. In Ouare Impedit by the King for the Heir in Ward, becauſe A. th? 
Anceſtor was ſciſed and preſented, and conveyed from A, to B. and [rom Þ, tv 
C. and from C. to the Heir, the Defendant ſaid that No ſuch E. ever vous in 
Rerum Natura, & non allocatur, inaſmuch as the Title is jrom A. und 
this B. is only ia the Meſne Conveyance, and not he in whom the Pie tit. 


4 
i, 


Proteſtation. 
is alleged; but the Defendant for Concluſion afterwards may take it by 
Proteſtation; quod nota, Br, Proteſtation, pl. 22. cites 43 E. 3. 7. 

9. In Waſte againff a Guardian by the Infant by Attorney, the Defendant 
may ſay Proteſtando, that the Plaintiff is yet within Ape, to ſave to him the 
Wardſhip quouſque &c. and plead other Matter in Bar. Br. Proteſta- 
tion, pl. 21. cites 48 E. 3. 11. | 

io. Debt upon a Leaſe tor Years rendring four Marks per Annum, 
Strange ſaid the Leaſe was rendering one Mark only, and as to the firſt Term 
Ricns arrear, and for another Rent-day he has been Always Ready, and ten- 
der'd the Money &c. and as to another Rent-day, that the Plaintiff entered 
into the Land leaſed, Rolte ſaid that the Leaſe rendering bur one Mark 
goes to all. Strange proteſtando, That the Leaſe was rendering one 
Mark, and proteitando that he enter'd &c. & pro Placito, that 
Riens arrear Except 4 J. which he is and always was ready to pay, 
Quzre. Br. Proteſtation, pl. 13. cites 3 H. 6. 19. 

11. Writ by ſeveral Præcipes of 20 Acres of Land againſt two, the oneſa;d 
that the Land in the one Præcipe and in the other are One and the ſame Land, 
and not diverſe, and pleaded Fointenancy with a Stranger, and the other 
Defendant did the like, and the Plaintiff by Proteff ation that they are ſeveral 
Lands, and maintained his Writ, and the Proteſtatton good; tor the firſt 
Matter alleg'd in the one Tenant and the other is not material, for it is 
not material to the one what is in the Præcipe againſt the other. Br, 
Proteſtation, pl. 15. cites 4 H. 6. 14. 

12. In Forger of Falſe Deeds, if the Defendant takes the Forging by Pro- 
teflation, and traverſes the Proclamation which is found againſt him, there 
the Proteftation ſhall not aid him; tor it is a Thiug net denied. Br. Pro- 

So in Treſ. teſtation, pl. 14. cites 9 H. 6. 29. 

paſs upon 13. Replevin in A. the Defendant ſaid by Proteftation, that he did not 
the _ take, and pro Placito that there is No ſuch Vill as A. within the ſame County; 
3 Judgment of the Writ, and made Avowry to have Return; and the 
the Defen- Juſtices were in diverſe Opinions whether he ſhall have ſuch Proteſtation, 


2 e : becauſe it is Contrary to the Pha. Br. Proteſtation, pl. 1. cites 20 H. 6. 28. 
ar, that he | 

was ſeiſed till by R. diſſeiſs'd, who infeoff d . A. whoſe Eftate the Plaimiff bas, upon chem he entered peace- 
ably, abſque hoc, that he diſſeiſs'd him with Force, or enter'd with Force, and the Plaintiff alleged a Deſcent 
from J. A. to him, and that the Defendant entered <ith Force, and the Plaintiff Proteſt ando that he did not con- 
feſs any ſuch Deſcent, avoided it by Centinual Claim, and therefore the Proteſtation was ouſted ; for it is re- 
pugnant to be Not conuſant of the Deſcent, and yet to confeſs and avoid it by a continual Claim; and fo 
ice that Proteſtation, which is repugnant, ſhall be ouſted. Br. Proteſtation, pl. 5. cites 22 H. 6. 37. 


S. P. Br. 14. In Præcipe in Capite the Tenant ſhall not ſay for Plea, That the Land 
Protcſtation, ; 


es ik 108 held of another, and not of the King, but ſhall take it by Proteſtation, and 
88 E. z 13. plead other Matter. Br. Proteſtation, pl. 7, cites 37 H. 6. 26, 27. 
in Forme- 15. Note Per Cur. That Abatement cannot be but upon Maintenance 
yt 21. of Seiſin in 7 and ut by Protęſtation; quod nota. Br. Pleadings, 
the Fenant pl. 59. cites 39 H. 6. 5. | 
ſaid, That 


before the Donor had any Thing J. C. was ſeiſed and gave to his Anceſtor in Tail, colo b Prote ſtat ion died ſciſed, 
and Il. abated and died as in the Writ, and the Tenant re-entred as Heir; and the Demandant ſaid, I hat 
W. did not abate after the Death of the Father of the Tenant, prout &c. and no Iflue ; becauſe where 


there is no Abatement, then it is not traverſable, wherefore he omitted the Proteſtation ; quod nota. 


Ibid. 


16. It the Plaintiff in Ouare Impedit alleges 2 Preſentments, the one in 
his Anceſtor, and the other in the Tenant for Life, the Defendant {ha!! au- 
ſwer to both, and take Iſſue upon the firſt only, and the laſt ſhall not be 
taken by Proteſtation but for Plea ; and yer Iſſue ſhall nor be joined 
thereof. Per Littleton & Cur. Br. Proteſtation, pl. 24. cites 7 E. 4. 20: 

17. In Replevin, it the Defendant ſays, That he holds of him by FHemage, 
Fealty and Rent, and avows for the Rent, the Plaintiff may ſay Proteſt andi, 
That he Joes not hold by Homage, et pro Placito that be holds by the Fea!!! 
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aa the Rent for all Services, Abſque hoc that he holds ot him by Homage, 
or was ever ſeiſed thereot, prout &c. Choke ask'd, Why they took 
Proteſtation ? Briggs ſaid, Becauſe he has not avow'd tor the Homage, 
and therefore we cannot traverſe the Seiſin thereot z whereupon Choke 
ſaid, Then it is well; quod nota, Br. Proteſtation, pl. 17. cites 21 E. 


be yg Defendant in Appeal in B. R. was committed to the Fleet, becauſe the 
Marſbal was partial to bim; by which the Warden of the Fleet took Hie by 
Proteftation, That he had not been charged of Felons nor Trators, [and this 
was] to fave his Liberty, that he thould not atterwards be charged with 
ſach. Br. Proteſtation, pl. 18. cites 21 E. 4. 71. | 


(C) Neceſſary. In what Caſzs. 


1. F a Man has a Ward, and grants him over with Warranty, and after 

the Grantee is impleaded and vouches the Grantor, where the Ward 
is more in Value at the Time of the Voucher than it was at the Time of the 
Grant with Warranty, by reaſon of other Land deſcended after, or the 
like; or if the Land be amended by Building, or Mines, or the like, there 
the Vouchce may take Pret eſtatiun of this Matter when ne enters into the 
Warranty; tor otherwiſe he warrants as it is at the Time of the Voucher. 
Br. Proteſtation, pl. 30. cites 30 E. 3. 14. and that 19 H. 6. 46. in Luce 
agrees therewith, 

2. In Monftraverunt to ſay That the Plaintiffs are Teaants at Will, and 
that the Manor is Frankfee, are 2 Barrs; and theretore he thall have the 
one by Proteſtation, and the other tor Plea, Br. Proteſtation, pl. 25. 
cites 40 E. 3. 46. 

3. In Treſpaſs the Ive was, If the Plaintiff was Villain to the Defend- 
aut, and found for the Plaintiff, and Damages 10 l. The Defendant removed 
the Record into B. R. for Krror, and the Plaintiff in C. B. brought Debt there 
of the Damages recover d, and the Defendant would have taken Proteſtation, 
That the Plaintiff was his Villein ; and Per Cur. he need not; for by the 
Writ of Error he is to defeat the firſt Record, and this Action is de- 
pending thereupon ; and by bringing of the Writ of Error or Attaint, there 


foall be no Tafranchiſement ; tor thole are to deſeat the firſt Record; quod 


nota, Br. Proteſtation, pl. 11. cites 18 E. 4. 6. 


; (D) How to be taken, and when, and the Effect thereol. 


HEN ſeveral Matters are ſurmiſed, and Iſſue takea upon the one, 4, where 
it this Point be found againſt me, all the other Matters ſhall be held Feeffment iy 


= confeſs*d ; and if it be found for me, nothing ſhall be held confeſs'd by me, Deed is pie nd. 


decauſe the Iſſue cannot be taken bur upon one Point only. Per Wich. % and th 

and Per Gr Thi be ſaved 2 N . Jue is taben 
| een, Thie may ve ſaved by Proteſtation. Br. Proteſtation, pl. 9. the Tine 

cares 32 All. 9. of the Feoft 


ment, . he- 


ber it was made in the Time of W. or not, there it is good to take the Deed by Proteſtation, for j-1y 


Ape afterwards, which ſhall not ſerve after if the Iſſue be found againſt him ; for there all the reſt 1s 
as confeſd d; and ſo was the belt Opinion. Br. Proteſtation, pl. 9. cites 32 Aſl. 9. 
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A Proteſta- 
tion avatleth there 
not the Party 
that takes it 


if the Iſſue 
be found againſt him; and therefore if the Iſſue be found for the Villein, be is ,infranchiſed for ever, 


and yet, in ſome ſpecial Caſe, albeit the Iſſue be found againſt him that makes the Proteſtation, yet he 
ſhall take Benefit of his Proteſtation ; As if a Man entereth into a Warranty, and takes by Proteſtation 
the Value of the Land, albeit the Plea be found againſt him, yet the Proteſtation ſhall ſerve him for 


thc Value. Co. Litt. 126. a. (z) 


But ifa Man 
makes full 
Defence, he 


3. In N 4ſt Martin J. ſaid to Rolf, If a Man makes Protefation, which 
is a Confeſſion of the Action of Waſte, et pro Placito, ſays, No Waft 
the Contettion ſhall be taken, and he thall be condemned. Br, Proteſtation, 
pl. 27. cites 11 H. 6. 1. 

4.. A Man may before 


able, therefore ſhall defend only Tort and Force, and not Damages. Per Newton. Ibid. 
Whether one ſhall take his Proteſtation before or after Defence, Dubitatur. Brown's Anal. 7. 
That by the Opinion of ſome, it ougbt to be after the Defence, and may not be contrary in itſelf, er Deul!s, 


and that the effectua ! Matters of the Bar ought not to be taken by Prete ſtation. 
and cites Pl. C. Greſbrooke v. Fox. But ſays, That yet in Clere Zaddon's Caſe the Proteſtation v 


Nul Waſte ; and he pleaded, That the Reverſion deſcended to another, and the like. 


5. Where the Defendant in a Replevin avows for Rent alleging, Thi 
the Plaintiff holds i Homage, Fealty, and Rent; and the Plaintiff for lea, 
ſays, That he holds by the Rent, and thereof Nothing is Arrear, aud Pre. 
teſtando that he does not hold by Homage ;there if the Plaintiff bars the De. 
tendant of his Avowry, he ſhall be concluded afterwards to demand Ho. 
mage notwithſtanding the Proteſtation, and thretore he hall traverſe th: 
Br. Proteſtazion, pl. 14. cites 33 H. 6. 45. 
6. Detinue of Charters againſt F.C. Son and Heir of F.C. of Bailiat 
made by the Plaintiff to the Defendant ; and the beſt Opinion was, That 
theſe Words (Sor and Heir) are only Surpluſage; and as to the Proteſta- 
tion thereof, Needham ſaid, It a Man makes Proteftation of a Thing which 
is material, it the Plea be found againſt him, he ſhall be concluded ot all 
that is material in the Record; And it ſeems that theſe Words (J. C 
Filius et Heres J. C.) in Latin are Material; Contra, Danby and Chuck; 
and concordat Littleton, tit. Villeinage, fol. 42. in his Book ot Tenures, 


Br. Proteſtation, pl. 10. cites 10 E. 4. 12. 


Tenure. 


For more of Proteſtation in General, See at the Pleadings under the 
ſeveral Heads throughout this Work. 


Prothonotary. 
2. Where a Man pleads a Plea, and takes another Matter by Preteftaticy, 


if the Ie poſſes againſt him, the Proteſtation ſhall nor ferve, z. 
Proteſtation, pl. 14. cites 9 H. 6. 59. Per Patton. 


Defence take Proteſtation, That the Plaintiff i; 
his Villein, and for Plea that Defendant is a Counteſs not named Connteſs, 
Judgment of the Writ. Br. Proteſtation, pl. 8. cites 14 H. 6. 18. 


Heath's Max. 26. 8 P 


Per Priſot. 


Prothonotary. 


I. 6 & 


HE Prothonotaries were Scribes, wwho tock the As of the (cli 
and had the ſame Name in the Courts of the Empire; and 1! 
the firſt Execution of the Court of C. B. there bein 
each had his Prothonotary. G. Hitt, of C. B. 38. 


g only three Judges 


1 
f 
Y 
I 
I 
v 
8 


he 


— 
— 


Purchaſor. 


— ut——U .. 


2. The Learned Sir H. Spelman, in his Gloſſ. Verbo Protonotarius, 
ſays, That he 16 Primus Notarius vel Princeps Notariorum, and that the 
Word is of a Greek and Latin Derivation, uti per Adulterium geni— 
tum. That in Foro Anglico Protonotarius is he qui vulgo O reignotarie 

itur. 
OE J. B. was elected Prothonotary for the Pleas in C. B. and was fwors 
to keep Hi Office in Perſon, or Clerk for him, and when he /its in Court the 
Clerk ſpall not fit there; and e contra, but that both ſhall not be rogrher, 
but cut of Court he may have as many Clerks as he will, and if any u 
wear that he is not able to pay for the Entring of his Pleas in the Roll, then 
he ſhall enter them without taking any Thing. Br. Office & Off. pl. 15. 


cites 15 E. 4. 26. 


For more of Prothonotary in General, See the Law Dictionaries &c-. 


Purchaſor. 


(A) Purchaſor; V Vo. 


I, Enters into Partnerſhip in 5ths, with three others, for 21 Years 

A. Tor Digging Mines in A.'s Lands, A. to have two ths, and alto 
in Conlideration of his Ownerſhip of the Land, to have a 1oth. more out 
of the Share ot the other Partners. Purſuant to the Articles, they ſearched 
tor the Mines, and after two Jear's Time, aud the Expence of alout 1201. 
they diſcovered a valuable Mine, and worked for about three Months 3 and 
then A. dies, and his Widow ſets up a voluntary Settlement, made at- 
ter Marriage. The Court inclined that the Partners were as Purchaſors, 
and that the Voluntary Settlement ſhould not ftand againſt them. 
2 Vern. 326. pl. 315. Mich. 1695. in Canc. Shaw, & al. v. Lady 
Standiſh, Widow, and Sir Richard Standiſh, her Son. 

2. The Wife joins with the Husband in leiting in an Incumbrance on her 
2 and barring the Eſtate Tail, and then limits the Nies to the 

usband for Lite, Remainder to the Wife tor Lile, Remainder to their 
Daughters. Per Ld. K. Wright, The Daughters are not Purchaſors, fo as 
to ſhut out a Judgment-Creditor ot the Husband's, antecedent to the 
Barring of the Eſtate Tail; It might have been a good Conſideration 
ior both, but it was act expreſſed in the Deed, to be any Conjideration for 
Settling the Eſtate upon the Daughters, but was a Voluntary Gitt of the 
Wile to her Husbard, and therefore the Daughter's Eſtate mult be taken 
to be Voluntary; and ſo a Judgment-Creditor ought to have the Aſſiſ- 
tance of this Court betore them. Per Ld. K. Wright. Chan. Prec. 114. 
pl. 100. Trin. 1100. In Canc. Bull v. Burnford. 


3. Every Leſſee is a Purchaſor ; per Ld. Chan. Macclesfield. 9 Mod. ge 2 Vern. 


59. Mich. 10 Geo. in the Caſe of Aſhton v. Bretland. 

4. A. ſeiſed in Fee, ſettled his Eſtate in 1112, to the Uſe of himſelf 
for Life, Remainder to B. in Tail, but with Power of Revocation, by any 
Writing ſigned &c. and atteſted by three &c. credible Witneſſcs. 17 
I715, A. by Deed, atteſted by two Witneſſes only, reciting that he was 
indebted, as in a Schedule annexed, conveyed his Eſtate to W. R. and 
W. S. and their Heirs, in Truſt to pay his ſaid Debts by Profits, Mort- 
Sage, or Sale; and after Payment thereot, to pay the Overplus, and re- 
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Purchaſor. 


Mo. 169. 

|. 302. 
Pacch. 23 
Eliz. cites 
S. C. as late- 


ly ruled in 
ancery. 


and atteſted by two &c. W itneiles ſhould direct. A. died withour Hue! 


chaſor under the Deed of 1712, without 


convey, ſuch Part as ſhould be unſold, to A. or ſuch other Perſon &. 
and tor ſuch Uſes &c. as he, by any Writing ſigned and ſealed by hin 
bur leit the ſaid B. and G. the Daughters of 2 Siſters, his Heirs at Law. 
The Deed of 1715, was kept private till after the Death of W. S. the ur. 
viving Truſtee in 1924, and was then laid before Counſel, who directed, 
That the Heir oft W. 8. thould aſſign the legal Eſtate to the "Truſtees in 
the Deed of 1712. which was done. Atrerwards,.1n 1726, «por a Treaty 
of Marriage between Ld. Fauconbridge and B. a Marriage-dettlement wa 
prepar*d by the ſame Counſel, as Counſel for the Ld. Fauconbridge, who made 
a Settlement on B. in Conſideration of the great Eſtate in Land which 
he was to have with her. The ſurviving Truftee in the Deed of 1112, 
joined in this Marriage-Settlement, C. brought a Bill claiming a Moiety 
ot the Eſtate of A. as Co-heireſs with B. For that the Deed in 1715, was a 
Revocation of the Deed in 1112. Ld. F. pleaded, That he was a Pur. 

Note of that in 1715, and 
that the Settlement made by him on B. was in Contemplation ot that 
Settlement in 1112, and that the furviving Truſtee in that Sertilement 
was Party to the Marriage-Settlement; and that tho' the Purchaſe wag 
not of the legal Eſtate, but the Truſt only, that will make no Dit. 
terence, according to Milker and Bodington's Caſe, 2 Vern. 599. and 
that neither will it differ the Caſe, tho there was no at7ual Conveyance ; 
For as the Truſtees in the Deed of 17112, always acted under that Deed 
tor B. that 'T'ruſt ſhall ſubſiſt as to himſelf, Who is a fair Purchaſor; aud 
And that he ſhall not be affected by Conſtructive Notice to his Counſel, as 
having been adviſed with on theſe rwo Deeds in 17243 For that it mut 
be intended, that at the Time of the Counſel's being concern'd tor him, 
which was in 1726, he had forgot that he had ever ſeen this Deed of 1715, 
there being an Interval of 2 7ears between his firſt ſeeing it, and his be- 
ing Counſel tor this Detendant. And tor theſe Reaſons, the Court held, 
That this could not be Notice to his Lordſhip. Ld. Ch. B. Reynold;, 
who aſſiſted the Ld. Chancellor, held, That the Ld. F. could be a Pu- 
chaſor ot no more than B. had, as no actual Conveyance was made to 
him. The Maſter of the Rolls ſaid, That to be a Purchaſor in the No- 
tion of Equity, there muſt be an actual Contract, and a Conſideration paid; 
And therefore, if at the Time of the Marriage the Deed of 1712, ſtood 
revoked, the Truſtees could be ſeiſed only of a Moiety tor the Uſe of B. 
and conſequently Ld. F. can be a Purchaſor of no more. Ld. Chan- 
cellor decreed a Moiety of the Eſtate, and an Account of the Rents 
and Profits to C. ſince the Death of A. See Gibb. 207. and L. P. Conv. 
391, to 402. 12 June, 1730. Fitzgerald v. Ld. Fauconberge. 


— 


(B) Faveur'd. In what Caſes. 


„E will zever aſſiſt againſt a Purchaſor. MSS. Tab. April 3, 
1707. Party, alias, Perry v. Ryley. | 
2. It Execution be againſt the Heir, he ſhall not have Contributico 
againſt a Purchaſor, tho' Ig rei Veritate rhe Purchaſor comes to the 
Land without any valuable Conſideration ; For the Confideration ot the 
Purchaſe is not material in ſuch Caſe. 3 Rep. 12. b. (k) in Herbert's Cale. 
Cites it as adjudg'd lately in Thomas Gaudy's Caſe. 

3. The Plaintiff prefers a Bill in this Court againſt the Defendant, ſup- 
poling that more Lands paſſed than was intended ; But becauſe the Deter- 
dant was a Purchaſor upon valuable Conſideration, no Relief was given 
Toth. 83. cites 4 Jac. Clifford v. Lawron. 
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4. 21 Jac. Cap. 19. Enacts that No Purchaſor ſhall be impeached, unleſs _ Bank- 
the Commiſſion be ſud forth within 5 Tears 5 5 he becomes a Bankrupt. * 

5. A Purchaſor of 4 Rever/1on under a Decree ot the Court oi Chan- 
cery, ſhall not be drawn to take hid Money again with Intere/f becauſe 
O the Lite dying, notwithſtanding the Pretence of the Purchaſe being 
made Pendente Lite. Chan. R. 76. 9 Car. 1. Kennedy v. Vanlore, = 

6, A Purchaſor Bona Fide, without Notice of any Detect in his Title 4 * 
at the Time of the Purchaſe, may aν0α⁰Wh buy in a Statute or Mortgage, bf che R ts. 
or any other Incumbrances, and if he can detend himfelt at Law by any Ch prec 
ſuch Ircumbrances bought in, his Adverfary ſhall never be aided in a 249.—For 
Court of Equity, by ſetting aſide ſuch Incumbrances; For Equity Will 1 
not diſarm a Purchaſor, but allilt him, and Precedents of this Nature onen 
are very antient and numerous, , Where the Court has refus'd to ces (E) 
give any Aſſiſtance againſt a Purchaſor, either to an Heir, or to a 1¹— 
deco, or to the Fatherleſs, or to Creditors, or even to one Purchaſor 4 
e another. Fin. R. 103. Hill. 25 Car. 2. Seymour, alias, Baſiet v. 
Noſworthy. E a . 

7. The Maxims of the Common Law, which refer to Deſcents, Nif- Cited per 
continuances, Non-claims, and to Collateral M arranties, are only the Maſter of 
wile Arts and Inventions of the Law, to protect the Potlethon and = r 
ſtrengthen the Rights of the Purchators. Per Finch K. Fin. R. 104. 230. IP 
Hill. 25 Car. 2. Batlert v. Noſworthy. | 

9. Upon a Purchaſe made by M. of I. S. the Agreement was, That a 
Recovery ſhould be ſuffered within ] Tears. MH. paid his Money be- 
tore the Recovery ſuſiered, and tk a Bond ot J. S. that if the Recovery 
was not ſuffered in three Tears, then M. re-conveying the Lands, fbonld be 
repaid his Money; J. S. tenders a Recovery, but before it was ſuffered, à 
third Perſon makes a Title to the Land, and thereupon M. exhibired his Bill 
to have his Money repaid ; But Ld. Chanceltor ſaid he could give no 
Relief; For here M. hath parted with his Money, and taken a Bond 
tor Re-paymenr, if the Recovery were not fuilered in three Years, I. 
re-conveying his Eſtate; and here 7 he Recovery being [njfercd, he hath no 
Pretence by his own Agreement to have it repaid ; and this Court can- 
not help him, unleſs it ſhould rake upon itſelt, where any Man had a 
bad Bargain, and was cheated in his Title, to help him to his Money 
again; and Here being no Manner ot Fraud or Ju prize in the Caſe, it he 
be not helped by his Covenants, he chi wot be helped in Equity; but for 
the Matter of Re-conveying, he held, That it M. thould re-convey, 
ſuch Title as he had from them, be it more or leſs, or none ar all, yer 
being a Relative to convey, it would have been well enough; But here 
the Recovery being ſuffered according to the Agreement, tho' nothi ng patled 
by it, he held the Party had well performed his Agreement, and fo no 
Re-conveying nor Re-payment of the Money to be made. 2 Frecm. 

Rep. I. pl. 2. Paſch. 1675. Serjeant Maynard's Cafe. 

9. It oae ſells aucther's Land, and Covenants to dijſtharge it of ſuch partica- 
lar Incrabrances, and before the Payment of the Money, other Incumbron- 
ces are diſcovered, this will prevent any Suit for the Money, till all the 


# Incumbrances are diſcharged. Arg. and ſeems to be admitted. 2 Free, 


Rep. 2. pl. 2. Paſch. 1676. in Serjeant Maynard's Caſe. 
10. Aud it ina Conveyance of Lands there be no Covenants againſt fut it un 


8 ny Incumbrances, yet if before Payment of the Money any are diſcovered, ſid by Sir 


the Party may retain his Money till they are cleared; aid per Mr, Keck, Ring, * 
and agreed by Lord Chancellor. 2 Freem. Rep. 2. pl. 2. in Serjeant May- per Cur. that 
nard's Caſe, 


thoſe muſt be 
4 
made by the Lender Limfelf, or otherwiſe the Party cannot detain the Money wile ther! 


Inumbran-s 
: g 0 mach *Y de covenanted 
«ganft, 2 Freem Rep. 2 pl. 2. in Serjeant Maynard's Caſe. 
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114 Purchaſor. 


11. A Judgment was antedated with Intention to over-reach a fair 
Purchaſor, who had paid all the Purchaſe Money except 70 I. which he 
was to keep till a certain Incumbrance be diſcharged ; Decreed that on 
Payment of the 70 I. ro the Judgment Creditor, with Intereft from the 
Time it ought to have been paid to the Vendor, a perpetual InjunEtion be 
awarded, and that he either acknowledge Satisfaction, or affign it to the 
Purchaſor. Fin. Rep. 394. Trin. 30 Car. 2. Smith v. Eaton and Oldis. 
12. A. purchaſed Land of a younger Brother, + gh the Elder to 
be dead, and took a Bond to indemnity ; But the elder Brother atter. 
wards appearing, he and the younger Brother came to an Agreement by 
cohich the Heir was to have an Annuity paid him by the Vendor, and ſo the 
Purchaſor was permitted to enjoy whilft the younger Brother lived, but 
he being dead, and A. the Purchaſor alſo, the elder Brother brought E- 
jectment againſt the Plaintiff the Heir of A. Bur other Compenſations 
alſo being proved to be made by the younger Brother ro the elder, it was 
decreed that the Detendant, the elder Brother, thould make good the 
Plaintiff's Title, and ſurrender and releaſe the Lands to the Plaintiff and 
his Heirs. Vern. 325. Paſch. 1685. Preſton v. Jervis. 
And he alſo 13. Purchaſors who have got an Advantage at Law, though by undue 
—_—_ dir Means, have been permitted to profit by it; Per Ld Rawlinſon, and tor 
Aa 5 that Purpoſe cited the Caſe of Bucknell and Ellis, where Ellis had ga 
Caſe, who the Deed of Rent-Charge into his own Hands. 2 Vern. 159. Trin. 1690. in 
got the Deed the Caſe of Hitchcox v. Sedgewick. 


il 

— his Hands by a Trick. 2 Vern. 159. S. C. cited by Lord Chancellor Vern. 52. Paſch. 1682. in 
the Caſe of Lord Huntington v. Greenville. — And Lord Rawlinſon Iikewite cited the Caſe of Lord 
Puntington and Greenville firſt decreed to protect a Purchaſor, and after that a Releaſe gained from 
an Adminiſtrator de Bonis Non. 2Vern. 159 —Vern. 49. Paſch. 1682. S. C. S where a Reſeaſe was obtained 
from a Grantee of a Rent-Charge without any Conſideration and by Fraud, and yet a Purchaſor was admitted 
to take an Advantage of it, cited per Lord Rawlinſon, 2 Vern. 159. in the Caſe of Hitchcox v. Sedge- 
wick, as the Caſe of Harcourt v. Knowell. 


14. Purchaſor brought a Bill for Writings and a Partition; Defendant 
inſiſted that there was an Entai/, and the Plaintiff's Purchate not good; 
the Court gave Plaintiff Time to try his Title; Ejectment was brought, 
and a Copy of a Deed of Entail produced in Evidence, but the Original was 
loſt, and not proved to be executed; a Verdict was againſt the Entail: 
On the Cauſe coming on upon the Equity reſerved Detendant inſiſted he 
ought not to be bound by one Trial in a Matter of Right of Inheritance. 
Sed non Allocatur, being a Decree only for Partition. Tamen Quzre, 
2 Vern. 232. pl. 211. Trin. 1691. Bliman v. Brown. 


15. A. buys a Reverſion expectant on an Eſtate for Life granted by Cipy 


Court Roll to B. where in Truth B. had no ſuch Copy nor Grant of i) 
E/tate, yet decreed that B. ſhall enjoy it for Life againſt A. the Purch for. 
2Vern.Rep. 279. inthe Caſe of Walton v. E.Stamford ,cites it as adjud gad. 
in Prettiman's Caſe. 
S. C. Hill. 16. A. deviſed to B. the Father for Life, Remainder to C. his Son ©: 
1699. Chan. Infant in Fee, and deviſed 4001. tothe Son to be paid at 21, and made t! 
Prec. 19>: Father Executor, and left 2000 1. perſonal Aſſets, and B. having fpen: t. 
accoraingly, 5 8 
and takes perſonal Aſſets, mortgaged the Lands zo T. S. and made Affidavit thut ther 
Notice, that were free from Iucumbrances, and that he was ſeiſed in Fee, and le 
B. was the Vine tor corroborating the Mortgage, and alſo declared the Uſe there 
ons and him and his Heirs ; the Son having entered for a Forfeiture, the Mortg ave 
eir of A.— a / 5 8⁴ 
brought his Bill to be relieved; and the Court decreed that the Nor 
gee, notwithſtanding the Forteiture, ſhould hold and enjoy the Ladd, 
againſt the Son during the Lite of the Father, Abr. Equ. Caſes. 257. pl. 2. 
Willis v. Finex. | 
17. A Purchaſor of C. S. Stock of an Agent that kept the Proprietors Ante, 
and who pretended a Power to ſell, and got another to pe te f 
prietor, and ſign the Transfer, procur'd the ſame transferred, made At 
davit of the Sale, and had it entered in the Books, and then ran aw”. 
but before was a Man in good Credit tor Subitance &c, The Purchase 
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Purchaſor. 

ſold the Stock again, tho' forbid by the Proprietor. At Niſi Prius, before 
Sir P. King, he directed the Jury to find tor the Proprietor, which they 
did, but gave her no more Damages than the Value ot the Stock at the 
Time of her buying. 8 Mod. 9. Mich. 7. Geo. 1. 1721. Monk v. 

,raham 

wa” 8. A. entered into a Fudgment to B. and C. which is defeaſanced to the 
Uſe of D. and in the Defeazance A. covenants tor himſelf, and his Heirs, 
ty pay to D. the Ceſtui que Truſt, and her Heirs; Afterwards A. ſells Part, 
and rhe other Part deſcended to the Heir, who married and had Chil- 
dren; B. one of the Truſtee dies; C. the urviving Truſtee makes A the 
Conufor of the Judgment Executor; D. the Ceſti que Truſt, bringsa' Bi/l 
gnainſt the Executors of A. the Heir at Law and the Purchajor tor Re- 
lief, not being able to recover at Lam, the Conuſor being made Executor ; but 
no Relief; Ld Chancellor faid, Tho' it be a meer Accident and Slip by 
che Conuſor's being made Executor, yet Equity will not interpoſe or 
give any Alliſtance to affect a Purchaſer ; and bid them recover at Law, 
it they could. Sel, Ch. Cafes in Ld King's Time. 80 Oct. 27. 1730. Harvy 
v. Wocdhouſe. | 


— — 


(C) Favoured. Plea of being A Purcha W for a valuable 
Conſideration. 


Urchaſor for a valuable Conſideration without Notice ſhall not be 
impeached, e/pecially where a Settleinent has flace been made in his Fa- 
vr. MSS. Tab. May 14, 1917. Rochford v. Nugent. 

2. A Purchaſor that comes in without Netice of Rent-Charge ſhall nor 
be chargeable therewith, altho' given to a Charitable Ule. Toth. 258.cires 
6 Car. Maynard v. Pauperes ds Eait-Greenited. 

3. A Bill was to be relieved on a Truſt, and charged Defendant with > Freem. 
Notice; Detendant pleaded his being a Purchaſor for a valuable Conſide- Rep. 175. 


ration; This was objected to as not good, becaule he did nor ſay what the 333 
3 8 . 7 . . 1 8 351 / E 
valuable Conſideration was ; For 5 s. 1s a valuable Confideration, but yet it is ,, Bill was 


act an equitable one; But the Court declared that in this Caſe the Plea was preterred 
good enough. Chan. Caſes. 34. Mich. 15 Car. 2. More v. Mayhew. for Diſcovery 


> of a Title and 
IT ritings ; The Defendant pleads that he was a Purchaſor for a valuable Conſideration, without Notice 


of the Plaintiſt's Claim, and ſodemurred ; Ld Chanceilor ruled the Plea to be ill, becan'e he did not (et 
forth the particular Conſideration; but if that had been expreſſed, it had been good; and ſo it was held in 
one Dnag's Cat. 2 Freem. Rep. 43. pl. 47. Mich. 1678. Millard's Caſe. 


4. Nutice of an Incumbrance before the Conveyance is executed, hall The Court 
charge the Purchaſor. Chan. Caſes. 34. Mich, 15 Car. 2. More v. May- d it hat 
he W. al Ways deen 

o ruled. 2 

Freem Ren. 
175. pl. 23 5. 8. C. Chan. Caſes 34. ſays it was ſo then lately decreed by the Lord Chancellor, it 
a Cauſe between Sir Wm. Wheeler and Yarraway and Nicholas. 


5. Purchaſor ſhall not be affected by a Fadgment in Equity, without 
expreſs Notice of it before the Purchaſe ; Otherwiſe it is at Law. Chan. 
Caſes. 37. Mich. 15 Car. 2. Churchill v. Grove. 

6. A Purchaſor of Lands from A. which B. makes Title to, getting the $. © cite 
Deed's that make out B's Title, is not bound to diſcover them. Chan. Cafes. Chants es 
69. Paſch. 17 Car. 2. Ferly v. Fagg. | eee 


— 


cited per 

a J.d Kawlim- 

ſon. 2 Vern. 1 59. as Sir John Fagg's Caſe. Chan. Caſcs 4 Anon. S. P. — An Heir exhihited a Bill for f- 

covery of Evidences concerning Lands that were his Anceſtors; the Defendant {wor tit hs was a EA 

chaſor of the Lands, and the Heir demanded a Sight of his Deeds and Writings; But Por f.d Cluancelive 

be ſhall nor ſee them, tor altho' the Heir Prima Facie hath a legal Title, he muy g inte Long of 
4 W 


— 


r 
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— —— 


Law if he pleafeth ; but this Curt guill not compel the Mering of I ritines to any Perſon wnleſs be hat- 
an equitable Title, as a Mortgagee &c. and that is the Diflerence between a legal and an equirable Tit}. 
2 Freem. Rep. 24. pl. 25. Trin. 1677. In Canc. Sir John Eurlace v. Cook. 

A Bill was exhibited for Diſcovery ; the Defendant pleaded, Thar he was Purchaſor for valuable Con- 
ſideration, viz. ſo much &c. and that he had u Notice of the Plaintiff's Title &c. Ruled by Ld North, 
That the Plca, as to not having Notice by way of Piea, was not good; bt it ought to have teen as to the 
Notice by «vay of Anſeer, and not by way of Plea, on Debate; but yer that the Defendant "_ a Pur. 
chaſor, ſhould nor loſe by the Formality of pleading the Benefit of his Plea, it he ſhould anſwer thy 
whole Plea; For if he ſhould anſwer to the Time of his Purchaſe, which poſſibly was in Facto after gie 
Plaintiff's Purchaſe, (they were indeed both of them Mortgagees) then the Plaintiff might wound him at 
Law; he ſhould put in a new Plea, and put in the Point of Notice by way of Anſwer, or to that Ettect 
was the Order. 2 Chan. Caſes. 161. Hill.35 & 36 Car. 2. Anon. 


vi 
0 


3 Chan R. 7. Plea of his being a Purchaſor for a valuable Conſideration was over. 


8 _ ruled, becauſe he did mot plead the Purchaſe made from one of the Plaintiff s 
Perf Anceſtors; for a Purchaſe from a Stranger, who might have no good Ti- 


Brideman. — tle, was held no good Plea. N. Ch. R. 135. 21 Car. 2. Seymour y, 
But Hill. Va- Noſworthy. 


cation 1674, 
being the 2d Seal before Faſter Term, on Motion by Mr. Noſworthy, the Plea was held good by the 


Lord Keeper Finch, and all the ſubſequent Proceedings ſet alide. 2 Freem. Rep. 128. pl. 155. Sey- 
mour v. Noſworthv. 

Plea of being a Purchaſor for a valuable Conſideration was over- ruled, becauſe Defendant did not alte 
Seiſin and Poſſeſſion in the Perſon from whom he bought. Vern. R. 246. Prin. 1634. Jrevanion v. Mojle, 


8. A. having a long Leaſe of a Houſe, in which his Wife had ſome 
Intereit, by her Conſent renews it for 81 Years, and in Conſideration of Þ 
400 I. aſſigns it to B. who aſſigns it to C. his Son, who married XI. and 
died, leaving M. his Executrix; M. on a 2d Marriage, conveys it to 
Truſtees &c. A. by Bill ſets forth this Aſſignment, aud that it wes a 
Mortgage, and that B. agreed to execute a Re-conveyance thereot &. and 
pray'd a Redemption. The Executrix pleads She was a Purchator with- 
out Notice of ſuch Agreement; and in Conſideration of a Mirriage with 

.S. and of bis undertaking to pay her Debts, the athgn'd the Original 
eaſe &c. ſuch a Day, to Truttees, to the Uſe of her intended Hul- 
band, not having any Notice of the Agreement prior to the executing 
the ſaid Deed on Marriage. It was decreed, That Detendants «vere in 
Nature of Purchaſors ; and the Plea was allow'd. Finch. R. 9. Mich. 
25 Car. 2. Harding v. Hardrer. 
9. A. indebted by Bond deviſed a Debt to be paid out of his Perſonal 
Eſtate; but if it was not ſufficient, then to ſe// his Real Eftate and pay it. 
The Eſtate was fold, and by ſeveral Meſne Conveyances came to the 
Defendant, who was ſued for the Debt as charged on the Lands which 
he had bought. The Detendant pleaded, That he had no Nctice of rhe 
Demand, and was a Purchaſor tor a valuable Con/ederation, that the Per- 
ſonal Eſtate was firſt liable, and that the Purchaſe- Money which was 
paid to 2 other of the Detendants was liable in the next Place; and tha: 
there were other Lands, which deſcended to one of them on the Dear! 
of A. which ought to come in Aid of him, and decreed accordingly. WT 
Fin. R. 137. Mich. 26 Car. 2. Preſcot v. Edwards, Broom &: al. : 

10. A Purchaſor for a valuable Conſideration without Netice was decreed ; 
to pay Arrears of an Annuity charg'd on the the Lands purchaſed, tho the 
ſame were due 30 Tears before, and no Demand in all that Pime. Fin. 
R. 252. Trin. 28 Car 2. Duke ot Albemarle v. Counteſs of Purbeck. 

11. A voluntary Conveyance decreed againſt a (Jointreſs) Purchaſor tor 
for a valuable Conſideration ; (but it ſeems, That the not having Notice 
was the Lacheſs of the Jointreſs &c.) See Chancery Caſes 291, 292. 
Mich. 28 Car. 2. Biſco v. E. of Banbury. 

12. A Purchaſor from J. S. who has 2 Decree ag gin], him in Chancery 
for Land, ſhall be bound by the Decree, tho' he had no Netice of it. 2 

Chancery Caſes 48. Hill. 32 & 33 Car. 2 Snelling v. Squibb. 
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Purchaſor. 117 
13. Bill by a Dowreſs to remove a Truft Term, the Defendant pleads Vern. * 
himlelf a Purchaſor, but does not deny Net:ce, and fo was ordered to an- 2 Char. Cales 


(wer. Per Lord North. Vern. 179. Trin. 1683. Bodmin v. Vande. . 8 &— 


Show. Parl. 


ndy. Ul 60. SO 
” 5 Bill was brought 0 prove a Will and erpetuate the Teſtimony of the . 
Wineſes ; the Defendant pleaded himſelf a Purchaſor without Notice of 
any ſuch Will, and inſiſted, That unleſs there had been a Verditt in Affi rm- 
ance of ſuch Will, (nothing hindring the Plaintiff, but that it he had 
a Title he might recover at Law) he Plaintiff ought not to be admitted to 
examine his Witneſſes, thereby to hang a Cloud over the Purchaſor”s kflate; 
and upon Debate the Court allow'd the Plea, Vern. 354, pl. 350. Hill, 

1 & 2 Jac. 2. 1685. in Canc. Bechinall v. Arnold. 

15. A. mortgag d Land to B. and after wards by his Will (having 2 2 Vers. 25; 
Sons C. and D.) deviſed the Equity of Redemption to D —B. and C. join in S C. but J). 
an Aſigument of the Mortgage to E. Tho; E. pleaded Want of Notice of the £ 
Will, and that C. was the vilible Heir; yet decreed, That D. ſhould 
have the Equity of Redemption on the Foot of the firſt Mortgage. N. 

Ch. R. 153. Feb. 1, 1689. Cooper v. Cooper. 

16. A. purchaſes, having Notice of a Settlement whereby B. the Ven- A. f:lls to B. 
dor was but Tenant for Life, Remainder to his fitit &c. Son in Tail. Atter- * ho has No- 
wards A. ſells to C. who had no Notice; B. dies, leaving a Son; the Bill 3 
was diſmiſs'd as to C. but decreed A. to account for the Conſideration- B. {11s to . 
Money, which he fold the Eſtate for, with Intereſt from the Deceaſe of who has no 
B. thereout diſcounting what was due on a Mortgage prior to the Settle- Notice; C 
ment which he had bought in. 2 Vern. 384. Mich. 1700. Ferrars "Ras my 
Cherry. fee. The 
the Rolls thought this revived the frſt Notice to B. but Lord Sommers held contrary. Ch. Nie ff. By 
riſon v. Forth. See (D) pl. 8. 


17. Co per C. ſaid, He took it to be a Rule in Equity, That where a Gibb. 215. 
Man is a Purc haſor uit hott Notice he ſhall not be anuoyd in Equity; not *: ©; Lites 
only where he has a prior legal Eſtate, but where he has a berrer 'Vitle {+, Pen 
or Right to call tor the legal Eſtate than the other; and therefore diſ- Cafe of Fir: . 
miſs d the Bill. The Cafe was; A. purchaſes ot B. who had done an gerald v. Lu. 
Act of Bankruptcy, but without Notice of ic ; Aſterwards a Commiſſion Fal, on. 
is taken out, and there being a Term ſtanding out in Truflees, Aſſignec 8 
brings a Bill againſt them and the Purchaſor to have the Term athyn'd 303 r 
to him. 2 Vern. 599. Mich. 1707. Wilker v. Bodington. 394. S. C. 


Ld. Ch. B. Reyrolds. who ſaid, That this Caſe proves that it makes no Difference whether the Party 
be a Purchaſor of the legal Eſtate or only of an Equitable Iuteteſt. ; 

A Purchaſor for a valuable Conſideration, without Notice, having as good Title to Equity as any other 
Perſon, this Court <vill never take any Advantage from lim; and conſequently will not grant a Di'!covery 
againſt him of the only Equity he has to defend himſeit by, which if he ſhould be obliged to diſcover, 
the other Party would immediately take Advantage of; And there certainly may be Caſ:s <chere a Puy- 
chaſor for a valuable Contideration, without Notice of an Act of Bankruptcy ſpall not be b.i:ed in this Court 
to aifcorer ary Thing, (whether Iycumbrances that Ie has got in, or any other Thing) bur all Advantage 
ſhal: be left him to detend himſelf by. Suppoſe 2 Purchaſors without Notice, and the 2d by Chance & -r- 
hold of an old Term, he ſhall defend himſelf thereby againſt the firſt, who {till is as much a Purch:1/,: 
'or a valuable Conſideration as himſelf ; I do not therefore think a Purchaſor for a valuable Conſider» 
tion, without Notice of the Bankruptcy, is to be relieved againſt in this Court within 21 fa. 1 Per! 4 
C. Talbot. Caſes in Equity in Lord Talbots Time 69. Hill. 1734. Collet v. De Gols and Ward. 


18. A Bill was to redeem Lands mortgag'd in 1694 to the Deſendant's 
Grandfather by the Plaintiſf's Father for 500 Nears, to be void on Pay- 
ment of 1261. and Intereſt. The Deſendant pleads, That he is a De- 
viſce of thoſe Lands under his Grandtather's Will, who in 1692 purcha- 
ſed them tor a 200 Years Term without Condition of Redemption, and h. 
che , Tears quiet Poſſeſſion. But the Court over-ruled the Plea for ch. 
Detendant's not anſwering ſufficiently as to the Morigage, and the Plea o. 
the Purchaſe may be true, tor it may be only a Term for Years to at- 
tend the Inheritance. G. Equ. R. 185. Hill. 12 Geo. Meder v. Birr. 


H h (D) Alfectai 
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(D) Aſected. In what Caſes. 


2 Freem 1. O * DE R ED, That a Decree for a Leaſe and other perſonal Eſtate by 


ny 15 Conſent ſhall bind Purchaſors for valuable Conſideration. Per 
106 S. C. Ld. Bridgman, who ſaid, That otherwiſe you will, like Gunpowder, 


— Fin. Rep. blow up the whole Court of Chancery. 3 Ch. R. 22. Windham v. 
267-5 © þ Windham. | 1 
J 2. An Fate was awarded to A. who had Poſſeſſion purſuant to the 
Award, and deviſed it to a Charity. B. having Notice of the Award, and 
the Deviſe, purchaſed it. Decreed againſt the Purchaſor, and in favour 
ot the Charity. Fin. R. 15. Hill. 25 Car. 2. Chard v. Opie. 
© C. 2 Chan. 3. A general Power to make a Fointure, and not ſaid of what Lands in 
Caſes 28 & particular, is not ſuch a Lien upon the Lands as ſhould affect a Purcha- 
by the for, tho' the Power had been executed afterwards, much leſs where tis 


1 not executed at all. Per Lord Chancellor. Vern. 406, 407. Mich. 1686. 
— And Ibig Elliot v. Hele. 


29. by the 4. A Deviſee of Land gets a Decree to hold againſt the Heir, who was 
1 — of ſuppoſed to have /uppreſs'd the Will ; the Teſtator had mortgag'd the 
Ha. * Land, and a third Perſon, pending the Suit, gets Aſſignment of the ortgage, 
. and purchaſes the Equity of Redemption cf the Heir, with Notice of the 
Will. The Court wil not admit the Purchaſer to diſpute the ſuſtice of the 
Pecree, nor to try at Law it the Will was cancell'd by the Teſtator, or 

not. 2 Vern. 216. pl. 198. Hill. 1690. Finch v. Newnham. © 
5. Voluntary Articles ſhall never be ſet up againſt an Abſolute Purchaſer, 
altho' ſuch Purchaſer had Notice by being a Party to the Articles; but 
uzre ; for there was another Point in the Caſe, which might be the 
Foundation of the Judgment, MSS. Tab. Jan. 14. 1702. Powel y, 

eydell. 

S. P. Admit- 6. Lord Cowper ſeemed to be of Opinion, 'That in Caſe of a Covenant 
ted and af- to convey Land, the Money being paid, and afterwards the Vendor confeſs'd a 
firm d by Judgment to a Creditor berween the Time ot the Conveyance and the Co- 
1.4 Chan.  Yenant, it ſhould not affect the Purchaſer, becauſe in Equity the Land is 


2 wo ng ” eſteemed to be ſold from the Time of the Covenant. 10 Mod. 468. cites 
ment Credi- the Caſe of Peach and Winchelſea. 


tor had no 
Notice of the Covenant, becauſe from the Time of the Articles and Payment, the Seller would beo 


Truſtee for the Purchaſor. Wms's Rep. 278. 279. Trin. 1715. in Caſe of Finch & al. v. Win! 


( Earl.) ; 
But if the Conſideration paid is not ſomewhat adequate to the Thing purchaſed, as if the Money +4 


but a ſmall Sum in Reſpect of the Value of the Land, this ſhall not prevail over a Meſne ſu 
Creditor. Per Ld. Chan. Cowper. Wms's Rep. 282. Trin. 1715. Finch & al. v. Ld Winci- 
- But a Mortgagee for a Valuable Conſideration, without Notice of ſuch Covenant, ſhall hold P 
againſt ſuch Covenantee ; for there the Money is lent upon the Credit of the Land, and attaches un: 
the Land, which a Judgment does not; which was granted, Wms's Rep. 279. Trin. 1715. in Calc d 
Finch & al. v. Ld Wiachelſea. 


7. Purchaſer is not to be affected with a Concealed Conveyance. M88. 
Tab. Feb. 6. 1719. Butler v. Burk. 

8. A Church Leaſe was agreed by Marriage Articles to be ſettled upon tbe 
Husband and Wife, and the Iflue of the Marriage. They had Liu, 
the Husband mortgages the Leaſe to A. and then Husband and Wife ure 
dered the Leaſe, and a new one was granted to F. 5. Afterwards B. purcha 
this laſt Leaſe without Notice of the Articles. B. died, and his Executors 
ſold the Leaſe to C. who had Norice of the Articles, and gave him Collateral 
Security for better aſſuring his Title. The Plaintiff claimed under t“. 
Articles, and prayed that C. by Reaſon of the Notice he had ot che At- 
ticles, might be conſidered as a Truſtee for him; C. pleaded his Pur- 


chaſe, and conteſs'd the Notice, bur inſiſted principally upon B.'s Pur 
2 3 
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96. cites M. 14 Car. Peacock v. Thewer. 
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9 "haſe without Notice, and that he had now B. s Title. And becauſe C. 


-laim'd under B. who was a Purchaſer without Notice, and who had barr'd 
the Plaintiff's Right, and that all B.'s Right was now devolved upon 
Lord Ch. Talbot decreed for C. and faid it would be the ſame, tho? 
C had been only a Voluntier, as B.'s Executors were, and that C.'s 
raking Collateral Security could not make his Caſe the worſe ; but if B. 
had had Notice, all would be overturn'd. Cafes in Equ. in Lord Tal- 


bot's Time 187. Hill. 1735. Lowther v. Carleton. 


9. A Purchaſer with Notice alien d to one who had no Notice. In this 
Caſe, tho' the Court would not affect the Purchaſer without Notice, yet 
it being a Fraud, the Vendor, who was the Purchaſor with Notice, was 


d | decreed to make Satisfaction to his Vendee, who had ſued for Relief. 


Cired by Lord Ch. Talbot, as a Caſe which he ſaid he 1emember'd, Caſes 


in Equity in Ld Talbor's Time 188. in Cafe of Lowther v, Carleton. 


10. It an Eftate ſubjefF to a Truſt is purchaſed from the Truſtees, tor a : Wrms's 
valuable Conſideration without Notice, a Court of Equity cannot affect N, 518. 

g 5 , 5. ect Mich. 1-32, 
the Purchaſer, tho* they can the Truſtees ; but it ſuch Purchaſor had No- S. © {ng 
:ice, then the Truſt goes along with the Eſtate, and the Land continues S. P. 


ſubject to it. Per Raymond Ch. J. Cafes in Equity in Lord 'Talbor's 
Time 260. Trin. 1732. in Caſe of Manſell v. Manſell, 


(E) Aﬀected with Payment of Debts &c. 


1. HE Opinion of the Court was, That a Statute was for Performance 


of Covenants ought not to take away the Poſſeſſion ot a Purchaſer, 
Toth. 258. cites Chandler v. Dawtree, 41 Eliz. li. B. fol. 480. | 
2 Deviſe of Lands to A. and B. his Wiſe for Lite, upon Condition that A Term in 
A. bis Executers, Adminiſtrators, or Athgns, thould pay all his Debts and Bog 
Legacies, and after the Deceaſe of the Survivor of them, then the Inheri- Debts be- 


tance ſhould g0 5 C. their Son, and the Heirs Male of his Body &c. and made e 15 
A. his Executor, and died; A. B. and C. join in a Conveyance to D. A. dies, A agatat 


N 1 Heir, tho” 
yet the Lands are liable in the Hands of the Purchaſor to pay the Debts as Credzer be 


dd Legacies 3 and P. was decreed to pay Damages and Coſts, and then Pang to the 


he was to take his Remedy againſt B. for the Profits received, (tor A. 8 er 
died Inſolvent) which the Court declar'd were likewiſe liable to pay this — TL 
Legacy &c. N. Ch. Rep. 38. 12 Car. 1. Newell v. Ward and Bright- . 


f more, Ari Cage mere hs te 4V » Fe ACC pre A ge ZE: nor any Co- 


. re Cat? 95. venant in rhe 


$ Leaſe to pay; but Lord Keeper ſaid he would not maintain it againſt a Purchaſor. Chan. Cates 249. Hill. 


26 & 27 Car. z. Leech v. Leech. 


3. It Lands be given to a Charitable Uſe, and to diſpoſe of an Overplys, it 


; the Purchaſor had zo Notice, it can't bind him, but if Rent iſſue our ot 
Land, the Purchaſor mult pay ir, but will not charge him to ay Arrears 


before Purchaſe, nor lay it upon one, nor excule the other. Toth. 95. 


4. A. deviſed Lands to his Wife tor Life, and after to his eldeſt Son so the Book 


| 4 upon Condition that it his Wife ſhould be with Child, 80 l. ſhould be paid is. 
the Heir at Law to the Child aſter the Mother's Death. She had a 
T Child, and after the Mother and eldeſt Son convey'd away the Land to a 


Purchaſor. Upon Netice proved of the Will, the Money was decreed to 


dhe Daughter, and declared it was a Truſt deviſed to go with the Land; 
aud yer this Will was void in Law as to the Legacy, ſeeing he who was 
do have the Benefit ot the Breach of the Condition was Heir, and alſo the 
2 Party that ſhould pay the Legacy. 3 Ch. Rep. 93. 1649. Smith v. Atterby. 


. 


} 
„ 


—— 
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5. A. ſeiſed of Lands, conveys them to B. in Truſt, for Payment of al} ; 
Devts in general. C. the Plaintiff, being one of the Creditors of A. exhibit 
his Bill againſt D. as being a Purchaſer under that Truſt, to pay the Debt, 
&c. It was inſiſted for D. that the Conveyance to B. being gener] 
and none of the Creditors Parties to it, it was therefore revocable at Pleaſure, 
and meerly Voluntary, and that it had been ſo adjudged by Ld. Keeper 
Coventry, that ſuch Conveyances are Ambulatory, and that it a Man 
makes a Conveyance to B. in Truſt to pay all his Debts mentioned in ; 
Schedule, and all other his Debts, as to all rhe Debts, beſides thoſe men. 
rioned in the Schedule, ſuch Conveyance is fraudulent againſt a Pur. 
chaſor. Bur it was inſiſted for D. that if the Deed to B. was revocable 
by A. yet D. purchaſing under that Conveyance, had confirm'd it. N. 
Ch. Rep. 126. 20 Car. 2. Langton v. Aſhly. 
6. A. being ſeiſed of ſeveral Eſtates, grants an Annuity out of one of 
the Eſtates for a Valuable Conſideration, and gave a Recognizance for fe. 
curing the Payment of the Annuity ; atterwards A. ſells other Lands to h. 
who had no Notice of this Recognizance ; and alter that A. ſells the 
Land, charg'd with the Annuity, to C. The Annuity was greatly in A 
rear. Decreed that the Annuity ought to be paid our of the Lands 
purchas'd by C. they being originally charg'd ; and this in Eaſe of B. 
whoſe Lands are bound only by the Recognizance, and that the fame 
ought to be paid out of the Atlets of C.'s Eitare, in the Hands of his 
Executors, and if there be a Deficiency, then D. (to whom C. had fold 
the Lands) to Pay out of the Profits received; bur on B.'s offering to paz 
the Annuity and Arrears, it was decreed he ſhould þave re Benefit of the 
Recognizance to reimburſe him. Fin. R. 130. Mich. 26 Car. 2. Pritchard, 
Williams, and 'Thomas v. Ports. 
7. A. deviſed Lands to B. charged with Payment of 600 J. 7 C. e D, 
at a certain Time, and in Default A. deviſed the Lands to E.—B. and E. 
join'd in a Mortgage of theſe Lands to F. and F. ſuffered B. to continue 
in Poſſeſſion, and to fell Timber; ſo that there was nor ſufficient to ſatisty 
the 600 I. and the Mortgage; and by B. and E. joining, it mutt be in- 
tended that F. had Notice of the Truſt. Decreed that rhe 600 J. be paid 
before the Mortgage. Fin. R. 225. Trin. 27 Car. 2. Green and Hill y, 
Gardner and Clavell & al. 
Lord Chan- 8. By 29 Car. 2. cap. 3. S. 2. Any Fudge, or Officer of any of the Courts at 
ccllor held, Weſtminſter, that foall fig any Fudgments, ſhall (without Fee) ſet down the 
— Day of the Muth and Tear of his ſo doing, upon the Paper or Record c. which 
a judgment he ſpall gn, which ſhall be entered upon the Margin of the Roll of the Re- 
ſhall have cord of the ſaid Fudgment ; and ſuch Fudgments, as againſt Purchaſers, Boi: 
no Relation, Eye, for valuable be ſhall be Fudgments only from ſuch ſig ung. 


but from the _ : 
Time of the Signing, not only as againſt Purchaſors of the Lands themſelves, but alſo as againſt PH 


udgments entered in the Grand Seſſions of Wales, to which that Statute does not extend; and (ail, 

hat a Man, who truſted his Money on a Judgment, was in ſome Sort a Purchaſor of the Land, . 
might take out Execution, and extend the Land itſelf ; that the Rule laid down by the Statuten 
Saſety of Purchaſors of the Lands themſelves, was a good Rule to follow in the other Cale, and tac 
Relations were not to be favoured in a Court of Equity. Chan. Prec. 478. Mich. 1717. Anon 

If a . be ſign'd in the Vacation, yet it is entered a the Term before, and none but a Par- 
chaſor ſhall be admitted to ſay it was fign'd as of any other Time, and 'tis the Courſe of the Court te 
all Things be done in the Vacation as of the Term before. Per Holt Ch. J. 1 Salk. 401. Duke of Nat 
folk's Cate.——S. C. 7 Mod. 39. Trin. 1 Ann. B. R. 


9. Where a Purchaſor has Allowance in Reſpett of an Incumbrance, h 
ſhall make the Incumbrance good, tho' it was before defetZive. Arg. Werl. 
358. Hill. 1685. in Caſe ot Lady Bodmin v. Vandebendy. : 

10. 4& 5W.& M. 20. S. 2. 3. EnaQts, That the Clerk of the He 
of the Court of C. B. Clerks of the Dockets in B. R. and the Maſter of it: 
Office of Pleas in the Exchequer, ſhall before the End of every E.after Ter, 
alphabetically enter a Particular of all the Fudgments of Debt by Cn, 
Non ſum Informatus E9c. of the Hillary Term preceding, aud within 19 Y 
deliver Notes in Writing to the Clerks &c, the like before the End of M00 4 
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2 Term, of the Terms of Eaſter and Trinity, and before the End of Hillary 
Term, of Mic hael mas Term, under the Penalty of 1001. And that no Fudg- 

ent ball aff et? Purchaſors of Lands or Mortgagees, till docketed aud entre as 

99 Executor being poſſeſſed of a Term for Years, in Right of his The Pur— 
Teſtator, and being indebted to J. S. on his own Account, agreed with J. &. ee — 
his Creditor for Sole of this Term, and that the Debt Should te diſcounted both ot = 
cut of rhe Purchaſe Money. Upon a Bill brought againſt him by the Teſ- Teſtator, for 
taror's Creditors, he was not allow'd to tink his own Hebt, Duc was de- w=_ . and 
creed to pay the Money, he having Purchaſed with tull Notice; Thar rector 
this was a Teſtamentary Eſtate, and nothing came into the Executor's mY, 18. 
Hands as an Equivalent for it, to make up the Quantum ot the Teſta- counted both 
tor's Aſſets. Cired Chan. Prec. 434. Hill. 1715. in the Caſe of Da- Debts, and 
gett v. Poskins, as decreed by Ld. C. Cowper, when he had the then paid 


the Surplus 
Seals betore. being 1501. 
in Money. 
It was inſiſted that an Executor may ſell, and with the Money, when he has it, ny pay his own 
1 


Debte; and for the ſame Reaſon, he may upon Sale diſcount, and allow the Debt the Purchaſor owes him 
and the rather in this Caſe, becauſe he paid 1501. in Money, with which the Exægcntor might have paid 
the Plaivritt 's Debt; Yer it was decreed at the Rolls for the Plaintitt, and aftimcd on Appeal to the 
d Chancellor, be ſaying the Defendant <vas a Party, and conſenting to, and contriving a Devaſtavit. 
2 Vern, 616. pl. 553- Mich. 1708. Crare v. Drake, & al. —— 8. C. (Ut Audivi) was cited and a— 
greed by the Ld. Chan. 13 Nov. 1738. in Cale * Gifard. Who ſaid that he had exami ed 
the Regiſter-Book, and the Decree was there founded upon particular Proof of Fraud, which Mr 
Vernon's Report does not plainly and fully ſet forth. 


12. A. was indebred by ſeveral Bonds, in which B.was Surety for him 
and alſo in another Bond alone to one to whom B. atterwards gave his 
own Bond alone. A. being ſo indebred, made his Will, and in the Begin- 
ning ſays, My Will is, that all my Detts be paid, and I do charge all my 
Lands with Payment thereof. Item, I give ail iy Real and Perſonal Eſtate 
to B. his Fleirs, Executors, Admmiſtrators, and An, chargeatle. ne- 
vertheleſs with Payment of all my Debts and Lagucies. And made B. Ex- 


\ ectitor. A, died in 1124, B. proved the Will, and 2% the ſame tear ſilu u 


Freehold Eſtate of A.'s ro E. In 1725, B. ſold a Leaſehold Eitate of A.'s 

to F. and in 1127, he ſold andther Ffiate ot Als conlitting of both Free- 

hold and Leaſehold, to G. I/ every Conveyance AH. s Will was recited, 

To one of theſe Deeds J. S. a Creditor ot A. was « fut ſ-ribing Witneſs. 

At the Time of rhe Sales, all the Creditors either liv'd in the Town 

where B. lived, or within 4 Miles rthereot, and the Sale was made by 

Outcry, All along, till 1730, rhe Creditors received the Intereſt ar 

57. per Cent. regularly from B. who was a ſolvent Perſon, till 

1732, when he became Bankrupt. In 1734, the Creditors of A. brought 

a Bill againſt B. and the Althgnees ot the Bankrupts Eſtate, for Satistac- 

tion our of the Lands fold by B. to E. F. and G. The Matter of the 

Rolls ſaid, That with Regard to the Leaſehold Eſtate fold to F. the 

Creditors cannot have Satisfaction our of that, and this was fo plain, 

that it would be monſtrous to call it in Queſtion; that the Exccutors 

are the proper Perſons by Law to diſpoſe ot a Teſtator's Perſenal Hſtate, 

which indeed iz ſome Caſes might be cloathed with ſuch particular Truſt, 

that poſſibly the Court in ſuch Caſes may require a Purcheſor thereof to 

fee the Money rightly applied; But otherwiſe, unleſs in Caſe of a *Fraud, See Crane 

the Sale thereof by an Executor muſt ftand, and the Creditors cannot M Drake, 

aſterwards break in upon it; And as to the Sales to E. and G. he ob- 8998 

ſerved, that the general Rule is, That a Tut, f diredding Land to be (14 + An Obiec- 

fer Payment of Debts generally, does not bind the Purchafor to ſec the Mo- tion having 

ney rightly apply'd ; But it it be tor Payment of certain Debts, ſp:cified been made, 

in a Particular, the Purchaſor muſt tee a right Application; that fs 5445 

this Caſe dier N e eee De 33 
aſe diſfer d, the Lands being only charged with Payment of Debts, and appointed to 

net order d to be fold for Payment, but that it was the fame Thing; orher- be fold for 

wiſe, when Lands are charged generally, they can never be diſcharged Favment of 

without a Suit in Chancery, which would be very incontenient, be— 3 2 

l hides” ff 
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1 my 1ides, the Circumſtances of Acquzeſcence ſo long as 11/1 1734, without in- 
e ſuid to be 2:7 b eh , 
vorform's os liſting on any Charge upon thoſe Eſtates, and tne So/vency of B, ll 1132, 
(im as the and the Creditors receiving their Intereſt regularly of B. till 1730, who 
Lands arc could not be ſuppoſed ignorant of the Purchaſes made by Outcry,. and 
yo Ae they living within 3 or 4 Miles of B. and J. S. a Creditor being a ſubſcrib. 
1 . ing Witneſs to one of the Purchaſe Deeds; Nor does it appear that the 
ly charged Purchaſors knew to whom the Debts were owing. Beſides B. being g 
tor P.yment Co-(61:or in three Bonds, and having given to another Obligee þj; 
- 5 /ragle Bond, may be well deemed a Satisfaction for that Bond; by all which 
Teng z. it appears that the Creditors relied upon B. and therefore it is not reaſon. 
1 „uſt Is not 5 . . . 
pertorm'd able that they ſhould reſort now to A.'s Eſtare. His Honour diſmiſſed 
"ill thoſe the Bill with Colts, as to F. the Purchaſor of the Leaſehold only, and 
8 as to the other Defendants, without Coſts. Barn. Chan. Rep. 78. to 83. 
The der Paſch. 1740. Elliot v. Merryman. 

of the Rolls obſerv'd, That this was the only Objection ſeemingly, of any Weight as to this Matter, 
and ſaid, That fo far it is true, that where Lands are charged with Payment of Annuities, thoſe Land, 
will be charged in the Hands of a Purchaſor ; becauſe it <vas the very Purpoſe of making the Land; a 
Fund for that Payment, that it ſhould be a conſtant and ſubſiſting Fund; but where Lands are not bur 
then'd with ſuch a ſubſiſting Charge, the Purchaſor ought not to be bound to look to the Application 9 
the Money, and that ſeems to be a true Diſtigction. Barn. Chan. Rep. $2. in Caſe of Elliot v. Merrymas 


Me tiers be vel, H re, A. oh, 


(F) Aﬀected by Miſapplicatiom of the Money. 


Where no 1. HERE a Deed of Truft is for Payment of Delts in general, 
n ne Purchaſor is not affected with any Miſapplicatiou ot the Money; 
ch Con. Otherwiſe where it is tor Pay ment ot Debts particularly ſpecified. Vern 


ſuch Con- : | - 
veyances are 260. Mich. 1684. Dunch v. Kent. : 


Ambulatory, : 
and if a Man make a Conveyance in Truſt to pay all his Debts, mentioned in a Schedule, and a!l other 


bis Debts; as to all the Debts, beſides thoſe mentioned, ſuch Conveyance is Fraudulent againtt a Pur- 
chaſor. Cited N. Ch. R. 127. in the Caſe of Langton v. Aſhley. 20 Car. 2. as adjudg'd by Leg 
Coventry. Where Lands are to be fold for Payment of particular Delts mentioned in a Schedule, 
the Purchaſor muſt ſee his Money rightly apply'd. But if more be fold than is ſufficient to pay the 
Debrs, that ſhan't turn to the Prejudice of the Purchaſor. Per Ld: Keeper, Vern. 303. Hill. 164; 


Spalding v. Shalmer. 
If the Words of a Will are thus, I give my Lands to 4. and B. in Truſt, to ſell to pay my Debts ; the 
Purchaſor is ſafe, and it does not concern him to fec if the Debts are ſatt>fy'd, eſpecially if there is no 


Schedule. 2 Chan. Caſes 223. Culpepper v. Alton. 


Bur if there 2. A Purchaſor of Lands deviſed to be fold by Executors for Payment © 
. bac Debts in Caſe of Deficiency ot Perſonal Eſtate, is not concerned whe- 
"1 Ther there be Suffciency or Not; bur it he buy and pay, tho? there were 


Heir and J 
Trufice to ſufficient to pay the Debts out of the Perſonal Eſtate, yet he thall hold 


have an Ac- the Lands againſt the Heir, and the Heir thall take his Remedy againſt 
Ce ag the Truſtee; and fo if the Matter reſts in Account between the Heir 
Win and the Truſtee, his Purchaſe is fate, tho' the Money be mis-/pent by the 


Notice 1 þ i 
55 with- Truſtee. 2 Chan, Caſes 11 5. Trin. 34 Car. 2. Culpepper v. Aſton, 


out actual 

Notice of the Suit, ſo that if he 1 tis at his Peril; but ſuch Dependance of Suit muſt be rei, 
and not colluſive. 2 Chan. Caſes 116. ut ante. It was agreed and reſolved, that in this Ca'e 4 
Purchaſor Je eee at his own Peril, If the Perſonal Eſtate and Profits of the Land ſhould prove 14, 


ficient, and afterwards ſhould prove inſuſficient. Chan. Caſes 223. S. C 


3. Lands (whereof Part were in Jointure) were veſted in Z by 
Af of Parliament, to ſell and to raiſe Money for Building and Stocking 
Printing Houſe, (burnt down in the Fire of London) and the Syrp/is (0 

urchaſe Lands to be ſettled to the Uſes of the Marriage Settlement. Noney u 
borrowed accordingly upon a Mortgage, and the Queſtion was bet esd 


he 


2 p 
r 


„„ f , Da 
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che Remander Man in Tail under the Settlement, and the Mortgagees, 
Whether any more Money ought to be charged on the Mortgage, than 
what was taken up and employ'd according to the Truſt of the Act of 
Parliament. It was decreed by Ld. C. Jefteries, that there ought not, 
and that an Account be taken of how much had been employ'd, and the 
Detendant, on paying fo much, with Intereſt and Coſts, diſcounting the 
profits received by the Mortgagees, ſhould be let in ro redeem ; tho” 
lor the Mortgagees it was inſiſted, that it could not be reaſonably in- 
tended they could be privy to, and prove the lay ing out of the Money 
according to the Act ot Parliament, and that no one would lend Mo- 
ney upon the Truſts of an Act of Parliament, if it was incumbent on 
him to ſee the Money laid out according to the Act, and that ſuch Con- 
truction could not conſiſt with the Intention of the Act, but utterly 


e, the ſame. 2 Vern. 5. pl. 3. Trin. 1686. Cotterell and Holt v. 


amplon, Bill & Al. 


(G) Affected by preſumptive Notice, and where there is 
a Settlement. 


1. JN Urchaſors coming in Pendente lite, are bound. Toth. 259. cites 


14 Car. Yeavely v. Yeavely. 


2. Chancery has been always very careful not to impeach Purchaſors gc (A) pl. 


by Preſumptive Notice. As 'Tenant for Life, Remainder to his firſt Son, 
mortgaged tor 1500 1. The Deed of Settlement was produced, and ſeen 


by the Mortgagee, who notwithitanding lent the Money, being adviſed 
that Ttuant for Life, not having then any Son born, could deſtroy the con- 
tingent Remainder, whereas there was a Son born 5 Days before the Money 
ut; but the Mortgagee having no Notice thereot, and having got the 
Deed of Settlement, this Court would not relieve aguintt him, but dit- 
mitled the Bill. 2 Vern. 159. cited per Rawlinſon Commitſioner, as 
the Cafe ot Brampton v. Barker, 1671. 

3. Tenant for Life ſold as Tenant in Fee, and the very Deed of Sertlc- 
ment, at the Time ot the Purchaſe, was produced and delivered to the 
Purchaſor himſelf, yer the Court would not affect the Purchaſor with 
preſumptive Notice, but diſmiſſed the Bill. 2 Vern. R. 160. cited per 


Commit Rawlinſon, as the Caſe of Philips v. Redhill. Nov. 1679. 


4. A. and M. his Wile, being Tenants tor Lite, Remainder to Truſtees 
to raiſe 60001, Portions, Remainder in Fee to A. by Deed created 4 
Term for raiſiug another 6oool. for ſuch Perſons as e appoint z with 
Power for A. aud M. jointly to revoke the Uſes. They mortgae'd Part 
thercot for 2000 l. Having betore by Deed revored Pro Tanto the former 
Jes; The Mortgage recited bath the Power of Revocation, and the Hxc- 
cution of it, H. by Will appointed the 6000 l. to the Plaintiffs, and died; 
atterwards H. married Detcadant, and Jointurd the Premiſes upon her ; Ii 
the Settlement was an Exception of the Truſt for the 6000 1. Portions, and 
ot the Mortgage, bur no Mention made of the other 6009/7. Upon a 
Bill brought tor the 6000 /. appointed by M. it was inſiſted that the 
ſecond Wite was 2 Purchafor without Notice of this Incumbrance ; 
But per Cur. There was ſufficient Notice in Law, or an implied Notice; 
For the Mortgage was excepted in the Jointure, ſo that they could not 
be ignorant of the Mortgage, and therefore ought to have ſeen that, 
which would have led them to the other Deeds, in which, ifpurſued trom 
one to another, the whole Caſe muſt have been diſcovered ro them. 
Chan. Cafes 287 to 291. Mich. 28 Car. 2. Biſco v. Banbury (Earl.) 
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124 Purchaſor. 


5. Where a Purchaſor has Notice of a Settlement made after Marriage, 
per Cur. he ought to have enquired of the Wife's Relations, who were 
Parties to the Deed, whether it was voluntary, or made purſuant to an 
Agreement before Marriage, and having Notice ot the Deed, muſt at 
his Peril purchaſe, and be bound to the Effect and Conſequence of the 
Deed. 2 Vern. R. 384. Trin. 1700. Ferrars v. Cherry. 


(H) Favour'd after Length of Time. 


5 FP. Toth. 1. N anticnt Statute being againſt a Purchaſor, tho' no direct Proc 
M Nr on either Side, was decreed to be Cancelled, Toth. 258. citcs 


Smith v. II Jac. Dom. Burgh v. Woolf. 


Roſewell. — 

A Purchaſor, and thoſe under whom he claim'd, had been in quiet Poſſeſſion 16 Years, and then the De. 
fendant ſet uþ a Morteage and Recognizance, but there being no Proof to confirm, but that the Mort. 
gage and Recognizance might both be Satished, the Mortgage was decreed to be delivered up and 
cancelled, and the Recognizance to be vacated. Fin. R. 250. Paſch. 28 Car, 2. Abdy v. Loyeday, 


2. A Man was poſſeſſed of a Leaſe for 50 Years, he dying iuteſtate, the 
pt adminiſters, and makes a Feoffment to her own Uſe; a little before her 

arriage with a ſecond Husband, the Feoffces ſel! the Land tor a valuable 
Conſideration, which was enjoyed many Years accordingly; After the 
Wife's Death the ſecond Husband would avoid this Purchaſe by Reaton ot 
the Uſe ; But the Court decreed that the Purchaſors ſhould enjoy it, not- 
withſtanding a Verdict at Law. Toth, 222, 224. cites Mich. 1» Jac 
Banniſter v. Brook. 

3. Lands deviſed to be ſold for Payment of Legacies, and the Sale to be 
made by One ot the 2 Legatees, were by him ſold to A. who redemiſed 
the ſame to him tor 6 Years, and atter the 6 Years expired, A. and 
the Defendant, A.*'s Heir, enjoyed the ſame 22 Years more, without any 
Demand of the Legacies. This quiet Poſſeſſion for 28 ears was held 
a good Title, and the Bill diſmiſs'd. Fin. R. 316. Mich. 29 Car. 2. 
Cuſſe v. Ath. 

S C.2 Chan. 4. A. Tenant in Tail of a Copyhold, Remainder to himſelf in Fee, 
= 9 4” purchas'd the Freehold of the Lord, and then ſells ro J. S. and dies; and 
Lord Chan- alter 30 Tears Poſſeſſion the Son of A. ſets up a Title as [ſe in Tail 
cellor was Per Lord Chancellor, The Purchaſor of the Freehold ſhall attract the 
of ſuch Opi- other Eſtate, which was but at Will; and decreed the Purchaſor to en- 


3 joy againſt the Iſſue in Tail. Vern. 393. Hill. 1685. Parker . 


add ng Turner. 
ſever'd from 
the Manor, there is no Means to bar it. But he took Time to adviſe. 


(I) Favour d by Allowance. 


But where a 1. HE Husband made a Leaſe of the Wife's Land to one who was ig- 
Purchaſor of norant of the defeaſible Title. The Leſſee built upon the Land, 
a long Term ; | ; _ 
for 61 Vears, and Was at great Charge therein. The Husband died, and che Wie 
which he avoided the Leaſe at Law, but was compell'd in oh, ps to yield a Re- 


aligns to compence for the Building and Bettering of the Land; tor it was fo 
ruſtces, much 
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much the better worth unto her. Chan. Rep 5. in the Earl of Oxtord's and alſo of 


8 : : 3 . the Inheri— 
Cate, Mich. 13 Jac. 1. cites it as the Caſe of Fererſon v. Hickman, wang ney 
Reverſion, being in Poſſeſſion, had laid out 1009 I. in Building, and enjoyed the ſame till the Death of the 


Vendor, and then the Land was recovered by Virtue of an old dormant Entail, the Court would not re- 
lizve the Purchaſor who was Plaintiff, nor give Defendant any Coſts. N. Chan. Rep. 5-. 13 Car. 2. 
Needler v. Wright. But Allowance for Improvements and neceſſary Reparations were mie to a Pur- 
char ofa Term, upon decreeing it to be delivered up to Deviſees in Remainder. Fin. K. 5-8. Trin. 
„ Car. 2 Tomlinſon & al v. Smith. ——S0 where it was after a long Time, (the Perſon claiming having 
been beyond Sea 20 Years, and ignorant of his Title till after his Return) ard diver.e Purchaſes made, 
and the laſt Purchaſor had laid out Money in Building, it was decreed that he hold till ſatisfied, dil- 
counting for the Profits received. 2 Lev. 152. Mich. 27 Car. 2. in Chancery, Edlin v. Hadely. 


2. A Purchaſor, who before his Purchaſe Money paid, or Deeds exe- And where 
cured [tho not before his Contract made] had Notice of a Prior Settle. e 


ment, was ordered to be a//owed what he had laid out in Jing [mprove- 7 — 


ments upon the Tenements, tho* made pending the Suit. Jefferies C. chate were 
Vern. 487. Mich. 1687. Walley v. Whaley, Gaudy and Warner. _—_ 2 

| N rain'd, tho" 
not to ſuch a Degree as to ſet them aſide, yet if, upon the Proſpect of their being perform'd, he has 
improv'd the Eſtate, it is reaſonable he ſhould have Allowance for laſting Improvements, provided he 
deliver up the Articles, and account for the Profits; bur if he goes to Law he muſt not expect it, Caſes 
in Equity in Lord Talbot's Time, 234. 236. Hill. 1746. Savage v. Taylor. 


(K) Diſputes between Purchaſor and Purchaſor. 


I. Parol Agreement and Poſſeſſion delivered, was decreed to be perform'd 

A againſt a ſubſequent Purchaſor with Notice, who had a Convey- 
ance, and paid his Money. Vern. 363. Hill, 1675. Butcher v. Stapely. 

2. Where a Writ of Dover was brought againft ſeveral Purchaſcrs, the 
Court directed that the Sheriff thould charge them all proportionably,. tho 
otherwiſe the Sheriff might have charged all out of one Party, and the 
Party could have no Remedy at Law; but in Equity they ought all to 
be equally charged; and theretore the Court gave this Direction. Freem. 

Rep. 227. pl. 234. Paſch. 1677. Anon. 

3. The Plaintiff and Deſendant ſeverally purchas'd the ſame Reverſion ew N. Chun 
pectant on the Death of Tenant for Life. The Plaintiff brought. a Bill to Pep 125 
examine Witneſſes for perpetuating their Teftimony, and to be admitred ro try : C = 
his Title in the Life of Tenant for Life. But foraſmuch as the Purchaſor pea ng 
was a Detendanr, the Court could do nothing in it, but difmiſs'd the vi. A 4 
Plaintiff's Bill, and he loſt his Land for Want of examining. his Wit. M. his Wits 
neſſes. Cited by Lord Commiſſioner Rawlinſon. 2 Vern. 159. 'Frin, wre (oiled 
1690, in Caſe of Hitchcox v. Sedgwick, as the Cafe of Seybourne v. f 2 


the Lands in 
Clitron, (Jueſtion, un 


which J. 8. 
had an Eſtate for Life. A. and M. in 1643. covenanted to levy a Fine thercof to fle Hef 4. yy 1 
and the Survivor of them jor Lite, Remaincer to ti eir firft dm (the Plaintiſt) in Tail Male, with ſeveral 

emalnders over, A. ſurviv'd, and then forg d another Deed, declaring the ( es of the Fine to . an. 
and the Fieirs of the Survitor. Under this Deed W. R. the Detendant purchas'd the Lands from 4. who 18 


S fince dead, and J. S. the Tenant for Life being Mill living, the Plaintiff exhibited his Bill ro perpetume 
2 the Teſtimony of Witneſſes, to prove the true and diſprove the forg'd Deed. The Defendant domurr'd, 
* being a Real Purchaſor under the pretended Deed, believing it was a true and real De-d ; therefore 
u being to draw under Examination a Matter of F orgery againſt a dead Perion, who could not anſwer 
for him{elf, and to get Aid to impeach a real Purchaſor, he inſiſted he ought not to anſwer. And nom 


bate it appearing that the Tenant for Life was ſtill living, fo that the Piaintiff conld rot try his Title 
w, and that this Court is obliged to preſerve a Title at Law, which by uch Impediment con nw 
at preſent be tried, the Demurrer was over-rul'd. 


4 A. on Marriage with M. articles, in Con/ideraticn d 6oo 1. Prytich; 


mentioned as received by him with M. an Infant, covenamed with E 
and C. T ruſtees, that / he and his Wife lived I, then 14 1 free Month: 
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126 Purchaſor. 


— 


afterwards, to lay out 10000 J. in a Purchaſe, and ſettle it on himſelf for Life, 
and on M. tor a Jointure &c. and zf he died before a Settlement made, to leq; 


S. C. but 
principally 
upon the 
Point of 

Ad vance- 
ment, and 
bringing in- 
to Hotch- 


249 10 254 
incluſive. 


her 100001. and confeſs d a Fudgment to B. and C. for Performance of Covenants: 
15001. Part of the 60001. was laid out in purchating an Annuity of 100]. 
per Ann. in the Exchequer, in the Name ot C. and he gave a Declar,. 
tion of Truſt to A. that his Name was uſed in Truſt for A. his Executgr, 
and Adminiſtrators ; J. S. lent A. 10001. on his Aſſigning and Depolir. 
ing the Tallies and Orders with him. J. S. brought a Bill to compel 
:, to aſſign the Truſt, tor ſecuring his 1000 I. Bur on a Croſs-bill M. 
inſiſted that the Annuity purc haſed in Cs Name was to be as a Pledpe tin 
the Marriage Agreement perform d, and that the Tallies &c. were depc in- 
ed in C. 's Hands for that Purpoſe, but that A. perſuaded her to tale 
them out of his Hands, as not jafe there; and M. having ſo done, .. 
aſterwards took them out of her Cabinet, and delivered them to |. 8, 
The Counſel tor J. S. inſiſted on the Statute of Frauds, and that a Par 
Agreement could not be tack'd to a written Agreement. Bur Cowper * 
diſmiſs'd the Bill of J. S. and decreed the 100 1. a Year to M. her Hu- 
band being broke, and ſaid that tho Parol Agreements are bound by the 
Statute, and that Agreements are not to be Part Parol, and Part in Writ. 
ing, yet a Depot or Collateral Security is not within the Purview of the 
Statute ; and ſaid that M. who was married in her Intancy, and her 
Truſtees, who had made an unprovident Agreement in Writing, did 
well afterwards, upon Recollection, to get that Depoſit tor Performance 
of the Agreement. 2 Vern. 617. Mich. 1708. Hales v. Vanderchem. 
5. A. by Marriage Articles, in Conſideration of the Marriage, and 
4000 I. Portion, covenanted with B. his Heirs Cc. within 6 Months after 
Requeſt by B. to ſettle all his Lands in C. to himſelf for Life; Remainder 
to Truſtees to preſerve &c. Remainder to the Wite, Remainder to the 
firſt &c. Son in Tail Male, Remainder to Truſtees {* 5oo Tears, to raiſe 
Sooo J. for Daughter's Portions. The Wite died, leaving no other Iſſus 
than one Daughter; A. married a ſecond Wife, and ſettled the greateſt Part 


t. Abr. 
Equity Caſes Ea Lands in the Articles, without giving Notice of the Articles, and hud 


ſſue a Son and a Daughter by her, and died Inteſtate. It was held by 
the Maſter of the Rolls, that this 5000 I. ought to be made good out ci 
the real Eſtate contracted to be ſettled, ſuppoſing that ſuch Part therect 
as is left unſettled be ſufficient; but that it muſt be agreed that the Land 
actually ſettled by A. on his ſecond Marriage without Notice, is a good 
Settlement, (tho' it be a Breach of Truſt) and muſt take Place again 
the Articles, no more Lands being liable to the Articles than are omitted 
out of the Settlement on ſuch ſecond Marriage. 2 Wms's Rep. 436. 
439. And Lord Chanc. King ſignified the Opinion of Mr. Juſtice Price 
to be (as to this Point) that the Lands not included in the Settlement 
made on the ſecond Marriage, muſt ſtand liable for raiſing the oo |. 
Ibid. 447. Hill. 1727. Edwards v. Freeman. 


For more of Purchaſor in General See Diſcovery, Fraud, FJointreis, 
Marriage, and other proper Titles. 
And in what Caſes a Man thall be ſaid to be in, or ſeis'd as a Purchaſo, 


or by Deſcent, See Tit. Deſcent, Heir &c. 


(A) Purveyance. 
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Purveyance. 127 
(A) Purveyance. 
. S well before as after the Congueſt, the King, upon his Antient Hauk pj. 


Demeſnes of the Crown of England, had Houſes of Husbandry, C. 1 14. cap. 
N 3 2 ) 4- cap 
ard Stocks for the Furniſhing of neceſlary Proviſions tor his Houthold, 47- S. 1. 
0 thoſe Manors did by their Tenures ill &c. fays, That 
and the Tenants of thoſe Ma y r manure, ti C. ne Method 
and reap the Corn upon the King's Demeſnes, mowed his Meadows &c. being "romp? 
repaired the Fences, and performed all neceſſary Things belonging to His- to be 
þandry upon the King's Demeſnes : In Reſpect of which Services, and to troubleſome 
the End they might apply the ſame the better, they had many Liberties 8 
and Privileges, as that they ſhould not be ſued out of the Court of that 8 5 
Manor, nor impannell'd of any Jury or Inqueſt, nor appear at any other diſus d, and 
Court, but only at the Court ot the ſaid Manor, nor be contributory to afterwards 
the Hxpences of the Knights of the Shire which ſerve at Parliament, nor r | 
ay any Toll &c. which Liberties and Immunities continue to this Day, al dental 
albeit the original Cauſe thereof is ceaſed, 2 Inſt. 542. 543. cap. 2. Officers to 


buy in Pro- 
viſion for his Houſhould, who were call'd Purveyors, and claimed many Privileges by the 3 


of the Crown, and ſeem to have had the Pre -emption of all ſuch Victuals as were bought by any to ſcil 
araln. 
oO 


2. S. was Deputy Purveyor for the Toil, and was fined for 12, /demennors 
&c. And in that Caſe Popham Ch. J. delivered the Opinion of all 
the Juſtices of England in theſe three Points. 1ft. That no Purveyor or 
his Deputy may take any Thing without ſewing of his Commiſſion, 2dly. 
That they cannot take Wood or Trees grewing without the Conſent ot the 


; Owners, becauſe they belong to the Freehold. 3dly. That no Purveyor 


3 their Carts and Horſes; 
* ſhalſea &c. 


© free and full Conſent ; that no 


may take that which a Man has provided for his own Proviſion, but of that 
which is to be ſold, the King ſhall have the Buying at reaſonable Prices. 
Noy 101. Stockwell's Caſe, —cites 47 E. 3. 18. 11 H. 4. 28. Mag. Chart. 


cap. 21. and in 25 E. 3. B. R. Rot. 27. The Servants of the Marſhal 


were preſented for taking 12 Carts to carry the King's Priſoners, where one 
would have ſufficed, and wy had levied 10 Marks tor the Redemption of 
or Which they were committed to the Mar- 


3. 12 Car. 2. 24. Par. 12. Enacts that 20 Money be taken, rated, paid, Hawk. Pl. C. 
or levied for any Proviſion, Carriages, or Purveyance for the King; and that 114. cap. gr. 
no Perſon by whatever Authority, by Colour of Purveying for the King or 2.5 lays, 
6) Thi h > Subiel# bas nioh bt Thar the 
Oueen Ec. Mall take any ng whatſoever from any Sujet, but with his 


. | | Liws before 
arriages be takea without like Conſent, that made having 


0 Pre-emption be claimed &c. and the Offender, at the Requeſt of the Party been found 


Fried d, to be committed by any neighbouring Fuſtice of the Peace, or the Con- b Expe- 


* ftables of the Place where Oc. till the next . Mons, there to ve proceeded againſt = 8 q 4 - has 
Fer the ſame. | 


ciently pro- 
vided againſt 


| the Oppreſſions of Perſons imployed for making Proviſions for the King's Houſhold, Carriages &c. and 


SY 
4 
5 


Ad 
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8 
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* 


ſeveral Counties having been oblig'd to ſubmit to ſundry Compoſitions for their Redemption, therc- 
fore this Act was made. But Sect. 6. ſays, That this univerſal and abſolute Reſtraint having bc: 
found inconvenient, it was enacted by 13 & 14 Car, 2. 20. which has been often continned by ſub'+ 
quent Statutes, That the Officers of the Navy may preſs Carriages for the Uſe of the Navy and ():4. 
aance, purſuant ro the Regulations therein preſcrib'd. 
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Quare Incumbravit. 


* Is an Ori- . 
vinal Writ, * Quare Incumbravit. 
and ſhall if. | 
ſue out of 
the Chan- 
cery, and 
not out of 


C.. F.N.B. 3 | | 
48. (G) (A) Lies in what Caſer, and where. 


SP For 1. @Uare Incumbravit ought to be ſued in the County where the Church is, 


oo N becauſe the Wrong is done here. F. N. B. 48. (D) 


11 be ouſted, and the Clerk of the Party put in. Per Yelverton, Br. Quare Incumbravit, pl. 4. cj 
39 6. 3 S. C. Cited 5 Rep. 3. a. but ſays that in the Caſe of the King it is other wile, r 


cites 4 E. 9. 5. 
And % by 2. Per Thorp, It rhe * 6 incumbers where no Debate or Diſpute ts, 


Wilby, yer this Writ hes. F. N. B. 48. (D) in the new Notes there (a) cite; 
— OP 1 E. 3. 74. b. 21 E. 3. Quare Incumbravit. 3. 
within the 


Months, tho' no Plea be pending, which was admitted by Hill and Pole, and that there ſhall be 
fecial Count, and not of a Recovery. F. N. B. 48. (D) in the new Notes there (a) cites 19 k 
3. 17. b. 


3. The King may ſue a Quare Incumbravit i B. R. although the Re. 
cord of Recovery be in C. B. but a Common Perſon cannat do jo. F. N. B. 
8. (E | F 
4. - Incumbravit may be ſued in C. B. although the Record be e. 
moved into B. R. by a Writ of Error, or into the Treaſury ; but it the 
Record be in B. R. it ſeems then that the Parry ſhall ſue the Quare In- 
cumbravit there &c. F. N. B. 48. (F) 

5. After the Ne Admittas delivered, if the 6 Months paſs, the Biſhop may 
preſent his Clerk tor Lapſe, and ſhall not be charged by the Quare Incun- 
bravit for that Preſentation ; But it ſeems he cannot admit the Clerk of thy 
other Man after the 6 Months paſt, for that jhall be againſt the Writ of 
Ne Admittas delivered unto him; And alſo if the Biſhop do preſent the 
Clerk of the other Party after the 6 Months, who had preſented unto him 
before, that Preſentment makes Title to the Party, altho' it be after the 
6 Months; by which it ſeems that the Quare Incumbravit lies then tor 
the Party. F. N. B. 48. (L) 

6. If a Man hath a Writ of Right of Advowſon pending betwixt him and 
another, and the Church voids pending the Writ, the Plaintiff ſhall not 
have a Ne Admittas to the Biſhop, nor the Writ of Quare Incumbravir, 
alrho* the Biſhop zancumbers the Church; For the Demandant ſhall not te- 
cover the Preſentment upon this Writ, but the Advowſon; and it he 
hath Title to preſent, he may preſent, and have a Quare Impedit it he 
be diſturbed. F. N. B. 48.(Q) 

7. Quare Incumbravit doth mot lie but where the Plaintiff recovers (y 
Judgment of Court. F. N. B. 48 (E) 

8. If the Biſhop do incumber the Church before the Writ of Ne A. 
tas ſued, then the Party ſhall have a Quare Impedit, and not Quare 
Incumbravit; for the Biſhop cannot have Notice until the Ne Admits 
be delivered unto him; And if the Bi/hrp after the Ne Admittas delivered 
unto him admits his Clerk, for whom it is found by the Fure Patrons!''s, 
yet the other Party ſhall have Quare Incumbravit againſt him, E. N. B. 


48. (UH) 


(B) V 


— 


Quare Incumbravit. 129 


* 


e Judgment was given. 4. That where the Writ ſuppoſes the Plex 


8 ,cnding touching the Church, tis good. 5. That the Writ thall nor make 
3 Fention of the Place where the Recovery was had. 6. It need not mention 
; coberher incumbred within, or atter the 6 Months, but that ſhall come 
by way of Anſwer. J. It one recovers within the 6 Months, and the! Ei- 
ſhop incumbers, he ſhall have a Quare Incumbravit within rhe 6 Months. 


unt; Bur by che Rule ot the Regiſter he ought ro mention the Re- 


(B) JVhen and How, and Proceedings therein. 


N. B. 48 (F) in the New Notes there (b) ſays, That in Quare 
* Incumbravit it was adjudged per Thorp and Green 1. That one 


I. 


; hall have Oyer of the Record. 2. That one thall have this Writ before Fudg- 


3. That the Writ ſhall be returnable in the ſame Court, where the 


g. Tis no Plea that the Record is removed by Error. 17 E. 3. Fo. 54. 14. or 


| that he has received the Plaintiff's Clerk at his Nomination. 21 E. 3. 3. a. 


2. Quare Incumbravit doth nt lie until the Party hath ſued the Writ Ibid. in rhe 


ile Anatas unto the Biſhop. F. N B. 48. (l) New Nee 


there (d) 
Cites 19 E. 3. Quare Incumbravit 2 & 18 E. 3. 1: Accordant. 


3. After a Mynſuit in Quare Incumbravit a Man may have another 8 P. E N. B. 
Writ of Quare Incumbravit. Br, Quare Incumbravit, pl. 5. cites F. N. * M) 


B. 48. 


(C) Count. Pleadiags, and Judgment. 


1. IN 21 E. 1. it was adjudged, That a Man ſhall have Quare Incum- 


bravit without making mention of any Recovery in the Writ, or in the * 
«4 


eh | | was brought 
covery ; and that ſeems to be the better Opinior. F N. B. 43 (K) by the Te. 

| nant ot one 
Audley againſt the Biſhop of Exeter, and counted that the Church avoided the 13th of April, by 
the Death of J. S and that Debate aroſe between him and Wm. Champernoon, and that the Plaintitt 
recovered in a Quare Impedit; and that penolng that Suit, he delivered to the Biſhop a Prohibition 
at ſuch a Place, and that the Biſhop incumbered within the 6 Months; the Biſhop pleads ard 
ſhews, That the Quare Impedit bore Date the 9th of April, and ſo was brought in wrong tothe Iu- 
cumbent, ſed non allocatur ; For ſuppoſe it was brought living the Patron, it tlie Parſon dies pend.. 
ing the Plea, and the Biſhop incumber it, ard afterwards the Plaintift recovers, a Quare Impedit lics, 
Whereupon the Biſhop, taking no Notice of the Prohibition ſerved on him, pleads, That the Churc !; 
had been void 12 Months, and that 6 Months paſſed before the Recovery, whereby the Biſhop pre- 
ſented as Ordinary, Abſque hoc, that he incumbered within the 6 Months, and refolved that what is 
faid of the Time of the Avoidance ſhall not go to the Incumbrance ; wheretore Pole &c. took Je, 
whether be incumbered within 6 Aonths after the Aidance &c. F. N. B. 38 K) in the Notes there 4) 
cites 18 E. 3. 17. 


2. The Plaintiff need not count that the Biſhop refuſed his Clerk, tor the 
Incumbravit is a Refuſal. F. N. B. 48. (H) in the New Notes there (d) 
cites 18 E. 3. 17. b. 

3. Note; This Wit has been adjudged good, without ſaying before coliat 
Java he recovered. F. N. B. 48 (L) in the New Notes there (b) cites 
18 E. 3. 1). 

4. Quare Incumbravit was brought by T. againſt the Biſhop of Ex- 
eter, it was found by Verdict of Inqueſt, that the Biſhop had rncumbered 
the Church after the Prohibition of Ne Admittas delivered to him, 4% 
within the 6 Months after the Voidance, to the Damage of 200 Marks, by 
which it was awarded, that he recover the Damages taxed by the In- 
queſt, and a Irit for the Plaintiff awarded to diſinciuiuber the Church directed 
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130 ; Quare non Admiſit. 


— — — — * VVV 
to the Biſhop, and Thorp prayed that his Temporalties ſhould be 7, 
for the Contempt preſented by the Verdict; but the Court denied it; Con. 
tra in Attachinent upen à Prohibition, it the Biſhop be attainted there, 
and firſt the Biſhop would have arreſted the Inqueſt, alleging that he had 
received the Clerk of the Plaintiff, and at his Nomination had ing;. 
tuted him, Et non Allocatur, per Cur. quod nota. Br. Quare Incumbrayj, 
pl. 1. cites 21E.3.3. 
4 nec 4: "$- 9 Incumbravit the Plaintiff counted that he brought a Prchii;. 
able. viz. £104 tue Biſhop ſucha Day Not to receive the Clerk to the Church pending 
a, ty what Plea in the Common Pleas not diſcuſſed, after which Day he incumbered tj, 
Day the Church, and the Defendant ſaid that he did not deliver the Prohibitica t 
Protwbinon im the ſame Day, but another Day afterwards, before which Day he þ; 


was deliver- ; & I | a: 0 * 
ed upon, and receſ ve T. C. to the ſame Church, becauſe he did not know of any Ple,, 


whether he Abſqne hoc, that he received Z. C. after the Prohibition delivered, Prift; and 
incumbered upon this the Iſſue was taken, and found for the Biſhop, and the other 


w orrot hrought Attaint &c. Br. Quare Incumbravir, pl. 3. cites 21 E. 3. 42. 


Br. Iſſues 
joined, pl. 58. cites 21 E. 3. 45. The Iſſue in that Caſe ſhall not be on the Day that the Probilitiy 
«vas delivered, but whether be receiv'd the Clerk before the Probilition delivered or not. F. N. B 45 (HR) 


the New Notes there (c) cites 19 E 3. Quare Incumbravit 2. 


6. The Patron need not ſhew the Right of Patrenage to bein him, tor th 
Ne Admittas with the Recovery gives him the Action, tho' he be ny 
the true Patron. F. N. B. 48 (H) in the New Notes there (d) cites $ R 2 

; Quare Impedit 199. 
(hin is 7. In Quare Incumbravit he ſhall have Judgment to recover Dana 
New Notes Lud alſo his Preſentment ; But ſo ſhall he not have i» Lrare non Aut 


there (e) but only Damages. F. N. B. 48 (1) 
cites 21 E. 3. 
accordant. 


Be. Quare 8. If a Man be nonſuited in Writ of Quare Incumbravit, he may 141; 
Incumbravit 4u9ther Writ of Quare Incumbravit, aud may vary from his frrft Connt, an 
pl. 5. cites it is a good Plea in Quare Incumbravit, that he did not incuinber ty 
8.C. the Prohibition delivered to him. F. N. B. 48 (M) (N) 
9. If a Man hath a Ouare Impedit depending, and he ſues a Ne Adiiitt: 
to the Biſhop, and afterwards the Bi/vop incumbers the Church within 11: 
6 Months with his Chaplain, or with the Defendant's Chaplain, then tl: 
Plaintiff ſhall have Quare Incumbravit. F. N. B. 48 (O) 


For more of Quare Incumbravit in General, fee Preſentation 
and other proper Titles. 


\ 


Quare non Admiſit. 


* 


(A) Lies in what Caſes, and in what Court. 


1. JF one has Judgment in a Quare Impedir, and air is awarded” 


* This the Biſhop, and the Biſhop refuſes to admit the Plaintiff's Clerk, c 


-N 5 Th Plaintiff upon this collateral Matter of Refuſal may have a \\ ri 0 
92 er Quare non Admiſit. 8 Rep. 142. b. in Dr. Drury's Caſe — cites 264 
(bye 3- 75. b. Per Wilby and Hill. 
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Quare non Admiſſit. —4 * 


2. In Quare Impedit by the Grantee of the next Preſentation, the Plain- Br. Aver. 
cit recovered, and had Writ to the Biſhop, who returned that the firft went, pl 21. 


r 


Preſentee of the Diſturber had reſſgned, and another is in, and the Plaintiff Ng 
would have taken Averment againſt the Biſhop that Ne reſigna pas, and was (I) the Nu 
not luffered; For the Biſhop is onlyan Officer in this Caſe, and has no Day in the My; 
in Court to plead, nor the Court cannot compel him to anſwer to the A- cites 21 i1. + 
verment ot the Party Without an Original, upon which the Court bid him ? wt 
ſae Writ of Quare non Admitit if he would. Br, Quare non Admilit. 
pl. 2. cites 21 H. 7, 8. | 

z. If a Man recovers an Advowſon, and hath a Writ unto the Bithop Irthe 2 
to admit his Clerk, and he will not admit him; then the Party mav fue w e 
„ Alias and Pluries, or Attachment &c. or may fue a Writ out f the Preſe ment 
( ncery, or out of C. B. at his Election, Ne Quare non Admiſit, as ey * ing 
well in the Term Time, as in the Vacation; but the belt is in Term-Time 3 Wharf mon 


co ſue in C. B. F. N. B. 47. (O f tn 
B. R. before 
himſelf F. N. B. 47 (D) 


4. If the Biſhop refuſes the King's Preſentee, and afterwards admits him, 
yet the King ſhall have Quare non Admiſit againſt him for that Retufal ; 
and /o ſhall a common Perſon in like Manner have, as I conceive. F. N. B. 

(L 
5 : a Man recovers in a Quare Impedit his Preſentment unto a Chapel, 
which is 4onative, then I think that he ſhall have a Writ to the Sheriff to 
put the Clerk who recovered into Poſſeſſion. F. N. B. 48. (A) 


(B) Againſt whom. 


*. Ir the Vicar-General refuſe to admit the Clerk, the Quare non Admi— 
fit thall be brought againſt the Biſhop tor that Reſuſal; and it the 


4 Biſhop do retuſe the Clerk, and aſterwards dieth, Quare non Admilit is 


maintainable againſt the Guardian of the Spiritualtics tor this Retuſal made 
by the Bithop, 'Tamen quære. F. N. B. 47 (l) 

2. Quare non Admiſit was maintainable againſt the Biſhop's Official. 
F. N. B. 47 (N) cites Mich. 9 E. 3. 

3. In a Quare Impedit the Plaintiff had judgment, and a Writ a— 
warded to the Bithop ; If upon this Writ the Bi/bop makes a falſe Return, 
the Plaintiff may have a Quare non Admitit againit him. D. 260. a. pl. 21. 
Paſch. 9 Eliz. Baflerr's Cale. 


(C) pen, and where ; And Proceedings therein. see (A) p. 


2 


. IN Quare non Admiſit the Sheriff at the Diſtreſs returned Nihil &c. So where 


and per Richil, becauſe the Biſhop has Aſſets in Wales, to which this Pre, U 


* County where the Proceſs iſſued is adjoining, theretore he ſhall be amerced, 2% cy 


{ (jen . ; > adjoining 
becauſe he might have diſtrained there. Br. Proceſs, pl. 30. cites 3 H. 4. 4. the Cont 


Palatine, 


; Which all the Juſtices denied, u n which the Plaintiff ſaid that the Defendant had A ſſets in London, and 
4 Fes _ 2 and had Diſtreſs there; nota. Br. Proceſs, pl. 30. cites 3 H. 4. 4. — Br, Proceſs, 
PF. 32. cites 


2. It a common Perſon do recover in a Quare Impedit i C. B. and the 


Record is removed by a Writ of Error into B. R. and there affirmed, 127 
| ina 


ä — — nor » 2 2 —— ö¶ ——Eäy—ä— , we — 5 0 ” 
— 1 = — 4 1 _ - D ie 5 


— 


r 
2 4 tht. 


” a —— — 
—— 24 — _— — — — 


- <-> 
- 2 


uh — — — — 


— 


— — — . — my 
"2 — 


* * __ * 


9Jj33 
k — 
= — — 


—— —_C._-” 
. 


a. 
"I 2 
— —— — n * —— — 
* — = —_— 
q —— 2 OE EIS 
= _—_——- —— —— 
— — _ —— 


* 9 * 
- — _. * mm 
r 8 
TC „ * = 


_ "Eo op 


-» - —O—. 
= £ 
*. . 1 
1 — 
= — 1 -—— — wan 2 — 


132 Quare non Admuilit. 


ſhall have a Wit unto the Biſhop there, and ought to ſue Quare non Ad. 
miſit againſt the Biſhop there upon the Record, otherwiſe not; Atter the 
Record removed by a Writ ot Error, the Plaintiff, who recovered, ſhall 
not have 4 5 non Admiſit until the Judgment be affirmed in B. R. 
F. N. B. 47 (E | 
3. One tens ſpall not have Oyer of the Record. F. N. B. (E) in the 
New Notes there (a) ſays Vide hic 48 F. 16 E. 3. Quare non Admijit ,, 
But by Hill, if the Record be in another Place, the fuftices ſhall ſurrea;; 
till they have inſpeted the Record. See Accordant 17 E. 3. 55. by Shard, 
ina Quare non Admitit in the Rolls; For the Reverſal ot the firſt Judy. 
ment 1s a Reverſal ot the 2d ; bur cites 26 E. 3. 35. contra, an ſays 
Quære hic, if it be a new Original. Note alſo 26 E. 3. 75. accordant. 
Rep. 5. 4. The Quare non Admiſit ought to be ſued 2% the County Where the Bi. 
8. C, cited, pop refuſed the Plaintiſf's Clerk. F. N. B. 47 F. 


and that it 

ſhal! not be brought in the County where the Church is; For Damages only are to be recovered, and 
the Refuſal is the Commencement of the Tort and Ground of the Action, and fo 1s the Book adjudged 
in 38 H. 6. 14 & 15. — D. 40. pl. 69. cites 38 H. 6. 14. b. 15 E. 4 19. 4. 40 E. 3. 7. a. where the 
Plaintiff recovered in Quare Impedit in the County of Devon, and delivered the Writ to the Biſhop in 
Middleſex, and he refuſed the Clerk, and it was ruled, That becauſe the Quare non Admiſit wa; 
brought in Devon it abated, and that it ſhould have been brought where the Refuſal was; For there 
commenced the Plaintiff's Grief. 


_ 


— 


(D) Pleadings and Judgment. 


1. IF a Man recovers in Quare Impedit againſt him who has nethiig 
the very Patron may diſturb the Execution, and by this the Biſla 
ſhall be excuſed in Quare non Admiſit. Br. Quare non Admitit, pl. 4 

cites 7 H. 4. 25. 
* 8. P. F. 2. If the Biſhop admits a Clerk, it is good * Plea for him in Quare 
N. B. 47 (H) non Admilit, That he has admitted the Clerk of the Plaintift, and mad 
aaron Letters to the Archdeacon to indut# him, without ſaying that he is indufted; 
he conceives For it is a good Excuſe to the Biſhop, tho* the Archdeacon refuſes to in- 


that if the duct him; For there the Plaintiff thall have his Suit againſt the Arch- 


Archdeacon deacon in the Spiritual Court, and recover Damages againſt him; For th: Þ 


—_ in- Induktion is ſpiritual. Br. Quare non Admiſit. pl. 3. cites 34 H. 6. 14 


Clerk, that | : 
the Clerk ſhall have an Action on the Caſe againſt the Archdeacon, becauſe the Iuduction is a tempor: 


Act; As if the Sheriff upon Habere Facias ſeiſinam will not admit him into Poſſeſſion, he ſhall have #3 ; 


Alias & Pluries, and Attachment againſt him; But ſome have ſaid, That he ſhall have a Citations 


gainſt the Archdeacon in the Spiritual Court, and puniſh him there; for perhaps he may allege a ſp:is Þ 


Cauſe, for which by the Spiritual Law he ought not to be inducted, which Cauſe cannot be deter 
mined in the Temporal Court. Ideo Quere. Ibid. 


S.P. F.N.B. 3. If a Man recover againſt F. F. in Ouare Impedit, and has a Writ * 


48. (B) the Biſhop, and he refuſes ro admit his Clerk, and he brings Quatre 1 Þ 


5, 1 ſaid bY Aamilit, and the Biſhop ſays, That the Church is Iitigions berwect */ 


have been Plaintiff and a Stranger, this is a good Plea. Br. Quare Impedit, pl. 1: B 


* in cites 33 H. 6. 12 & 32. 34 H. 6. 11. 38. and 35 H. 6. 18. 
1 


the Time of 


E. 2 quod nota; Fore there Recovery ſhall not bind the Biſhop nor the Stranger, and it may be that tor 
Recovery is by Covin, or without Title; but as to him againſt whom the Recovery is had, it is no PH 


That it is litigious between them, for lites illz ſunt determinate ; by the Recovery of which, the 


ſhop (as it ſeems) 1s bound to take Notice; quod nota, a good Caſz. Br. Quare non Admiſit, ! 


cites 34 H 6. 41. 
4. In this Writ he 2 ff recite the Recovery, F. N. B. 47. (C0 


not have his Clerk admitted by this Writ. F. N. B. 47. (G) 


F. In the 2 non Admilit he ſhall recover only Damages, and !-Þ 
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l Que Eſtate. 13 3 : 
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6. The Biſhop is not bound to admit the Clerk, if the Church be full of And note, 


| + The Biſho 
the Preſentment of another Party who is not Party to the Recovery. F. g Wy 


7 2 cuſed, if hie 
N. B. 47 0 ) return the 

the Writ Ad admittendum Clericum; whereupon the Party may have a Quare non 
N Biſhop, to try the Truth of the Return; and alſo a Scire facias againſt the Incum- 
— to 5 his Title F. N. B. 47. (K) in the new Notes there (a) cites 9 Eliz. Dyer 260 a. 
11 Tf ihe Biſhop be inhibited by the Archbiſhop to admit the Clerk, he ſhall be excuſed, and a 
Writ all iflue to the Preſident of 1 Arches. F. N. B. 47. (K) in the new Notes there (a) cics 


Parl. 22 E. 3. N. 63. 


1. In a Quare non Admiſit the Biſhop may ſay, That he did preſent Ly 


l. F.N.B. 47. (M) 


8. Archbiſhop of York refuſed the Preſentee of E. 1. becauſe the Pope, by 
way of Proviſion, had conferred it on another ; whereupon the King broughr 
a Quare non Admitit. The Archbiſhop pleaded, That the Pope had a long 
Time beſore provided to the ſaid Church, as one having Supreme Autho- 


rity ; and that he neither dared, nor had Power to put ont him who was in 


| Prſſeſfion by the Pope's Bull. Bur for this Contempt, in retuling to exe- 


cute the King's Command, the Lands of his Biſhoprick were ſeiſed into 


© che King's Hands, and loſt during his Life. 5 Rep. 12. in the Caſe of 
the King's Eccletiaſtical Law. 


9. It one has Judgment in a Quare Impedit, and the Defendant rever/es * This is 
the Fudgment, and atter the Plaintiff in the Quare Impedit brings a Writ miſprigted, 


of Quare non Admiſit, the Defendant may plead Nul tiel Record. 8 bal ſhauld 
Rep. 142. b. in Dr. Orury's Caſe, cites * 26 E. 3. 75. b. Per Wilby 


be 24 E. z. 
. 75. pl. 97. 
and Hill. And there 

ä : Stoufe aid, 
That if the Party relinquiſhes his Damages, and takes a Writ to the Bihop, who refuſes the Preſentee, 


in ſuch Caf, if the Quare non Admiſit cannot be maintain'd, the Party ſhall never reſort back again to 


have his Damages. 


For more of Quare non Admiſit in General, See Jreſentation, and 


other Proper Titles. 


— — 2 


* Is as much 
as to ſay, 
| ſtare he has. 
Ca. Lit. 121; 
a. It re 
fers as well to 
: | 5 the Eftate as 
( A) Pleadable of what Things, to the Perſon; 


and ſo is the 


common In- 


I. 15 Aſſſe of Rent, he who preſcribes in him and his Anceſtors, and tendment in 
in thoſe whoſe Eſtate he has, ought to ſhew Deed of the Rent; for Pleading a 


Que Eſtare cannot be of Rent without Deed „ upon which the Plaintiff (UE Eſtate. 


oldsb. 173. 


105. 


thew'd a Deed of the Grant of the Rent to his Anceſtor, but did not thew 51 


any Deed of Commencement of the Rent, and therefore ill by the beſt Palmer v. 


Opinion ; for a Man may preſcribe in him and his Anceſtors &c, with- Humphrey,-- 


dit ſhewing Deed, but not in Que Eſtate of a Thing which cannot be 1 
Stanted without Deed, unleſs he ſhews Deed thereot. Contra, Or Ac- 


Rent in him 


: quittal in him, and thoſe whoſe Eſtate the Lord has in the Seigniory, and in thoſe 
or of Common Appendant, or Eſtovers Appendant &c. there he may pre- Que Eftae 


2 he has in the 
m ſcribe, ame Rent, 
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134 Que Eſtate. 


and it was ſcribe by Que Eſtate without ſhewing Deed. Br. Preſcription, pl. 29, 
not accepted. cites 24 E. 3. 23, 39. 


Br. Preſcrio- a ; 
tion, pl. 68 cites 6 E. 4. 3. Br. Aid, pl. 128. cites 8. C But Brooke ſays, See Little. 
ton thereof, tir. Rents, That he ought to ſhew Deed where he preſcribes in a Thing which cannot pal 


by Grant without Deed, as appears there, Br. Preſcription, pl. 65. 


Br. Forme- 2. In Formedon the Tenant may rebut by Warranty by Que Eſtate, 


_ pl. 10. coithout ſhewing how he has his Eftate. Contrary, of Vouchee, Br. Que 
ITeES AZ E. 3. 55 1 
19. SC Eſtate, pl. 5. cites 42 E. 3. 


S. P. Co. Lit. 3. In Replevin it was ſaid by Fineux and others, That a Man cann:+ 
121. a. preſcribe in a Thiag which * goes by Grant by a ®ue Eftate, as a Leet, f Hy. 


8 + Per ared, Rent, Common &c. Contra, of a Thing which may be + Pa;ce/ f 
Buſt ir” a Manor, or appendant to 4 Manor or Office, there he may preſcribe in tie 


Paſch. 12 Principal by Que Eſtate, and then the Incident or Appendancy goes iy ii; 
Jac ” Go ir. Br. Que Eſtate, pl. 30. cites 12 H. 7. 16, 18. 

aſe of Ba- 
bington v. Matthews. S. P. Sid. 298. Mich. 18 Car. 2. Coates v. Wade.— Lev. 190. S. C. 

* 8. P. But Contra of Lands. Br. Titles, pl. 53. cites 18 E. 4. 10. 

+ S. P. Br. Preſcription, pl. 62. cites 12 H 7. 15. S. P. Per Kingſmill. Ow. 146. Paſch. 40 
Eliz. in the Caſe of Gooſcy v. Pot. S. P. Per Hale Ch. B Hard. 459. in the Caſe of the Attor. 
ney General v. Meller. 

+ 8. P. Mod. 232. Hill. 28 & 29 Car. 2. C. B. James v. Johnſon. —— 2 Mod 144. S. C — 
Of all Things which lie in Grant, and whereof a Man cannct be diſſeiſed againſt his Hill, a Man ſhall not 
plead a Que Eſtate. Per Williams, who calls it Littleton's Rule. Owen 146. Paſch. 4o Eliz. CB 
Gooſey v. Pot. — But in ſuch Caſe he ought to intitle himſelf by the Grant. Arg. Bridgm. 94 
Hill. 13 Jac. in the Caſe of Mande v. French. But chen the Thing that lics in Grant is but a Cen- 
veyance to the Thing claimed by Preſcription, there a Que Eſtate may be alleged ; as for Inftance, A Man 
may preſcribe, that he and his Anceſtors, and all thole <rheſe 74 1 he has in a Hundred, have Time out 
of Mind had a Leet &c. this is good. Co. Litt. 121. a. — $8 P. Per Bridgman Ch. J. Cart. 32. Trin. 
27 Car. 2. C. B. in the Caſe of Gold v. Barnſly. — cites the Abbot of Strata Marcella's Caſe 

If one ſays, That he was ſeiſed of a aner, and that he and all thoſe whoſe Eſtate he has therein, had 
a Court Baron, that would be a void Preſcription, becauſe a Court Baron is incident fo a Hanor of Coure, 
and this is the Reaſon of Lanc's Caſe. Per Holt Ch. J. 12 Mod. 5:3. Mich. 13 WW. 3. in the Cale of 
Hay ward v. Kinſey. | 


S. C. cited 4. A Que Eſtate of an Intereſt in a erm for ears from one A. B. to th, 
Ow. 16. Plaintiff, by way ot Title, was held not good. D. 171. b. 19% 4 
Tu z“ pl. 9. Mich, 1 & 2 Eliz. Anon. 


Eliz. in 
Thurſton's Cale. 


S. C. cited 5. In Intruſion brought in the Exchequer, the Defendant pleaded a 


= 36 Que Eſtate of a Term from an Abvot to one A. B. and from A. B. to himlelt 


Eliz. C B. in Ihe Attorney General maintained the Intruſion, and travers'd the Leale 
Thurſton's from the Abbot; The Detendant had a Verdict. Upon Motion in Ar- 
Cate. And reſt of Judgment it was held, That the Pleading the Que Estate was il 


ay in in this Cafe, becauſe in Intruſion the Defendant muſt make Title; bur 
ages” 238 b. the Attorney not having demurr'd to it, the Queen cannot now take Ad- 
in the Mar- Vantage of the Badneſs of the Plea, D. 238. b. pl. 37. Paſch. 7 Elis. 
gin of pl. 37. Attorney General v. Hudſon, 

where the 

Defendant in Ejectment pleaded a Que Eſtate from the Leſſee for Y ears of an Abbot, without ſhewirg 
how he came to his Eſtate ; And the Court held it a good Exception, and that he muſt thew how be 
came to an Eſtate in the Term, becauſe it cannot be but by lawful Means.—— Hob. 322. in the Ca 
of Elwis v the Archbiſhop of Bork, ſays, A Term never bears a Que Eftate—— One cannot plead 3 
Que Eſtate of a Leaſe for Years, or at Will. Co Lit. 121. a. (5) But Sid 298. Mich. 18 Car :. 
Coates v. Wade, is, That one may plead a Que Eſtate of a Term jor Years, as well as of an other pat- 
ticular Eſtate. Lev. 190. S. C. | 


In Covenant the Plaintiff ſets forth a Leaſe made by the Ducen to G B. and brings the Reverſion to Lin! 
by divers Aeſne Conteyances, and the Reſidue of the Term to the Detendant by the Due Ast ate, by ſeveral 
Meſne Conveyances in general, Concurrentibus his quz in Jure requiruntur; and aſſign'd divers Bres- 
ches in not repairing the Premiſes. The Defendant pleaded Non infregit Conventiones. The Plaiatif 
demurred. It was adjudg'd, That the Pleading an Eſtate in a Term in another Perſon under u hot 
he does not claim, but who is a Stranger, is good, for he is not privy to the Eſtate and Conveyance © 
a Stranger; But to plead an Eſtate in himſelf, or in any other under whom he claims, is not good, and 


cited Hill. 18 E. 4. pl. 29. and D. 239. pl. 6. and that ſo it was adj udg'd. Mich. 18 Car. 2. B. R. Cotes 


v. Mard. And that ſo are Co Lit. 121. a. and 3 Cro. 22. to be intended. 3 Lev. 19. Paich. 3; Car.: 


C B. Pitt v. Ruſſel. f 
7. In 
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6. In Treſpaſs for ?aking d Amercement the Detendant preſcribed for a 
n or Hundred Court, and did not fFew any, or what E/tate he had therein, 
x Lefore whom it was Held; The Court held, That a Preſcription to a 
Hundred by a Que Eſtate is not good ; becauſe an Hundred 1s not ma- 
nurable, but lies in Grant. But the Detendant ſhould have alleged, thar 
the K ing, and all they who were feiſed ot the Hundred, have had, and 
Time out of Mind have uſed to have a Court &c. 1 Brownl. 198. Paſch. 9 
Jac. 1. Darney v. Hardington. 


(B) Pleadable of «ohat Eflates. 


1. IN Ajje the Tenant pleaded Gift in Tail of the Huceſtor of the Plaintiff Br. Aſſiſe, pl. 
107A. with Warranty, Que Hſtate he has, and [held] no Plea, but the 3 122 * 

Aſuſe awarded ; for be cannot have the Eftate of the Tenant in Tail Contra, a fut 

of Feoflment with Warranty, Que Eſtate &c. Quære, It he had averr'd the in Aſſiſe the 

Life of the Tenant in Tail. Br. Que Eſtate, pl. 28. cites 30 All. 28. Tencnrt blead- 


ed in Bar, 


a that A. Je- 
rant for Life, the Remainder to B. in Tail, leaſed to the Plaintiff, ard dy'd, and B enter'd, Que Hiſiate of the 


[aid B. the Tenant has; and admitted for a good Bar by Que Eſtate of the "Tenant in Tail; quod nora ; 
and yet it ſhall not be averr'd in his Life. Br. Que Eſtate, pl.. cites 2 H. 3. 20. 

A Man may make a Bar by Que Eſtate of a "Tenant in Tail, if he avers his Life, and otherwiſe nor. 
Hh of other particular Fſtates of Franktenement. Br. Que Eſtate, pl. 29. cites 5 H. . 39. Br. Barre, 
. -2. cites 5 H. 7. 38. S. C. S. P. Co. Lit. 121. a. (r) 

It was agreed by the Jultices, That a Man cannet convey an Inter:ft by a Que Fate of a particular Eſtate, 
As Tail for Life er tor Tears, without ſbewing how he has Lis ſtate, be it en the Part of the Plaintiff or 
V eſendant, bur ſhall ſhew how he has the particular Eſtate. Br. Que Eſtate, pl. 31. cites 5 E. 6. 

n Freſpaſs Preſcription was made by a Que Eſtate o 60 Acres omni tempore Anni, and lilue was taken upon 
e Preſcription ; and becauſe the Eſtate in one Vaveſor, u clainied from the Crown, under whom the 
Oe tendant did claim, was an Eſtate Tail, the Preſcription was held not good which founded in Fee 
Simple; And in that Caſe he ought to have lay'd the Preſcription in the Crown. And it was further 
held, hat a Que Eftate cannot be of a Tail. Clayt. 30. pl. 52. Sir William Savile v. Grinſdirch. 

A Que Eſtate cannot be pleaded of an Eftate in Tail; for * none can have his Eftate, and the Books 
5 H. . 39. a 7 E. 6. tit. Que Eſtate. Br. 31. 15 E. 4. 16. a. 2 H. 4. 25. are to be reconciled on 
this Difference, That if a Common Perſon, being Tenant in Tail, Fog totum Statum ſuum, this is good 
during his Life; and ſuch Grantee may plead it, and aver the Lite of the Tenant in Tail ; but he 
cannot plead it by a Que Eſtate. 1 Rep. 46. Trin. 42 Eliz. in AItonwood's Cafe. — For it is an 
Incident inſeparuble to his Perſon and Blood, and cannot be transferr'd to any other. Cro. C. 428. Mich. 
11 Car. in the Caſe of Stone v. Newman. 


2. In Treſpaſs, if the Defendant has recoverd Rent, or the like, againſt But Ibid. pl. 
7. F. he cannot ſay in Pleading, Per Needham, I hat he has his Eſtate I 31 
tor he is in the Poſt, and yet he has his Eſtate and more. Br. Que Eſtate, yy... 7 
pl. 41. cites 39 H. 6. 24. ſaid for Law 

That if a 
Man recovers Land againſt J. S. er diſſeiſes 7.S. he may plead, That he has his Eſtate, and yet he is in 
the Poſt. And Brocke ſays, That this is the beſt Law. 


3. A Que Eſtate may be pleaded of any Efate of Freehold, with an 
Averment of the Life of him whoſe Eſtate &c. and ſo the Books are to be 
underſtood, bur not of a Leaſe for Jears, becauſe ſuch an Eſtate cannot be 
gain'd bur by lawful Means. But a Que Eſtate cannot be pleaded of 


; | Franchiſes, becauſe they are Things that lie in Grant; but otherwiſe if 


they are appurtenant to a Manor. And ſo is ee e e ct 
Courts to be underſtood. Per Hale Ch. B Hard. 459. Paſch. 19 Car. 
in Scacc. in Caſe of Attorney General v. Meller. ; 

4 Tho' an Eſtate in Borough Engliſh be a cuſtomary Eſtate, yet a Per- 


| fon that is ſeis'd of ſuch Eftare may preſcribe. 5 Mod. 206. Paſch. 8 
W. z. Richards v. Hill. 


C) Plead- 
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1 


(C) Pleadable. How: And Traverſable in what Cafes. ; 


1. IN Aiſe the Defendant ſaid that F. N. recover d Damages in Treſpa,; 

againſt the Plaintiff, and had this Land in Execution by Elegit, Oui 
Fl ate ot the ſaid J. N. the ſaid Detendant now has, Judgment &c. Br, 
Que Eſtate, pl. 44. cites 38 Aſſ. 4. 

2. In Aſſiſe the Tenant pleaded in Bar by Fine levied by a Stranger to P. 
and F. and to the Heirs of P. One Eftate Z. his Father had who died, and the 
Land de cended to the Tenant, and gave Colour. Brook ſays, Mirum of this 
'»$ p. Co. Que Eſtate; for H. 2 E. 6. it was agreed in B. R. that che * Que Eſtate 
Litt. 121 b. Gall not be alleg'd in one who is Meſne in the Conveyance, but ſhall be al. 
(u) bur ſiys leg'd in the Tenant himſelf, viz. One Eftate the Tenant has; and yet it 
13 o Was permitted above; and the Plaintiff ſaid that one S was ſeiſed in Fe, 
the comtary. and infeoff*d him, and travers d abſque hoc, that T. had the Eſtate of P. and 

S. and allowed; and yet it is ſaid elſewhere, that the Que Eſtate i; 
not traverſable, but where he who traverſes it claims by the ſame Perſon by 
whom the other claims; and here he ſays one S. and does nor ſay the 
aforeſaid S. nor he mentions nothing of P. and yet permitted, but no- 
thing is ſaid to it. Br. Que Eſtate, pl. 8. cites 11 Hf. 4. 81. 
3. A Man pleaded Villeinage in the Plaintiff; and the Plaintiff ſaid that 
at another Time F. N. Lord of the Manor of D. to which he is ſuppoſed t l- 
Villein regardant, pleaded Villeinage in another Action againſt the now Plain 
tiff, in which the now Plaintiff was found Frank, Lne E/{ate of the [aid J 
the now Defendant has in the ſame Manor, and a good Plea, Br. Que 
Eſtate, pl. 45. cites 9 H. 6. 67. | 
Br. Avowry, 4. The Defendant avowd and alleg'd Seifin in J. P. of the Service, who 
pl. 58. cites «was Tenant in Fee Simple, Cue Eftate the Plaintiff has; and the Plaintif 
RE the Said that R. was ſeiſed in Fee, and leaſed to him for Term of Tears, by Virtir 
Helena Of whoſe Poſſeſſion &c. abſque hoc, that the Plaintiff was ſeiſed in Fee Lin- 
a d for pore captionis, and the others econtra. Fulth. ſaid he Iſſue ſhould be, abſq: 
7 5. Rent hoc, that he had the Eftate of the ſaid F. D. tempore Captionis But Por, 
Lp [aid ſaid No; for it may be that he is in by Diſſeiſin, and then he has no: 
% A his Eſtate, and yet he is Tenant as to the Avowry ; quod Newton cor- 
was ſeiſed of ceſſit. Br. Que Eſtate, pl. 13. cites 22 H. 6. 34. 


the Manor of | 

D. and of the 20 Acres in which &c. as Parcel thereof, and infecff'd by this Deed, which here is, I before tis 
Statute, to hold by Fealty only for all Services, Que Eſtate of T. in the Hanor the Defendant has, and Que 
Eſtate of W. in the 20 Acres the Plamtiff has, and [ſue was join'd that J. had nothing in the Manor at tie 
Ttme of the Fe.ffment, and found for the Defendant, by which he had Judgment to have Return, and none 


took 1 to the Que Eſtate. Br. Que Eftate, pl. 14. cites 22 H. 6. 50. — Br. Avowry, pl. 6c. 
cites S8. C. 


Br. Iſſues 5. Where a Man pleads, That thoſe who were Parties to the Fine Met hint 
2 2 3: kad at the Time &c. but 7. N. was ſeiſed &c. Que Eſtate he has, he ſhall 
cConclude, Et de hoc ponit ſe ſuper Patriam, and the other ſhall ſay, Et ipſe 
frmiliter, without other Rejoinder. Br. Replication, pl. 5. cites 33 H. 


6. 21. 
Br. Que 6. It was ſaid, that where the Demandant and the Tenant claim by cut 
1 12 and the ſame Perſon, there the Que Eſtate alleg'd in the Pleading is tra- 
80 . verſable, Br. Traverſe per &c. pl. 221. cites 6 E. 4. 12. 
8 F. Br. 


Traverſe per &c. pl. 23 1. cites 10 E 4. 6.— ln Vit of Entry in Nature of Aſiſe the Tenant ſaid : 
Effect that J. S. was ſeiſed and died ſeiſed, and C. his Daughter and Heir enter d, and was ſeis'd in Foe &: 
Que Eſtate tbe Tenant has, and the Plaintiff clairzmg by C. &c. where nothing p. &c. enter'd, u v 
the Tenant re enter d. The Demandant ſaid that this ſame J. S. was ſeiſed, and died ſeiſed, and C enter d 
Heir, and took to Baren N. Villein in gvoſs of the Demandant, and ſhew'd bow by Preſcrivion, and h H 
D. and died, and D. enter'd as Heir, by «:hich the Demandant entered as in Land belonTing to his Ieh, . 
was ſeiſed, and diſſeiſed by the Tenant, abſque hoc that the Tenant has, or ever had the EPate of the ft 00 
&c. and ſo has Iſſue upon the Que Eſtate ; and ſo ſte the Que Eſtate travers'd, d vor the Demants 
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goes not claim in a Manner by him by whom the Tenant claims, but he claims of himſelf in the Poſt, be 
O05 


Reaſon of the Villeinage of his Villem. Br. Que Eſtate, pl. 11. cites 19 H. 6. 56. Br. Traverſe 
rer &C. pl. 79. Cites 19 H. 6. 56. 57. 40 


„ In Entry the Plaintiff in the Replication may convey to the Tenant the 
Poſſeſffon by Vue Eſtate, without ſhew ing how he has his Eſtate. Contra 
V Conveyance to himſelf, as in Replevin a Man avous upon one, Vue Eflate 

of his very Tenant the Plaintiff has, and there the Eſtate 1s traverſable ; 

per tot. Cur. quod Brian and Littleton conceſſerunt; and /o above 7 the 
One Eftate of the Defendant, this is traverſable. Br. Que Eitare, pl. 37. 
tes 18 E. 29. 
'8. In Treſpaſs the Defendant juſtified for Paſture for 100 Sheep, and 
preſcribed that they, and all whoſe Hſtate they had in Cridling Park Time 
out of Mind Ec. had Common &c. and it was holden a good Preſcription ; 
FX tor although it is now a Park, yet this Park ſhall be zntended to have Com- 
RE enccnent when it was arable. The Reporter thinks it had been better 
PX to have laid the Preſcription as Owner ot ſo many Acres ot arable Land 
&c, Clayr. 64. pl. 110. Sir William Savil v. The Maſter and Fellows ot 
Sidney College, Cambridge. 25 

9. If the Husband ſeiſed in Right of his Wife pleads that he, and all 
theſe whoſe Eſtate they had, have us'd to have a Common appendant, that 
is naught, for the Eſtate is in the Wife; but he ought to have pleaded 
that he and his Wite, and thoſe whoſe Eſtates the Wife hath, or whoſe Eſtates 

XX 7hey have, Have &c. Per Cur. Noy 66. Godbolt v. Mallet. 
t = 10. There is a Difference between the Allegation ot the Conveyance to 
the Matter, and the Matter it ſelf ;, as where one, who is to convey a Title 
- EX tro himſelt to a Leet, preſcribes that he and all thoſe, whoſe Eſtate he has 
in the Hundred, have had a Leet &c. This is good; for the Preſcription 
© FX in the Hundred is only Conveyance; but when he claims any Thing 
* which hes in Grant by Preſcription originally of it ſelf, he can't preſcribe in 
itt by a Que Eſtate. 10 Rep. 59. b. Trin. 11 Jac. in the Bithop of Salis- 
#7 EX bury's Caſe. 


1 SUD _—S * —___ 


e 11. If a Corporation was founded within Time of Memory, then in pre- 
- fecribing for a Way, they may ſay that ſuch a one was ſeiſed, and he and 
„all, whole Eſtate he hath, have uſed &c. and then from ſuch Perſon to 
i WR derive their Title, and thew rhe Deed. Per Doderidge J. 2 Roll Rep. 
* FX 376. Mich, 21 Jac. in Caſe of Slowman v. Welt, cites 8 E. 4. Abbor of 
i- IX Lbermondſey's Caſe. 


12. There is a Difference where a Preſcription is to the Thing in Groſs, * Or Auen. 
and where to a * Thing Incident ; tor when it is a Thing in groſs, as dat Palm 


” Kent or May, it cannot paſs but by Deed ; bur when a Way is incident 387. 0 
edo another Thing, as Land, in Action ſur le Caſe tor ſtopping this Way 
eit is a ſufficient Declaration to ſay that the Corporatioa was ſeiſed of the 
Hoaſe or Land, and leaſed &c. and fo to preſcribe by Que Eſtate, is well 


enough; and rho? it is true that a Corporation cannot have Land with- 
out Deed, yet in Action on the Caſe one need not thew how the Corpora- 


i J tion comes to the Land; and adjudged accordingly. Per 3 Juſtices 

« A gainſt Doderidge J. 2 Roll. R. 399. Slowman v. VV cit. 

11 * _ 13. Tho' the Plaintiff in Debt for Rent may plead a Que Eſtate in the 
EX Defendant gencrally, without thewing how, vet where a Man claims under 

4 One Eſtate, there he ought to ſbet the ſeveral Affignments, tor the De- 


I fendanr may traverſe any of them, Skin. 303. Mich. 3 W. & M. B. R. 
7 : Tucker and Hodges. 
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(D) Pleadable; By hor. 


1. IN Ward, the Feme Defendant conveyed herſelf to the Seigniory | 


| | f 7 
Dowment in Chancery, after the Death of her Husband, who hcl; 


of the King in Capite, and that the Tenant and his Anceſtors held of the B. 
ran and his Anceſtors, Due Eftate ſhe has in Seigniory by an elder Feoft cu; 
than he held of the Plaintiff &c. And fo ſee a Feme, who is Tenant jy 
Dcower, allege that fhe has the Eftate of her Baron by Que Eftate &. 
where the Baron had the Fee-ſimple, and the Tenant in Dower not 


Br. Que Eſtate, pl. 10. cites 21 E. 3. 41. 

2. Aſſiſe of 10 8. Rent, the Tenant ſaid that A. Oi Eftate the Plaintiſt 
has in the Scigniory, infecff *d B. Que Ftate the Tenant has iu the Tenancy, 
to hold by 6d. Reut per Aunum, for all Services, and a good Barr; 
quod nota, a Que Eitate of both Parts. Br. Que Eſtate, pl. 26. cite 


28 Aſſ. 33. 
The Defen- 3. In Aſſiſe the Tenant may make Title by a Dne Eftate, without ſpewing 


r gen he has the Eſtate of the other, contra of the Title of the Plain. 


Eſtate im the tiff 3 For he ſhall not make it by Que Eftate, but convey it by Grant 
Plaintiff, but &c. and thew how certainly; note the Diverſity. Br. Que Eſtate, pl. 
the Plaimtiff 25. cites 29 All. 19. 


cannot conve 
Title to bimſelf by Que Eſtate. Br. 7 Eſtate, pl. 13. cites 22 H. 6. 34 — 8. P. Co Litt. 121. a ( 

But in Treſpaſs againſt the Prior of Saint Jones of Goods taken he ſaid that G. held of him ly 34 
and Fealty, and to render the third Part of his Goods at the Death of wk atſoever Tenant &c. b Cuſtom &c. 
and alleg'd Seiſin &c. by the Uſage, and that G. dy d ſeiſed, and the Plaintitt, his Executor, took the Goods, 
and the Defendant took them in Part of the third Part, Judgment Si Actio. The Plaint;f ſaid, that 
one J. S. Que Eſtate the Defendant has in the Seigniory, infeeff d ene W. R. Que Eſtate be bas in the Je- 
nancy, to hold by 4s. 22 for all Services, and ſhew⅛ed the Deed, to which the Prior was compelled to An- 
ſwer ; Note, a Que Eſtate alleg'd by the Plaintiff, and the Reaſon ſeems to be inaſmuch as the Defendant 
has affirm'd himſelf Tenant, and he is not to make Title to the Land here. Br. Que Eftate, pl. 6. 
Cites 2 H. 4. 13. | 

So in 2 fir 10s. the Plaintiff ſaid that J. N. Que Eſtate the Deſendant has in the Seigniory, on. 
firm'd to W. F. then Tenant &c. Que Eſtate the Plaintiff has in the Tenancy, all his Eſtate to hold by 30 
for all Services, and allowed; the Reaſon ſeems to be inaſmuch as the Plaintiff after Avowry is in 
Effect Defendant, and the Avowant 1s Actor, but not a Plaintiff; and the Lord <vas ſuffered to tre 
the Due Eſtate in the Seigniory. Br. Que Eſtate, pl. 47. cites 30 H. 6. —8. P. Br. Que Esta, 
pl. 1. cites 2 H. 6. 10. 2 — | 

But in Quare Impedit the Plaintiff ſaid that four <vere ſeiſed of the Land, to ahich the Advouſon wat 
appendant in Fee, and preſented, and after the Church voided, Due Eftate of the ſcur he had at the Time ef 
the Vacation, by which he preſented, and the Defendant diſturb'd him, and by the Opinion of the Cour: 
his Count is not good; For the Plaintiff or Demandant ſhall not make Title by Due Eftate, but contra cf 
the Defendant or Tenant. Br. Que Eſtate, pl. 1. cites 2 H. 6. 10. Br. Titles, pl. 41. S. C. 

So in Treſpaſs, the Defendant juſtified for common Appendant, and the Plaintiff ſaid that B. was ſeiſed 
of the one Land and of the other, in the Time of H. 6. Due Eſtate he has, and becauſe the Plaintiff con- 
vey'd the Land to himſelf by a Que Eſtate, and did not ſhew how he had the Eſtate, The Opinion ot 
Court was, that the Plea is not good, upon which he amended the Plea, and ſhew'd how, viz. by Feot- 
ment, quod 0 as well in Treſpaſs as in Attion real, of the Part of the Plaintiff. Br. Que Etlat, 

J. 18. cites EY a © 

F A Que Eſtate 27.0 be pleaded by a Plaintiff «ho is a Stranger to the Eſtate ; as when a Leſſor bring 
Action of Debt againſt a third or fourth Aſſignee of Leſſee for Years for Rent Arrear, he may de 
upon the Leaſe made to the firſt Tenant, Que Eſtate the Defendant hath ; Becauſe he cannot * 
how the Defendant comes to the Eſtate, nor by what Conveyances, not being privy to them; per His 
Ch. B. Hard. 459. in Cafe of the Att. Gen. v. Meller. — But if Que Eſtate be pleaced by Detendi!: 
he mult ſhew how he came by, or to the Eftate. Owen. 16 Thurſton's Caſe, 


4. In Formedon the Texant vouch'd F. who entered into the Warraii, 
and pleaded Releaſe with Warranty of the Anceſtor collateral of the Demis 
dant whoſe Heir he is, made to N. N. then Tenant &c. One Eftate te d 
&c. and a good Plea; For he is Tenant by the Warranty, and Z 
in Lau, tho he be not Tenant in Fact; quod nora, and it feems rh: 4: 
had the Eſtate of the ſaid W. N. betore the Gift in Tail. Br, Qu 
Eſtate. pl. 12 cites 22 H. 6. 13. 

4 


4. 12. per M 


Que Eſtate. | 139 


— > — 


A Man may aver the Eſtate of one who was ſeiled in Fee by Diſſei- A. Difleitor, 


. * — - 5 3 ty; 8 | 4 
„5; For if he diſſeiſed him he has his Eſtate and Fee- ſimple, tho? it be e dee 2 
il ; 


trudor, Re- 


"by Tort and may plead a Deed made to the Diſſeiſee, but he cannot Vonch coverer, oz 
'Y 7 


„ Heraien Warranty, but plead in Bar. Que Eſtate, pl. 33. cites 6 E. any other 
nor De! 4 dile that comes 


in the Poſt 
ſaall plead Que Eſtate. Co. Litt. 121. a. (t) — Where pleading a Que Eſtate is bt Conveyance to the 


Freehold, he that has a Freehold may plead it, even in Caſu Regis, and tho' the Pleader came to it b 
aol d. 459. Attorney General v. Mcller,-——Cites 7 E. 6. 26. D. 238. Bro Que Eſtute 63. 


6. Leſſte for Years aſſigned over his Term, and there were divers Meſue 


I ſaiguments. In Debt tor the Rent he oughr to t, Mention of all the 
* — Aſſignments, and becauſe the Plaintitt could nor do ir, he was com- 


olled ro Diftrain and Avow tor the Rent; tor he cannot ſay he let the 
yr ro one whoſe Eſtate the Detendant hath ; So it is in Waſte. Cro. 
F. 22. pl. 5. Mich. 25 Eliz. C. B. Anon. 

=, Treſpaſs againſt two tor breaking his Cloſe, and killing his Fowl iz 

3 | P ” . 2 

his free Warren 3 the Defendants as to all, but killing the Fowl, plead 
Not guilty ; and as to that they ſay, that the Dean and Chapter of 
Exeter were ſeiſed in Fee of the Manor of Brampton, of which the ſaid 


Warren is Parcel, and that they and all whole Eſtares & had Liberry 
fer themſelves, their Farmers and Tenants, to Fowl in the ſaid Warren ; and 
chat they made a Leaſe of Parcel of the ſaid Mannor to the Detendants, 
for 21 Years, reſerving Rent, and ſo juſtity as Tenants &c. The Plain- 


tf replied, De Injuria ſua Propia, upon which they were at Iſiue, and 
found tor the Detendants ; it was objected in Arreit of [udgment, that 
this Preſcription was unreaſonable, it being tor the Dean and Chapter, 
and every one of their Tenants, and they cannot preſcribe for a Free 
Warren in Alieno Solo. But it was anſwered, that tho? this Preſcription 
might have been ill upon a Demurrer, yet tis well enough atter a Ver- 
dict; and in this Caſe it is not too general, ſo as that there may not be 
enough for the Lord; becauſe it is a Profit Apprender in Alieno Solo, 
and tor ſuch a Profit the Tenants of a Manor may preſcribe by a Que 
Eſtate, excluſive of the Lord. And of that Opinion was the Court, 


f and to the Defendant had his Judgment. 3 Mod. 246. Mich. 3 Jac. 2. 


B. R. Davis's Caſe. 


E W. z. B. R. Dorne v. Caſhſord. 


8. Action on the Caſe iy Leſſee for Years of a Corporation, for being Palmer zs. 


h | g Fal 
| hindred of a Foot-way from the Houſe to the Water-ſide, and counted Mich. 21 


ER 
by a Que Eſtate, and had Judgment. *T'was moved in Arreſt, that a 2 bo 


Corporation cannot preſcribe bur in him and his Predeceſſors. And that Name of 


in ſhewing a Que Eſtate it muit be by Profert of the Deed, becauſe it Slowman mY 
cannot be Without Deed. But per. 3 J. contra Doderige J. It was held 9 


2 Roll. R. 


good notwithſtanding, becauſe the Action is by the Leſſee, who has not 397. S. C 
e Deed, and it is but a Conveyance to the Atlion, which is grounded up- 
on the Diſturbance done to him in Pofiettion ; Bur if he had claimed 


Reat, or Common in Groſs, which cannot paſs without Deed, it had been 


$ otherwiſe, For there he could not thew Que Eſtate, without thewing 


the Deed how he came by the Eftate. Cro. J. 673. Mich. 21 Jac. B. K. 
dlackman v. Weſt, 


9. Termor lor Years cannot declare on a Que Eſtate. 1 Salk, 363. Paſch. * \ Long 


Naire of 
Dawney v. Caſkivd 


(E) Plead- 


- . mn 
- - — 4 ew 


— — 
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(E) Pleadable ; How. Mitlout ſpecving how he came io I 
Que Eſtate. 


As oo he 1 T Fa Man pleads ſufficient Matter in Bar by a One Eſtate which he ha; 
8 he need not ſhew How he has his Eſtate. Br. Que Eſtate, pl., 
An, wv . F + 4 
F. by J. One Cites J E. 4. 26. per Markham Ch. J. 
Eſtate he | 
Las; For the Recovery is ſufficient Matter, and the Que Eftate is only C:nveyance. Ibid.— So of Re 
made to another, Ibid. — And it is a good Plea that 7. S. infeeff'd IF. D. Que Eſtate he has, and jr, 
ſhall not be of the Que Eftate, but of the Feiffment. Ibid. But it is no Plea to ſay that F. 9. was [,, Þ 
in Fee, Que Eſtate he has, but he ought to ſay How he has his Eſtate, Ibid. "i 


S in Aſſiſe, 2. In Aſſiſe the Tenant pleaded the Releaſe of the Anceſtor of the Pla. | 


Wer 7 tiff, whoſe Heir &c. with Warranty to A. B. then Tenant, his Heirs a 
rs of tho Aﬀfegns, which A. dyd, and his Heir entered, Que Eſtate he ke, Þ 


Anceftor of and good, without ſhewing How he has his Eftate, or made Atlignmen, 
the Plaintiff, and the other was compell'd to anſwer to the Deed. Br. Que Etta; 
made to 7. N. pl. 25. cites 26 Aſſ. 8. | 


in Fee, Due 


Eſtate he has, Judgment &c. and the Plaintiff ſaid that he ought to ſberu How he has the Eftate of IN 
Er non Allocatur. Br. Que Eſtate, pl. 40. Afl. 50. 


3. Scire Facias of a Fine, the Tenant ſaid that the Parties to the t 
had nothing at the Time &c. but J. N. was ſeiſed in Fee, One Ejtateh, F 
has, and leaſed to him for Life. Davers ſaid, where the Que Hſtate is 
one Meſne &c. there he, ought to hem how D. had the Eſtate, but is Þ 
where the One Eſtate is convey'd to the Tenant in the Action; But Pril: Þ 
and all the other Juſtices held it all one, and a good Plea, and no Pier 
tity. Bur per Davers, the Diverſity is that where this is convey'd tv i. Þ 
Tenant, he need not to ſhew How, becauſe the Demandant by uting hi 
Writ has affirmed him Tenant, but contra of a Meſne in the Convey- F 
ance ; & Adjournatur. Br. Que Eſtate, pl. 19. cites 37 H. 6. 32. . 

4. In Recordare Defendant avow'd, the Plaintiff pleaded in Barr, an 
bound the Defendant by Deed of one S. One Eftate the Avowant has m th © 3 
Seigniory, and did not fſhew How the Avowant had his Eftate, and ys Þ 3 
good, per Cur, Br, Que Eſtate, pl. 21 cites 39 H. 6. 8. 


(F) Pleadable, How; I ithout ſbecving Deed. 
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3 1. N Ahe, Rent the Defendant made Default, by which the T 
ok "i tiff ſhewed to the Court that it "was of Rent-Service, and the 4 WY 
"1 ſaid that the Land was out of the Fee of the Þlaintiff, but that the Pla bee 
0 1 and thoſe, Due Eſtate he has, were always ſeiſed of the Rent, and be een : 
wot 4 and the Plaintiff in Aid of the Verdict ſhewed Deed, by which ie pur rm 
18 chaſed the Rent, but not of the Commencement thereof, and it ws - WE 
1 warded that he recover. Br. Que Eſtate, pl. 39. cites 13 All. 4. 7 


Br. Rents, 2. A Man ſhall not make Title to a Rent of which he and his Anceſtors,” 


$7.24: ene thoſe One Eſtate &c. have been ſeiſed Lime out of Mind, without thew!": 
18 Specialty of the Conveyance. Br. Titles, pl. 33. cites 31 Aſſ. 23. 


4 ö — 
22 


=> r 
m—_—— — — —— 


Quia Timet. I41 
. ſhrmed, Quod nota, without ſhewing Specialty of the Que Eſtate. Brooke ſays the Reaſon ſees 


matmuch as his Anceſtor had the Eftate <uhich proved a dying ſeiſed, and Deſcent to the Plaintiff. Br. 
Que Eftate, pl. 24 cites 23 Af. 6 Br. Titles, pl. 26 cites S. C. 


z. But it is good Title to the Rent that heis Lord of the Manor of D. S. P. Br. 
aud that he and his Anceſtors, and thoſe, Que Hſtate he has in the Manor, Que Eſtate, 
ſed of the Rent as Parte! of the Manor Time out of Mind. Br pl. 23. cites 
have boos [eqs of Ol of ind. og 5 wy 


Titles. pl. 33. eites 31 All. 23. & 31 All 
23.— 


8 P. Br. Monſtrans, pl. 91. cites 22 Aſſ. 23. And ſays the Reaſon why Rent may be claimed by Que 
Litate without * Deed, where it is claimed as Parcel, or appendant to the Manor or Land is, be- 
Jute the Manor or Land may paſs by Livery without Deed, and then the Rent goes with it. — S 
Preſcription for Common Appendant, E ſtovers appendant, and the like, or in Acquittal againft a Lord, and 
thoſe Que Eſtate the Lord has in the deigniory &c. 1s good without ſhewing Deed. Br. Que Eſtate, pl. 
16. cites 24 E. 3 — Br. Preſcription, pl. 29. cites 24 E. 3. 23, 39. 


4. It is a good Title that he and all the Lords of the Manor of D. have 
ben ſciſed of the Rent Time our of Mind. Br. 'T itles, pl. 33. cites 31 
Afl. 23. | 

. A Man cannot convey to Rent, Advow/un, Common &c. which lies Br. Mon- 
in Grant only by Deed, without ſhewing Deed; Contra of Land, and firans, pl. 
Things which may paſs without Deed. Br. Que Eſtate. pl. 36. cites 18 E. 80 TO 
4. 10. per Littleton, 


For more of Que Eſtate in General, ſee JIreſctiption (Y) 
Replevin, and other proper Titles. 


Quia 1] imict. 


Quia timet. Relief. In what Caſes. 


1. A Warrantiæ Chartæ, or a Writ of Meſze may be brought beſore 
: + the Party take Loſs. Hob. 217. in the Cafe of Crookhey v. 
W codward. | 
2. Suits Quia Timet only are proper in Law and Equity ; It is at Law 
of a Mi arrantia Charte ;in Equity, as where A. grants aRext Charge of 1901. 
per Annum in Fee, and deviſes to B. for Lite, Remainder to C. in Fee, 
and dies; C. exhibits his Bill to compel the Tenant tot Lite to pay the 


. Arrears, elſe all will fall on the Remainder, and this has been decrecd ; 


and the firſt Cauſe abour Contribution was between 
and where A. had Mortgaged the Manor of Guildford for 


1 2500 J. and then deviſed to B. for Lite, Remainder to C. in Fee, C. pre- 


terred his Bill to torce B. to pay his Share of the Mortgage Money, and 
decreed accordingly, and there have been 2d Caſes ſince ot the like Nature. 
Chan. Caſes. 223. Hill. 2 5 Car. 2. in the Caſe of Hayes v. Hayes. 

3. A.granted 2 ſeveral Leaſes to B. B. aſſigns em to C. in Conſidera- 


; N of a Bond of 300 1. Penalty, to pay B. 20 J. per Annum for Lite, and 
Al the Kent, as ir ſhould grow due, to A. The Rent was 150 1. in Ar- 


Tear to A. and the Leaſe forfeited thereby, and A. entered; but on Pay 
ment of the Arrears by C. and his filling up the Leaſe, A.in the Fine 


ö allowed C. the ul! Value, notwithſtanding the Forfeiture. C. ſup- 


00 | geſteg 


142 Quia I imet. 
geſted in his Bill a Danger of Evittion, by reaſun of a fecret Truſt tor the 
Children of B's former Wife; But B. offering to indemnity C. againg 
the Claim of the Children, tho? they had exhibited a Bill concerning th, 
Premiſes, the Court decreed Payment of the Arreats of the 20 J. pe, 
Annum to B. and to continue Payment, B. giving Security to indemnj:; 
C. to be approved by the Maſter. Fin. R. 49. Hill. 25 Car. z. Powell 
Morgan and Crotts. 
There is no Inſtance of a Prohibition, Quia Timet. Arg. Vent. 31 
'Trin. 29 Car. 2. B. R. in the Caſe of Baker v. Baker. x 
5. Money brought into the Exchequer was embezzelFd, the /ucceed;1; 
Remembrancer, fearing a Sequeſtration, brought his Bill againſt the |. 
ecutor of the former, and a Demurrer to the Bill was difallowed, and 
that the Plaintiff might proceed in Chancery. Chan. Caſes. 300 Mich. 
2329 Car. z. Ayloff v. Fanſhaw. 
Jo before e 6. At any Time after the Money becomes due on the original Bond, 
2 though the Surety is not troubled or moleſted for the Debt, This Cour: 
Tho. Powis will decree the Principal to diſcharge it, though the Surety has a Cn. 
Arg. G. Equ. terbond. Per Ld Keeper. Vern. 190. Mich. 1683. in the Caſe of Rane. 
K 69, lagh v. Hayes. 
7. Covenant was to ſave Harinleſs from Payment of the Rent to th; 
Crown, Plaintitt ſuggeſted that he was ſued in the Exchequer, but it wa 
not charged in the Bill here, or proved there, that the Rent was behind, 
yet decreed in Specie, and the Maſter to tax Damages. 2 Chan. Caſes, 
146. Mich. 35 Car. 2. Ranelagh v. Hayes. 
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(B) Quia Timet. Aclions in Nature of it. 


And if in I. HERE a Man recovers in Precipe quod reddat I Default, .. 
Precipe quod ſhall not have Writ of Right, nor Oucd ei deforcent till the Ui. 


reddat the 
Tenant 

touches one 
«ho enters into the Warranty, and cannot bar the Demandant, by <:Tich Le has Judgment againſt the Tenant 
and the Tenant over in Value, the Tenant ſhall not have in Þ alue till the Demandant has ſued E xecuticn. Id 


mandant has entered. Br. Petition, pl. 26. cites 5. E. 4. 118. 


Nor Ne in- 2. A Man foall not have a Curia Claudenda till he be dammnified. Br. Pet. 


juſte vexes tion, pl. 26. cites 5 E. 4. 118. 
till the Lord 
diftrains, which two laſt Caſes were denied afterwards, and that a Man ſhall have them before his Ves- 
ation; Dia timer, Ibid. | | 
The Surmiſe of Damages in the Curia Claudenda, nor of the Diſtreſs in the Ne ixjuſte vexes is not trave:- 


ſable. Ibid. 


3. Where a Man recovers upon falſe Verdict, Attaint does not lie:“ 
Execution be ſued; Contra, in Writ of Error. Br. Petition, pl. 25. ci 
5 E. 4. 118. | . 
And Writ of 4. Writ of Warrantia Charte lies before Damages and Recovery ?: 


wid 5 Loco & 'Tempore. Br. Petition, pl. 26. cites 5 E. 4. 118. 

ike wiſe, | 
Quia timer 1 Ibid.— And after Return awarded in Replevin the Plaintiff may have ſecond 
liverance, before Return be made to the Defendant. Ibid. 


27 
"©. 
* 


5. A. ſells a Thing to B. with Warranty to pay for it at a Dav' F 
come, if the Thing ſold is corrupt, the Party may have his Adio tl 
before the Day of Payment, becauſe it is in A.'s Power to bring his Act 
0 Brownl. 122. Trin. 11 Jac, in Caſe of Freeman v. Shields; cit** 
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Quid Juris clamat. 


(A) Lies againſt whom. 


Uid Juris clamat does not lie againſt Tenant in Tail after Poſſibility Br. Attorn- 
of Iſſue extinct, tho? it be but an Eſtate for Lite in Effect. Br —__ 
Quid Juris clamat, pl. 1. cites 43 E. 3. 1. ; 
> [t the Tenant dies after Grant of the Reverſion by Fine, where the Re- 
winder was over to another for Life, before which he attorns, the Grantee 
over thall have Action of Watt, nor Diftrets for the Rent; for it was his 
own Folly that he had not ſued a Quid Juris clamat, and ſhall not have it 
now againſt him in Remainder, as where the Remainder was over for 
Liſe, the Reverſion to the Leſſor. Per Moile and Aſhton. Br. Quid 
aris clamat, pl. 21. cites 34 H. 6. 6. 
z. Where a Man leaſes for Life, the Remainder for Life, and after grants 
the Reverſion by Fine, and the Tenant for Life cr Grantee dies before Attorn- 
ment, if he in Remainder for Life attorns, it is good; but he is not com- 
pellable by this Writ. Per Choke; and therefore it ſeems that Quid 
ſuris clamat does not /ze agaluſt any but againſt him, who was Tenant at 
the Time of the Note levied. Br. Quid Juris clamat, pl. 21. cites 34 
H. 6. 6. 


I 


(B) Miit good, and Proceedings. 


1. IN Quid Juris clamat the Proceſs is Dſfringas ad attornandum. Br. 

1 Proceſs, pl. 137. cites 21 E. 3. 1. 

2. Quid Juris clamat by 4, by Rever/ron granted to them and the Heirs 
cf the one, and the one of them who had nothing but for Life died pending the 
Writ, and the Tenant pleaded it 5 Judgment of the Writ, and upon good 
Argument, becauſe nothing is to be done bur Attornment, which may 
be made to the Survivors, and alſo becauſe he who died had nothing but 
tor Term of Life; therefore the Writ was awarded good. Br. Quid 
Juris clamat, pl. 8. cires 43 E. 3. 32. ; 

3. Quid Juris clamat againſt two, the Sheriff r222rn'd that the one is a Br. Quid ſu- 
Clerk, and has nothing in Lay Fee, and the other auſwer'd that he is Sole ris clamar,pl, 
Tenant, judgment ot rhe Wrir, and yer Diſtringas itlued againſt him * A 
who was returned Nihil in the ſame Land; tor Iſſue cannot be taken in 2 — 
the Abſence of the other. Brook ſays, Quod vide Grand Miſchief for ne t the 
the other, who is Tenant in Fact, as to the Iſſues return'd ; but he may iber in this 
attorn, it he will. Br. Proceſs, pl. Sz. cites 38 E. 3. 28. | Rn. 

4- In Quid Juris clamat by 2, it the one is Nonſuited, yet the other ſhall Centra in 
take the whole Attornment, and the other ſball not be ſever d, and the Fine Aitaint; for 


Heb ve ingroſs'd of the whole, Br. Quid Juris clamar, pl. 8. cites 48 > 1693 
3. 32. ſever'd, and 
the other 


ſhall ſue forth ; and ſo this Writ varies from all others. Inid. 


S. Where Fine is levied, the Oui Faris clamat og ht to be ſucd before it S. b. And 
"e ngr9/5'4; tor after the Iogrothng no Quid Juris clamar lies; and then 1 de 
Ar 


144 Quid Juris clamat. 


. 


i-groſs'd he ſhall not puniſh the Waſt, nor make Avowry without having Arrorg. 
88 the ment, which cannot be compell'd without Writ of Quid Juris clam; 
r B Br, Quid Juris clamar, pl. 14: cites 22 H. 6. 13. Per Newton & Car. 


pher makes 
Indentures | | 
of the Fine, and delivers them to the Party to whom the Conuſance is made, and after that the Conut. 
ſhall not have Quid Juris clamat againſt the Tenant for Life, F. N. B. 147. a. 


(C) Pleadings. 


»The Courſe x, Oid Juris clamat againſt a Feme as Tenant in Dower, who ſaid as 1; 
now 6 66 Parcel that ſhe held for Term of Lite of the Leaſe of one T. who ce 
888 in Himſelf to acquit and to warrant Judgment, if without confeffing the Il ar. 
Quid juris ranty and Acquittal the ought to attorn. Green ſaid, You hold ia Dower 
clamat, or as. the Note ſuppoſes, Priſt, and the others econtra; and as to the re 
Per que Ser- She ſaid that ſhe held in Dower, and that the Plaintiif had purchaſe 
hw: =. 3 the Reverſion ſor Term of Lite only, whereas we have Warranty again 
ney after a the Grantor, who has Aſſets to render to us in Value; Judgment it to 
Plea | 2g you we ought to attorn ; and of this Plea the Court took Day to adviſe, 
ed, elpe- and upon ſuch Iſſue the Feme may make * Attorney by Bill. Br. Quid 


3 Juris clamat, pl. 13. cites 21 E. 3. 48. 


ſach a Plea 5 : : 2 
that he ſhall forfeit his Eſtate, if it be found againſt him cc. then it is clear that he 1411 make Attorney 


after the Plea pleaded. F. N. B. 147. (A) 


2. In os Juris clamat the Tenant, viz. K. ſaid, that Fine was lvl 
to D. for Life, the Remainder to K. for Life, the Remainder to the right 
Heirs of the ſaid D. and that D. granted to K. by the Deed which he ther” |, 
that he might cut and ſell the Trees at his Pleaſure ; and after D. died, and 
F. his Heir gramed by Fine to the Plaintiff, and ſaving the Advantage of 
the Deed, he is ready to attorn. And per Cur. This is a good Grant; lor 
tho' D. cannot have Action, becauſe he has only tor Term of Lite in Po- 
ſeſſion, yet if K. dies, then a Fee 1hall be veſted in him; and theretore he 
may alien the Fee by Feoffment in the Lite of K. Bur per Thorp, contra 
of Releaſe. Br. Quid Jurisclamar, pl. 16. cites 24 E. 3. 32. 
Quid Juris 3. In Quid Juris clamar, the Tenant ſaid that the Conuſor gave to him in 
Jlamat to at- 247 by the Deed c. Judgment it he ought to attorn, and fhew'd the Deed; 
torn b a 3 ; 17 27 7 
Fine levied of the Plaintiff ſaid that the Tenant held for Term of Life, as the Note ſup- 
the Rever- poles, Priit, & non Allocatur ; upon which he /a:d further abſque hoc, thai 
ſron of the the Couuſor gave in Tail, & non Allocatur. Finch ſaid, You ſhall anſwer to 
. , the Deed, as that Riens paila by the Deed, or the like, upon Which he 
nant pleaded [aid that the Tenant held for Term of Life, as the Note ſuppoſes, abſnue bir tit Pl 
that before the Conuſor gave by the Deed prout &c. Priſt, and the others ecm; AE 
the Note le- and ſo note, that he was compell'd to anſwer tothe Deed, and yet u Þ 
| 2 5 4 ger. Br. Quid Juris clamar, pl. 11. cites 38 E 3. 20. | 1 
Wl Deed ieh he ſhew'd, had releaſed to bim and his Heirs all his Right, judgment fi Actio. Bell. off-r'd tn 
aver that he beld for Term of Life, as the Note ſuppos'd, & non Allocatur ; upon which he {a , ir! 7 
of the Cenuſor for Life the Day of the Note levied, abſque hoc, that he releaſed before the Note, Pri, a4 - Þ 
mitted for a good Plea, without ſaying expreſsly Net the Deed of the Gorufor ; for he has denied it, *+ © te 
ger may deny a Deed, f e ou the Iſſue was received, and the 'Tenant alleg'd the Deed at L anc ti? 
other pray'd Vime where the Land is, & non Allocatnr, but was of L. and Proceſs was made agi 
the Witneſſes, as it was ſaid. Br. Quid Juris clamar, pl. 3. cites 44 E. 3. 34. 
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uid Juris clamat again/t Baron and Feme upon the Nile of a Fin, 

which was, that where the Defendant held for Term of 8 Nears, .. 
Grant of F. and which after the Terin to him ought to revert, to remain 7110 
0 . 1 2 . . . * ; 8 | 1 
Plaintiff &c. (And fo lee that it is admitted to lie as wel! upon 2 a WH 
Years as upon a Leaſe for Life ;) the Detendant [aid, that e Stranger a 
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I 15 E. & 29. 


a 1. Wet. 2. cap. 4. 


and the Tenant ſpall go quit. 


2 1 * : . 3 . . _ EW 5 
e Tenant in Dower, in Free Marriage for Life and in Tail, upon e, by 


Quod ei deforccat. 145 
2 a N , hy . 5 
1, and leaſed to him for 8 Years, and died, and the Tenements deſcended * Orig is 
1 5 "nd W. who releaſed to the Defendant in Fee, abſque hoc that the Conu- oy 5, Oy 
, had any Thing in the Tenements the Day of the Note led; and a good Editions of 
Plea, without thewing that he was ſeiſed at the Time of the Fine; for Brook, but it 
this 1 prov'd by the Plea, and is not * double, Viz. that the Releaſe thall appears by 
e Fee, and that the Conuſor had nothing; for the one is the Plea and 2 es bo 
che other is the T raverſe. Br. Quid Juris clamar, pl. 9. cites 3 H. 4. 3. fhoul 15 
(Double.) 


In Quid Juris clamat the Defendant claim d Fee, and the Plaintiff _ N 
„ untained that he held for Term of Life the Day of the Note levied, alſque prin Ba. 
hoc that he was ſeiſed in Fee the Day of the Note levied; and it was laid, ,,, and 


that in the Books ſuch Itlue has been received, and in ſome Books the Peme, who 


Tenant ſaid that he was ſeiſed in Fee, abſque hoc that he held tor gre ile 
Tt J ' "1eW of tre 
Term of Life prout &c. Br. Quid Juris clamar, pl. 20. eites 1 HK 729 f 


and, and 


diere ouſted, whereupon they ſaid that at the Time of the Fine levied ij ey «vere ſeiſcd in Fee; and this is no 


) a1 erithout anſwerin? if they beld for Life, or not; for it is only Argument, upon which they ſaid, ab/qe 
4s r 17 for 7 14 of Life — Da of the Note levied. And a good Plea per tor. Cur. quod nora, 
without ſhewing how they <vere ſeiſed in Fee. And per Littleton, If ir be found that they have only for 
Term of Life, they ſhall loſe the Land, becauſe they claim'd Fee. Br. Quid Juris clamar, pl. 15 cres 
Br. Quid Juris clamat, pl. 22. cites S. C. 


For more of Quid Juris clamat in General, See Attorniment, 
and other Proper Titles. 


Quod ei * Deforceat. 


* Decforciare 
is a Word of 
Art, and 
cannot be 
expreis'd by 
any other 
Nats, That when Tenant in Dower in Frank-mar- Word; tor 


| 3 oF : | it ſignifieth 
riage, vy the Courteſy, for Life or in Tail, boſe their , ald 


—— ſ— — — — — — —— ——— —Eäät.— — — 


13 Ed. 1. 


Land by Default, and the Tenant is compell'd to ſbetw his Right, they may Lands or 
duch the Reverfioner, if they have Warranty ; and then the Plea ſhall paſs Tenements 
betuixt the Teaant and the Warrantor, according to the Tenor of the Writ by from the 


«ich the Tenant recovered by Default 3 and ſo from many Actions they ſhall 8 
to one Fudgment, vis. That the Demandait ſhall recover that Demand, Caſe cher 
the Entry of 
Hy this S/atite, in Place of a Writ of Right, a ©nod e! Deforceat 1s gh che Fight 

! $ 


S |), taken away, 
e De, ault, or the De- 
; | fore 
holdeth it fo faſt 4 


, as the right Owner is driven from his Real Præcipe, wherein it is ſaid, Unde A. eum 


F1njuſtc Deforcear, or the Deforceor ſo diſturbeth the right Owner, as he cannot enjoy his own, Co, 


Lit. 33 1. b. 


(A) Lies for whom, and againſt abo. 


| . 1 Tenant for Life loſes his Land in a Ceſſavit brought againſt him / » 


Default, yet he ſhall have a Quod ei deforceat by the Statute of 


MWeſtminſter 2. F. N. B. 156. (A) cites H. 5 E. 3. & Ml. 9 E. z. 


th 


2. Quod ei deſorceat was brought by the Feme, who preteaded to bs 7 
rin Dower, who loft by Default in Scire facias, where her Baron was it 
tothe Loſs, And fo ke that it lies for him who was not Party t6 ttt 
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146 Quod ei Deforceat. 
Laing; And Per Belk, it lies againſt one who was not Party to the Li 
Br. i3ucd ei deforceat, pl. 3. cites 41 E. 3. 30. 1 
3. Quod ei deforceat was brought by zwo Men as Heirs in Tail in Gui. 
kind, which they claim'd to hold to them and the Heirs of their Bodies 
inuing; And awarded good, notwithitanding that they cannot have 1ji. 
| ___ of their Bodies. Br. Quod ei deforceat, pl. 5. cites 46 E. 3. 21. |; 
S.P. 2 Inf. 4. If two Coparceners, Tenants in Tail, loſe their Land by Detault, ths 
351. all join in a Quod ei deforceat; and yet the Default of the one js 90 
the Detaulr of the other. F. N. B. 155. (H) cites M. 46 E. z. FE 
5. It Tenant for Term of Life, or Tenant in Tail be diſſeiſed, they nu 
have Quod ei detorceat as well as upon Recovery by Detaulr, tor the „, 
tute of Weflminſter 2. gives it upon Recovery by Default; but there 51; , 
Dd ei deforceat at Common Law, and be it upon Diſſei/in or Recovery i; | 
Default, all is one; tor neither the Writ nor the Declaration make Menticy | 
any Recovery. Br. Quod ei detorcear, pl. 1. cites 33 H. 6. 46. | 


If the Fi. 6. It a Man be ſeiſed in 2 Uxoris, and another recovers againſt m 


oe pie | oy ; e thy 
2 hs by Default, and the Baron dies, the Feme ſhall have a Cui in Vita, and us 


ed of Lavd Quod ei detorcear. Er. Quod permittat. pl. 9. cites 2E 4. 11. 

in the Right 

of the Mie for the Liſe of tle Wife, ard they loſe the Land in a Præcipe quod reddat by Default, i. 

they ſhall have a Quad ei deforceat &c. F. N. B. 156. (A) h 
So if a Woman loſe by Default, and taketh Husband, ſhe, and her Husband ſball have the Quod ei def 

ceat. F. N. B. 155 (F) 


Ibid. in the 7. The Quod ei deſorceat lies againſt a Stranger to the Recovery ; it; 
new Notes Man recovers by Default, and makes a Feoffinent, the Quod ei detorcey 


83 i ſhall be brought againſt rhe Feoffee, F. N. B. 155. (F) 


E. 3. 43. ac- 
can but it is doubted 11 E. 3. & 16 E. 3. For by Pulton, If the Feoftor recovers in a WI i 
Right, the Feoffee cannot tender Suit and deraign &c. 5 

2 lIuſt. 352. Lord Coke ſays, It may be brought _ the Alienee of the Recoveror, becauc te 
Words of the Statute are indefinite; and unleſs the Writ did he againſt the Alicnce, tlie Demindar 
could not have the Effect of his Suit, viz. The Reſtitution of the Land. — Br. Quod ei deforten 


pl. 3. cites 41 E. 3. 5. S. P. 


8. P. 2 Inſt. 8. If Tenant in Tail loſes by Default, and dies, his Heir ſball nat hut 
yo the Quod ei deforceat, but a Formedon ; tor that is his Writ of Rig! 
F. N. B. 155. (F) | 
A Tenant 9. It Tenant by Receipt upon the Default of Tenant for Life appears, ail 
1 of is received, and pleads, and atterwards /oſes by AtF1on tried, yet the Ti f 
Default in for 4 * all have a Quod ei detorcear ; for the Judgment is given agau 
Przcipe, him by his Default. F. N. B. 156. (B) | 


whereupon , 
he in Reverhon is received, and pleads to Iſſue, and it is found againſt the Ter ant by Receit, and [14 Þ 
ment is given for the Demandant, the Tenant ſhall have a Quod ei deforceat; for albeit there ba 
dict giden, yet the Judgment is given upon the Default. 2 Inſt. 351. 1 


SP. But if 10. If the Tenant for Life in Præcipe vouches, and the Vorchre gi, 
the Lenant appear, by reaſon whereot the Tenant loſes by Default, he thall have 


the 2 . Quod ei deforceat by the Statute of Weſtminſter 2. albeit the Judge" 


ajears and be not given tor the proper Default of the Tenant; for the Statute u 
2 into Per Detaltam generally, and not Per Defaltam ſuam. 2 Inſt. 351. 
tte arran- : 
7 and afterwards loſes by Default ; now if the Tenant loſe by the Default of the Vouchee, he 11” 
ave a Quod ei deforceat, becauſe be ſhall have Jude ment to recover over in Value anainſt the I 7 
the Default of the Vouchee, fo as he ſhall have Recompence; but if the Vouchee doth not appes', © 
makes Default, then he ſhall loſe the Land by the Default of the Vouchee ; but that is not the Us! 
of the Tenant, and therefore Quere of that Caſe. F N. B. 156. (B) 
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Quod ei Deforceat 147 


(B) Lies in what Caſes, and when. 


1. E ME brought Writ of Dower again/t Tenant for Life of the Rent, 2 Iuſt. 351 - 
and reciver d by Default, and the Tenant for Lite who left by Defan!t cites S. C. 
brought Lucd ei deforceat againſt the Tenant in Dower, and recover d by De- 


fault; upon which the Tenant in Dower brought another Ouod ei deforceat ; 


ind 10 ſee Quod ei detorceat upon Quod ei detorcear, and that upon Re- 
co.ery by Detault in Quod ei deforceat, he who loſes may have another 

a9 ei detorcear. Br. Quod ei deforceat, pl. 13. cites 13 E. 1. and 
Fitz h. Voucher 286. 

2. Ittaint lies upoz Recovery 7 Default in Aſiſe, and therefore it ſeems See the Mar. 
that Quod ei detorceat does not lie upon ſuch Recovery by Default; for gin of pl. 4. 
it is by Jury, and not properly by Default. Br, Quod ei delorcear, pl. 

14. cites 17 E. 3. and Fitz h. Attaint 69. 

z. Quod ei detorceat was brought upon Recovery in Affiſe againſt the S P. Inſt. 
Heir of him who recover d, and he wuch'd to Warranty N. M. and pray'd S & e 
that for his Nonage the Parol demur, and the Voucher ftood, but the Age was © 
intel; becauſe he could not have had his Age in the firit Action. Brooke 
ſays, And ſo ſee that it lies upon Recovery in Aſſiſe, and that the 7enart 
may vouch in this Action, and allo the Demandant may vouch by the Statute 
of Weftmiaſter 2, cap. 4. Ac jt efſet Tenens ; bur he ſays, It ſeems that this 
is atter that the Tenant has maintain'd the Title of his firſt Writ, and 
pleaded the Recovery; and he wonders that it lies upon Recovery in Afjiſe, 
tor this is by Jury, and not by Default. Br, Quod ei deſorceat, pl. 4. 
cites 44 E. 3. 42. 

In Waſte it was faid, That wpoa Writ of Inquiry of Waſte, if the De- In an Ate 
ſendant loſes the Land waſted, he may have Quod ei deforceat. Per Hank. 999 
To which there was no Anſwer, But Brooke ſays, Ihe Law ſeems to be > ly ns 
contrary ; for there it was agreed per tor. Cur. That Attaint lies, and makes De- 
the Party may challenge; and therefore this is a Recovery by Verditt, and fault, yer 
not by Default, and then Quod ei deforceat does not lie. Br. Quod ei de- Wers, 154 
torceat, pl. 7. cites 2 H. 4. 2.— Bur the Challenge is deny'd 21 H. 6. "arg 
But Per Newton and Paſton J. there, and Markham and Portington — that 
Serjeants, Attaint lies. Ibid. 9 the 

1 
given in both Caſes, and therefore there no Quod ei deforcear lies. 2 Inſt. 351. — F. NB 3 0 E) 


: P. — SY Ow. 101. Paſch. 33 Eliz. C. B. Elmer v. 'Thatcher.— Cro, E. 263. S. C. — And 271. 
pl. 279. 8. C. 


S. It Tenant in Tail, or Tenant in Dower, or by the Conrteſy, or for Term The Regi#- 
ot Life, loſe their Lands by Default in a Præcipe quod reddat brought againſt bel cars 
them where they were ſummoned according to Law &c. then they have no «pg; by f 
other Remedy but this Writ of Quod ei deforcear, F. N. B. 155. (B) the Goertely 

is by Equir 
of the Statute of Weſtminſter 2. But if the Tenant in Tail, or ſuch other Tenant who hath a 3 
Eſtate, leſe by Default where be is not ſummoned &c. then he may have a Writ of Diſceit or a Quod ei de- 
forceat, as he pleaſeth. F.N.B. 155. (D) | , 


6. If a Man life any Land by Default in a Writ of Right in a Court Ba- 
ron, he may remove that Record into C. B. and then have a Quod ei 
detorceat upon that Record; and fo he ſhall have a Quod ei detorcear, 
alrho? he do not remove the Record; But then it ſeemeth that the 
Quod ei deſorceat ſhall be ſued in C. B. or in the Court- Baron, where 
he loſeth the Land, as he pleaſeth ; Tamen quære. F. N. B. 155. (E) 
7. In a Præcipe quod reddat if the Tenant for Life, or in Tail appear, But if Le- 


enn after depart in Deſpite of the Court, he thall loſe his Land, and yer gab, in Tail, 


he or Tenant 
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148 Quod ei deforceat. 


for Lite, he ſhall have a Quod et deforceat ; for that Recovery is by his Default, 


rod "= "wut becauſe he did not appear when he was demanded. F. N. B. 155. (I) 


Writ of Right depart in Deſpite of the Court, he ſhall loſe his Land, and there he ſhall not have a 
Quod ei deforccat, becauſe Judgment final ſhall be given againſt him in that Caſe. F. N. B. 155.(I) 


— 8. P. 2 Inſt. 351. 


8. It A. & B. be ſeiſed of Lands, and tothe Heirs of A. and a Recovery iz 
had againſt them by Default, A. ſhall have a Writ of Right ot his Mojiety, 
and B. a Oliod ei deforceat upon the Statute of Welt. 2. and when they 
recover, they ſhall be Jointenants again. 2 Inſt. 351. 

9. Upon a Nil Dicit no Quod ei deforceat lies. 2 Inft. 351. 

10. Though the Demandant in the Quod ei deforceat after the Recovery 
pleaded cannot vouch, yet the Quod ei deforceat is maintainable. 2 Inf, 

2. 

As if the 9” 1. It Recovery by Default be in ſuch an Action where no Voucher lies, yet 


E oy the Quod ci detorceat is maintainable. 2 Inſt. 35 2. 

y Derantt 

be in a * Scire Facias brought pon a Recovery or Fine, or in a Mrit of Extry, or in the Qibus brought a. 
gainſt the Diſſeiſor himſelf, there lies no Voucher, and yet a Quod ei deforceat is given by the Stat. of 
Weſt. 2. upon ſuch a Recovery by Default. 2 Inſt. 352— *. P. Br. Quod ei deforcear, pl. 3 cites 41 
E. 3. 30 S. P. And if the Recovery was in B. R. then he may ſue the Quod ei deforceat in C. 6, 


F. N. B. 155. (G) 


(C) Y/7ri and Pleadings, and Judgment. 


i. IF Lands are given to Baron and Feme in ſpecial Tail, the Remainder 
to the Baron in Tail; and after the Fee dies without Iſſue, and at BR 
ter the Baron loſes by Default in Præcipe quod reddat, he ſhall have Quod ei 
deforceat, quod clamat tenere ſibi et Heredibus de Corpore ſuo; For the hirit Wea 
Tail was determined by the Death of the Feme without Iiſue, and then 
the Baron being in Effect but Tenant for Lite by the fr ff, this now jhall 
merge in the Remainder ; And therefore the ſecond Tail was executed at th 
Time of the Recovery by Default. Br. Quod ei detorcear. pl. 11. cites 5 
E. 3, 4 per Middleton. 
| 2. It was agreed that in Quod ei deforceat the Writ fball not mentisn 
*. N 58 % whoſe Gift it was, though it be ©uod clamat tenere fibi et Heredibus de 
35 I rpore ſto exeuntibus; Contra in Cui in Vita. Br, Quod ei detoxcear, pl.6 | 
8 P. per eites 48 E. 3. 8. = 
Danby Br. 3. In Quod ei deforceat it was agreed, That the Nit nor the Count dd 
od eie. not make mention of any * Record er Recovery; and Needhem faid, That in 
forceat, pl. 9.x; 2 : . as 
Wales it is uſual in Quod ei deforceat to count in Nature of what Ac- 
cies +34: * argon . 
11. — Ia the tion he will [in a Plea of Land] quod nota, by Cuſtom there; and atter 
Quad ei de- the Tenant pleaded that there is net any Record, by which it may appear thi! 
forceat the he Tenant ever recovered the Land againſt the Demaudant ty Default, Et 
Demandant Aa: 7 „ 
counted that hoc &c. And a good Plea, per Danby, Moile, and Needham, tho' tue 
he was ſeiſed Writ nor the Count do not make mention of any Recovery, becuz 
for Life, or the Action is given by the Statute upon Recovery by Delaultz 
in Tail, where no ſuch Action was at Common Law; But Aſhton, Chock, au 
without 2 4 : : Pain: 
ſhew ine of Davers contra, and that it is no Plea, and Ne detorceat pas is no Plc i2 RY 
whoſe Leaſe this Action, per Cur. and after Aſhton agreed with Danby, Moile, and Br 
or Gitt, for Needham; For it was agreed, That 20 Luod ci deforceat was at Comic? RY 
that the AC- Law; quod nota. Br. Quod ei detorcear. pl. 9. cites 2 E. 4. 11. . 
tion 15 2 : Feet g 
broughtof 4. And after the Tenant pleaded Nul tiel Record &c. as above to one mY 
his own of Land, and the Demandaut demurred upon it, and he pleaded to the rc”, ee 
Poſſelſion, f hat F. was ſeiſed Cc. and infeoffed the Tenant and J. S. the Baron, a. SG 
— [N the Demandant, and F. S. died, and this Tenant ſurvived, end the De 
in himfelf mandant, as his Feme, claimed Dower, and entered nen hin, and the Te- 


and that pant oufted her &c, Quære of this Plea. Ibid, 


* 6 FF „ 
, 15 ö * 


5. And 


ia Licu oi Aid Prayer; Per Frowicke he hall not fhew Caſe, as appears by q-tor-catthe 
the Stature, wor vouch a Stranger by Reaſon of the ſaid Statute, and he ©2178 


all have that which appertains to the Voucher. Br. (ual ei detorceat. 
pl. 16. cites ® 14 H. 7. 10. wot vouch 


Ez F. 1. / Rutland, called Qued ei detorceat, againſt the Defendant | 
gr Lands in Cardiganſhire, and made Proteſt :tion to proſecnte it in Nature 
W 4 Lud ei deforceat at Common Law; And this was lor one Meſſuage, 
Acres of Land &c. which J. S. gave to NM. and the Heirs of her 
du, And that the Deſendant deforced them, and de, That the 
Ad. . was ſeiſed in Fee, and gave tie Lands to H. in Tail, and that .. 
Porried G the Demandant, and that the Detendant deforced them; the Te- 


- 5 — — — —ͤ—ũUM;L — — — — 


Quod ei deforceat. 


And after it was ſaid Anno 10 E. 4. that he 2! ry that there is no and that the 
Record or Recovery, by which it may appcar that the Land wis recovered by r ney F 
uw : SF. © 1 / yo VWs Qotoice 
De/ault againſt the Demandant; For it may be that be tft by Default by him uU ut 
1 "it of Right iN Court Baron, eohich 124 art any Record, and Jet this is a making any 
Recovery ty Default ; which ſee Anno 10 E. 4. 2. Ibid. Br. Quod et Mention of 
ver! p og | ke Bo. 
detorceat, pl. 10. cites 10 E. 4. 2. and lays it 13 a good Plea by the O- a „n 
5 | el and then the 
pimon ot the Juſtices, Fenunt may 
; defend the 
Riohtof the Demandant &c. and either ſhew hoy he recovered 2gainſt the Demandant by Form: don, 
or "her real Action; and in the Purcloſe of his Pla ſhail lay, Thar Ipſe paratus eſt ad Mu utenen- 
Cam Jus & Titulum ſuum predict per Donum prædict' &c. unde petit Judicium, whereby the De— 
CEndant in the Quod ei deforceat id become Actor, and in Effect revives the former Action, and the 
Nemandant in the Quod ei deforceat is become in Manner of a Tenant to the former Action, and may 
vouch as if he were Tenant to the former Action, becauſe if he hath but an Eftate for Life, it is not ſafe for 
kim to plead in chief but to vouch him in the Reverhon ; therefore he can vouch no other bur him in the 
7! evertion ; or it the Defendant notwithſtanding, upon the Title of the former Recovery, plead ſome 
er Bar, then the Demandant inthe (Quod ei detorceat ſhall not vouch at all, becauſe the former Ac- 
ton is not revived; And if the Defendant plead the former Recovery, the Demandant may traveric the 
Tirl-, or plead any thing in Bar of the Title. 2 Inſt. 351, 352. 
In Quod ci deforceat the Tenant ſaid, Thar the Demandant did not ſhew Record; judgment; Et 
non allocatur; For it lies without ſrewwing Record; whereupon he challenged that the Writ did not 


— — 


_ 


oe for the Baron; Et non allocatur, upon which he demanded the View, and was ouſted ; For the Statute 


is general; (Quod nota. Br. Quad ei deforceat. pl. 3. cites 41 E. 3. 39. 


6. Quod ei deforceat againft one by two, and the Tenant pleaded as to that 
which belonged to the one, a Recovery had againſt Loth, the Title of which 


it hers ready to maintain, and demanded ſudgment it as to him Action 
8 &c. and as to that which belbnged to the other he pleaded Relenſe &c. and it 
was debated it he ſhall have both, becauſe the Recovery goes to all, 


Quere. Er. Qhod eidetorcear, pl. 8. cites 36 H. 6. 29. 

7. In Quod ei deſorceat the Demandant vouched a Stranger, and 3 Queſ- Pr. Voucher 
tions aroſe, It he ſhall ſhew Cauſe, or if he ſhall vouch him who has no- 185 1e 
taing in the Reverſion, or if he ſhall recover in Value, or that it be only 4% c.,, 1 


ik 


ſell recover treble Value 3 For 1natinuch as this Statute gives Voucher, he % 3 


F orhee cau- 


by +4 3 
7 Lr. 


W 20d ei deforceat, pl. 17. cites 10 H. 7. 29. — 2 Inſt 352. S. P. cites S. C. & 50. E. 3. 25. — Nor 


ne Words of the Statute of Weſtm. 2 cap. 4 can he vouch any other beſides % in Reverſon. 2 Init. 


2 —— 11 Rep 62 b in Dr. Foſter's Caſe. 


The Tenant and Demandant may both vouch within the Act of Weſftm. 2. by reaſon that it give Vou- 


cher, and by Conſequence he ſhall recoyer in Value. 2 Int. 3 52.-- * 1 his ſhould be 19H. 7. 10. b. pl. 5 


8. It is wot of Neceſſity that the Defendant in the W rit of Quod ei de for- As the Ve 


ceat do plend the former Recovery, bur he may plead any other Bar. 2 Inſt. , /⁹⁹ 
8 * 
1 352. 


(old Releoſe 
of all ti.c 
79 Fi 


Weſt the Demardani; quod nota. Br (nod et deforcear. pl. 9. cites 2 E. 4 11. —— Ir every Qued 
ei de forceat the Tenant may piead in Bar, as in other recipe quod reddar, or may plead Recovery it he 
ill, and if the Tenant pleads Recovery: then may the Demandant wut by the Hatute Ac ſi efjet tenens, but 
Contra, if another Bar is pleaded, and nt Reccvery, and fo Prima Facie it is no Plea in Quod ci de forecut to 
WF cad Not tie Record; For it may be founded upon other Cauſe, bur after Recovery pleaded Nul tiel 
Hecord is a god Plea ; Per Littleton for Law, which Say ing none denied nor affirmed, , Br, (nod ci 


clorcear. pl. 1. cites 33 H. 6. 46.——— Br. Voucher. pl. 10. cites 8. C. 


9. G. and M. his Wife brought a general Writ appointed by the He of (e. 75 1 25 
Pins 


% * - EE 
10 C. 419.71) 


P 
/ 


i fleaded in Abatement of the Writ, ZI Qued ci detorccat Was a 
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150 Quod Permittat. 


Writ formed by the Statute Weſtm. 2. cap. 44 which was ſubſequent t, 
the Statute of Rutland, and therefore 7he Demandants ought ty lau 
brought a ſpecial Writ ot Quod ei detorceat, according to the Statute (4 
Nm. 2, and not a General Writ according to the Statute of 12 F. i. 
And Judgment was there given that the Writ thould abate, y hereupon 
G. and his Wife brought a Writ of Error; And per Cur. that Judge; 
was reverſed ; For that this General Writ of Quod ei detorceat is god, 
And they all agreed that ſince the Statute of Rutland appoints ſuch Ce. 
neral Writ Pro Placito Terræ, and directs a ſpecial Proteſtation to fue i: 
it ſhall not be extended only to Actions which were at Common Lay, ,; 
to any Statute before, 12 Ed. 1. but alſo Actions given by any {11}. 
ſequent Statutes, and theretore it extends to a Cid ei aetorceat given |; 
the Statute Weſt. 2. therefore the Judgment in Wales being reverſed, 7 
Rule was made that the Tenant thould plead next Term. Jo. 380. p. 
12. Hill. 11 Car. B. R. Griffith v. Lewis. 


(A) Lies, In what Caſes. 


I. Ræcipe quod reddat was brought of 4 Bailiwick, and well, ad 
yet properly a Quod Permittat lies of ſuch a Thing. Br. De. 


mand, pl. 43. cites 34 E. 1. and Fitzh. Brief, 855. 

| | „ 933 

3 2. Ot Common of Paſture Quod Permittat lies. Br. Demand, pl. 4. 
1 cites 4 E. 2. and Fitzh. Brief 792, 793. 


mittat lay always of Common, be it Common certain, or uncertain, and not Precipe quod Reddat; 


« $4 


Fong ; quod reddat lies of . ns for 20 Beaſts, but not of Common for 20 Beaſts, per Fitzherbert; . 
the Diverſity. Br. Quod Permittat, pl. 1. cites 27. H. 8. 12. 


"Ry GY 


3 yo 
* 5 * 


hs. "es. T 


F 


And Precipe does not lie of Cen 


certain againſt Pernor of it, any more than againſt 'Tenant of the Soil. Br. ibid. 


3. If a Man ought to Grind, and has uſed Time out of Mind!: 


Grind Toll free at the Mill of D. and the Miller takes Toll, Action lies 
et Armis ; bur if the Tenant of the Franktenement of the Mill tas 


Toll, in ſuch Caſe there lies a Writ of Quod Permittat, Br. Quod Fe] 


mittat, pl. 5. cites 41 E. 3. 24. — And with this agrees 44 K. 3. cn 
nota, that is to ſay, of the Action Quare Vi et Armis. | 

A Quod Permitzat ipſum Reducer* curſum Aque &c. which ts | 
turned, will well he, F. N. B. 124. (D). | 


(B) Lies; For and againſt whom. 


1. U OD Permittat lies againſt the Otener of the Water of 2 11 
over the Water, Br. Precipe, pl. 29. cites 4 E. 2. and Fus“ 
Brief 193. 


* 
wa, tb a n 
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Quod Permittat. 1851 


8 


> It lies of Common of Paſture, Turbary, Piſchary, and reaſonable f. So the | 
F/overs, againſt a Diſſeiſor of a Diſſeiſin made (by him and his Anceſ- b ney Ori- 
tors) to the Plaintiff, or his Anceſtors, and not in other 5 ; becauſe 
(trhere) he ought to have a Writ in the Deber & Solet. F. N. B. 
H. 

7 No er may have a Writ of Quod Permittat of a Diſſeiſin made 
unto his Predeceſſor, and ſhall make mention of the Diſſeiſin in his Writ. 
F. N. B. 123 (H.) ; 

4. Tenant in Tail ſhall have a Quod Permittat. F. N, B. 124. (B.) 

5. A Man ſhall have a Quod Permittat againſt the Tenant of the Free- 
70% for an Act done, or a Diſturbance done by a Stranger, who was nor 
'Tenant of the Soil. F. N. B. 124. (E.) 


(C) Miu, Proceſs, and Phadings. 


1. HE Biſhop of Wincheſter brought 4 Writs of Quod Permittat 
againſt the Abbot of Hide, Quod Permittat W. Epiſcopum Re- 
ducere curſum Talis Aque, in Soka Winton quem T. nuper Abbas de Hide, 
Predecetior dicti Detend. duxerit ad Nocumentum liberi Tenementi ſui 
in S. Winton, And counted that whereas he had the Courſe ot Water, 
which Courſe run directly to his Mis in S. the Abbot has miſturu'd 
the Courſe of the Water, fo that the Mills, which uſed ro grind fo many 
(Quarters of Bread Corn, and fo many of other Corn, by the Day and 
Night, now cannot grind but only &cc. and corned divers Counts in the 
Writs; and in the one Writ, becauſe the Plaintiff counted that it was 
trra'd in his own Time, Ad Nocumentum liberi Tenemeati ſui ; The De- 
endaut ſaid that there was none miſlurn'd in Time of the Plaintiff, nor any 
Z. Abbot of H. in your Time; Priſt; and after he held him to the one, that 
is to ſay, that it was not miſturn'd in the Time ot the Plaintiff, and be- 
cauſe rhe Biſhop could not deny that there was no Turning of the Water 
in his Time, and had counted Ad Nocumentum liberi Tenementi ſui &c. 
nich ſhall be intended in his own Time, therefore the Writ was abated by 
Award, quod nota; and after, in the other Writs, he demanded the 
View, and had it; quod nota, Br. Quod Permittat, pl. 3. cites 
2 H. 4 13. 
2. In Quod Permittat the Proceſs after Appearance is Diſtringas ad It was ſid,” 
Reſpondend, Br. Proceſs, pl. 28. cites 2 H. 4. 14. that if the 


; Defendant 
males Default after Appearance in Quod Permitrat, yet the Plaintiff ſhall not have Diſtreſs to anſ:uer to 


tre Veſauli, but to antwer to the Party only ; quod nota. Br (od Permittat, pl. 2. ciics 42 E 3 9 


3. In Quod Permittat Fudement by the ſecoad Defuule ſliall be 
Swen 70 recover, per Patton, Br. Quem Redditum reddit, pl. 1. cites 
9 H. 6. 21. ' 

4. When Common of Paſture is claimed in the Land of any Perſon 
certain, then the certain Number of Cattle are not put in the Writ &. but 
it is Habere Communiam in N. and fo many Acres of WO Od &c. quam 
habere Debet, ut Dicit &c. F. N. B. 123. (G.) 

5. In a Quod Permittat of a Common the Tenant alleged Darrein 
Khan in the Plaintiff; and it was adjudged a good Plea to abate the W rit. 
Bur there the Plaintiff counted ot the Seiſin of his Anceſtor ; For « 
Man thall have a Quod Permittat of his own Setlin, as it ſcemech. 
F. J. B. 124. (C) 

6. The Proceſs in a Quod Permittat is S:mmons, Attachinent, and 
Diſtreſs, and if the Sheriff at the Summons return Nihil, the P11 atiff 
"nay pray a Capras, and have it. F. N. B. 124; (FJ cites H. 39. E. 2. 


20 


- 
— —— — 


a _— a a 
Z aan” wt 
= ALAS — 


- ” 


1 
—- ICE — 


= un 3 — - 
l Y £ 7 4. - — 
- -- Wo 2 — — — ba 822 8 = b 4 : - = 
* 2 8 - * « - - 8 
2 * n A" — — * = 
* * — = 
RE” 2-4 4 2 — — r r — A =" xx r. 1 
* — — bs * 4 ? * =» — bad L " 
* p- i A * 2 =_ 5 „6 
I . « 3 4 N 
7 = E ws > - 9 — — * AA 7 - Pas 
— — mo " b > _ 47 PIT 26202 A 12 \ B'S by au 4 
. = * « — * 8 . I" Ex _— a 
* © e = - — - 2 — 8 ko , 8 1 p K 
Ce = — — 5 2 " — — 4 
— — — COD % "I — oo << * 
== - er 8 3 | ry „ 


Quo Minus. 


(A) In what Caſes. 


S: C. cited. 1. Prior Alien was made to come into the Exchequer to anſwer 10 77, 
Arg. Hard. King of his Farm, and ſaid, That J. N. held Part of his Gi 
507. Palch. without which he could not ſatisfy the King; upon which Writ was granted 
1 ke hi Ad reſpondendum tam nobis diff prior”. Kirk ta 
11 m to make him come Ad reſpondendum tam nobis dict prior'. Kirk laid, 
1 2 95 
Caſe of Caf. He ought to anſwer at the Common Law to Action brought by the Prior; 
tle v. Litch- And Skip. [awarded him to] anſwer; tor of all that which torches thy 
held. — King, and may tin tothe Advantage of him to haſten his Bufine/s, this Court 
So the Prior | - : . i e ee 
ſhall take Conuſance ; quod nota ; whereupon the Defendant anſwer'd, and 


. t 3 i 1s Ti | 
of claim d them as Tithes, and the other as his Tithes &c. Br. Quo Minus, 


whom the k 
Kino had pl. 4. cites 38 Aff. 20. 


leaſed certain 
Poſſeſſions for a Rent, was impleaded in the Exchequer for the Farm thereof Arrear tothe Hing; and he came 


and ſaid, That the Prior of B. had a certain Penſion which «vas Arrear by 40 Years, and pray'd Writ to tis 
Kine, (which ſeems to be Quo Minus) that he might come and anſever it to the King in Part of the Pay ment, 
au/ o came and ſaid, That this is a Franktenement, and a Choſe in Action; and that this Writ does not lic 
but where one can prove Debt to the King, or Debt to him who is Debtor to the King, and of which 
the King may have Writ of Debt; Judgment if the Court will take Conuſance. But Belk. Contra, 
and fo he relinquiſh'd it. Br. Quo Minus, pl. 1. cites 44 E. 3. 44. 


Br. Nonabi- 2. A Monk profeſs'd, Farmer of the King, or a Feijze Covert Farmer of tle 
Iity, pl.. King, her Baron exil'd, may ſue at Common Law in the Exchequer; and 
cites 8. C. this ſeems to be by Quo Minus, tor the Monk was ſent to the Exchequer. 
Br. Quo Minus, pl. 2. cites 2 H. 4. 5. 
Br. Action 3. It I have Hſtovers in another's Land, and the Tenant cuts or abate 
ſur le Caſe, all the Wood, I thall have Quo Minus. Br. Quo Minus, pl. 3. cites : 
- &9. CITES 
at a H. 4. 9. 


2 H. 4 11. 
S. C. Per Markham. 


* Put Quo 4. The Debtor of the King may have Quo Minus for his chu Dult t 
nag hr _ pay the King, but he can bt have Quo Minus of the Deli which is dre 
quer for him 79 Hui as *Executor to another, tor the King cannot have thereof Execution 
who i indebt- tor his Debt. Br. Quo Minus, pl. s. cites 8 H. 5. & Fitzh. Brete $91. 


ed to the Kino | 
againſt the Executors of Lis Debtor upon Siniple Cntract by Common Uſuge. Per Davers. Br. Quo Ninu, 


pl. 10, cites 11 H. 7. 26. 
1 


(B) Pleadings. 


I. A Prior Farmer of the King was appealed in the Exchequecy to 01 

the King of his Debt, and ſaid, That F.S. was indebted 7s 11, 

without which he could not ſatisfy the King; and pray'd Proceſs again! 

him, and had it; and he was awarded to anſwer ; quod nota. Br. Qu» 
Minus, pl. 6. cites 38 Aſſ. 20. ; 

2, It a Mon Farmer of the King be implcaded for the Det of the Kin, 

and the Allet not named, the Suit ſhall abate if the 11-14 ben 


# 


Rape. 153 


Farmer of the King; and it ſo, then well; and ſuch Farmer may have 
Quo Minus againtt his Debtor. Br. Quo Minus, pl. 7. cites 2 H. 4. &. 
Itzh. Nonability 18. | | 
| : z. The King had granted the Temporalties of a Prior Alien to a Monk Perk. z. 
9 rendring Rent, and to account in the Exchequer, and the Monk maintain 2 
| 9 17 7 Deli in his own Name without his Abbot againit his Debtor in the 9 “ > 
= Exchequer, Ono minus Debitum ſuum Regi ſolvere non potritt &c. and 
- FX, maintainable; And Dixon Clerk of the Pipe faid, That he had 29 
PZ «cn acaons in the Pipe. Br. Quo Minus, pl. 8. cites 8 H. 5. & Fitzh. 
= Nowuability 29. N | 
' \ Muu Hall not wage bis Law in Quo Minus. Br. Quo Minus, pl. Brooke ſays, 
; 4 TAKE ; and ſo it was 


5. CITES it as agreed for Law. M. 34 H. 6. A 


3 3 in the Time of H.3, and accordingly Fitzh. tit. Ley. 10 E 3. and there Caſe 66. Anno 8 H. 5. the 
S 7exor of the King brought Quo Minus in the Exchequer upon Contract, and the Defendant was ouſted 


of his Law for the Advantage of the King. Br. Ibid. 


© 


. 
H. 


WP « 299" 
£7 


For more of Quo Minus in General, See Drerogative and other 
Proper Titles. 


Rape. 


'A) at is or ſhall be ſaid to be Rape, and of cvlut 
Perſons; And Puniſhment thereof &c. 


7. APE is when a Man hath Carnal Knowledge of a Woman by Co. Litt. 122. 
rea: 41 > RF all «2 a avi a of 2 , 
Force and againſt her Will; and Rapere, to Raz Iſh, lignifies as b. 124. 1 5 
much as Carnaliter cognoſcere, and cannot be expreſs'd in legal Procecd- x - FR L 
f 10 there be 
ings by other Words. 2 Inſt. 180. Emiſſio Se- 

5 . o ; minis, yet if 
there be no Penatration, viz Res in Re, it is no Rape ; for the Words of the Indictment are, Carnalt- 
ter cognovit &c. 3 Inſt. 60. cap. 11.— Hawk. Pl. (. 108 cap. 41. S. 1. S. P. favs, It mutt procceth 
to ſome Degree of Penetration to make it amount to a Rape, but that it is ſaid however, That Emilio 
15 prima facie an Evidence of Penetration. 


2. 3E.1. cap. 13. 7, he King prohibiteth every Perſon to r0viſh, or take a- Rape was 

$ <2 Force, any Maid within Age, altho' by her own Conſunt, or any I tfe * Felony at 
5 Pe: ” «ad w ; ws n g * * 
14 Md of Full Age, or any other Woman againſt her Will ; aud if any one will - py roar 
ie ſuch Offenders within 40 Days, the King will do common Right; but if wa 8 des 
. K ne ſus within 40 Days, the King will ſue, and the Offender, bein? gu vii ed, was to futf-r 
F „all ſuffer 2 Nears Impriſonment, and be fined at the K nos Pleaſure; and if Death, bur 
: ot ale to pay his Fine, fhall ſuffer longer Impriſoament according to his 7 reſ= gitar 
2,8. Act the 0. 
HR : 3 fonce was 
3 =] lets, ard the Puniſhment chang'd, viz. From Death to the Loſs of lis Members wherehy he ofte:d- 
7 5 * RI Eyes and his Teſticles; ſo that at rhe making this Act, it was not Felony. And in thote 
| Go 1 the Otfender, in the Appeal brought by ber that was raviſhed, had been condemned by the 
2 rr þ he ſhould without any Redemption loſe his Eyes and his Privy Members, ul {he that <vas 
8 Favi/oed can,, him for ber Flusband before Judgment, and which was Oly in the Will of the Warna 
2 not Gt the NI. . 5 3 wa * 1 1 r 
ane the Man; And the ſaid Puniſhment of Loſs of Members continued till the mihi of chi: 
£ os. Wh was on Purpoſe to make it puniſhable by Fine and Impriſonment at the Suit of the K ing 
3 1 55 . !hou'd purſue her Remedy within the 40 Days mentioned in the Ack. 2 Init. - 
"5 %*S © I nt 695. Cap | St, Pl. 64 21. b. 22. Cap. 14. 
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406... Rape. 
* Thi. 3. 13 J. 1. cop. 34. Ena&s, That * if one raviſh a married Weman, J 110% 


Cauſe 15 oe other, who dee not conſent neither before ner after, he ſhall have Judgment 


intended kf. | 
an Appeal to / Lije and Member. 


be brought 

'y the Party raviſ ed; for if ſhe conſent either before or after, ſhe ſhall have no Appeal, which othervig 
he may have; and there is no Law which gives a Woman an Appeal of Rape but this And het, 
the ancient Law concerning the Election given to her that is raviſhed is taken away. 2 Inſt. 43; can 


34. — but for more of Appeal of Rape, See (Appeal.) 


So if a Man raviſh a married Woman, Lady, Damoſel, or other, 1; 

ſpe conſent after, he ſball have like Fudgment, if attainted at the R. 

Suit, and the King ſhall have the Suit. : 

* This is in- 4. 6 Rich. 2. cap. 6. Enacts, That where any Nomen foall be raviſhed, 11; 


tended of a afterwards * conſent to the Raviſher, both the Raviſher and Raviſhed Gall! 


- 


1 tr SY diſabled to have or challenge any Inheritance, Dower, or Joint Feoffinent gie 
ANCE } . . - x / p 
"I. the Death of their Husbands or Anceſtors, and the next , Blood reſpecl ig. 


Terror, f | 
Doubr, or fall have Title immediately after the Rape, to enter upon the Lands cf 
Durets. Br. Ravi/her and Raviſhed ; and the Husband of ſuch Woman, if fhe have gy, 
Paritament nd if no Husband, the Father or next in Blcod ſball have the Suit g 
&cc. pl. 55. La * | GY 
cites 5 E. 4. ſack Offenders. 
6. and ſays, 


Onod nota the reaſonable Intendment thereof. Dalt. Juſt. cap. 160 — This extends not tn a Fon 


Infant urder 12 Years of Age, becauſe at ſuch Age ſhe is without Diicretion. Pl. C. 364. a, in e 


C1 of Stowecl v. Zouch. 


5. Indictment, That J. N. ſuch a Day and Year, at D. in the Cow: 
ot M. Al. S. Felonice cepit, & eam tunc & ibidem Carnaliter cornouit g 
tra voluntatem ſuam & c. Per Laken, Billinge, and the beit Opinion, 
becauſe it is not Felony but by Statute, which wills, That if a Man tn. 
wiſhes a Dame or Damſe! &c. therefore it ought to be Ou Rapuit, wil 
not only Quod Cepit. Br. Indictment, pl. 7. cites 9 E. 4. 26. 
But it isa 6, Rape may be committed upon one who before had been 2 IF hore ; fi 
good tea in Licet Meretrix fuerit ante, certe tune temporis non fuit, cum Neguiti 


>al of . x . . 
125 That ejus reclamando Conſentire noluit. St. PI. C. 22. b. cap. 14. cites Brac. 


the Appellce lib. 2. 


before the 
Time of the Raviſhment ſappoſed kept and uſed her as his Concubine. St. Pl. C. 24. a. cap. 14. cites Ir: 


ton. ——=- Dalr. Juſt. cap. 160. S. P. And in the Margin of the laſt Edition 366. it is ſaid, T 


1 Hale's H. Pl. C. 631. is contrary. 


Dalt. Juſt. 7. Tf the Feme at the Time of the ſuppoſed Rape conceives with ee, 
cap. 160 by the Raviſher, this is no Rape; for no Woman can conceive, url: 


cites 8S C — 
And there in 
the Margin 

of the ſaſt Edition is cited 1 Hale's Hiſt. Pl. C. 628. That this is no Exception at this Day. 


the conſents. St. Pl. C. 24. a. cap. 14. cites Britton, fol. 45. 


One of 60 8. W. D. was indicted for the Rape of 4 Girl of ters cd g. 
Years of yore, ſetting forth Quod ipſam Felonice Rapuit & Carnaliter cg 


Age was ar- Upon Not Guilty pleaded, he was found Guilty; but the Court das 


raign'd 22 


Tac. for the ed whether a Child of that Age could be Ravithed ; if the bad bes 


Rape ofa Years old the might; for at that Age the may be Endowed. Dyer +: 


8 pl. 51. Mich. 13 & 14 Eliz. Anon. The Doubt in the Cate de. 


and no more a n 
and was * Claration of the Law. 3 Inſt. 60. cap. 11. 


found Guilty | 
by apparent Evidence of divers Women, and a Surgeon, and of the Damſelf herſelf, and was + 


D. 304. pl. 51. Marg. Anon. 


M F. was 9. 18 Eliz. cap. J. Enacts that the Benc/t of Clergy is taken 639 | 
REN uch Offenders as ſhall be guilty of Rape. Aud it is further declared, 4 
Seſüchs for anyPer/on ſhall unlawfully and carnally knew aud abuſe any Woman © 


mentioned was the Cauſe ot making the following Act tor the plain} 


* N 


nion, 
I ts 
aud 


- 
+ *rp 
i , 


9 101 


= N 9 © ö 
$ Dr 


„Tb. 


uitie 
Brac. 


R apc. 1 5 1 


Clert)s whether it be done with the Conſent of ſuch Child or not. 5 

X W. an Infant under the Age of 10 Years; And becanſe upon Evidence to the Jury at his A rraign- 
ment it was 1:00 proved that he entered mito the Child's Bedy, (but the contrary ) altho' he very much had 
Ahuted her, the fury would noc find Mm Guilty of the Felony ; whereupon, by Adylce of Juſtice Jones 
+4 Inttice Berkley, who heard the Evidence, and concetved it a tou} Fact and fit to be puniſhed, a1 
1-cittment of Battery for abuſing the ſaid Infant, in lying with her, was preterr'd and found ; and he 
ws thereupon tried this l'erm at the Bar; and being tound Guilty, was adjudoed for the Mitdemeanor 
to be committed to Priſon, there to abide during the King's Pleaſure, to be fined 299 Marks, to ftand up- 
„e Pillory in Chancery-Lane in Middleſcx, near the P.ace where the Fact was committed, with a 
Paper upon his Head ſignifying the Cauſe, and to be bound <with able Sureties to the good Debaviour du- 


„n Lite. Cro. C. 332. pl. 17. Mich. Anno 9 Car. in B. R. Martyn Page's Caſe. 


the Are of 10 Tears, he ſpall be adjudged Guilty of Feleny without Benefit of 1 Cirna— 


rer ter 84 
el co 10 


10. In Conſpiracy for a Rape, it mf? be laid that there was Recens pro- Bratton ſuye, 
ſcentio, otherwiſe it will argue a Conſent ; and theretore, becauſe the De- 3 
iendant did not indi&t the Plaintiff for the Rape in convenient Time ge t 9.0 
atter the Rape ſuppoſed to be done, but concealed it tor þa/f a , and onght to. 
chen would have preterr'd an Indictment, it was held to be Falſe and mie Hue 
Malicious. Godb. 444. pl. 511. Mich. 4 Car. in the Star-Chamber. ne hw fk 
Taylor v. Tomlins. ode; on 
Tow 58. ard 


ſew the Marks of Violence to Perſons of Reputation at lcaft. St. PI. C. 22 a. cap. 14. Ha k. 


PI C. 108. cap. 41. S. 3. ſays, It is a ſtrong, but not a concluſive Preſumption againſt a Woman, That 


ne made no Complaint in a reaſonable Time after the Fact. 
I 


11. A Woman went for her Husband to a Bailiff's Houſe, and being 
ſhewed the Rooms by one Sarah Blandtord, in the Company ot Leciing 
who lodg'd in rhe Houſe, the ſaid Blandtord lock'd them in a Cham— 
ber, and went away laughing, and then Leeiing ravith'd her. The 
Eyidence was Mrs. May the Woman herſell, who cried our, and no 
Body came ro her Aftiitance, and when the Door was open the im— 
medlately complained of the Injury; bur the Evidence tor the Priſoner 
was, That immediately after the came down Stairs there was an open Fa- 
miliarity betwixt her and the Prilcuer, and theretore it could not reaſon— 
ably be intended that they thould have a Ditierence ſo lately, which con- 
cerned his Life; and tho' a Woman cannot be ravith'd by one Man 
without ſome extraordinary Circumitances of Force, yet the ſury found 
them both Guilty; but they were both pardoa*d. 2 Nelſ. Jutt. 93. Tit. 
Rape, cites 1 Geo. 1. May v. Leeſing. 

12. It a Man takes away a Maid by Force, and raviſhes her, and after 
he gives her Conſent, and marries him, yet it is a Rape. Dale. 365. 
cap. 158. | 

13. Serjeant Hawkins ſays, It is ſaid, That the Sheriff cannot inquire 
ot Rape, as of Felony, becauſe it is made a Felony by the Statute of 
Weſtm. 2. 34. by which it is enacted, That he who ravith'd a Woman, 
all have judgment of Lite and Member; but it this Statute had only 
repealed the 13th of Weltm. 1. (by which this Ollence, which was a 
Felony at Common Law, was made a Treſpaſs only) it ſeems that it 
would have reſtored the Juriſdiction of the Sheriff's Torn over it as a Fe- 
lony, becauſe then it would have bcen a F elony by the Common Law 
again; hit now it being a Felony only by the Statute, it is inquirable as 
a Treſpaſs only in this Court. 2 Hawk. Pl. C. 66. 67. cap. 10. Seft. 52. 


For more of Rape in General, ſee Appeal, and other proper Titles 
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Ratihabitio. 


(A) Ratihabitio or Ratification, the Eyect thereof. 


I. Mnis Ratihabitio retrotrahitur, & Mandato five Licentie #11. 

; paratur. i 
He who com- 2. If a Bailiff ſeiſes a Beaſt for a Herict where none is due, and the Lord 
mavds a agrees to the Seiſure and takes the Beaſt; he is a Treſpaſlor ab Initig. 
1 8 - and Trover or TN lies againſt him. Cro. E. 824. pl. 25. Paſch. 3; 


bee ton Eliz. Biſhop v. Lady Montague. 
ada <4 Vn- 


try &c. done to his Uſe by any, <vithout his Command, is a Principal Treſpattor ; for in Treſpabb rlere 1, 
not any Acceſſary. Br. Treſpaſs, pl. 113. cites 38 E. 3. 18. 


Br. Juſtifi- 3. Treſpaſs for Beaſts taken contra Pacem ; the Defendant uſtiſed a 
cation, pl. Baliſf of the Lord for Service in Arrear ; and the Plaintiff” ſaid, that }; 


17 N i was not Baikff of the Lord Tempore Captionis, and gave in Hidente tht 
„ p.. the Defendaut tuo them claiming Herict for himſelf, and ſo con!d not be 1; 


le who di- Bailiff ot the Lord at the Time &c. And alter the Jury charged, Gad. 
ffrains as ſaid, That if the Defendant at the Time of the taking claimed tor Herior 


 Railiff of ; b . . . A : 
en A. ro himſelt, notwithſtanding the Lord agrees after, that tor Service to 
O por. 5 


„„ himdue Delendant ſhall be Bailifl, this ſhall not excuſe the J'reſpaſs; bur 
Bailif, may it he had taken for the Lord without his Command, and the Lord agree; 
make Com after, this is ſufficient, tho? he was not his Bailiff belore; quod quære in- 


dance &c. 1 : Fa =—_ © : 
they apree de; tor if he was once a Treſpaſſor without Authority, the Agreement att. 


wit, and Cannot aid ; tor an Action was veſted before. Br. Treſpaſs, pl. $6. cites 1 
good without H. 4. 34. 

Deed Per 

Cur. And the Cafe was, that one of the Corporation diſtrain'd in Right of the Corporation, and lad 
not their Deed ; nota. Br. Corporations, pl. 2. cites 26 H. 8. 18. S. P. And ſo of another Man; 
for it is not traverſable whether he was Bailift or not, if the other to whoſe Uſe &c. agrees. br. Tri- 
verſe per &c. pl. 3. cites 26 H. 8. 8. 

Hire is made by one as Bailiff who is not ſo, yet if after he, in whoſe Right he does it afſents to it, 
he ſhall not be puniſh'd as a Treſpaſſor; for that ent ſhall have Relation to the Time of the })iltre; 
ken. Per Anderſon Ch. J. Godb. 109. 110. pl. 129. Mich. 28 & 29 Eliz. C. B. Anon. cites - H. 4— 
S. C. 2 Le. 196. Anon — Roll R. 46. Trin. 12 Jac. B. R. S. P. Lee v. cites 7 H. 4. 34 - hut it the 
Diſtreſs be made of the Stranger's own Head, and not as con or Servant, he cannot in an Actim 
brought againſt him, excuſe himſelf by ſaying he did it as Bailift or Servant; for once he was a Tief 
paſſor, and his Intent was manifeſt. Per Anderſon Ch. J. Godb. 110. 


It the Diſ- 4. If J. S. difſeiſe A. to the Uſe of B. who knows nothing of it, and! 
por lac aſſents to it; in this Caſe J. S. was Tenant of rhe Land till the Agi 
op N ment of B. and afterwards B. is Tenant; but both J. S. and B. i 
only in J. S. ſeiſors. Co. Litt. 180. b. 

the Coadju- | We 

tor; but if B. agrees ſpecially to the Diſſeiſin with Force, then perhaps B. ſhall be guiity of the Fo 
Per Dyer & Weſton J. Mo. 53. pl. 155. Paſch. 5 Eliz. Anon. 

If 2 Servant diſſeiſes A. to the Uſe of his Maſter, the Maſter not knowing of it, and then rhe $01 7 
makes a Leaſe for Years, and then the aſter agrees, the Maſter ſhall not avoid the Leaſe for Y cars , 07 
now he is in by Reaſon of his Agreement, ab Initio. Per Doderidge J Godb 361. Trin. 21 Jac. '- 
in Caſe of Scignior v. Woolmore ——Kellw. 116. pl. 54 


S. P. Or I 5. If one receives my Rents without my Privicy, I may have an 
bis count againſt him; tor by my Conſent atterwards I make 4 


TY Ratihabitio. Þ T8 


3 
Per Manwood. Ow. 83. 84. Mich. 14 & 15 Eliz. in Caſe of Tottenham ng e . 
Adingf 12 Mod.363 
v. Beddingfield. 1 
W. z. B. R. in Caſe of Pullen v. Purbeck —cites B. R. Account 22. 


6. In Conſideration of 10 J. given by A.'s Wife to F. S. the ſaid J. S. 
romiſed the Wife to marry her Daughter, or elſe to repay the 10 J. In 
Ailumpfit by the Husband and Wie it was objected that the Payment 
by the Wite was void, and conſequently the Promiſe ; but held that the 
Agreement of rhe Baron made the Promiſe good to the Husband, ab Ini- 
tio, Cro. E. 61. Mich. 29 & 30 Eliz. B. R. Pratt & Cx. v. Taylor. 

ntry made by a Stranger of his owa Head, having no Right or In- Co. Lit. 

tereſt, ſhall be good 70 avoid a Fine, it made and afterwards atlented to 45 3 
within the 5 Years 9 Rep. 106. a. in JI0nger's Caſe. The Reporter jbid. 248. 4. 
cires it as refoly'd Mich. 38 & 39 Eliz. in Lord Audley's Caſe ; and S. P. and 
that of ſuch Opinion were all the juſtices of Serjeant's Inn in Fleet- feems to in- 


freer, tho' an Aſſent alter the 5 Years was held by them not to be ſufli- . * — 
cient, Contra to Br. Entre Congeable, pl. 123. 31 H. 8. the Reil. 


tion was 


grounded upon Conſtruction of the Statute of 4 H. ;. cap. 24 


g. If before the Statute a Man had written down the Words of a Mun— 
cupative Will without the Deviſor's Conſent, and airerwards he had read 
it to the Deviſor, and the Deviſor had agreed to it; this had been as good 
as if wrote by his own Appointment, and had paſs'd Lands ſo deviſed. 
See Cro. E. 100. pl. 3. Trin. 30 Eliz. B. R. Nath v. Edmonds. 
9. An Aſſent alter 20 a Battery formerly done, or i & Tort puniſhable by 
Sratute, as an Aſſent to a Riot or a Forcible Entry after it be done, ſhall 
not make a Man puniſhable. Cro. E. 824. pl. 25. Patch. 43 Kli-. in Caſe 
of Bithop v. Lady Montague. 
io. It A. and B. as Servants to C. without C.'s precedent Appoint— 
ment do ſeiſe the Goods of D. and the ſaid C. approve of the Seiſure, 
[t A. and B. abuſe the Goods, tho' without his Conſent, yet C. thall be 
'Freſpatior Ab Initio. Lane. go Hill. 8 Jac. ia the Exchequer. Gib— 
!on's Caſe. | 
11. It A. is bound to pay Money at Coventry, and a Strawger unknown So if a Stran- 
to him pays the Money, and he agrees to it, by this he ſhull be diſcharg- 8 on. 
ed, Per Coke Ch. J. 3 Bultt. 149. Mich. 13 Jac. in Cale of Moorwood Mares * 
v. Dickens, or his ſeir, 
(without his 
Conſent or Privity) tenders the Mortgage Money, and the Mortoaree accepts it, this is a gond Satisfi tion ; 


md the Mortgagor, or his Heir, agreeing thereto, may re-enter into the Land. But they may dilagree 


to it if they will. Co. Lit. 206. b. 207. a. 


12. The Maſter's Receipt of Money for connterfeit Jewels, ſold by his Facfr, 
ined with his precedent Command to fel! them, thall charge himſelt; 

or an Aſſent ſubſequenr, without any Command precedent, thall charge 
him as to his own Act. Arg. Cro. J. 470. Hill. 15 Jac. B. R. in Cale 
of Southern v. How.—Cites 2 H. J. 17. 2 UI. 4. 18. 

13. An Agreement afterwards will not make an Arreſt good. Per 
Haughton J. Godb. 360. pl. 452. Trin. 21 Jac. B. R. in Caſe of Ran- 
dal v. Harvey, 

14. A. came to M. in the Abſence of her Husband, and promiſed her. 
The Husband declared that A. aſſum'd to him, and it was adjudg'd 
tlat by the Agreement of the Hysband atterwards made the Aſſumplit 
became good to the Husband. Arg. Godb. 361. pl. 453. Trin. 21 Jac. 
8 R. in Caſe of Seignior v. Woolmore—Cites 27 H. 8. Jordan v. 

artam, 

S. When the Servant promiſes for the Maſter, that the Maſter ſhall 
forbear to ſue &c. and ſhall by ſuch a Day deliver the Bond to the De- 
tendant &c. and Defendant promiſes to pay the Money at ſuch a Day, 
and the Mr/ter agrees to it upon Notice, it is now the Promite ot the 
8 8 XIaſter, 
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"1 58 Rationabili Parte Bonorum. 


Maſter Ab Initio ; For it is included in his Authority, that he ſhould 
agree, compound &c. and he hath Power to make a Promiſe. Gog), 
361. in Cate ot Seignior v. Woomore. . 
Sid. 132. 16. If one Promiſe to a Bailiff Ex Parte quer. that if he would permitthe 
13 Priſoner to ſtay all Night at the Houſe ot him that made the Promite, he 
Benskin v wou'd ſee the Priſoner forthcoming, or pay the Debt, The Aſlent ot the 
French. Plaintiff afterwards is ſufficient to make the Promiſe good ; and hi; 
bringing the Action proves the Aſſent. Lev. 98. Paſch. 15 Car, 2. 
Benſon v. French. 
Sy if one en- 17. In many Caſes where one enters by Coleur of Authority with; 
ter into an any Right, yet, if it be for the Good of him that has Right, he may 
PURE ** make that Colourable Right or Act good ; As it one enter p97 an Ii. 
looked upon fant, he may charge him as Guardian, or bring Diſſeiſin at his Pleaſute. 
as Bailiff of Arg. 12 Mod. 363. Paſch. 12 W. 3. B. K. in Cafe of Pullen y, 


the righr Purbeck. 
Owner, if 


he pleaſe; For if he, to whom a Wrong is done, will take it as no 2 the Wrong-Doer Mall rot 
have Power to hinder himſelf from being charged as one having lawful Title or Authority; and his 
own Acceptance was ſo binding, that tho' it were all evicted after, yet he had no Remedy. 12 Mod 
363. In Caſe of Pullen v. Purbeck. | 

So in an Account for Money received to Plaintiff *'s Uſe Defendant ſhall not be admitted to ſay that he 
is a Wrong-Doer ; and therefore ſuch an Action will not lic againſt him. 12 Mod. 363. in Cale of 
Pullen v. Purbeck. 


18. A Precedent Aſſent of the Plaintiff will excuſe an E/cape ſuſſered 
by the Sheriff, but an Aſſent ſubſequent will not; and therefore he has 
either his Remedy againſt the Sheriff, or may retake the Party, 
1 Salk. 271. Mich. 4. W. & M. B. R. Scott v. Peacock. 

19. Executor aſſents to a Receipt by a Stranger ot Money due to tae 
Teſtator; this is as an Appointment, and diſcharges the firit Debror, 
and the Executor's bringing his Action againft the Stranger tor Money 
had and receiv'd to his Uſe is an Aflenat, 6 Mod. 131. Trin. z Ann. 
B. R. Jenkins v. Plombe. 


As to the Effect of a ſubſequent Aſſeat, with Regard to Forcii!: 
Marriages, See Marriage (H. a.) The Queen v. Swanſon, & Al. 


For more of Ratihabitio in General, See Actions (2) pl. to, 11. 
Treſpaſs, and other proper Titles. 


Rationabili Parte Bonorum. 


i 


(A) Good; What is. And what Actions lie thereo!, at 
when. 


F. N. B. 122. 1. C TION of Ratiohabili Parte Bonorum lies by the Common £9 

(L) : and is a Common Law throughout the Realm for Femes and 111 
againſt the Executors of the Father. Br. Rationabili Parte, pl. 6. Cite“ 
F. N. B. & Lib. Intrationum, in the Writ de Rationabili Parte Bonoruls 
and Fitzh. Detinue 52. 30 E. 25. 


* - TT 
2. Dieu 


p 
4 

4 
vi 
1 
> 
| 
C 

bk. 


Rationabili Parte Bonorum. 159 
2. Detinue was brought by T. B. of certain Goods, and fewed that 
the Uſage of Suſſex was, that when the Father died puſſeſſed of certain 


Gaus and Chartles inteſtate, that his Heir fhall have his reaſonable Part of 
ein; and that his Father died inteſtate, being potletied ot certain 


: # (.ols and Chattles, which came to the Hands ot the Delendanr. And 

; it was argued, it it be a reaſonable Cuitom or not; Morris faid, ſuch 

x Cut m has been allowed in Eyre &c. Br. Rationabili Parte, pl. 4 cites 

2 BS 39 . 3. 9.10. 2 f a RI 

1 .. A Feme brought a Writ of Detiuile of the Moiety of the Gord's of Fer | 
, KE #7; for her reaſonable Part by the Cuſtom, and the Detendant was | 


0 4 . -y * } * 
compelled to anſwer to it. Br. Rationabili Parte, pl. 3. cites 21 


u. 6. 1. 2. ; NS 
- = 3. The younger Son brought a Writ De Rationabili Parte Bonorum E N. B. r22. 


b nage inst his Father's Executor, and counted of the Cuſtoin in th: County of (44) in the | 
N ud ſhem d all ſpecially, and the Conclution was, that he detain'd par- ay Ces 
* :c:/:r Goods of the Plaintiff, which appertained to him as his Part and that the 157,14 
portion: And upon Von Detinet pleaded it was tound that the Plain- is wt Helet, 
» WAX tt! was entitled to this Action many Years before the Statute of 21 Jac. % Detinre. 
* =Y d that he had not brought his Action within the Time limited by the 
he WE 1 Statute. The Quettion was, Whether a Rationabili Parte Bonorum 
o i i was <vithin the Statute of 21 Fac. of Limitations, and it was adjudged tor 
tac Plaintiſt, that it was not. Iſt. Becauſe this Action is an Original 
\\ 117 in the Regiſter, and it is not mentioned in the faid Act; and tho” 
el tic tue is Non Detinet, yet is is no Atiion of Ditinne ; tor a Writ of 


etinue lies not tor Money, unleſs it be in Bags; but a Rationabili Parte 
% TX Foncrum lies tor Money in Pecuniis numeratis, as in the Book ol Entries, 
Fattonabili Parte Bonorum; And this Action hes not betore the Debts 


cue be paid ; And the Reaſon is, that thereby it might be known tor what 
0 © X it 1ould be brought, and this in many Cafes requires longer Time 
ey than tne Statute gives. 2dly. Statutes are not made to extend to thoſe 
nn XxX Cates which ſeldom or never happen, as this Caſe is, bur to thoſe that 
T frcquenily happen; alſo this Statute tolls the Common Law, and ſhall 
5 t be extended in Equity. And upon all theſe Reaſons the Court gave 
wk | 8 |: e tor the Plaintiff. Hutt. 109, 110. Trin. 6 Car. Shervin v. 
3 - . IgnÞ, : 
Cuſtom of London is good againſt a Deed of Truft to the Uſe cf 
i FR ;-#.4, Ch R. 84. 10 Car. 1. Nott v. Smithies. : 
_ (B) Count and Pleadrygs. 
DEB 7 was brought by the Baron and Feme, upon Ife Cuftoin of the 
4 County of Northampton, againſt the Executors of the Father of the Fein: 
8 have her Portion of the Goods of her Father, becauſe ſhe was net advanced 
5 her Father ; and the Defendant ſaid, That ſhe was married in the Life of 
a Father, and by her Father, and the others e contra. Cafley faid, 75% 
| Less to [ay that the was married and had 2 reaſonable Advancement of the 
and Pods of her Father; Upon which the Executors faid, That the was mar- 
f led by her Father, and had a reaſonable Advancement, Priit ; And alter 
% live was taken, Whether the was advanced by her F ather, or not? 
r. Rationabili Parte, pl. 8. cites 3 E. 3. & Fitzh. Dette 1 56. 
Li, 4 So Deinue was brought by a Feme apainſt the Executors of her Baron of In Rations 
em WT oiety of the (rood's of her Baron, becauſe he had no Children, and connt- bili Parc 
Lites boos the Cuſtom of the Realm; and therefore it ſeems that it is a Com- barry Pine 
orum, ; = FF Br. Rationabili Parte, pl. 7. cites 31 E. 3. & Fitzh. Re- F.,e-\mr; 
5 he. & 15. 17 E. 3. 9 & 76. 30 E. 3. 25. Ibid. & M. 30 E. 3. Cuesby de- 
6. counted upon the Cuſtom of the Realm alſo; And XI. 30 H. 6. den 
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> Lo; Ibid. p. 95. the Feme counted upon the Uſage, but did not ſay of the Rea, 
or the (= gor of the Country or County ; But it ſeems that the Moiety is not by thy 


? Here, ] 
That it the Common Late, but the third Part. Br. Ibid. 


Baron dies 

without Jſſue, the Feme ſball hate the Mſciety of the Goods ; and if he has Iſſue, but a 3d Part after the Dein 
and Funeral Expences paid; and the Feme Plaintiff has demanded the Moiety, and has not alleg d, n. 
the Baron dy d without Iſſue ; and by favour of the Juſtices it was amended. Per Danby, The Plaigtig 
has as good Title to have thoſe Goods as to have Land at Common Law. Then Catesby demandeg 
12323 of the Count, becauſe ſhe has claimed by Cuſtom, and has not ſbecved that it continued, 8, 


ationabili Parte, pl. 5. cites 7 E. 4. 20, 21 


By Magna 3. Rationabili Parte by a Daughter, and counted by Ciſtom of the J 
Gharta 1% of W. That Sons and Daughters ſhould have à reaſonable Part of the Good f 


King I the Father; and the Defendant ſaid, That ſbe has the Reverſion of 101. Lal 
be levied of per Ann. by Deſcent from the ſame Father, which ſhe may ſell to marry her, 


the Goods and ſo ſhe 1s ſufficiently advanced; Judgment &c. Thorp ſaid to the De. 
Sc. and the fendant, You have accepred an Action which is againſt Law; and Per 


S g . 
a aw Mombray, The Lords in the Parliament do not grant that the Action 


tors, to per- is maintainable. Br. Rationabili Parte, pl. 2. cites 40 E. 3. 38. 
form the 

Will of the Deceaſed, Salvis tamen Uxori & Pueris ejus Rationabilibus partibus ſuis; And ſee alfothy 
the Writ De Rationabili Parte Bonorum is by the Common Law by theſe Words (Salvis &c.) And 
was ſaid for Law, Mich. 31H. 8. That this has been often put in Ure as Common Law, and never 
demurr'd to; and therefore it ſeems to be the Common Law. Ibid. pl.6. — Br. N. C. 387. Anno 31 K. 


S. pl 164. cites S. C. 


In Rationa- 4. Rationabili Parte Bonorum again/t three Executors ; the Plaiatif 
2 counted Secundum conſuetudinem Comitatus de D. the one Executor ae, 
acainfz and confeſs'd the Action, and the other two made Default ; and the Plaintii 
Exechtors recovered by the Equity of the Statute, which wills, That in Action ot Lebt 
the ene came the Executor who firſt comes ſhall anſwer; And ſo fee that he counted 
and two made Secundum conſuetudinem Comitatus. Otære, If it be not the Commu 
ay; A of all England ; And ſee thereof the Statute of Magna Charta, cay. 


Per. Cur. f 18 
he whe ap- 18, Br. Rationabili Parte, pl. 1. cites 28 H. 6. 4. | 


ars ſhall 
es: and ſhall not ſtay for his Companions ; For Per Choke, ere Ne unques Executor, ne 1191 


adminiſter'd as Executor is no Plea, (as it is here) there he ao Frſt comes ſhall anfever. Br. P.ationavi 
Parte, pl. 5. cites ) E. 4 20, 21. 


2 Inft. 33. 5. Ir appears by the Regiſter and many other Books, That there my 
8. F. be a Cuſtom alleg'd in ſome County &c. to enable the Wife or Children u 
the Writ De Rationabili Parte Bonorum; and ſo it has been reſoly'd it 


Parliament. Co. Litt. 176. b. 


For more of Rationabili Parte Bonorum, See Cuſtoms of London, 
Diſtribution, and other Proper Titles. 


— 
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Receiver. 


(A) Receivers. And of appointing Receivers by th 
Court of Chancery, and Caſes relating to them. 


Alter he has 1. ECEIVER is an indifferent Perſon between the Parties, A 
puade wp bis by the Court to receive the Rents, Iſſues, or Protits ot Land 77 
e to Thing in Queſtion in this Court, pending the Suit, where it dot 
8 | able to the Court that either Party ſhould do ir; And oy x 


be done be- ſeem reaſon 


fore a Maſ- account tor ſuch his Reeeipr when the Court ſhall require him. 
ter) the 
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Receiver. 161 


{cure his doing ſo, he is commonly ordered to enter into a Recognizance Curt upon 


100 . lotion and 
th Hureties in ſuch a Sum as the Court directs. P. R. C. 299. Affidavit of 


Notice of the Motion, and Certificate from the Maſter, that he has accompted &c. eviil order his Recor 
d to be diſcharged. | of R. C. 299. 


2. Truſtees for an Infant of ſeveral Collieries of great Value appointed 
7 g. to manage the fame during the Minority of the Ceſty que Truft, and al- 
et him a Salary, ſometimes more, ſometimes leſs as they ſaw Occa- 
fon. F. F. paſs'd his Accompts regularly every Half Year, and the fame 
were from Time to Time allowed by the Truſtees ; He ſhall not be 
obliged to accompt over again when the Infant comes of Age. Chan. 
Prec. 535. pl. 330. Trin. 1720. Clavering's Caſe. LIED 

z. A. is made Receiver of the Rents of an Eſtate, out of which an 
Aunuity is payable Duarterly to B. who orders the Money to be lodged in F. 
$'s Hands from Time to Time, for her Uſe; A. lodges Mcney with F.S. 
before the Day of Payment, and at the Day F. . fails. Decreed Per Lord 
Macclesfield, That this was no Payment to B. A. having Power over 
tue Money in the mean Time till the Time of Payment; and therefore 
as between him and B. he muſt bear the Loſs; but as to the Owner of the 
Eſtate and A. he thought that A. (on making up his Accompts with the 
Owner, an Infant, when he comes to Age,) would be allowed it the ſame 


| s as it he had been bringing up the Money, and had been robbed of it. Ch. 
BB Prec. 558. Lady Shaftsbury's Caſe. 


4. A. at the Inſtance ot all Parties concerned was by the Court ap- 
pointed Receiver; after in the Mid/# of a Vacation he commits Waſte ; all 


= Parties concern'd ſerve him with a Paper, diſcharging him trom being Re- 
© ceiver on that Account; On a Motion tor Attachment for turning him 


ont, he being appointed Receiver by the Court, the Chancellor ſaid, 


Tho' the general Propoſition may be true, that an Attachment is to go 


where a Perfon appointed Receiver by the Court is turn'd out, yet it 


| E may be otherwiſe when attended with theſe Circumitances ; So denied the 
# orion, Cafes in Equity in Lord King's Time 59. Mich. 12 Geo. 1726. 
gell v. Spereman. 


5. A. &y Will charged Copybold Lands in Fee with Payment of his Debts. 


| The Lands lay in England, bur the Teſtator's Heir was an Infant and 


lived in Scotland. On a Bill by the Creditors for Payment the Heir ap- 


# pears, but was in Contempt for not anſwering: But as the Proceſs after 
an Attachment is for a Meilenger to bring up the Body to anſwer, which 
in this Caſe could not be, the Deiendant being in Scotland and an Infant; 
EZ (whereas had he been of Age, the Plaintiff might proceed to a Sequeftra- 
tion of the Land, and ſo have Remedy) Ld. Ch. King faid, That the 
Court ought to lend its Affiſtance to prevent a Failure of Juſtice ; and for 
Want of an Anſwer would ſtop the Rents in the "Tenants Hands, and 
= Girected that an Anſwer be put in by ſuch a Time, or Cauſe ſhewn why 
= Proceſs ſhould not iſſue againſt the Defendant as it of Age, or why a 

© Kcceiver ſhould not be appointed of the Premiſſes. 2 Wnis's Rep. 409. 

Faſch. 1727. Leg v. Turnbull. 


For more of Receiver in General, See Iccaunt, and other 
Proper Titles. 


T Recital. 


Recital. 


„„ 


(A) Vat is or Amounts to a Recital. How g¹ν, ne- 
ceflary, and the Effeft thereof. 


t. TF a Man makes a Grant, and afterwards confirms the ſaid Grant, - 
citing it, yet it the Deed of Grant is loft, the Deed of Confirmati- 
on will nor be ſufficient Pleading, even tho* the Confirmation is of Re- 
cord. See Br. Faits, pl. 21. cites 12 H. 4. 23. | 
2. Indenture between Lord and Tenant, reciting, That the Ten: 
held ot the Lord by Homage, Fealty, and los. Rent, the Lord confirms his 
Eſtate Salvo Antiquo Dominico & Servitio; and it was held, That tho! it 
was indented, and both ſealed, yet becauſe it is Recital, and all the 
Words of the Lord only, therefore it ſhall not op the Tenant to plead 
Hors de ſon fee. Br. Faits, pl. 4. cites 35 H. 6. 34. 
3. Recital cannot make a firſt Leaſe good, which was not good before, or 
in a better Condition than it was before; becauſe the firſt Letitce is a Stran- 
ger to the ad Deed, and therefore cannot take Ad vantage of it; and by 
the better Opinion Recital of a Deed is not material. Dal. 13. pl. 23. 
Paſch. 7 E. 6. Anon. 
4. No one is bound in his Declaration to recite more of a Record than 
induces his Action, and makes for his Purpoſe. Jenk. 323. pl. 34- 
* Lutw. 443 F. Recital of itſelf is nothing, but being conſider'd and join'd wic 
to 496. Hil- the reſt of the Decd is material; and ſo a Recital, That * whereas hc 1 
mut. »rſeſs'd Ef. amounts to an Agreement or Undertaking that he is pollets d. 
Exception in Per Clench. Le. 122. Trin. 30 Eliz. B. R. Severn v. Clark. 
2 Da an Agreement. Le. 117 1 153. Trin. 30 Eliz. B. R. Arg in the Caſe of Page v. Paxlin. 


— 2 Brownl. 213. Hill. 5 Jac Arg in the Caſe of Proctor v. Johnſon. Contra. — Recital ial! 
not make a Covenant. Arg. 2 Freem. 4 Trin. 1676. in the Caſe of Sir Francis Hollis v. Sir Roben 


Carr, 


6. Bond was conditioned to pay 10 J. being for a Rent of certain Lanis; 
Detendant alledged, "That the Obligee (the Plaintiff ) had entered on 
the Land, and fo ſuſpended the Rent, whereupon the Plaintiff demurtech 
and adjudged tor him; For this being bur a Recital that ir was 1" 
Rent, it is not material; It ſeems rhe ſame tho' he had applied it“ 
pleading to the Leaſe &c. Hob. 130 pl. 170. Trin. 11 Jac. Sr. Johnw. Pigs. 

n. Teſtatum exiſtit is only Necla 2 Salk. 515. Paſch. 2 W. & Y. 
B. R. Woodward v. Clit. | wy 

8. A. having a Wite and » Sons deviſed gol. a- piece to 6 of them, 
A. B. D. E. F. G. omitting C. and dies, R. marries the Widow, vut 
Articles beſore Marriage (reciting that A. Father of the ſaid A. B. C. ). 
F. and G. had by his Will bequeathed Cuil ibet ipſorum predict” &. B. D. 
If. and G. (omitting C.) the Sum of 50 1.) covenants with S. (a Friend © 
the. Wife) to pay to the aforeſaid A. B. D. E. F. G. Separales Le 
vel Nets go Librar'. R. paid A. B. PD. E. F. and G. their ſever! ge 
but the Breach was aſſigned in not paying C. 50 1. when he had 5/7, 
covenanted to pay the ſaid C. and the reſt the ſaid ſeveral Legacies or 
ot 50 1. Sed non al locatur; For in the Recital of the ſaid Requeit t 
nothing mentioned to have been bequeathed to C. and tho? He core! 


— 6 


C. as well as the reſt, yet *tis Legationes vel Summa s predit7 as, 
chers being no Legacy to C. and that appearing by the Recital ot the 
Wil the Covenant thall not oblige R. to pay him any thing. 2 Vent. 

Hill. 1 & 2 W. & M. C. B. George v. Butcher. | 
” It was inſiſted that it a Patent recite a former Grant, one muſt prove 
the Grant to be ſurrendered ; Bur it was anſwered, that if they took Ad- 
nantage of the Recital, they muft admit all that was recited, as well the Sur- 
render as the Grant; and ot that Opinion was the Court. 2 Vent. 171. 
Paſch, 2 W. & M. C. B. Earl of Mountague v. Lord Preſton, 


For more of Recital in General, ſee Eſtoppel, Grant, 
and other proper Titles. 


Recognrzance. 


— 


. „ 1 
(A) io may take Recognizance; at what Place; and Fol 393 
How to be made Perfect. 3 Rang 


1. IF a Maſter of the Chancery takes a Reconnizance of T, S. pet Recogni- 
it is vold, ik ic be not afterwards inrolled in Chancery, M. 8. anten in the 
Ja. B. between duckerpield and Buiterfield, Petr Curiam. 8 1 5 
| are common- 
Ir acknowledged before a Maſter. P. KR C. zoo Tho' the Court mæy permit the Iureliine a Re. 
ꝛance after the Time elapſed, Ver it is always done <vith Caution not to prejudice au iyterdenint Pure! : i 7. 
Per Ld Chancellor. 2 Vern. 751. Hill 1216. Bothomly v Fairfax — Wms Rey. 334 to; | g 
2 Vero. 234. Trin. 1691 Fothergill v. Kendrick. 
And whenever they are inrolled after the 6 Months, the Special Order is to do it Nane 
id that this is the Courſe of the Petty Bag. Wins. Rep. 340. in the Caſe above. 


4. — "EW — — 


pro tunc. Arg. 


2. So ff any Juſtice of any of the Courts at Weſtminſter takes a Re- 
cogntzance, it it be not afterwards inrolled in Court, tt Is vaiv, Ho. 
vatt's Reports. 273. ; | 

z. The ſuſtices oł the Courts at Weſtminſter map take a Recog- Avd the 
nance in any Place in England. Hobart 8 Reports, between / aud pod o! 
Winkfeld. 264. 4 


4. Kecogni- 
zunce Was 
taken at Rippon in the County of Vork, the 28th of September, Anno 4 H. 5. which is out of Ferm, and 
ſeveral ſuch File Records are in C. B. as well out of Term as in Term, and our of Court, inthe Jime 
af H. 3. H. 5. H 6. and alwoft all other Kivgs; Quod nota, and fee the Entries thereot; MI. 4. 
H. 5. Ro. 119 & H. 1; H. 13 H. 6 320 & P. 27 H. 6. Ro. 125. Br. Recognizance. pl. 29. ſays that Hill. 
4 Mar. it appeared by ſearching the Records of C B. S8. C. ctted Hob. 195. in the Cale of Hall v. 
Uinck field, and that it was agreed that the ſeteral Judges may take Recogntrances out of Ferm in any 
art of England, as it was reſolved to Mariæ upon View of Precedents S. C. cited Vaugh. 193.— 
Arg. Vent 360. cites 8. C. Brownl. 69. S. C. but not S. P. —— Mo. 883. pl. 1241. Mich. 15 Jac. 
C but not S. P. | | 


4 A Fudge or Fuftice may take Recognizance of the Party, but the Br. Recog- 
* Sheriff caunct take any thing more than an Obligation; Per Licrleton, et 
thy it be upon Supplicavit of the Peace; Bur Danby contra, the Reaſon % be 
ſeems to be ina much as the Suppiicavit to the Fuftices of Peace, aud tor [is * 
the dheriff, is as . pecial Commiſſiom to the Sheriff, and Commiſſioners of Re- 1 ecord 
(rd may take Recognizance, as it is ſaid elſewhere. Br. Judges. pl. 1 „ 
cites 9 E. 4. 31. Br. Recog 

nl,atlce. pl. 
cites 1 H.. 20, — Any Judge of B. R. or C B. might take a Recognirance by the © on 5 7. 
p., Holt Ch. J. Ld Ravm. 2 Rep 1141. Paſch. 4 Anne in the Caſe of Kanthaw v. Morton. <P, 
er Holt 11 Mod 53. pl. 27 Paſch. 4 Ann. B. R. Anon 
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Recognizance. 


— — 


take Surety of the Peace before him by Recognizance, becauſe he is a 8 
the Peace by the Common Law, and alſd his Authority is by Commiſſion of Record, Quod voet Rex &c \ p 
Salutem; commiſhrvs vobis Cuſtodiam B. &c. And yet the Pleas which he holds in his County, u 
are not by Writ of ſuſticies, are not of Record; quod nota, ard therefore Quære of this Opinion: 97 
Lyets and Seuris are Courts of Record, and the like in the Old Nat. Brev. in the Writ of $i recoonge... 
after the Writ of Audita Querela, that the Sheriff may take Recognizance in the County; an Ty 
docs not pay, ard Writ comes to the Sheriff of Si recognoſcat, and the Party upon this confeſſes ,, 
Ie br Arrear, the Sheriff ſhall diftrain him for the ſame Sum. Br. Recognizance, pl. 18, ch 
F. N. B 81. | 5 

In {ion bronoht before the Sheriff in the County, if the Defendant comes and acknowledges I in i, 
oe ſuch a Sym to e Plaintiff, Writ ſhall go to make Execution thereof, and ſo a Recognizance i, * 
County, which is no Court of Record; Pere of this at this Day; For it appears there that hit Achizs:. 
tedoment was upon Plea before the Sheriff by Writ, and it ſeems to be by Juſticies, and then the Seri, 
Tuſtice by Commiſſion ; For Juſticies is a Commiſſion. Br. Recognizance pl. 16. cites F. N. B 132.—F. Ng 


132. (3) 33 (A) 


Se of the 5. The Parliament ſitting may take Recognizance and the Caſe w 
rp 4 the Lords and not of the Honſe of Commons, and theretore Quære of the Hy, 
England. $0. Commons; it ſeems all one. Br. Recognizance, pl. 8. cites 10 H. », , 
S. P Br. Re- 6. The King himſelf cannot take Recognizance ; For he canned be Fun 
© I himſelf ; but ought to have a Judge under him to take it. Br, Recogr 
BY AE zance, pl. 14. | 
S. P. 2 7. None can take Recognizance but Fuſtices of Record or Commiſſicy, x 
Hawk. PI. Juſtices of the 2 Benches, Juſtices ꝙ rhe Peace &c. For Conſervatory ef , 
C 93. Cap. Peace, which is by the Cuſtom of the Realm, cannot take Surety of the 
— by Recognizance, but by Obligation. And /o of Conſtable. Br. Recog. 
nizance, pl. 24. 

Put every 3. Recognizance may be taken by Commiſion of the King. Br. Recos. 
Commit? nizance. pl. 17. cites F. N. B. fol. 266. : 


cannot take "5 IM : 
Recopnizance as ir ſcems ; For their Power is expreſſed certainly in their Commiſſion. Br. Recogri. 


2.ance. pl. 8. cites 1H. . 20 But every one, who has Commiſſion to 45 in Juſtice for the Commoncvealih, 1 
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* The Sheriff 44 
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Jieſtices of Peace &c. may take Recognizance. Ibid. — Contra it cems of Commiſſioner s betxween Pay | Lan 
214 Pari to examine If nine; Quare if they are of Oyer and Terminer. Ibid, | or E 
E fall 

9. A Recognizance was made to Sir Nicholas Bacon ye Keeper of tle WR ill 

Creat Seal and 2 others, and the Recognizance was taken before hint; od 

The Juſtices held, That it was void as to Sir Nicholas Bacon, bu bes 

good as to the others. D. 220. b. pl. 14. Paſch. 5 Eliz. again 

S C Le 10. In Debt on a Recognizance talen in London the Plaintiff declared, Nn. 
135. pl. 178. That the Mayor there had uſed there to take Recognizances by Caſtn u! 
of all except E and Feme-Coverts, and upon any Day except Su. $tatur 

days, and certain other Days ſpecially named, and that this Recogn. . 2. 


bag: * . zance was taken there before the Mayor; It was objected, That this e 


and ſays they Was an unreaſonable Cuſtom ; Becauſe it does * not except Per. iſthey ; 
are excepted ſons Non Sanz Memoriæ; And it was farther objected, That none s 


4 mY reg CAN take Recognizanees but Juſtices of Record, who have Authority bf ane 
Prey rage Patent &c. as the Juſtices of the Benches and of the Peace have by Con- 3. 4 


Law. Le. zo. miſſion; and that the -_ 7 is not a Judge of Record, but by Cuſton; MW-17 cr 
pl. 188. S. C Sed non Allocatur ; For the Cuſtom is good; and he Cuſtoms of Londu BE 
are confirmed by Act of Parliament. Another Exception was taken, th: 
this Cuſtom extends as well to Strangers as Citizens, for Mattes 
within the City; and for this Reaſon Gawdy held it was not good. Cr 
E. 186. pl. 11. Trin. 32 Eliz. B. R. Chamberlaine v. Thorpe. 
11. It was argued, That a Recognizance taken in the Court of A. 
ralty to ſtand to the Order of the Court is void, and Serjeant Harris tit, 
That it had been ſo adjudged; And Warburton ſaid, that it is not - 
SPA Court of Record. Noy. 24. Record v. Cornelius Jobſon. 
Jen 44 12. It muſt be entered uponthe Roll; for till then it is not a perſect Re 
in the Caſe cord but when ir is entered, it is a Recognizance from the Acknoi- 
of Perry ledgment. Hob. 195. 196. pl. 248. Hall v. Winkfield. 
v. Bowes. 13. A Recognizance cannot be taken by an Officer out of Court, without 
ſpecial Cyſtam. Reſolv'd. Freem. Rep. 355. pl. 446. Mich. 1673. Cancs C 
14. One Kr of Peace may take Recognizance for 74s este, 3" 
fer the God Behaviour (by the Commiſſion) and this he may take, 


— 


Recognizance. 16 q 


—_ — 


"un Diſcretion, or upon Complaint made to him, or upon a Supplicavit de- 
lneted ro him. So One may bind by Recognizance ſuch as do declare 
any Thing againſt a Felon, to appear at the iges or Seſſions, there to give 
}-idence againſt the Offender : And ſo in diverſe other Cates. And One 
may bind by Recognizance ſuch as keep any Common Houſes or Places 
ir unlawtul Games that they keep the fame no longer; And alſo ſuch 
3s play at unlawtul Games contrary to the Statute of 33 H. 8, cap. 9. 
char they uſe the ſame no more. So One may bind by Recognizance 
to appear at the next Sellions, to anſwer their ſaid Otfences ; and Perſons 
on\icted for Taking or Deſtroying any Pheaſants, Partridges, Fowl or 
Hare, that they ottend not thereatter in any ot the Particulars any more. 
Palr, Juſt. cap. 168. | ; 

15. One of the Clerks of the Inro!lnents, or a Deputy, is to attend the 
Aknowledging, Vacating, or Cancelling all Deeds and Recognizances. 

R. C. $00. 5 
f 10. Acker cannot take Recognizance. See 2 Hawk. Pl. C. 33. cap. 


4 
b 5 
1 8. 0 5. 


(B) Enterd into. By aohom, and Ho. 


© 1. A LL Leaſes, Grants, Recognizances, and Decds /y Ce/?p L 
N hall bind the Feoffees, becaule it is warranted by the Statute; as 
E il be make his Will that his Executors, or J. S. and W. B. thall fell the 
Land. And ſec 7 H. 3. 6. That a Statute Merchant or Recognizance, 
er Elegit ſued againſt Ceſty que Uſe, thall bind the Feolfees, and 
E thall be taken by the Letter ot the Statute of R. 3. which wills that 
all Feoffments, Leaſes, Grants, Releaſes &c. by Ceity que Uſe, thall be 
good; quod nora per Keble & tot. Cur. Brook ſays, Quod Miror ! tor 
E the Statute of 19 H. J. cap. 15. which provides Execution to be made 
againſt the Feoſſees of Ceſty que Uſe of the Land in Uſe, to have Execu- 
E tion upon Recognizance, Stature Merchant, Statute Staple &c. rehearſes 
that Men were delrauded of their Executions in this Cate beiore the ſaid 
Stare, Br. Recognizance, pl. 13. cites 9 I. ». 26. 

2. A Recognizance may be acknowledged upon Condition ; but if it be ac- 
re imply, and after they will have Condition, this cannot be; bur 
they may make thereof Defeazance by Writing; and this may ſerve as well 
J Condition would do; quod nota; and it is ſo in Uic. Br. Recog- 
$:1ance, pl. 11. cites 36 H. 6. 6. 11 
3. A Recognizance may be payable at * diverſe Days, and may be t Foint * 2 Inſt. 355. 
$nd ſeveral, Br. Recognizance, pl. 17. cites F. N. B. 267. 5 Pp, me it 
I ar, Cites | 
3 Cc) As if two acknowledge a Recogntzance of 109 l. Quilihet eornm in Solido, that 1 lr | i 
© 45575 the Conuſee may ſue feveral Scire facis's againſt the Connors upon this Recognizance. | 4 
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Lounſor in One County only. 2 Inſt. 395. 

J. An Information filed without Recognizance entered into by the Party Al 
Bs il; but the Court cannot take it off the File. 12 Mod. 154. Mich. 9 4! 
. 3. B. R. King v. Lambert. 1 
.“ la Civil Actions it is not neceſſary for. Defendant to join in a Recog- Ki! 
ance Bail. And in Criminal it may be diſpens'd with by the Court. 
Valk. 3 pl. ”. Trin. 1 Ann. B. R. Smith v. Villers. 


D 


Ife Man upon a Writ of Error would enter into a Recognizance in 
than double the Sum, it would be good. Per Holt Ch. J. Ld. Raym. 
F Rep. 114 1. Paſch. 4 Ann. in Caſe of Fanſhaw v. Morriſon. 1 


Un Tho? 


4. A ſpecial Recognizance may by expreſs Words bad the Lands of the i 
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Yelv. 59. 
Barnes v. 
Worlich. 
4 


The Party's 
not apbearing 
according 
to his Re- 
cognizance 
15 Cauſe of 
Forfeiture 
thereof, let 
the Cauſe or 
Reaſon of 
his Abſence 
be what it 
will. 10 
Mad. 153. 
Paſch. 12 
Ann. B. R. 
in Caſe of 
the Queen v. 
Ridpath. 


Recognizance. 
8. Tho' by the Statute of 16 C 17 Car. 2. cap. 8. (tor preventing a, 


reſts of Jud gment, and ſuperſeding Executions) Executors are not oblige 
to enter into Recognizances upon Writs of Error brought by them ups 
Fudgments obtained againſt them, yet a Recognizance entered into congj. 
tioned to proſecute the Writ with Effect, and pay &c. was held 099 
and judgment accordingly in C. B. and the fame was afterwards afhrq;1 
in B. R. For per tot. Cur. If a Man will voluntarily enter into ſuch a Ra 
cognizance, it is good at Common Law, Ld. Raym. 2 Rep. 1459. Hill, 1, 


Geo. B. R. Johnſon v. Laſerre. 


(C) Recognizance forfeited, tho not according to t, 
Letter of it. 


. H E Cognizor of a Statute was taken in Execution, and brong- 
an Audica Querela, ſuppoſing the Statute to be void by the d 
tute of Ulſury ; and he entered into a Recognizance with Sureties to. 
pear in Michaelmas Term &c. Et quod Start Fari in ea parte proſecty; 
cum effetiu ; Iſſue being join'd upon this Surmiſe, it was atterwards . 
ons inſufficient to diſcharge him; and therevpon a Scire lacias u 
rought upon the Recognizance ; and the Breach aſſigned was, that tl. 
Cogniſor had not paid the Condemnation-Money, nor render'd hinmicl;:. 
Priſon, & fic non ſtetit Juri. Upon Demurrer it was objected, "Ia: th 
Breach was not well aſſign'd, becauſe the Recognizance was only t 
Appearance, Et ad Proſequendum cum Efſectu, and ſays nothing of ren 
himſelf, or paying the Condemnation- Money, Adjudged that rhe Recon 
zance being ad Comparendum & Standum Juri, it ſhall be taken accord. 
ing to the Courſe ot the Court, which is not only to appear &c. bitt 
pay the Condemnation-Money, or render himfelt to Prion ; and fu 
Conſtruction ſhall be made of thoſe Words Ad Srandum Furi; tor ofthe: 
wiſe the Plaintiff, who had Execution, might be deteared of his Dun; 
tor ro appear and to proſecute with Effect is no more than to appear and 
proſecute without being Nonſuit; and ſince the Statute of 11 H. 6. c 
10. made to remedy this Miſchief, the Practice has been to find Sure:'s 
in this Manner, Ad Standum Juri, which zs intended to ſatisfy the ( 
demnation; and the Breach was held well aſſign'd. Cro. J. 67. pl.“ 
Paſch. 3 Jac. B. R. Worlich v. Maſſey. | 
2. One was bound by Fleming Ch. J. to appear in B. R. Croke mot 
the Court to have his Appearance reſpited, in Regard that he ws 57! 
ed in the Interim at the Suit of another, and impriſoned ; ſo that he cou: 
not appear. Williams J. ſaid, It a Man be bound by Recogniz41ct "Bl 
appear in a Court of Record, if before the Day of his Appearance "i 12 
arreſted at the Suit of the King, and before the Day of his Appcuranet » 5M 
is impriſoned, this thall diſcharge his Recognizance ; but it he be 4” wo 
ed at the Suit of another, and impriſoned, ſo that he cannot ef and 
Day, he by this hath broken his Recognizance; and this is the Dise, 345, 
to be obſerved tor good Law. Bur the reit of the Court fend 4. 
incline that in this Caſe he ſhould be diſcharged, becauſe he Ws ©*8" 
ed and impriſoned betore the Day; ſo that it was not in his Power 10% ry 
. ; ; 1 ha fecal ith 
pear. Williams J. faid he might have entered Bail upon theft 2 | 
Arreſt and Impriſonment, and ſo have enlarged himſelt, and 7 we 1 
peared ; but the other Judges contra, that by Reaſon ot his In, 
ment he is to be diſcharged of his Appearance. 1 Balſt. 17. 1 1 


2, Anon. 
Jac. Anon | par 
be di 
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z. The Defendant enter'd into a Recognizance to try an Tndifment 
,-,0ved, The Recognizance is not forteited, unleſs the Proſecutor gives 
Rules. 1 Salk. 370. pl. 4. Trin. 5 W. & M. B. R. The King &c. 
v. Ball. : : PREY 
 $ if one gives a Recognizance fo proſecute a Writ of Frror with S. P. the 
Effect, the Deiendant muſt give Rules and Nonſuit the PlaintitF; QI Rang 
4 " - wa. \ _ . OY po » JS "2+ DS 1 J 2 ve 4 
other wiſe there is no Forleiture. 1 Salk. 370. in Cafe of the King &. pit, . 
v. Ball. ko certify 

; 8 1 the Record 
in Caſe it is not certified, and then nonſuit him for Want of certify ing it; Or in Caſe the Record iz 
certified, he does not forfeit his Recognizance, unleſs you nonſuit him here above. Ld. Ray m. 2 Rep. 
1140. Paſch 4 Annæ. B. R. in Caſe of Fanſhaw v. Morriſon. 


5. If a Perſon enters into a Recognizance 70 go to Trial of an Indict- 
men, and by his own Act precures a wrong Venire Facias, by which the 
Indictment is quath'd ; Holt ſaid this was a Forteiture of his Recoght- 
Lance, it being a Triſling with the Court, and an ill Practice in putting 
the Proſecutor to a great Charge. 11 Mod. 4. pl. 20. Paſch. 1 Ann. 
B. R. Anon. 


(D) Diſcharg'd, Reſpited, or Compounded; In what 
Caſes. 


1. D Ecognizance may be diſcharged 20 Years after, and if the Party h. 
comes and adnuts Satisfatt ion, the Recoornizume fholl te rute out Of tign, vio, 
the Rolls, notwithſtanding the Parties have not Day in Court, as it is jad cites &. C. 
ere; to which there was no Anſwer ; the Cauſe may be, becauſe Re- 
cognizance may commence by Aſſent ot Parties without Proceſs, and by 
the ſame Reaſon may be ſtruck our, and vacared without Proceſs ; 
And to ſee that it is admittted there, that Recognizance may be fruck 
ot of the Rolls. Br. Recognizance, pl. 1. citcs 50 E. 3. 18. 
2. One who ſet up Stalls inhis Yard tor Bone-lace Makers, and took ſo So where 
nuch per Stall, was Indicte as for iſiug a Market, and had entred in- upon 4 Cer- 
to a Recognizance to try; but upon pleading Guilty, and upon ſubmit- waa NIE 
ing tothe Fine, the Recognizance was diicharged. 12 Mod. 235. Mich. Indictment 
10 W. z. The King v. Moor. the Deſen- 
; Gant enter'd 
into a Recognivance to try it at the next Aſſiſes, which he could not do, by Reaſon of the [ndiſpoſition 
ef ſome of the Witneſſes ; this appearing to the Court upon .-#idavit, a Rule to ſtay the Eſtreating the 
Recornizance was granted, upon Payment of Cofts, and entting into a Rule to try it at the neut 
Alliles following; eſpecially fince the Proſecuror can ger nothing by the Eſtreat of the Recogu- 
ance, but now he gets the Coſts. 8 Mod, 288. Trin. 10 Geo. 1. The King v. Smart. 


3. A. was bound by Recognizance to appear, for Printing a ſeditious 
Libel concerning the Scots Colony ar Darien ; and it appearing that an u- 
Githueat had been found againſt him ot the Old Baily, which he had traverſed, 
nd was to anſwer there, his Attendance was diſcharged here. 12 Mod. 
348. Paſch. 12 W. 3. The King v. Bell. 

4. J. S. and others of the City of Coventry were bound by Re- 
cognizance, and appear'd for 2 Terms, and no Proſecution being had a- 
ganſt them, it was moved to diſcharge the Recognizance, or PDiſpenſe 
with their Appearance. But the Court ſaid they could not do it, and 
ell that they could do was to reſpite the Recogniz ance. Farr. 97. 
Mich. 1 Ann. B. R. Anon. 

5. My Lord D. ſtood bound by Recognizance to appear here the 
| firſt Day of this Term; and Sir Simon Harcourt excuſing his Non-Ap— 
‚ Ince by Reaſon of Sickneſs, . mov'd that his Recognizance might 
be diſcharged, the Attorney General having Orders, and being in Corr: 
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168 Recognizance. 


conſenting thereto. But Holt Ch. J. ſaid, not withiſtanding ſuch Conſe: 


my Ld D. not appearing in Perſon, the Court could not diſcharge the Co 
Recognizance, bur ſaid, they could reſpite it till the next Term, which T 
was done accordingly. 11 Mod, zoo. pl. 1. Hill. 7. Ann. B. R. The : 
Queen v. Lord Drummond. 125 
6. R. enter'd into a Recognizance with Sureties to appear the fig f= 
Day ot Term, Ad Reſpondendum & c. (and in the mean Ture to his good 8 :20 
Behaviour) and not to depart without Licence of the Court. An Infermating i; = 
preferr'd againſt R. by the Attorney General, who, tor ſome Detect in the is 
Pleading, enter'd a Nelle Proſequi, and then exhibited another. The Court I 
was ot Opinion that the Recognizance extended to all Crimes whatſoery; . 5 
that he ſhould be charged with, and that if it ſhould have Relation to any . 
particular Crime only, it muſt be mentioned in the Recognizance, which by 
in this Caſe is only Ad Reſpondendum, generally ; That the Inconye. „ 
nience is not ſo great as is pretended, the Bail in this Caſe being bound 4 5 
in a Sum certain, and not to ſtand in the Place of the Principal, asi By 
Civil Caſes; and that the Nolle Proſequi is neither a Bar nor Diſcharse Ww 
10 Mod. 152. Paſch. 12 Anne. B. R. The Queen v. Ridpath. * EY 
7. It a Recognizance is eſtreated in the Exchequer, becauſe not punctual. EF 
ly comply'd with, yet, it the Party appears and takes his Trial next Yeffron, 1571 
he may compund for à very ſmall Matter in the Court of Exchequer; Eff 
Becauſe the Effect, tho' not the exact Form of the Recognizance, i; | Rec 
comply'd with; Judges of Oyer and Terminer are the proper judge 33 
whether Recognizances ought to be eſtreated or ſpar'd; and it is tor cogt 
the Advantage of Publick Juſtice that they thould have ſuch Power, ii dd 
upon the Circumſtances of the Caſe they ſee fir. 10 Mod. 278. Hill, E Tim 
1 Geo. 1. Tue King v. Tomb. mer 
: Mid 
ig 
* as 
F -# . : ceden 
(E) at Mit or Action lies upon it; and where, Bi tri 
Proceedings and Pleadings. If 


A Relcaſe of 1. CIRE Facias upon a Recognizance of Debt in Chancery, the D:\ 
a Recogni- dant pleaded a Releaſe ot all Actions Real and Perfonal, and a god 
kd e Plea; and the Plaintiff deny d the Deed, and Iſſue was join'd thereupon, 
gre alert and therefore the Record and all the Iſſue and Proceſs was ſent ut 
tionem Scire B. R totry, and there they were at the Niſi Prius, and at the Day th: 
| Frcias, Plaintiff was Nonſuitcd, and after brought another Scire Facias in th; 
2 por ſame Hench, and well, quod nota; For I here is the Record; but contri 
ages. bd. be if the Tenor of the Record only had been ſent, and not the Record 
made before itſelt. Br. Scire Facias, pl. 128. cites 24 E. 3. 73. 


the Action OY 
brought, and the Plea true, and then the Releaſe is void. 10 Mod. $;. Paſch 11 Ann. B R. Roger 


„ Wocd, —Cites 5 Co. Rep. 70. Hoe's Caſe. 1 Inſt. 265. Goldsb. 166. Moore. 469. 


Br. Confes 2. A Man may avoid Recognizance by ſaying that there is another F 
2nd Avoid, ſon of the ſame Name. Brook ſays, Quære, if a Fine may be avoid! 


45 cies in the ſame Manner. Br. Recognizance, pl. 6. cites 21 H. . 21. 


Cite. 3. Quettion was, Whether a Cz. Sa. would lie upon a Recognizane WW 2.1 
34. pl. 112. taken in Chancery, a Scire Facias being returned upon it. All the Baroi: : 
and there 85. were of Opinion that the Proceſs was well awardable, and mai stanz; who 1 
8 by che Common Law; For it being a Debt on Record, there is no Rez." WF 2,7 x) 
he admits but his Body ſhould be liable ro Execution upon it, as upon a conn? Cami 
the Rule, Obligation; and this Capias is not by the Statute of W. 2, cay. 45. © Br. Sci 


Thar where 25 E. 3. but by the Courſe ot the Common Law, and the Cove ( 


8 ls 8 Chancery; and Precedents are uſually there atter Scire Facias, a 
LIDIAS 2 - , 
+ | 


Ir and 32 Eliz. in the Exchequer. Ognel v. Paſton. 


= ? 


Gurt of C. B. coram Georgio Treby Mi &c. and the Detendant plead- & C 8 
ed Nul tiel Record, and the Record produced was taken before Fuftice Me- 554. pl. 4 


— 
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Courſes are to be maintained as of other Courts. Cro. E. 164. Mich. Reſponden- 


no Ca. S4. . 
ur then that ought to be intended ii Caſes where there is an Original, and Meſne Proceſs before ſuda— 
and that it is a good Rule that it is a Debt upon Record, and therefore a Capias lies. Nlo. 


ent; - 
7 S. C cited Arg. Godb. 453. as Ognell's Cate. — In the Common Plas, 


274 pl. 428. S. C. 


bon 4 Recognizance entred into there, a Freri Facias, or Flerir may go, but v Ci, lies; But other- 


in this Court 4 Capias lies; For here the Bail is Body for Body. 11 Mod. 45. pl. 7. Patch. 4 Ants 
g. R. Anon. | 


A Recognizance is ſualle in the Courts at Law, either by Action 
o be brought on &, or more properly by an Original in C. B. but if it 


entred into purſuant to an Order of Chancery, it mult be ſued only 
E by a Scire Facias in Canc. Per North K. Vern. 313. Paſch. 1 Jac. 


6 Mod. 42. 
8. C.—— 


1 


is his Chamber in London, and by him brought aud delivered into Court, by Nun of 


Record muſt be deſcribed as entered on the Roll, which in this Caſe 8 5 
vas betore Juſtice Nevil in his Chambers. In B. R. they enter all Re- Raym. 2 


anoilecr Dur 

RP en, 

tha: 10 Pre- 
l 


cedents in C. B. are all as this Count is, Holt Ch. J. anſwer'd, That if they proceed Hand over Head, 


_ 
F 
5 


1 


1 
q 
4 


dat is nothing to us; and that they ſhall not ſer up a Preſcription againſt Law, upon Pretencc of their 
E Uſage, And Powell J. agreed. , 


TY 


If a Recognizance appears to be talen at a Judges Chanbers in Fleet tree & it makes it Ls Por 


wvell ſ. Quod fuit conceſſum. And the Court ſeem'd to agree that it i a Record where 1: i; tak 1, 


ad Local. 11 Mod. 224. Paſch 8 Ann. B. R. in Caſe of Buſton v. Ridley. 


(F) Execution. In what Cafes, and How. 


I. LKecution upon a Recognizance ſhall be ſued by Eg it. Br. Recog- UH e. 


nizance, pl. 7. cites * 38 All. 5. COgniz,uns 
the Gro tr 


*, Elegit of the Land that the Conuſor had the Day of the Conuſance, or ever aſter; and it gras 195 dees 


* 
- 


but that he ſhould have it. But it is {aid elſe where, that if the Sheriff return that the C nuſor bad net 1h te 
© Day of the Recognixance acknowledged, but purchas'd after, then he ſhall have ir, as i, pray'd ab, hy 


E ror before ſuch Return; and with him agrees the ancient Tenures, Tit. Tenant by Elegit; bur et tin 


4 
* 


of 


-% 
N 


3x 
.B 


3 
. 
* 


"= 
* 
. 
. 
* 
* 
4 
P 


Day it is uſual to have of the one and the other at firſt, as I take it. Br. Recognizance, pl. 4. Cite 2 


Ez. 3.— * Br. Entry Cong. pl. 77. cites S. C. 


2. In Hire facias upon a Recognizance the Defendant was retura'd Br Reco. 


Nea; whereupon there was another Garniſhizent againſt the Tertenants, . 
E who were return d warn'd, and they did not come, upon which Plaintiii © 


410 » 2 4+ 


d Elegit. Brooke ſays, And ſo fee Execution againit them upon the ſirſt 
8 Garniſhment ; and ſo is the Law Contra it ſeems upon a Vibil return'd. 


Br. Scire facias, pl. 86. cites 38 E. 3. 13. 


XX. () Equity. 


dum, there is 
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Record. 


r 


(G) Equity. 


2. HE Defendant acknowledged a Recognizance, which was 26. 

away privately ; the Plaintiff had Relief, either that the ſaid 

Plaintiff ſhall have his Money, or elſe the Recognizance to he inry1j'; 

Toth. 267. cites 22 Eliz. Charnock v. Charnock. 22 Eliz. li. A. | 

No Ren- 2. A Recognizance without Condition, in 20 Years inroll'd, [af ;,. 
3 _ roll d in 20 Tears] yet upon Affidavit, (that he who acknowledged it was jj}. 
after fx ing) che Court ordered that it ſhould be inroll d. Toth. 263. cites bg, 


Months elap- 40 Eliz. fo. 195. inter Roll & Roll, & Long & Owen, eodem Tena. 


ſed, except no, fo. 205. li. a. 11 & 12 Eliz. 
the Court 


ſee fit to grant it aon Aotion in open Court. P. R. C. 302. 


For more of Recognizance in General See Bail, Statute, and 
other Proper Titles. 


' 
| 
| 
| 


* The Re- * Record. 


cords of 

every Court 

are the moſt 

eſtectual — — — R — — 
Proofs of the 

Law in 


Things (A) Records. Defeating Records. [Or Cancellins the 


create 


hed Court. for Covin or Decett. | 


320. Mich. 

Le „„ 1+ JF a Ban brings Affiſe againſt another, and the Tenant to the7n 

Mines, tent to abate this Mrit cauſes a Writ of a higher Nature to te 
brought in the Name of the Plaintiff, and makes Anſwer for him as 
Attorney, upon ſhewing this Deceit to the Court the Accord lyall a 


cancel d. 17 E. 3. 12. b. 51, b. 
2. If a Man ſues another by Writ of Debt to the Exigent, upon which le i; 


Outlaw'd, and a Man raſes the Original and the three Capins's and itt 
Exigent, and makes Part in London and the reſt in Mid Ileſex, and corites i 
them . B. for F. B. this is adjudged Felony by the Statute of 8 H 6. 12 
which is, That if a Record Tu any of the Banks, or in the Exchequer, (! 
flolen, carried away, or avoided, by which Judgment ſball be revers d, cht 
this ſball be inquired by Clerks of thoſe Courts and others, and ſhall te , 
by the Fuſtices of thoſe Courts, and ſball be ordered as Felony ; and this K+ 
ure avoids all the Record, ſo that it cannot be redreſs d by Error; an. 
it is a greater Offence than if Part only had been avoided, and a/! wh 2 
ſent to it are Felons ; but becauſe Part was made in London, and Part“ 
Middleſex, and London cannot be joined with any, and alſo ſpecia CH 
ions ſhall be in London for Felony there, which cannot be by this Stats 
becauſe it gives the Trial by the Clerks of thoſe Courts and others, and 
1 to be by the Juſtices of thoſe Courts, and not Commithoners ! 
ondon; therefore the Offenders were not arraigned of Felony, but were 
niſd' a for Miſprifion ; for in Felony there is Mifprition ; quod aors. » 
Corone, pl. 173. cites 2 R. 3. 9. 10. | 


WW 9 * 


— a — e 


* 


i 


oy Record. 17 


— . 


— — 


* at the Iſſue Venire Facias iſſued, and the Sheriff' return d Nul breve, Br. Venice 


upon which it was entered of Record that the Sheriff Non miſit breve, and facit pl. 1: 


alter there iſſucd an alias Ven. fac. and Fury return d and paſs'd for the Plain- 8. C 
uff, and a/ter the frft Ven. fac. was found upon the File ; and by Advice ot all 
the Juſtices it was ouſted as ſuſpicious, and the Plaintiff recover'd. Br. 
Record, pl. 2. cites 26 H. 6. 16. 

| He that is to defeat a Record, mult always commence his Suit E 
him chat is Privy to the Record; but when he has revers'd it againſt him, 
he ought to have always a Scire facias againſt him that is Tertenant; tor 
ir may be he hath ſome Matter to bar him of Execution; and otherwiſe 
he ſhall not be bound, unleſs he be made privy by a Scire tacias, or that 
2 Nihils be returu d. Cro. E. 471. (bis) pl. 33. Mich. 37 & 38 El. B. R. 
Cary v. Dancy. 


(B) Good. I hat is, and when, and what ſhall be faid 


a Record. 


. V Ecord is a Memorial or Remembrance in Rolls of Parchment, of 

the Procceding and Acts of a Court of Juttice, which hath Power 
to hold a Plea according to the Courſe of the Common Law, ot Real or 
mix*d Actions, or ot Actions quare vi & Armis, or ot Perſonal Actions, 
whercot the Debt or Damage amounts to 408. or above, which we call 
Courts of Record, and are created by Parliaments, Letters Patents, or 
Preſcription. Co. Litt. 260. a. 

2. In Aſſiſe the Tenant pleaded in Bar, the Plaintiff made Title by Re- 
-overy in Writ of Dower, and the Defendant ſaid that Ne ungues accouple in 
Lawtul Matrimony 3 and the others econtra; and it was certified by the Hi- 
ſhop that ſhe was accoupled &c. and the Agsſe remained without Day, and 
ler was re-attach*d, and after B. R. came into the ſame County, ſo that 
all Aſſizes were adjourn'd there, and the Plaintiff fbew*d the Record Sub pede 
Vill, and pleaded this Plea, and pray'd the Aſſiſe. Er per tot. Cur. W hen 
it comes before them Sub pede Sigilli, this is a good Record, tho? it was 
taken betore other Juſtices, and they ſhall proceed upon it. Br. Record, 
pl. 42. cites 28 Aft. 52. 

3. Rolls of the Commiſſary are not Records. Br. Viſne, pl. 15. cites 44 


£ 4.31.32. 
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a 4. Plea in the Spiritual Court in Prohibition, if it be of Tithes or of the Sentences of 14 
f Lay Chattle, is tried per Patriam; and fo note chat their Pleas are not of ee * 91 
. 7 g 4 1 1 
8 Record. Br. Record, pl. 12. cites 44 E. 3. 32. Court, and 4 
I % 12 other 1471 
, Matters, are not Judgments or Matters of Record. Went. Gf. Exec. 48. i | 
7 

7 5. Where the Biſhop certifies that J. F. is no Baſtard, this is no Re- , 


1 3 

$ 4. 8 
= 

* 

4 

ff 


| Diverſity. Br. Record, pl. 20. cites 7 H. 6. 30. 


cord. Br. Record, pl. 26. cites the Printed Abridgments of Alliſe, 


tol. 73, 
6. A Verdict cannot make a Record. Br. Repleader, pl. 61. cites 11 H. 


7. It a Tales be awarded and mark'd upon the Scrowl, and not enter'd in Br. Error, 


F - : H. G. 28. 
but contra in another Term, tor then the Roll is the Record; Note thc 8.45 , e 


$ the Rolli, or talſe Latin &c. the Juſtices may amend it the ſame Terin; ar 68. cites 


Cheney Ch. 


ö 3 : þ Cid, That 
| the ſame Term that Judgment is given, the Record is in the Care of the Juſtices, and not in the Roll; 
for the Roll the ſame Term is not the Record, but the Remembrance ot rhe Juſtices. 
| cot, pl. 32. cites ? H. 6. 29 S. C. 


* 
Br. Amend 


8. Fine 110 
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172 Record. 


8. A Fine is a Record, th it be nut ingroſs d, and ſhall be executed, and 
a Quid Juris clamat lies upon it; Per Newton, Quod non Negatur, B. 

Record, pl.78. cites 22 Hf. 6. 13. 
Br. Teſta- A Teftament is not Matter ot Record at the Common Law, mnoteitp. 
pr rw . ſtaudiug the Probation ; tor a Man may deny the making the Parties Execy. 
S.P. Br. Ad. tors, and ſhall try it Per Patriam. Er. Record, pl. 28. cites 22 Hf. 6. 52. 
miniſtrator, 1 
pl. 11. cites 44 E. z. 16. 


Br. Ordinary, pl. 4. cites S. C. — Br. Record, pl. 12. cites S. C 
S. P. Went. Off, Exec. 48. 


10. An Exigent is a Record, tho it be not entred in the Roll; quod nota. 
Br. Exigent, pl. 32. cites 38 H. 6. 1. 

Br. Nain- 11. It a Man finds Mainprize, which is written in a Bill, but is 10 
8 cuter'd in the Roll in this Term, yet it may be enter'd after in this Term i 
„ in another Term; quod nota, as it happen'd in the Caſe of Panipane, 
and ſo the Bill is a good Record; and the Juſtices of C. B. accordingly. E,. 

Record, pl. 58. cites 8 E.4. 5. 
It was ſaid 12. A Man cannet vouch a Record of Recovery of Debt, or ſuch like, in c 
in the I ime gaſe Court, for it 1s not a Record, but a Roll, ſcil. Loquela. Br. Failer de 


8 '; Record, pl. 8. cites 9 E. 4. 42. 


Record in 
C. B. he might have vouch'd it there, and had Day to bring it in; But contra in Court Baron, for the:: 


it is Recevery but no Record; for it is no Court of Record. Br. Record, pl. 66. 

Where Recovery in a baſe Court is remeved into Bank by Writ of Falſe Judgment, vet this is not of Re. 
cord to have Execution. Br. Record, pl. 40. cites 39 H. 6. 3. — But it the Judges affirm the udenent 
or reverſe it, then this is of Record when they have meddled with it; and then lies Execution upon it, 
or Writ of Error; And ſo ſee a good Manner to make a Judgment of a baſe Court to be Matter of Re. 
cord. Nota bene. Ibid. 


13. A Statute is a Record, but an Obligation is only Matter in Fact 

Br. Conſcience, pl. 23. cites 22 E. 4. 6. 
IWrit ef Error 14. After the Original the Roll is the Record, and not the Writ ; and 
15 to YeMOVC there fore Variance between the Diſtringas and the Roll cannot be amend- 


d; 5 
=” Original ed. Br. Record, pl. 77. cites 2 R. 3. II. 


is no Part of ; 
it, that remains with the Cuſtos Brevium, but the Record with the Prothonotary, Jenk, 164 pl. 1; 


Cites S. C. 


15. Where an Adt f Parliament or other Record is reverſed by Error or o- 
therwiſe, and aſter this is vouched for a Record, there the juſtices wil: 
certify that there is no ſuch Record; tor when it is revers'd, it is no Re. 
cord. Br. Record, pl. 50. cites 4 H. J. 22. at the End of the Cate. 

16. The Rll in Kir Demeſne is no Record, and therefore the WI 
to remove it ſhall be Loquelam et Proceſsè, and not Recordum 39 H. 6. 
by all the juſtices; and yer the Form of the Regiſter in this Caſe ! 
Recordum illud habeas &c. Br. Record, pl. yo. cites F N. B. 71. 

17. It the Seal of the King is put to any Patent or Writing made in 
Name of the King without Warrant, this is Matter of Record imm, 
diately, and ſhall bind the King. Pl. C. 76. a. Trin. 6 E. 6. in the Cs 
ot Wimbiſh v. Ld. Willougby. | 

18. No Bill, Anſwer. or other Pleading ſhall be ſaid of Record, et 
any Effect in Court / it be filed with ſuch of the 6 Clerks with wi 
it ought to remain. P. R. C. 30a. 

19. The Efrreat in the Exchequer is not a Record, but only Minutes“ 
make a Proceſs upon it for the King. Per Cur. Ld. Ray m. Rep = 
Trin. 9 W. 3. Moor v. Riſdell. p 

20. A Recognizance is a Record upon the taking ir before the 
ment. Per Powel J. And he ſaid, "Char the lee was by a Statt 
in Queen Elizabeth's Time. And the Court ſeem'd to agree, 114 f * 
a Record where it is taken, and ſo local. Adjornatur. 11 Med. a8. 
224. Paſch. 8 Anne. B. R. Buſton v. Ridley. 


21 
a 


e * 

Recor d. | I 7 2 
21. An Agreement was on Marriage to become a Freeman of London, and 
har Agreement being entered among the other Proceedings and Orders of the 
(aurt of Alderman, (which being a Court of Record) is become a Mat- 
cr of Record, as much as a Fine would be if levied there; for it is 
che Concord between the Parties. Per Lord Ch. Macclesfield. W ms's 
Rep. 715. T rin. 1721. Frederick v. Frederick. 


— 


(C) Huilſſed or Avoided ; By whom. In what Caſes, See FafHHp- 


ing Reco- 


And how. veries. 


Fine by Collu/ion, as where there are 2 of the ſame Name, and the A Fine le- 


one levies a Fine of the Land of the other, in this Caſe the other 3 or 
ludgment 


ſhall avoid it by PA. Br. Fines. pl. 115. cites 27 All. 53. & T. 33. H. 8. Rd bn 

Purſuance 
of an Uſurious Contract may be avoided by an Averment of the corrupt Agreement, as well ds ti 
common Specialty , or Parol Contract, Hawk. PI. C. 248. cap. 82. S. 20. 


I. 


2. Record of Ontlawry of divers Perſons was certified in the Exchequer, 
among whom one was certified Outlaw'd, and was not Outlaw'd, and that 
his Goods forfeited were in the Hanis of F. N. and upon Procels made a- 
gainſt him he came, and ſad that he was not Outlaw'd, and Parcel of the 
Record came Ly Writ of the Chancery out of B. R. into the Exchequer, and 
Green Tuſtice of B. R. came into the Exchequer, and ſaid he was not Out- 
Inved, but that it was M:ſprifien of the Clerk ; Skipwith ſaid, Tho' all the 
Juſtices would record the contrary, they thall not be credited, when we 
have recorded thut he is Outlawed ; Quzre what Remedy is tor the Par- 
ty; it ſeems it is by W rit of Error, inaſmuch as there is no Original a- 
gainſt him, but only Record of Outlawry without Original. Br. Record 
pl. 45. cites 38 All. 21. 

3. Capias Pluries returned upon the Plaintiff was nonſuited, and the ſame 
Term an Exigent iſſued upon the ſame Original iu another Rell, the Defendant 
prayed Remedy, and tis ſaid that the Nonſuit ſhall have Regard to the Day 
of the Writ returned, & Curia conceſſit, and the ſame Day the Exigenr 
hall be ſaid to iſſue, And per Thirn. and Hank. this Matter is not - 
ficient to avoid a Record, and Markham ſaid that all may be well re- 
dreſſed in this Place, for Erronice emanavit, Et hc pendet; And ſo it 
ſeems to be Error and not void, and a Superſedeas ſhall ferve as it ſeems. 


Br. Error. pl. 33. cites 2 H. 4. 23, 24. 


4. In a Court ot Record, where the Record makes mention of one an- ANN Oy 
angn Error, 


ner of © . it {h- I; ( f 7 OUT ve, 
er of Judgment, it ſhall not be atligned for Error That ihe Court gave ee, 


another Judgment. Br. Error. pl. 78. cites 21H. 6. 43. $5" oy ad 

; gave one 

Judgment, they cult to hate given arcil er Jucgnent. Br. Error. pl. 148. cites 5 H. . 4. But a 
Nor 


Man caxnot ſay that they did not give ſuch Judgment contrary to the Words of the Record. Br. Ibid. 
lay that the Judgment entered in the Roll was not given by the Juſtices, but entered in the Roll by the 
Clerk, or that the Jury was net ſworn as the Record ſuppoſes. Br. Ibid. Nor that the Jurors gave 
other I erdict than is entered in the Rell. Br. Ibid. — Nor where the Roll is that the Jury gave Verdict for 
the Plaintiff, he ſhall rot ſay that they gave Verdict for the Defendant, for a Man ſhall not be received 
to fallify the Record. Br. Ibid. So where it is recorded that Capias was awarded, the Party 
Mall not aſſign for Error that no Catias was awarded, or. ſay that Diſtreſs was awarded, for he 
Nall not falſity the Record. Br. Error. pl. 78. cites 21 H. 6. 43 And if the Sheriff returns ſum— 
ered, the Party ſhall not be received to ſay that be was not ſummoned, for he cannot contradict the Re- 
turn of the Sheriff directly. Per Fairſax. Br. Error. pl. 138. cites 5 H. 7. 4 And he ſhall not ſay 
that he cras not attached. Br. Ibid. But may ſay that which ſtands with the Return, as to fav that he 
was not ſunnicned according to the Law cf the Land, or not attached by 15 Days. Br. Ibid. Or he may 
Agen Error in a Jig apparent, or Vatter in Fact ent of the Record; but ſhall not falſify the Record, as 
ts faid elſewhere, and note a Diverſity. Br. Error. pl. :S. cites 21 H. 6. 43. 


5. If Execution be ſued upon an Erroncous Record, or if ſuch Record is 41d cler a 


PECLCO?'Y a 


pleaded, the Party has no Remedy to avoid it bur by Error; For it 15 - 244 
Y y , Mieader, a- 
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. * Record. 


1 


viveri De. 4g0cd Record till it bereverſed 3 Quod nota. Br. Record, pl. 4. cites 34 U 


faults were 6. 2. 

ulſigned in 

the Record, non allocatur; For it is good, till it be reverſed by Error or otherwiſe. Br. Record. pl. 
Cites 33 H. 6. 8 


Br. Deceit 6 A Man may confeſs and avoid Matter of Record ; For in Deceit th, 
pl 7; ES Tenant ſaid that thoſe who appeared as Summoners and Vejours upon their A. 
5) e amination denied the Summons and taking into the Hands of the King! 
the Grand Cape, and were not the ſame Perſons, but others of the |, 
Name. Br. Record. pl. 10. cites 35 H. 6. 43. 
J. Error was brought upon Reatſſei/in, and it was alleged for Error, ta 
the Sheriff had returned that he, with the Guardians of the Peace an] 11, 
Coroners, took the Inqueſt at the Place where the Tenements gre, where; , 
Sheriff came not to the Tenements ; Per Mordant, tis Error; tor the yz; 
is Judge and Officer here, and that which he does as Judge cannot !.. 
contradicted againſt the Record, otherwile of that which he does as... 
ficer ; now he comes to the Land as Officer, and therefore this may he g. 
ſigned tor Error; and as to making Proceſs he is an Officer; But the Cour: 
to the contrary, and that the Sheriff does this as Judge, and therefore. 
ſhall not be contradicted. Br. Error. pl. 148. cites 9 H. J. 4. 

8. Where a Bill of Indif#ment of Felony was found Irnoramas, a Fud:: 
of Record precured it to be raſed, and to be indorſed, Billa vera; "Vis 
Offence is not punithable by the Law ; For that would tend to taltity and 
avoid a Record. Jenk. 162. — 7. 

9. Tho' the Party cannot tallity a Record iz Error, yet in a Collaters 
Action, as in "Treſpaſs, or talſe Impriſonment, he may, where he is taker 
in Execution upon ſuch Judgment. Sid. 94. pl. 20. Mich. 14 Car. 2 
B. R. Mullens v. Weldy. 


(D) Produced by whom ; How, and when. 


Jo of other 1. IN Afiſe it was ſaid, That he who has nothing in the Land ſhall int 
K _ plead Outlawry, without ſhewing it immediately. Br. Record. pl. 41, 
Forit he cites 9 All 10. 


fails at th | 
Day bo — loſe any Land. Ibid.— But Contra of the Outlawry before. Shard. 29 E. 3 therefor: 


Quere. 


2. It ſeems that where a Record is pleaded, and the other pleads No Record, |: 
it ſuffices to ſhe the Record immediately, exemplified under the Seal css 
and he ſhall not be put to another Day to bring in the Record by Cern 
rari and Mittimus, when he has the Record there exemplified read, 
Quod nota. Br. Record. pl. 43. cites 29 Aſſ. 1. : 

3. If a Man pleads Matter of Record, and concludes in Bar, he hi. 
have Day to bring in the Record; but if he concludes to rhe t, he ſhall 
ſhew it immediately. Per Frowicke Ch. J. Br. Record. pl. 36. cites 21 
|, 2 8 


(E) C. 


—"— — — — 


— 2 — — — 


Record. 175 


(E) | Certiff'd by whom ; And how. 


HEN a Fuftice is diſcharged, or his Authority ceaſes, he cau- Br. Garrant 
not certify a Warrant in his Hands without certitying it by d Attorney, 
Writ, and ſo if he be made Fuſtice again, becauſe his Power was once 5 (les 
cealed; And ſo it ſeems of other Records in his Hands. Br. Record. 644. 

cites 8 H. 4, 5. 

2. In Dower the Tenant ſaid that the Land is ſeiſed into the Hands of the 
Kine; this is no Plea, without ſhewing Record ot it, upon which a Baron of 
the Exchequer brought in Record of it, whereupon they ſurceaſed; and yer 
ic was certified without Writ, and without Day in Court. Br. Record. pl. 11. 
cites 11 H. 4. 79. 

3 Record of Court Baron ſhall be certified by al the Suitors, and not by 
Parr ot them only; Quod nota bene in Falſe Judgment. Br. Record. pl. 

66. (bis) cites 22 H. 4. 23. 

4 It Certiorari iſſues to Fuſtices of Peace to ſend the Indictment of F. V. 
and in the ſame Indi ment 20 others are inditted, yet this is a good Certi— 
ficate of the Record, and the Juſtices of the Peace ſhall not mention any 
Thing of the ot hers in their Certificate. Per Markham Ch. J. Br. Record, 
pl. 57. cites 6 E. 4. 5. 

5. Juſtices of the Peace ſhall not bring into B. R. any Record bat that Br. Crone, 
which is Execatory, and no Acquittance of Felony which is {xecuted ; bur UA des 
this ſpall come in by Writ & Certificate thereef. Br. Record, pl. 59. cites 8 Im 
E. 4. 18. 

0 It Arſe is taken before the one Fuftice of Affiſe, ths Clerk of the 
ie nct expecting the coming of the other Fuſtice ot Allie, yet the other 
= 7ufice by Certiorari may certity the ſame Record. Br. Record, pl. 81. 

S cites 11 H. 7. 5. 

7. In Det upon Recovery of Damages in Aſjiſe the Deſendaut pleaded 
Nul titel Record, upon which the Plaintiff caus'd it to come into Bunk by 
Certiorari to be exempiificd under the Great Seal of England, and ſent into 
CB. and fo well. Br. Record, pl. $2. cites 13 H. 7. 21. 


I. 
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(F) Failer of Record. The Eff: thereof. 


& 1. IN Aſſiſe the Baron and Feme pleaded Record in Bar, and failed at the 

: Day, and the Aſſiſe was againſt them and two others «ho had pleaded 

Mul tort ; and upon the Failer the Plaintiff pray d his fudgiuent, and re— 

8 haſed is Damages, and had |udgment, notwithitanding the Plea of the 

& cher two is not try'd. Brook lays, Quod miram, it Law! tor he reco- 

Vers the Land againſt all four by the Judgment, whereas the Plea ot the 

ocker two is not yet tried. Br. Failer de Record, pl. 7. cites 44 E. 3. 23. 

2. In Conſpiracy the Defendant ſaid, That he was indifted before the 

ices of Peace in NM. whereupon Nul tiel Record being pleaded, the 

un made a Writ to the Fuſtices of Peace to certify it; and at the Day Nul 

Breve was return'd, and the Court gave Day over; and at the Day the De- 

Ladant made Default, upon which the Court awardeda\V rit of Enquiry ot 

? Damages ; quod nota. Br. Record, pl. 16. cires ) H. 4. 31. 

. In Debt the Detendant pleaded Outlawry in the Plaintiſl, and con- Bi: iy Debt 
4 cluded Judgment Si Actio &c. The Plaintiff replied Nul tiel Record, n 
d thereupon they were at Iſſue; and before the Day givea to bring in e 
e Record, the Plaintiff got the Outlatury to be reverſed, fo that the De- 8 
3 Cant failed of the Record at the Day; And the Queſtion was, V he- RATION 
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Iawryin Bar; ther this Failer ſhall be peremptory ? The Opinion of the Court was 
the Plaintiff Thar he ſhould anſwer over. 2 Roll. Rep. 38. Trin. 14 Jac. B. R. Stubbs 


replied Nul 
1e Record, V. Denham. 


Defendant 
had a Day given to bring it in, but failed to produce it; And Judgment was given againſt him abſcl yn, 
and not a Reſpondeas ouſter. Per tot. Cur And all the other Judges were of the ſame Opinion, Cn. 
G. 566. Hill. 15 Car. B. R. Dawſon v. Lee. 


n.7 


(G6) Of making up Records. And denied in what Caſes 


Br. Error, 1. Record ought to be made in Aſſiſe of every Furor ſworn, and of 
pl = every Writ awarded, and of every Continuance and other Thing from 
WEN Day to Day, tho' the Aſſiſe does not take effect the firſt Day; and c. 

therwiſe it is Error, by the Opinion of all the Juſtices; quod nora, Br. 
Aſſiſe, pl. 104. cites 39 H. 6. 1). & 38 H. 6. 11. 

2. The Defendant was indicted at the Aſſizes for forging the Stay; 
and appeared there upon his Recognizance to anſwer the ſaid Indictment, 
and leaded Not Guilty, and upon his Trial he was convitied ; but non 4 
Motion in Arreſt of Fudgment it was ſet aſide. Atterwards he exhibited a 
Bill in Chancery againit the Proſecutor of the Indictment, who plcade; 
this Conviction of Forgery in Bar to the ſaid Bill, and now the Plaintitf in 
Chancery moved the Court of B. R. that the Record might be made u 
with the Arreſt of the Judgment; for by a Miſtake of the Clerk of Aſh 
that was not recorded, nor did there any Notes thereof appear in his 
Books, but only that he was bound over by Recognizance to appear at 
the Atliſes, ! that he did accordingly appear and ſaved his Recogi- 
zance; all which Matter was evident to the Court by the Records of 
the Aſſiſes; but yet they would make no Rule for the Record to be made 
up with the Arreſt of Judgment, becauſe a Precedent of this Nature 
might be of dangerous Conſequence ; and therefore deſired the Cauſe might 
be pur into the Paper, and _ to again, that it might be judicially de. 
termined. 8 Mod. 45. Paſch. ) Geo. the King v. Self. 


(H) Emtry of Record. Power of the Court as to Enti 
or Alteration of Records. And of Records being 
entered upon a wrong Roll. 


S. P. Br. 1. F N Treſpaſs the Court ſuffered ſeveral Furors, who were challenge (cr tt 

Challenge, Franktenement, to be ſworn, who had not 40 s. per Ann, vecat/e t' 

pl. 60. cues , 4 : oY 

29 H. 6. 9. thought the Damage to be but 20/1. whereas the Record was Damages 
40. which the Defendant ſeeing, notified it to the Court, and pray'd 1" 
might be tried again; upon which the Court would nor record that will." 
was done before, but try'd all again; and then thoſe who were 11077 
before were ſtruck out now for Inſufficiency of Franktenement. And! 
ſee at the ſame Time it is in the Election of the Court whether they v!- 
record it or not. Br. Record, pl 23. cites 19 H. 6. 9. 

2. If an Exigent be return d Outlaw d, which iſſued 25 H. 6. and the B. 
fendant pleads Nul tiel Record, and the Clerk eo inſtante enters tc Ou. 
lawry in the Roll Anno 38 H. 6. this is good; for Per Aſhton, It ch 
gent be return'd outlaw'd, tho* it be not enter'd, it may be c 
any Time ; And Per Moyle, If there be ſuch Exigent, it is a good ** 
cord; quod nota. Br. Record, pl. 68. cites 38 H. 6. f. | 
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Record. 177 


z. In Annuity, the Parſon Defendant pray'd Aid of the Patron and 
0r4inary, who were returned ſummon'd, and the Ordinary was Eſſoign'd, 
and the Patron not, nor any Default recorded upon him; and in the Roll of 
Pleas Mention was that both were Eſſoign'd, but not in the Roll of Eſſoign; 
ind by the beſt Opinion, becauſe it is not expreſſed in the Roll of Ef- 
ſoign, where it ought to be expreſſed, therefore it is not good in the 
Roll of Pleas ; ®uzre, for it was not adjudg'd. Br. Record, pl. 55. 
cites 4 E. 4. 25. 
4 1 judgment entred in the Roll of one Office, which ought to be in the S. P. Per 
Roll of another, is not void, but Error and voidable. Br. Error, pl. 88. Bingham 


and Nele. 
cites 9 E. 4. 3. Br. Record, 


| | 3 pl. 31. cites 
4 E. z. 9.—As in Premunire the Judgment <vas entred in another Term. Laken faid, it is enter'd in the Roll 


of the Filizer, who ought not to enter any ſpecial Judgment, but the Prothonotary ought to enter it, and 
therefore it is no Record; For if the Filizer of one County enters Proceſs of Outlawry in the Roll of 
another County, this is void; and fo if Clerk of the Aſſiſes in C. B. enters Plea in his Roll, it is no 
Record; For it does not belong to his Office. Per — and Yelverton, the ſeveral Offices were 
ordain d, becauſe Men might be ture where they might ſearch for the Suit. And all the Juſtices ſaid 
that they did not remember that any ſuch Judgment was given, bur yer becanſe it was enter d, and the 
ling intitled, they would not alter it. Br. Record, pl. 31. cites 4. E. 3. 9. 


5. During the Term wherein any judicial A& is done, the Record re- In Ejett- 
mans in the Breaſt of the ud es ot the Court, and in their Remembrance; Ber the 
and therelore the Roll 7s a/terable during that Term as the Judges ſhall 1 4 
direct; but «when that Term is paſt, then the Record is in the Roll, and to confeſs 
admits no Alteration, Averment or Proof to the contrary. Co. Lit. 260. a. Lraſe, En- 


try and 
Ouſter, made Default, which was recorded, which the Plaintiff would afcerwards have waived, ſup. 


poling it to be in the Breaſt of the Court during the Term. Bur, per Holt C. J. There is a Diverſity 
between an A& of the Ceurt done upon Record, and an Act of the Party recorded by the Court, as 
Nonſuit or Default; For in the firſt Caſe, it is in the Breaſt of the Court, and may be alter'd by them 
during the Term; but in the latter Caſe, a Nonſuit &c. once recorded cannot be alter'd by the Court, 


decauſe it would be a Means of introducing Falſity of Facts into Records. 2 Salk. 566. pl. 6. Trin. 
2 Anne. B R. Turner v. Barnaby. 


6. The Plaintiff brought an Action upon the Statute 21 H. 8. cap. 13. 
lor 25 l. for Non Reſidency by the Defendant for 5 Months. It was 
mod on the Behalf of the Defendant, that a Recordatur might be entred 
1% hinder any Alteration of the Record; But per Cur. that Practice is not 
no in Uſe; but Cook Chief Prothonotary ſaid, that the Uſe heretofore 
of entring a Recordatur was, (Recordatur, that this Record is without Al- 
eration or Interlineation) ; and then if there were any Alteration after- 
waids, 1t would appear upon the Record to have been made atter the 


& Recordarur entred. But now the Practice is to make a Rule of Court, 


that all Things ſhall continue in Statu quo ;. and then it ſpall be tried by 


3 Afidavit, whether there has been an Alteration or not, Ld. Raym. 
210, 211. Paſch. 9 W. 3. Birt v. Rothwell. 


row 


| (I) Remoy'd ; In what Caſes; How and when; Or, In 


what Court it ſhall be ſaid to remain. 


| I, I Here the Record itſelf remains, there the Ac ion ſhall be brought. 4; Sire Ha- 


Br. Record, pl. 30. | cias upon a 


Recognizance 


in Chancery was brought there, and the Defendant pleaded Releaſe of all Actions real and perſonal, and the 


a'rtiff denied the Deed, and they were at Iſſue, upon which all was ſent into B. R. viz. the Record, the 
Adion, and the Proceſs ; For the Chancery cannot try Iſſue by Jury, and the Plaintiff was Norſuited at 


eM. Prins; upon which after he brought another Scire Facias in B. R. ard Exception was taken, that 


4 hs t to be in the Chancery, Et non Allocatur ; For no Record remains there, but all was removed 
oB. 


; 5 


R. viz. the Record, and not the Tenor of the Record. Br. Record, pl. 30. cites 24 E. z. 12. 
r. Lieu. pl. 36. cites S. C. 
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178 Record. 


2. In Precipe quod reddat, as Formedon, in London Releaſe with I. 

ranty was pleaded, and Aſſets in a foreign County deſcended in Fee, Up. 

on which they are at Iſſue, and Writ came to remove the Record from Los. 

don to Bank, to try the foreign Iſſue. And ſo it ſeems there, that it {jj 

not be remov'd till Iſſue be join'd. Br. Iſſues Joines, pl. 54. cj: 

E. 3. 41. 

Br. Charter 2 3. It an Amercement is aſſeſs'd in Banco, and eftreated into the Exchequy 

de Pardon, to Jevy the Amercement, and they write for the Amercement 3 yet the Record 
* 28 remains in Bank, and not in the 1 and there ſhall be tram ers 1 
Ec * and there the Pardon of it ſhall be pleaded and allow'd, and not in tige 
i Exchequer. Br. Record, pl. 35. cites 36 H. 6. 24. and 37 H. 6, 21, VF 
T 4. Scire Facias to have Execution in Writ ot Annuity; The Cas 1 
. 1 8 6 was, That after Judgment in C. B. the Detendant removed it by Writ ot 1 
28. S. C. Error into B. R. and after the Record, among other Records, was te. 
mov d into the Treaſury or Receit; and after the Plaintiff brought 
Certiorari out of the Chancery, directed to the Chamberlain and Tres. 
ſurer, to certify it in Chancery, and from thence it came by Mittimus 
into C. B. and the Plaintiff pray'd Execution. And per Moy le J. the 1 
Court of Chancery writes only Pro Tenore Recordi, and not Pro Records 10, 1 
But in Caſe of the Wee of Afſiſe, there they ſhall certify Recordum 6 — 
Proceſſum, and not Tenorem ; and when Records are remov'd into the Re. 10 

thoſe which are of B. R. are intitled (Recorda Regis) and thoſe of 


cet 
C. B. (Recorda de Bauco). Br. Executions, pl. 5 t. cites 37 H. 6. 16 blu 
but it ſhould be, 3) H. 6. 16. and 28 b. 39. a. | 
5. It a Man recovers in Aſſiſe of 7p Force Land and Damages, and ( 
the Defendant has nothing to ſatisfy the Damages in the ſame City or H. 
rough, the Plaintiff may remove the Record by Certiorari into Bank, and there 
he thall have Execution of the Damages recover'd. Br Recognizance, 
pl. 51. cites F. N. B. 243. WB 
6. In Afiſe in B. R. the Tenant pleaded that the Plaintiff has Wi: Wi 
pending againſt bim in Banco, cf anoiber Nature than the Aſiſe; Jud. 3 
ment of the Aſſiſe; and the other ſaid Nul Tiel Record, upon . 7; 
they were at Iſſue ; there the Defendant ſhall remove the Recorder an 
Bank into Chancery, by Certiorari out of the Chancery directed to the fe c 
of C. B. to certity it into Chancery, and to ſend it by Writ of Mit: 11: RE :: 
zo the Fuſtices of B. R. And it ſeems, that in every other Cafe, where . 
cord is vouch*d in another Court, it ſhall come in ſuch Manner, L. 
by Exemplification under the Great Seal. Br. Record, pl. 74. civ WW 
N. B. 244. 0. 


7. Upon Conuſance granted the Original ſhall not be removed out 
the ſuperior Court, nor ſhall the Record, but only a Tranſcript ; fo H . 
upon a Reſummons, upon a Failure of Juſtice in the interior Court, ts Wn cn 
ſuperior Court may proceed. By all che Counſel. Jenk. 31, pl. 61. 1 

8 


Sid. 466. 8. It there are divers Records between the fame Parties, the I 
Bridyard v. Court may remove which they pleaſe, they being warranted by tr *. 
TRE Writ (which expreſs'd none in certain) ſo to do; And it Fudgineit tial WR hin 
Raym. 189. be giden after the Zeſte, and before the Return, the Record thall be vv: Bn 
1 Rinch v.. removed. But if Judgment be entred after the Writ is returnalle, . the 
, S. C. Writ only is to be returned, and that no Judgment is yer given. Wer, . 
96. Mich. 22 Car. 2. B. R. Prydyerd v. Thomas. 5 in ſa 
1 13. If the Revord vary from the Writ of Error, yet the inferior C0" B. 
1 ought to remove it. Note. Vent. 97. Prydyerd v. Thomas. | 
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Record. 


(K) Remanded ; In what Caſes. 


1. HE Na Record is removed into B. R. by Writ of Error, this But in this 


ſhall never be remanded, and without the Record thoſe of 2 * 


the Franchiſe cannot hold Plea; and yet when Conuſance is granted, they Ecucution of 
{ball not ſend the Original but the Tranſcript, upon which the Franchiſe ſhall a Fine by 
7% Plea. Note the Diverſity. Br. Record, pl. 13. cites 44 E. 3. 379. Se Pacing, 


| and the Bai- 
17; of E. demanded Conuſance, and were Ouſted for the Reaſon aforeſaid ; and yet in antient Demeſue, 
„ere Parol is remoy'd, inaſmuch as the Tenant claims to bold at Common Law, there after Trial it 
ke remanded. Ibid. Br. Conuſance, pl. 13. S. C. 


2. Foreign Voucher in Cheſter, and foreign Releaſe in a Franchiſe, ſhall be Brooke ſays 
try'd at Common Law. Fer Brudnel J. and remanded. Br. Trial, pl. % e 
l H Relraſe; For 
* POP? it ſeems that 


this ſhall 80 
1 the Juriſdifion ; For both the Courts are at Common Law. Ibid. — Contra of IJ ue joined in Chancery, 


and ſent into Þ. R. to be try'd. Ibid. —Or Record in C. B. removed into B. R. by Writ of Error, or other- 
wiſe ; For thoſe ſhall not be remanded. Ibid. — So per Fineux Ch. J. of Record re mord bY Error out of 
Cheſter. Ibid. Br. Traverſe de Office, pl. 19. cites S. C. 


(L) Count. How the Count upon a Record ought to be. 
And Pleadings. 


I, I Aſiſe the Defendant ſaid that he is Villein to B. upon which the 
Writ abated, and the Plaintiff brought another Aſiſe againſt him and 

B. his Lord ; and the ſame Defendant pleaded Villein to another, and the 
E Plaintiff eftopp'd him by the firſt Record; and he ſaid that Nul tiel Record, 
and the ſame Record was found before the ſame PA uftices immediately; and 
=> is peremptory, per Stove J. Br. Failer de Record, pl. 9. cites 22 
All. 12. 
2. In Debt brought upon Reecvery of 10 J. Damages, in Writ of Entry of He who de- 
Land, the Plaintiff in his Declaration ought to rehearſe the Original Writ, clares upon 


1 : EA * a ; 
all the ancient Record ſuch as it is. Br. Count, pl. 39. cites 22 H. hay — 
43 6. 38. R 


all the Re- 


| : ; : cord and Pro- 
i and ſhall not mention the Iſſue till Niſi Prius, but ſhall ſbecv the Venire facias, and the Return and 


Jeroice of it, and then may ſay, Abinde continuatur Proceſſus per F urator' ; and well, and not before, Br 
Count, pl. 17. cites 34 H. 6. 4. 


3. Where Parcel of the Record makes for a Man, and Parcel azainft him, And per Pri- 
he may in his Pleading, or in his Declaration, take that which makes for fer, IN 
him, and relinquiſh the reſt. Per Davers J. which Aſhton and Priſot de- Nan 
ned ; tor per Aſhton, In pleading of a Record a Man ſhall commence at ſhall com- 
the Original, and ſhall make Mention of the Summons and Severance, if any mence at 
e; and where tuo recover and one ſurvives, he ſhall make Mention of both c 7. ak 
in ſuing his Execution; for a Recovery by two is not a Recovery by one. me i 
| Br. Pleadings, pl. 51. cites 30 H. 6. 5. | 


tian of the 
Voucher, and 


reg Ibid. 
Us allo, tho' it be againſt him. Ibid. 
the PlaintiF, and the R 

faciz Ibid. 


4. In 
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Rr. Aﬀtion In Treſpaſs upon the Caſe, the Plaintiff cornted that the Def, 
| 4. In Treſpaſs upon ale, the Plaintiff counted that the De 
ſur le Ca, „ * N and that he brought Writ of Entry againſt 7. 2 


I. 13. cites 
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Je Proceſs, the Plea and the Iſſue, & deinde continuato Preceſ 

between the Parties &c. Oct. Hill. quarto Die, the Defendant aſſumd ny, : 

himſelf for ſuch a Sum to inrol the Fury and the Niſi Prins, and did ng % 

rol it; ſo that where the Fury paſs'd for him, the Fudgment was um 

And per Cur. Becauſe he declares upon Part of the Record, he ought t, 

declare upon All in certain, and not (deinde continuato Proceſſu J quod 

nota, whereupon &c. But per Aſhton, He need not to have gone be. 

yond the Niſi Prius, but to have commenced there where the Default 

was, and no further; but where he meddles with the Record, he Ought 

to ſhe w the Venire ſacias awarded, and how it is ſerv'd, and then Cn. 

tinuato proceſſu per Jur. had been good; and otherwiſe not, per Prif: 

uod Cur. conceſſit. Br. Record, pl. 5. cites 34 H. 6. 4. 

He _ tw F. Note, it was agreed that in B. R. the Record is (Placita coram Res; 

"hat the Ap talem locum) and therefore when a Man pleads a Record of ti; 

Court may Court, he thall thew where the King's Bench then was, becauſe the Dy 

have it As is paſs'd, ſo that it is certainly known; but the Proceſs there is (Ubicynq;, 
apud Weſt- tunc fuerimus in Anglia.) Br. Pleadings, pl. 10. cites 34 H. 6. 27. 


monaſterium 


in Com. Alidd. Per Cur. 12 Mod. 318, Mich. 12 W. 3. Anon, 


But when he 6. In Aſſiſe, the Pleading of a Record is not to ſay that ſuch a Day J. 

pleads the purchaſed ſuch a Writ, but that he purchaſed the Writ by this Tifte ſuch ; 
Seer. + = Day and Tear, and ſhall nat ſay that it was returnable before Sir Fohy Pri. 
ſhall lay ſot and his Companions fuſtices of C. B. but that it was returnable before tie 
that J. S. fs ices of C B. without naming them. Br. Pleadings, pl. 41. Lites z. 


Sheritf &c. I. 6, 14. Per Priſot. 


rerarn'd it 
before Sir John Priſot and others his Companions Juſtices &c. Ibid, 


But of ſuch 7. A Man cannot vouch aRecord of Reccvery of Debt, or ſuch like, ina Bas 


Recovery Court; for it is not a Record, but a Roll, ſcil. Loquela ; and therefore it | 
the other I I | wy 
ſhall rot ſay he declares upon ſuch Record, he ought to ſew it exemplified ; but Quere f 
Nu tie! Re- inde. Br. Failer de Record, pl. 8. cites 9 E. 4. 42. 
cord, but | 
Nul tiel Recovery; for it is no Record, and ſhall be tried per Pais. Br. Failer de Record, pl. S. citcs1 : 
E. 4 43. ( 

t 
If a Record 8. A Patent or Record ſpall not be pleaded Ly Rehearſal, but by Matter in 0 
Is pleaded in, Fact. Br. Pleadings, pl. 110. cites 21 E. 4. 44. i 

Ar, It muſt I 


be intirely and certainly recited, becauſe the Record only is the Matter of the Subſtance and the Effe 
of the Bar, which muſt be full and perfect; bur if the Recital of the Record be only Conveyance to, 4 
not the Effect of the Bar, it need not be ſo certainly. Per Montague Ch. J. Pl. C. 65.b. Mich. 4.6. 
Dyve v. Maningham. 


(N) Averment againſt Records. 


I. MAN cannot aver againſt a Record, as that a Deed InrolFd" 
May, but enter'd as inroll'd in April before, was nor 18104 * 
in May but in April, Ow. 138. Hill. 30 Eliz. Sir Thomas Howald“ 
Caſe. | 
A Man may 2. Every Record imports a Truth in itſelf, and tho an Averment H 
take dvr. be againſt the Operation of a Record, yet the Court inclin'd that it ci 


2 _— not be againſt the Matter and Subſtance of the Record irſelt, Le. 15% 


the Record, Hill. 31 Eliz. B. R. Holland v. Franklin. 


does not impugn any Thing appearing within the Record, and which is only as to the Operation cf . 
4 Rep. 1. Hynde's Caſe, 1 
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_ In Caſe againſt the Sheriff for an Eſcape upon Meſne Proceſs, Plaintiil 
declared of a Capias in Treſpaſs by him againf R. H. upon which he 
was arreſted, and afterwards eſcaped ; the Detendant pleaded in Bar, that 
after the Time of the ſuppoſed E/cape, H. by the Conſent and Leave of 
the Plaintiff himſelf did appear at the Day of Re:urn of the Writ, Prout per 
Recordum ejuſdem Comparentie Sc. apparet, & huc paratus eſt Verificare. 


The Plaintiff replied Nu! tiel Record of the Appearance of the ſaid H. 
per quod liquet &c. that H. appeared by the Conſent and Leave of the Plain- 
till. Upon Demurrer to this Replication, it was objected that it was ill, 
becauſe the alleging the Appearance of Detendant was ſufficient, and the 
alleging the Aſlent &c. was immaterial, and that traverſing the Appear- 
ance only had been ſufficient. On the other Side it was urg'd that the 
Bar was ill, and tor that Purpoie were cited Hob. 210. Welby v. Can- 
ning. Lat. 149. Calfe v. Bingles. Jo. 138. S. C. and 2 Roll. Rep. 119. 


Worſley's Caſe. But the Parties amended by Conſent, Lutw. 71. Trin. 
2 Jac. 2. Benſon v. Muſgrave. 
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(N) Of Pleading N / tie] Record. 


. IN Aſſiſe, if a Man pleads Nul tiel Record, and ſuch Record is found it 
in this Court, or certified, he ſhall not have other Anſwer alter ; tor ik 

it is Peremptory, per Stoufe. And it was of a Record alleg'd, by which 4 

the Tenant at another Time had confeſs'd himſelf to be Willein ot « 

Stranger, whereupon he abated the Writ of Athſe. Br. Record, pl. 13. 

cites 22 All. 12. 

2. In Aſſiſe the Defendant intitled himſelf by Fine, and that the Et ate of the 
Plaintiff was Meſne between the Fine and Execution, and the Plaintiff intitled 
himſelf by Releaſe by Fine with Warranty of the Anceſtor of him who re- 
covered by the Fine alleg'd in the Bar, and jo the Execution upon the Fine in 
the Bar, by which the Tenant claims, is falſe and ſeint in Lau; to which the 
Defendant ſaid Nul tiel Record of any ſuch tine by which the Plain- 
titt claims; and whereas the Plaintiſt vouch'd Record of the Fine, now 
the Plaintiff ſhe'd forth the Record Sub pede Sigilli; and pray'd the Atliſe 
of the Damages: And the Opinion of the Court was, That he ſhall have 
it; for the Pleading of Nul tiel Record, where the Plaintiſf now ſhew'd 
the Record, is as ſtrong as if the Detendant had travers'd the 'T itle ot 
the Plaintiſt, and this had been found againſt him by the Verdict. Br. 
Record, pl. 43. Cites 29 Aff. 1. | 


3. In Aſiiſe, if the Tenant pleads Recovery againſt a Stranger, and that the 
Eſtate of the Plaintiff is Meſne between the Date of his Writ and the Fudg— 
ment, he ought to allege the Date of his Writ; and it he miſtake the 
Date, the Plaintiff may reply Nul tiel Record. Per Finch. Br. Re- 
cord, pl. 15, cites 48 E. 3. 11. 
4. Notwithſtanding the Certification of the Tenor of the Record, the As Debt upon 


Defendant may plead Nul tiel Record; quod nota. Br. Mouſtrans, 2 Recovery o 
pl. 50. Io]. Da- 


* S 


mages in 


Treſpaſs in 
Curt of Pie pos ders at G. and the Tenor of the Record «vas made to come into Chancery by Certiorari, and 
ſent into Bank by Alittimus, and Declaration upon the Record (cujus tenor &c. was compriz.'d in the 
Count.) And R 


olfe ofter'd to demur, becauſe he did not ſhew the Record irfelf ; But the Court held 


ne contrary, wherefore he paſs'd over, and pleaded Nul tiel Record. Br Monſtrans, pl. 50. cites 7 
H.6. 18.—--Br. Record, pl. 19. cites S. C. 


5. Writ upon the Statute of Marſhalſea, that whereas none ſhould be 
lued in the Marſhalſea, it one Party was not of the Kings Houte, the Party 
had there vexed him &c. Hull pleaded Nu tiel Record, but per Caun- 
ich this is 20 Plea; For the Steward is in a Manner Party, and there is 

Aaa no 


Record. pl. 56. cites 5 E 4.3. 
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t 


no Reaſon that He ſhall certify it, but it ſhall be tryd by Averment, hay. 
ever he durſt not demur, but ſaid that Such Record &c. and pray'd tg ha: 
Record. Br. Record. pl. 21. cites J H. 6. 33. 
Br. 9 6. Nul tiel Record of an 1nd:f# ment is a good Plea in Writ of Can. 
YELL racy. Br. Record. pl. 1. cites 9 H. 6. 26. 


cites 8. C — 
Br. Forger de Fairs, pl. 1. cites 9 H. 6. 26. 


n. *Tis no Plea in a 5% of Diſceit, but he ſhall anſwer to the Tor: 
Br. Bille. pl. 9. cites 19 H. 6. 29. | 
Where Re- 8. Debt was brought ix C. B. in the County of Middleſex of Damarss 


cord is plead- pes £2 $0 5 : 25 2 8 
rA 4 recovered in Writ of Entry ia the ſame Bank upon Writ of Entry brousþt , 


ſame Court the County of H. where the Land lay. The Defendant pleads Nul tie! Recmyi 
where the here in C. B. And per Markham, Fulth. and Port. this is no Plea; For 
Record re- tho the Record be removed into B. R. by Writ of Error, yet the Ac. 


mains, there tion lies here, and fo if the {ſvdgment be athrmed there; but Nul tiel Re 
the other . 1 | > G 
cannot ſay Cord Generally is a good Plea; upon which the Detendant pleaded accor. 
Nul tie! dingly. Br. Record. pl. 27. cites 22 H. 6. 38. 
Record, be- 

cauſe the Record is apparent in the ſame Court. Br. Record. pl. 52. cites 5H 5. 9. Per Brunel ang 
Keble. S. P. Bur if it remains in another Court, he may plead, That Nul tiel Record. Per Brian 
Ch. J. of C. B. Br. Record. pl. 75. cites 5 H. 7. 24. 


9. Debt was brought upon Recognizance, the Defendant ſaid Nu ti 
Record, and a Recognizance was certified por Condition, and vet the 
Plaintiff recovered notwithitanding he did not declare of the Con- 
dition. Br. Pleadings, pl. 51. cites 30 H. 6. 5. 
Put ifa Man 10. In Debt upon Eſcape againſt Bailiff, Sheriff, &c. inaſinuch as he 
declares of ſuffered the Priſoner condemned to eſcape, Nul tiel Record is a good Plex, 


“ Quod nora bene. Br. Record. pl. 72. cites 30 H. 6. 6. 


condemned, 
or ue ow Fine or other Record, and concludes Prout, and does not rely upon the Record there, Nul tiel Record is 
no Pica. Br. Traverſe per &c. pl. 332. cites 38 H. 6. 28, 29. 


S. P. Hawk. 11. In Maintenance Nul tiel Record is a good Plea ; Per Davers and 
1 22 Priſot. Br. Record. pl. 35. cites 36 H. 6. 12. 
cap. $3. 

S. 39. = 8. P: Aud ſo in Decies tantum Nul tiel Record is a 2 Plea, and in thoſe Caſes, and in others 
founded upon the Record, ſuch Iflue ſhall be tried by the Record, and not per Pais per Heydon. Br. 


The adverſe 12. If a Man pleads a Patent, and ſpews it, Ouære if the other can den; 


1 lead Nut that Nul tiel Record. Br. Record. pl. 39. cites 38 H. 6. 34. 


ticl Record, becauſe it appears to the Court that there is ſuch a Record, but inaſmuch as it is in Natur 


4 


of a Conveyance, the Party may deny the Operation thereof; therefore he may plead Non conceſſit, 


= in 3 that the King had nothing in the Thing granted or the like, and ſo it was adhudged 
Litt. 260. a. 


3 13. In Debt, if a Man counts upon Recovery in a Court Baron of Di. 
4% 4 43. ages of 100 Marks, or ina Court of Ancient Demeſne, Nul tiel Record 
SC. is no Plea, but he ſhall ſay Nul tiel Recovery, and it ſhall be try d per Pas; 
For if the Rolls are burnt, yer the Plaintiff ſhall recover, Br. Record. 
pl. 32. cites 9 E. 4. 42. 
14. Where a Man ſhews Record Exemplified under the Seal of the Fx 
m—_—— C. B. the other may ſayNul tiel Record againſt it, Contra, 
he thews Exemplication under the Seal of the Chancery; note the Divet- 
METS OO, lity. Br. Record. pl. 83. cites 16H. J. 11. per tor. Cur. ; 
DT Ie 15. Againſt a General Act of Parliament, or ſuch Act whereof the 
pleadable Judges ought Ex Officio to take notice, the other Party need not ples! 
againſt an Jul tiel Record; For of ſuch Acts the Judges ought to take Notice, 
At of Par- But if it be Miſcrecited, the Party ought to demur in Law upon it. 8 Rep. 25 
liamert, tho The Prince's Caſe | | 
in Truth He 7 | BE 
Record be embexxelled, if the Act be General, becauſe every Man is privy toit. Per Coke Ch !. 697 
178. Mich. 8 Jac C. B. Jolly Woolicy's Caſe. F 
| 17. U 


es Record. bs 183 


16. If Nul tiel Record be pleaded in Bar, it is aulſſue, and Fudgment 
ſhall le given pn Failure ot it. Per Cur. Het. 18. Paſch. 3 Car. C. B. in 
"he Cate of a Recuſant Convict. 

17%. In Debt upon Bond in Briſtol, the Defendant pleaded in Bar a ,_ 
Tudement upon the ſame Obligation in B. R. Et hoc paratus eft verificare Knight 


v. Pitt. 
per 


ecordum illu remanens in B. R. The Plaintiff replied Nut tiel Record S. © Sig. 
£2;, The Defendant rejoined, ©nuod habetur tale Recordum, & hoc paratus 329 Paich, 
eſt verificare per Recordum illud ; but pleads further That he cannot have the 19. Car. 2. 
Record out of B. R. Jude petit Fudicium ſi Curia de Briſtol ulterins procedere B R. be- 


5. The Court there gave Judgment againſt the Detendant for Failer 8 


of Record ; It was aſſigned for Error, That the Court ought not to have Rejvinder 
given Judgment upon Failure of the Record, at leaſt not without a De- thus, viz. 
murrer upon the Plea ; but the Court affirmed the Judgment. Lev. 222. * ＋ 
Trin. 19 Car. 2. B. R. Pitt v. Knight. ale Ne- 


cordiim Prout 
Dev Re- 
ardum in B. R apparet, but becauſe be cannot hade the Record in this Court, he demanded Jud "mount if 
the Court there world proceed; And reports that the next Term it was held that he that wii] Join (tus upon 
Record ought to fay, Et hoc paratus eſt verificare prout per Recordum illud — Or — Verificar: prour 
Curia hie conſideraverit, and that to are all the Precedents. The Reporter afterwirds ad4, a Nota, 
That upon New Debate in Mich. Term following the Court altered their Opinion again, a4 affirmed 
the firſt Judgment, notwithſtanding it was ( Prout per Recordum Pleuius liquet) But they #51 :ed that the 
uſual Way in this Caſe is to omit the laſt Part, viz. (Plenius liquer)-— 8. C. Saund. 97. Jays the ] udg- 
ment was affirmed by the (Court againſt their own Opinion And that this Term the Court was of Opi- 
nion that the Record of B. R. might have been certificd to Briſtol by Certiorari & Mittim us. 


18. A Scire Facias was awarded againſt the Detendants upon a Recog- 

nizance, which they entered into as Bail for a Plaintiff in a Writ of 

Error, that he ſhould proſecute it with Effect, or pay the Money, it the 

2 were affirmed; They plead, That he did proſecute it with 

ect, and that the Judgment was not yet affirmed; The Plaintiſt re- 

plied Proteffando, That they did not proſecute with Eflect, Pro P/acito, 

That the Judgment was affi rcmed by che Juſtices of the Common Bench, 

and Barons De Gradu de la Coif, et hoc paratus eff verificare per Recordum ; 

To which the Delendants demurred generally, Becauſe it was not alleged, 

That there were 6 Juſtices and Barons preſent when the Judgment was 

alirmed ; For 27 Eliz. cap. 8. which gives them Authority, requires 

that there ſhould be 6 at the leaſt. Sed non allocarur ; For the Peſendant 

ſoutd then have pleaded Nu ticl Record; For it there were not 6, their 
—_— were Coram non Fudice. Vent. 75. Paſch, 22 Car. 2. Barret 

v. MIIward. | 

19. In Treſpaſs for Aſſault &c. by the Defendants Simnl cum F. B. But where 
the Plaintiff declared of atlaulting and impriſoning him oz the 15th Day OO 
| o May &c. and detaining him in Priſon 20 Days &c. the Defendawts by a Writ 
| pleaded in Bar That the ſaid Aſſault &c. was done by them ConjunJim of Error, 

| with the ſaid F. B. and that the now Plaintiff brought an Action in C. B. a. run thus, 
Lainſt the ſaid F. B. alone tor the ſaid Treſpaſs &c. and had 2 Hendict and . = as 
[ Damages, which he had paid; the Plaintift replied, Nul tie Rec; the 1 
Defendants rejoined, Quod habetur tale Recordum, and prayed that it acetiam in 
might be inſpected; Upon its being brought into Court, a Variance was {ditione 
alleged between the Record pleaded, and the Record in this Action; a e 


s. quelæ quam 


| For the Plaintiff has now declared of an Aſſault done on the 1 5th Day of fuir in Cur. 

i May, and for impriſoning him 20 Days, whereas the Record againſt 5 B. noſtra coram 

bo an Aſſault done on the 144 Day of May, and for impriſonin? hint“, &&, o. 

lo Days only; and becauſe the Delendant had nt preciſely averred ia his 1 

] lea, That it was cadem Tranſgreſſio, the whole Court were of Opinion i de Bans 

| at itwas a material Variance, and that the ſaying, That the Treſpats o ber Lebe 

| Uoreſaid was done by them Conjunctim &c. was not ſufficicar of itſelt 29514 e 

Bur ſuch Averment as before. 2 Lutw. 944. Hill. 9 W. 3. Rowcl! ; eee. 

on and Walmſley. | | there named, 
Error inter. 


13 : ; f . e 
5 Whereas by the Record returned it appeared that 27» Action epa botriomm Plaigbtig an; 32 
arts, aud a l eraict againſt 3 2, but that tie 324 Dienduit died, and 10 Ju lraitut gt int ; I only 


ail 


— — — — — 
— 
— 
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and this was objected as a Variance bet een the Record deſcribed, and the Record returned; and u. 
the Treſpaſs by 31 Defendants mult be a different Treſpaſs from that by 32 Defendants, the Cone N p 
the Record well removed; That the Word (Inter) in the Writ of Error may refer to ( Loquele) a; Aa 
as (Hreve) and if ſo, the Court will refer it to that which will uphold the Writ of Error; and ( a 
is only uſed to ſhew whether the Suit was commenced by Writ or Bill ; Beſides, when one of the B. 
fendants dies, cis no longer a Writ againſt him, and 'tis the ſame as if he had never been named; I. > 
that the Identity of tle Treſpaſs does not depend on the Number of the Parties; for the Treſpaſs may be i}, FILL 
be it committed by 5 or 19 Perſons ; Aid the Judgment was affirmed. 10 Mod. 367. Hill. 3 Geo Rf f 
Cook v. Dutcheſs of Hamilton. N 


22 466. 20. ire, Facias again Bail, who pleaded that there was zo Capi; . 
S. C. The ; —— Ee 5 a Pas g. 
Court beta Lainſt the Principal; Plaintiff replied, and fer our a Capias Prout p,,, 
the Demur- per Recordum ; the Defendant rejoined Nul tiel Record; Plaintid /y;,,. 
rer ill; Be- joined that there was ſuch a Record, and prayed a Day to bring it iu; whe. 
caule by the upon the Defendant demurred. Per Holt, this Way of Pleading is tf 
Demurrer. ; * Woo” ay S 18 out ol 
the common Courſe ; there are two Ways of pleading of a Record, either 
by crating Ojer ot a Record, and if it is not given it is a Failure; or he 
may plead Nul tiel Record, and then a Day is given to bring it in, but thi 
Surrejoinder is a zd Way, and anew one; But it was adjudged wel] e. 
nough, and Plaintiff had Judgment 12 Mod. 215. Mich. 10 W. 3. B. R 
Moor v. The Mar.ucaptors ot Garret. | 
12 Mod 351. 21. In an Action of Battery and falſe Impriſoument brought in B. R. the 
Ld Raya Detendant pleaded in Abatement another Action depending tor the 
1 ſaine Matter in the ſame Court; The Plaintiff replied, .9:0d non hab 
Paſch. 12 W. aliguod tale Recordum & petit quod Recordum illud c. inſpiciatur, with, 
3. B. R. giving Liberty to the Defendant to rejoin Quod havetur tale Record 
S.C. accord- And upon Demurrer to this Replication the Plaintiff had Judginent, be. 
ingly. But cauſe this being a Record of the ſame Court in which 
Hon Ch. 1, Cauſe this being a Record of the fame Court in which it was pleaded 
ſaid, That the Plaintiff might pray, That it might be inſpected by the Court, it any 
final Judg- ſuch there was, as tis reported in“ Dier, which was the Precedeat 1; 
283 which the Plaintiff was guided in this Caſe. Et per Curiam, Upon this 
ſigned, but Plea the Plainriit might have pray*d Oer of the Record pleaded ; aud 
only a Quod tor want of Oyer might have ſigned Judgment, which is the quicket 
reſpondeat Method of Proceeding. Carth. 517. Hill. 11 W. 3. B. R. Cieamers. 


Ulterius; for WI k 
— ICKELT, 
Faikr of Re- 
cord is not peremptory. —— But it the Defendant pleads an Aion depending in another Curt for the ſum: 


Cauſe in Abatement, and Nul tiel Record is pleaded; if there was ſuch Record at the Time of the Pla 
ing of the Plea, tho* the Action was afterwards diſcontinued, yet the Plea is good, becauſe it was tr 
at the Time of the Plcading ; But if a Man pleads a Recovery by Judgment in Bar of an Action, 
the ſaid Judgment is reverſed after the Pleading of the Plea, now the Plea is ill, becauſe now it 
ſuch Record ab initio. Per Holt Ch. J. Ld. Raym. Rep. 274 Mich. 9 W. 3. Green v. Watts 


* D ier 227, 228. 


8. P. Rep.of 22. In Debt on Fudgment Defendant pleads, That the Plaintiſt hui,, 
3 Ap covered a Judgment in B.R. Plaintiff replies Nul tiel Record, on 005 
G40. 2. Bos the Iſſue with a Day given in it for the Defendant to bring in the Ha 
v. Lewing. his Peril. Defendant in/ifts that the Replication of Nul tiel Ee 
not be delivered in the Iſſue Book and Day given tv bring in the Row, 
that the Plaintiff ſhould give him the Replication & itſeif in Form, u 
a Rule to rejoin ; therefore moved, That the Plaintiir ſhould rake be 
the Iſſue delivered, and deliver a Replication in Forin, and alſo ry 7 
the Money he took for the Iſſue. But upon a Rule made to tho C 
the Court were of Opinion that a Rejoinder in this Caſe 15 totalen 
ceſſary after a compleat Iſſue joined, and the Delivery of the Ifte was 71; 
and Car the Rule. There is no Difference between « R ecoid ©: 
this Court pleaded and a Record of another Court, the Iſſue is complet 
upon the Replication without the Rejoinder. Where the Deſcnduut © 
ders the Record, and the Plaintiff gives him a Day to bring it in, the 2 
cluſion of the Replication is as follows, viz. Et hoc parat” eff d. hen 
qualitercunque &c. Et dictum eft prefar Def? quod habeat Recerd WP Ii 
ia Odt ab. Pur? Beate Marie ſub periculo ſuo &c. Idem dies dat” eff 1" 
quer hic &c. Where the Plaintiff avers the Record, the Couclilſſos 0! t. 


Replication ig thus, viz. And prays that that Record may br ſien . 
tn 4 q 


GS * 
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ſpelt ed by the Juſtices Here &c. And becauſe the ſaid Plaintiff hath not 
now that Record ready here in Court, he is directed That he have that 
Record here in 8 Days of St. Martin. The ſame Day is given to the 
{aid Defendant here &c. Notes in C. B. 240, 241. Paſch. 9 Geo. 2. 
Newberry v. Scrudwick. | 

23. The Plaintiff declared on a Recognizance of Bail without ſetting forth 
the Condition ; the Defendant demurred generally, and the Court gave Judg- 
ment for the Plaintiff. The „ ergy; in the Declaration does not 
appear to be Conditional, but Abſolute; if Conditional, the Deſendant 
might have pleaded Nul tiel Record. Notes in C. B. 246. Mich. 11 
Geo. 2. Croſſe v. Porter. : 


(O) Of Pleading Prout Patet per Recordum. 


L Here. a Man counts and pleads, and concludes Prout Patet de 4s in Debt 
Recordo, or Per Finem, thoſe Words are void, it he does not the r /aintiff 
- ; | 3 oy. counre 
plead the Record or Fine certain. Br. Nugation, pl. 17. cites 38 H. 6. Rec 2 


he had the Party in Execution, and ceunted all in certain, and that the Party condemned was 


That inaſmuch as the Plaintift counted of Eſcape, Satisfattion not being made, Prout conſtat coram 


vobis de Recordo, it ought to have heen try'd by the Record, and not per Pais; and yet the Plaintitf 
recover'd by Award; for thoſe Words, Prout patet coram tobis de Reciydo, are void where the Plaintiff 


does not cornt certainly upon the Record, how the Eſcape appears there, or plead the Record thereof in cer- 


tain; and / where he concludes his Plea Prout patet per Finem, quod nota. Br. Repleader, pl. 25. citcs 


38 H. 6. 29. 


2. In Debt upon an Obligation with Condition to appear in the Court of 
B. R. ſuch a Day &c. the Defendant p/caded, That the Court was adjourn'd to 
Hertford, and that he appear d there; and adjudg'd to be ill, becauſe he ſaid 
not, Prout patet per Recordum; tor tho' he appeared, yet it this Appear- 
ance be not enter d upon Record, he torteirs his Obligation; and it he does 
not conclude with Prout Pater, the Plaintiff cannot have an Anſwer & ſay 
Nul tiel Record. And of that Opinion was all the Court, Cro. E. 460. 

(bis) Hill. 38 Eliz. pl 16. Corbet v. Cook. 

3. Scire facias againſt the Bail upon a Writ of Error, according to the G. brought a 
Statute 3 Jac. The Detendant upon Oyer pleaded, That the Plaintiff in Ke facias 
Error pro ccuted it with Effect, and that thereupon the Judement was re- * 18. 
verſed & hoc paratus eſt verificare ; and upon Demurrer to this Plea it was in an Action 
adjudg'd ill, becauſe he ought to have coueluded, Prout Pater per Recor- in the Palace 
dum. Ray m. 50. Mich. 13 Car. 2. B. R. May v. Spencer. Court 


| u herein G. 
got Judgment; and this was to ſhew Cauſe why G. ſhould not have Judgment generally &c. The 


dcire facias recited the * ef the inferior Court Sicut per Inſpectionem Recordi nobis ug ey It was 
held, That the Scire facias was ill by reaſon of this Recital; for if the Defendant pleads Nul tiel Re- 
cord, It 3 to be tried by the Record itſelf, and not Per Inſpectionem Recordi; but it ought to 


have been Prout Patet per Kecordum; And for theſe Reaſons the Scire facias was abated. Fd. Raym. 
Rep. 216. Paſch. 9 W.3. Guilliam v. Hardy. | 


4 16 U 17 Car. 2. 8. Enacts, That after a Verdict Judgment ſhall not 
be fay'd nor revers'd for Want of Prout Patet per Recordum, but ſuch De- 
ſelt ſhall be amended. 

S. Scire facias to execute a Judgment. The Defendant pleaded, That he Sig; zo 80. 
Was taken in Execution upon the 3 , and brought to the Bar and ac- but not 8. P. 
kicwledg'd to be in Execution, and afterwards was voluntarily permitted by 
the Sheriff to eſcape. The Plaintiff demurr'd and had Judgment, becaule 
tue Plea did nt conclude the CL 2nag. Prout Patet per Recordum ; tor 

| B b tis 


20. and that 


committed to 
the Cuſtody of the Marſhal, and he permitted him to eſcape Prout Patet de Recorch coram wobis, Sati(- 


fiction not being made to the Party, by which the Action &c. the Defendant ſaid, That he did not go at large; 
Priſt, and ſo to Iſſue, and found for the Plaintiff; and the Defendant alleg'd in Arreſt of judgment, 


* _—— 
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and he had juſtified under the Writ, he muſt have concluded his Plea wit 


the Writ, how could the Defendant in this Action plead Prout Pate! 


tis Matres of Record, and mult be fo pleaded. Tis true Writs are all; 
Matters ot Record, but they need not be fo pleaded, becauſe they may 
be loſt, and perhaps never are returned. 1 Ley. 211. Paſch. 19 Cer, 2. 
B. R. Alanſon v. Butler. 

6. In Aſumpfit upon a Bill of Exchange the Defendant pleaded an Oi. 
Itwry in Bar, but becauſe he concluded his Plea with Et hoc paratus ef 
veri/icare inftead of Prout Pater per Recordum, Judgment was given to; 
the Plaintiff 3 Lev. 29. Mich. 33 Car. 2. C. B. Hage v. Skinner, 

7. Action againſt the Warden of the Fleet, who pleaded Salvis fhj 
omnibus Advantagiis ad Billam præd' &c. that he was an Officer of tt, 
Court of C. B. and that no Officer of that Court can be ſued bur Coram 
Juſticiariis C. B. The Plaintiff replied, That Tempore exhiliticnis BI 
the Defendant was in Cuſtodia Mar Mareſc” in quodam Placito debiti g. 
Hect am A. B. And upon Demurrer it was held, That Prout Patet per Re. 
cordum #s only Matier of Form, and helped by a General Demurrer ; because 
where a Record is pleaded without ſuch a Concluſion, the other Side 
may anſwer Nul tiel Record; beſides zhis is 0 Pha after an Imparlgys 
1 Salk. 1. Mich. 8 W.3. B. R. Duncomb v. Church. 

8. The Defendant entered into a Recognizance before a Judge of Cg 
that if the Plaintiff in Error ſhould be — or the Writ diſcontinued 
or the Fudgment affirmed, then he would pay &c. and now a Scire faciss 
was brought upon this Recognizance &c. And the Detendant craved 
Oyer, and That the Plaintiff in Error did proſecute the Writ, and aſſign: 
Errors, Et quod Placitum ſuper prædict breve de Error adbuc pendet mide. 
terminatum; the Plaintiff replied, That the Fudgment was affirmed abſqu 
hoethat Placitum pendet indeterminatum; And upon Demurrer to this Re. 
Teng the Plaintiff had Judgment in C. B. And now the Detendan: 

rought a Writ of Error; The Court held, That the Detendant's Ple: 
was only by way of Excuſe; and that it had been ſufficient for him to 
have pleaded, That the Errors were aſſigned, and that Placitum inde 
pendet tndererminat.” 2dly, They held that this was in the Negative, 
and therefore the Defendant need not conclude with a Prout Patet per 
Recordum ; bur he ought to have ſaid, That the Record was certified 111 
B. R. in ſuch a Term, and quod Superinde Taliter Proceſſum fuit, quod judic- 
um Afirmatum fuit Prout Patet per Recordum ; And it it was not fo, then 
the Detendant might have rejoined Nul tiel Record. And this Replica 
tion was adjudged ill; iſt, Becauſe it makes that a Matter of Inducement, 
which ſcoulil have been the Point in Iſſue. 2dly, Becauſe the Traverſe put. 
a Matter of Record to be tried by the Country; and thereupon the Court wi 
goiug to reverſe the Judgment, but an Exception was taken to the Wit 
of Error, for which it was quaſhed. 2 Salk. 520. Paſch. 4 Annæ. B. R. 
Fanſhaw v. Morriſon. | 

9. 48 5 Anne 16. Enacts, That upon Demurrer joined in any Court © 

Rezord no Exception ſhall he taken for Omiſſion of Prout patet per Reco 
dum, 2 G ſhall give Judgment without regarding ſuch Defett, a- 
tee, jor Caliſe. | 
7 J Deleatear in falſe Impriſoument juſtified under a Writ taken oi! 
at fuch a Time; The Plaintiff demurr'd and had Judgment in C. B. Be- 
eauſe the Defendant did not conclude his Plea with Prout Patet per Re- 
cordum, nor traverſe his imprifoning the Plaintiff at any- ocher Time. 
Upon Error it was argu'd, That if the Action had been againit the Sherif, 
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Prout Patet per Recordum, becauſe it would not be a Record if he hi 
not returned the Writ; but tho he never return it, it is ſtill a good juſti 
cation for the Defendant in this Action; And it is not abſolutely necell 
ry for a Defendant to conclude his Plea fo, becauſe a Writ may be lo 
Per Cur. The Original gives Juriſdiction to this Court, fo that it “ 
not returned, the Court has no juriſdiction in this Caſe, and the Cid 
cannot properly be ſaid to be in Court; But if the Sheriff never rel” 


Record. 
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Record. 


=ccordum ? therefore his Plea muſt be good without ſuch Concluſion ; 
and it his Plea be good, then the Traverſe would be immaterial ; And fo 


the Judgment in C. B. was revers' d. 8 Mod. 30. Hill. 7 Geo. 1721. 
Carvel v. Manley. 
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(p) Plead ings. Profert or Monſtrans. Neceſſary in 
what Caſes, and when. 


1. IN Aﬀiſe *rwas ſaid, That he who is not Tenant ſhall not have a Day 
to certity Record of Onutlawry, Fine, nor other Record, but ſhall 
hew it preſently ; For if he ſhould have a Day, and fail at his Day, 
he can loſe nothing by the Failure. Br. Monſtrans, pl. 89. cites 19 
fl. 10. | 
; 2. In Aſſiſe the Tenant pleaded a Recovery by a Stranger againſt W. N. 
which Eſtate of the Recoveror he has, and the Eſtate of the Plaintiſt 
was Meine between the Diſſeiſin; upon which the Stranger recover'd ; And 
ray'd Judgment if Aſſiſe &c. and a good Plea without ſhewing the 
ecord ; for *ris faid elſewhere, 'That he ſhall have Day to bring it in. 
Br. Monitrans, pl. 90. cites 22 Af; 28. 

z. In Aſſiſe che Tenant intitled himſelf, inaſmuch as W. was ſeiſed in 
Fee, and was bound to him in a Statute Merchant, and he ſued Execution, 
and ſhewed how in Form &c. and ſhewed the Statute; Bur it is ſaid that 
he need not, for the Execution zs of Record; quod nora. Br. Monſtrans, 
pl. 95. cites 24 All. 2. 

4. In Aſſiſe, a Recovery in Writ of Right Patent in Court of the Lord 
is no Bar without ſhewing of the Record, exemplified [ub Sigillo Cancellariæʒ 
quod nota ; upon which the Aſſiſe was awarded: 'The Reaſon ſeems to be 
becauſe this Recovery is not of Record, whereas it it had been of Record, he 
_ have had a Day given to bring it in. Br. Monſtrans, pl. gy. cites 
23 All. 1 | 
5. In Anne the Defendant pleaded Outlawry of Felony in the Plaintiff; But in In- 
Jucgment, if he ſhall be anſwered ; and the Opinion of the Court was, that dictment of 

e ſhall well have the Plea without thewing Record thereof; quere. Br. 8 4 
Monſtrans, pl. 98. cites 29 All: 61. | | vented * 


wane one of the 
Indiftors in Treſpaſs ; and becauſe he had not the Record ready, and the Court conceĩving it to be al- 
leg d in Delay of Juſtice only, therefore they ordered the Defendant to anſwer. Cro. C. 147. Hill. 4 
Car. Sir William Withipolc's Caſe. 2 Hawk. Pl. C. 219. cap. 25. S. 29. cites S. C. 


n "= _— 
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6. In Debt upon a Recovery in another Court the Plaintiff ought to ſhew Ibid. pl. 159. 


te Record at ihe firſt Day; quere inde. Br. Monſtrans, pl. 131. cites rere 
I 5 or 0 * 
11 H. 4. 12. | ceſſity to ſbecu 
| the Record at 
t. For per Jenney, In an Action of Debt in Bank, upon a Recovery of Damages in a Plea of Land in 
Ancient Demeſue, the Plaintiff may declare upon a Recovery by Record of a foreign Court, without 
ſhewing the Record; and if the Defendant pleads Nul tiel Record, the Court may write for the Record; quod 
non negatur. Br, Monſtrans, pl. 159, Cites 9 E. 4. 42. 43. ; 


7. Where a Man phate a Record to the Writ, he ſhall ſhew it imme- 
%ately. Br. Brief, pl. 8. cites 3 H. 6. 15. 95 
8. Debt upon a Recovery of 101. Damages in Treſpaſs in Court of Piepow- A Man may 
Sat G. and the Tenor of the Record was made to come into Chancery by 8 
Horari, and into Bank by Mitti d a Declaratior A ROC. Of 
ri, and ſent into Bank by Mittimus, and a Declaration upon the Re- e :, 
cord, Cujus tenor. &c, was comprized in the Count. Rolt. offered to de- Ve brought 
mur, becauſe he did not ſhew the Record itſelf; But the Court held con- ther-0t, 


tia * ithout 
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ſewing Re- tra to him, wheretore he paſs'd over, and pleaded Nul tiel Rec 


ord ; ous 
Ord ; 
2 X-ag if nota. Br. Monſtrans, pl. 50. cites * H. 6. 18. | 5 Quol 
e N | 
trug, the other may ſay that Nal tiel Record, and the Plaintiff ſhall cauſe it to be certified. Br. . 
ſt raus, pl. 112. cites 12 H. 7. 11. Per Butler. « Non, 
In Treſpaſs the Plaintiff recover'd Damages, and the Defendant removed the Record into B. R. 5h F 
and after the Plaintiff brought Debt of the Damages recovered in this Court ; he ought to recite in this (055 
that the Record is removed into B. R. for Error, and ſhall not ſhew the Record; but cen the 8 
pleads Nul tiel Record, the Plaintiff ſhall ſhew it /ub pede Sigilli at his Peril; quod nota, Br. Monftrg 
pl. 121. cites 18 E. 4. 7. Br. Count, pl. 68. cites $.C,——BÞr. Record, pl. 61. cites 18 E. 4 6 3 
S. C. Bur ſays that if the Defendant reverſes the firſt Record, by this he ſhall reverſe the Action 
Debt.——* Br. Record, pl. 19. cites 8. C. 0 


9. If a Man challenges a Furor by Matter of Record, as that he has been J. 
tainted &c. he ſhall ſhew Record thereof preſent/y. Br. Monſtrans. ol 
132. cites 33 H. 6. 1. 9 hs 
Io. Debt was brought in Bank upon Recognizance taken before the Mus 
of Hereford, and the Defendant pleaded Nul tiel Record; and well: And 
to ſee that the Action lies without ſhewing the Record, as it ſeems ther; 
Br. Dette, pl. 128. cites 36 H. 6. 2. | 
11. In Quar Impedir, if the Defendant intitles himſelf by Grant of tly 
King to F. NM. for Life of the Advowſon of B. and that the King aſter gran. 
ed the Rever/icn to three in Fee, who granted it to the Defendant ; there if he 
will plead the Grant for Term of Life, he ought to plead it certainly n 
Date, Year, Place and Day, tho? it does not belong to him; tor i! he 
other will reply Nul tiel Record, it cannot be certified unleſs it be pid. 
ed certainly. And fo it ſeems there, that if one pleads Letters Pater, 
and ſhews them, yet the other may ſay that Nul tiel Record, and then 
he ſpall certify it under Exemplification ſub Magno Sigillo, Br. Record 
39. Cites 38 H. 6. 34. 
Br. Dette, 12. A Man may bring an Action of Debt in C. B. and declare a: 
2 132. cites Recovery of Debt or Damages in London, Ancient Demeſne, or other Fr: 
.C chiſe, without ſhewing Record; and if the Deſendant pleads Nul tiel Re. 
cord, it ſuffices to certify the Tenor of the Record, without the Record it 
ſelf; Br. Monſtrans, pl. 84. cites 39 H. 6. 4. 
A Man ſpall 13. If a Man would plead to have Advantage thereof himſelf, he ought 
not 5 Re- to have the Record in Pugno, unleſs it be in the ſame Court where the Race 
414 is Ec. Br, Monſtrans, pl. 123. cites * 19 E. 4. 9. 
8 the Record itſelf remains, without ſhewing the Record ExemPplified under the Great Seal if Li. 
gland, if it be denied; for it ought to come into Chancery by Certiorari, and there to be execmplih: 
under the Great Seal; for if it be exemplified under the Seal of the Common Pleas, Exchequer, or the lie, 


theſe are but Evidence to the Fury. Br. Record, pl. 65. cites 22 H. 8. and 28 Aſſ. 14. 
* Br. Record, pl. 62. cites S. C. 


J 1. 


14. If a Man pleads Record in the ſame Court where they are inroll d, tit 
Party may plead them without ſhewing them, and it is ſufficient actui!- 
flanding they were never pleaded before , and fo it is uſed in the Exchequ:!. 
Br. Monſtrans, pl. 124. cites 21 E. 4. 48. 49. | 

15. There is a Difference between Letters Patents and other Records; . 
per Brian, The Demandant mult ſhew the Letters Patents; bur it a“ 
or other Record be denied, they may come in by Certiorari and Mitt 
mus; But contrary of Letters Patents; for if they be ſhewn, they ſhall 
not be denied. Br. Monſtrans, pl. 112. cites 12 H. J. 11. 

16. Where a Man ſhews Record exemplified under the Seal of the Ru, 
quer or Common Pleas, the other may ſay Nul tiel Record againſt it. Cc 
tra, it he ſhews Exemplification under the Great Seal of the Chance!) 
note the Diverſity. Br. Record, pl. 83. cites 16 H. J. 11. Per tot. CA 

17. He that pleads in Diſability by Record, muſt bring in the Record 
or a Certificate immediately, ſub pede Sigilli ; as in Excommunice! 
the Certificate of the Biſhop under his Seal; in Outlawry, to plead ic 
Outlawry Hic in Curia Prolat'; And 13 H. 6. 15. One thall not pie" 
Abatement a Record or any other Dilatory Plea, without having? 
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Record. 189 


Court. 3 Lev. 334. T rin. 4 W. & NM. C. B. Lord Petre v. the Univer- 
ry of Cambridge. | Es 

18. C. brought an Action of falſe Impriſonment againſt B. The Deſen- 
dint juſtified under a Fudgment given againſt the Plaintiff by the College of 
Phyficians, and a Fine impoſed by them, and Commitment to Priſon. 
And it was moved in Behalf of the Plaintiff, hat the King's Bench 
would make an Order, that the Regiſter of the College of Phylicians ſhould 
permit the Plaintiff to have Copies of the Proceedings and Judgment, to enable 
che Plaintiff to reply to the Plea of the Deſendants, who were Cenſors 
of the College. Sed non Allccatur. For per Curiam, the King's Bench 
cannot oblige the College ot Phyſicians to permit the Plaintiſt to have 
any Copy ot their Proceedings ; tor they act In a Judicial Manner by 
Authority of an Act of Parliament, and therefore it ſhall be preſumed 
that they have done Right; and zh1s Record may be phaded without a Pro- 

et in Curia, and theretore no Oyer can be prayed of ir, and therefore 

the Pelendants ſhall not be bound to give a Copy; For it would be in 
Etfe& to diſcover their Evidence. Ld Raym. Rep. 252, 253. Mich. 
9 Will. z. Dr Gronvelrt v. Dr Burrell &c. 

19. Serjeant Hawkins takes 1t to be agreed, thar Anterfoits acquit, be- 3 Fo Hau k. 
ing a Plea in Bar, and the Record not in the Cuſtody ot, nor the Pro- cap. 5 
perty ot him that pleads it, there is no need to plead it with a Protert ſub 8 "a 
pede Sigilli; bur rhe Detendant ſhall have a Day given him to bring ir in. 

Hawk. Pl. C. 369. cap. 35. S. 2. 


(Q) Tenor of the Record. Sufficient in what Caſes. 


. PON Recovery of Annuity againff a Parſon by a Prior, Je 

Tenur of the Record was remov'd by Certiorart into Chancery, and 
ſent into Bank by Mittimus, and Scire Facias to have Execution awarded out 
df it, and good by Award; For the Chancellor will not write to the 


E Treaſurer tor the Record, but tor the Tenor of the Record, quod nota. 5 
Fr. Record, pl. 4 cites 34 H. 6. 2. F 
= =. Scire Facias Super Tenorem Tenoris Recordi, ſent out of Chancery into and by J 
= Lak, was ſu'd to have Execution upon Recovery of an Annuity, und the — 1 
4 Reaiun that it was Super Tenorem Tenoris was, becarſe that befure the Re- hang ce 1 "i 
cdu ws remov'd out of Bank after the Recovery, the Tenor of it was ſent 2 1 of i 
= zo Chancery to be Exemplified, and there was filed, and they never take this King, 1 
| Of the Tuc any Tenor when it is fil'd, but to ſend the Tenor of the Tenor; nor ther award- 1 
when they have the Tenor, they will not write to the Treaſury tor the * * * 


Tenor again; But when the Tenor is ſo in Chancery to he exc 
there the fame Term they will ſend the ſame 'Venor ; bur if it be once the Teror 


«4 4 
mplitied, Tenor of 114 
Lee, or if the Term be paſſed, there they will not ſend the Tenor, but bid. 


the Tenor of the Tenor, quod nora, Br. Record, pl. 9. cites Pai, Par '4 

, ' 

34 H. 6. Fl. dees not ap- b 

| 2 | pear by the . 

| ittimus Where the PR Record is, they cannot proceed; For if it appears that the Record is in the | 
Treaſury, then they wil 


proceed here upon the Tenor of the Tenor ; for the Treaſury cannot award 
xcutien ; but it may be, that the Record is remov'd into B. R. by Writ of Error, and affirm'd, and 
then he may ſue Execution there; And it may be, that it remains yet in this Court, and then [xecut;icn | 
wht to be axvarced pen the Record, and not upon the Tenor of the Tenor ; Therefore they will not proceed 4 

ul: they be aſcertain'd where the Record is. Br Record, pl. 9. cites 34 H. 6. 51. —— Ind if it be "7.4 
written to the Tuſtices of Ae, they cught to certify the Record itſelf ; For otherwiſe they 012 ht to award 11 
Execution, and ſo two Executions, which ſhall not be ſuffered, per Priſot. 
54 H. 6. 51. and 37 H. 6. 31. accordingly. Druere Legem of the principal Cale, 


or bod 2 Man FECOVErS in Ancient Demeſne Land and Damages, Br 8. fs. 4 
removed Jaſtices of Afiſe or in Eyre, and the Tenor of the Record is F 
oved into Chancery by Certiorari, and {ent into C. B. by Mittimns, Eee 
Cec | Plaintiff 0 


— 
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Br Record, pl. 9. cites 
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pl. 75. cites P/azntiff” ſhall not have Executicn without the Record itſelf ; for dhe 
S. C. firſt Court where the Record itſelf remains may award Execution 
there, and ſo two Executions, which is inconvenient ; Contra upon Teng, 

ot Record ſent out of the Treaſury ; tor there are no Juſtices which m.. 

award Execution in the Treaſury. Br. Record, pl. 40. cites 39 U. 6, % 

So where a 4. And there it is agreed by all the Juſtices, That Debt may be brough 
Man pleads a in Pank for Dama der d in A D . en 
ges recover d in Ancient Demeſne, or in a Franchiſe, and 


rd, and yy | 295 2 
r there if the Defendant pleads no ſuch Record, it luihces to certify the Te. 


That N nor of the Record. Br. Execution, pl. 75. cites 39 H. 6. 3, 4. 
tiel Re- ord, 

there it ſuffices to certify the Tenor of the Record. Ibid. — Br. Record, pl. go. cites S. C. for t, 
proves that there is ſuch a Record. But it is nt ſufficient to award I Sci. fa. without the Record iu 
Br Execution, pl. 7 5. Brooke ſays, And fo ſee that Action of Debt of the Damages lies eithem 
the Record itjelf to have Execution, and yet not to have Sci. fa. Note a Diverſity ; and alſo it may be, tun 
the Record itſelf is reverſed by Error, Diſceit, or otherwiſe ; and therefore Execution ſhall not be Swan 
upon the Tenor of a Record unleſs in Caſe of a Certificate out of the Treeſury. Br. Executions, pl. 75 — 
And Per Priſot Attaint does not lie upon the Tenor of the Record, but one ought to have the Record It- 
ſelf. Br. Record, pl. 45. cites 8. C. 

* Serjeant Hawkins ſays, It ſeems to have been generally holden, That wherever the Purport of | 
Certiorari is not to proceed upon the Record to be removed, but only to try an Iſſue of Nul tiel Re. 
cord, it is ſufficient to certify the Tenor of the Record, whether the Certiorari require a Certificate a 
the Record itſelf, or of the Tenor of it only, 2 Hawk. Pl. C. 295. cap. 27. 8. 76. 

J S. P. Br. Record, pl. 80. cites 29 Afl. 23. 


For where 5. A General Writ was directed to C. and B. Juſtices of Aiſiſe, 76 le J, 
Aﬀſſe, Ir tices in ſeveral Counties, and to taks Aſiiſes in ſeveral Counties; and à N 


3 of Aſſiſe was delivered to them in the Circuit, and the Plaintiff” appeared, 
reddat &c. and the Defendant not; but one as Bailiff appeared for him, and fle 
are pending, a Writ of Aſſeciation, proving and reciting, that the Riug by Patent had g. 
and Writ ned B. to be Fuſtice with them by Aſſcciation ; but did uot fhew the Pa- 


ug 4 5 : r 
Taſtices, tent of it, nor did B. come; And it the thewing of the \V rit reciting an 


3 that Aſſociation, without the Patent of Afloctation, be ſufficient to make 
the Landis the two firit Juſtices credit and obey it, or not, was the Queſtion? And 
ſeiſed into le by ſome, the Writ ſuffices to make them ceaſe to proceed without the 


my og Third, who is Aſſociate. Br. Record, pl. 53. cites 5 E. 4. 129. 


ſhall ceaſe 
by this, without further Notice; and yet it may be that it is a falſe Rehearſal, and that there is no ſuch 
Seiſin, nor here no ſuch Parent of Aſſociation. Ibid. So where a Man ſays, that an Attorney a) 
pears without Warrant, and Merit comes out of the Chancery, reciting that there is a Warrant, there ti 
ſulfices, without ſhewing the principal Record. Ibid So where Writ comes to the Sheriff or C- 
leclor of the Cuſtom, reciting that the King by Patent had given to I.S. 31 and Writ of Delivery recitin? 
that it be delivered to him, he ought to obey it, and pay the Party, without ſhewing the Patent of Record i 
it; and yet it may be, there is no ſuch Patent. Ibid. So where Capias iſſues ro the Sheriff, a 
N. and after he delivers a Superſedeas to the Sheriff, reciting that the Defendant has appear'd in ( 
and found Mainpriſe, and therefore Superſedeas &c. he ſhall obey it, tho' the Defendant never A. 
pear'd in Banco, nor found ſuch Mainprize. Ibid. — But by ſome the Writ is not ſufficient, Wire 
ſhewing the Parent ; For the ſhewing of a Writ of Allowance, recitins a Pardon of Felony is not ſuftciont 
without ſhewing the Pardon itſelf; but ſhexwing of Pardon, without Writ of Allowance, ſujfices, Þut \ 
ſeems that is not al ways; For the Pardon ought to be ſhewn in this Court to be allowed. lvid. —— 
But in the Caſe above, the very Record did not appear to this Court, where the IV rit of Recital is mei 
and deny d the Caſe of the Liberate to the Collector. Ibid But the beſt Opinion was, 1 bu tie 
Writ recitins the Aſſociation ſuffices ; For the Patent of Aſſociation belongs to B. who was Aloe: 
to them, which B. did not come, and therefore the Patent cannot be ſhewn by him. Ibid. —— ZZ: i: 
the ſame Year, fol. 137. that it was agreed in the ſame Caſe, that the Mrit, without the Patent and 0 - 
gs is not 1 rang for B. to ſit, nor for the old Juſtices to admit him ; For a Juſtice cannor be nu 1 by 
rit, but by Patent and Commiſſion, which ſhall be read in Court when B. who is Aſſociate, 417%), 
before that the old Juſtices ſhall admit him; But a Juſtice may be diſcharged by Writ. Note the Vi 
verſity. Ibid. 
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6. Where a Man traverſes Office in Chancery at Iſſue, and it is jet i 


B. R. to be try'd, the Tranſcript only ſhall be ſent into Bank, but tie 
Record itſelf ſhall remain in Chancery, quod nora ; and therelore if de 
relinquiſhes the Traverſe, he cannot traverſe de Novo in B. K. Br. Re- 
cord, pl. 60. cites 14 E. 4. 6. 
This Caſe is », Upon Non Damnificatus the Plaintiff replied, That he Was dam- 
D. 186. p. nified by a Judgment had againſt him upon a Plaint in London, tie 


4. Mi *h. 4 1 . . - ITY * 
17 ; Elz. Defendant rejoined Nul tiel Record; And being at Hive, the PI“ 


cf 
3 * 


ts, 
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Record. 19 * 


„ 


it the Day brought in the Tenor by Mittimus ; Adjudg'd a Failure 9 

7 . Wart upo: 
no Record. Nell. a. 824 pl. 3. Cites Dyer 18). this Cerrife. 
-ion of the Tenor, our es dw ors Judgment was Quod habeat Recordum tali Dic ſuo Periculo, 
i Certificate was allowed, and the Plainutt recovered thereupon. 


* 


g. In Aſſiſe the Defendant pleaded Outlawry in the Plaintiff, who re— 

ied Nul tiel Record; and being at Iſſue, the Defendant brought ix the 
7-1 by Mittimus, by which it appeared, "That there was a Variance in 
tbe Day of the Return of the Exigent, and in the Place where the Ontlawyy 
es pronounced; and by reaſon of the Variance aforeſaid, and alſo 
becauſe the Plaintiff brought in the Tenor of a Revocation &c. of the 
did Outlawry by Mittimus (which Revocation appeared to be after the 
aid Plea pleaded) it was adjudg d a Failure of the Record. D. 187. b. 
pl. 8. Mich. 2 & 3 Eliz. Anon. 
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[R) Offences relating to o and the Puniſhment 
| thereof. 


1. 8 H. cap. NA CJ 's, Thar if any Record, or Parcel of the ſame, The Mis 
12. Writ, Return, Pancll, Proceſs, or Warrant of Attcrucy, ou Anon 
in the Kings * Courts of + Chancery, Exchequer, the one Bench or the rang That 
(ther, | whereas Re- 
cords are of 
{ich bigh Nature and Credit, as they import in themſelves abſolute Verity without Contradiction to 
the End, that there might be an Erd of Contention and Controverſy, ard Men might reſt in Safety 
116 Repoſe; certain Clerks, and other Perſons, did oftentimes imbezel Records, or ſome Parcel of them, 
and ſometimes a Wrir, Return, Panel, Proceſs, or Warrant of Attorney, or cra'e or vitiate the fame ; 
by Reaſon whereof divers [Judgments were avoided or reverſed, whereby no Man (as the Stature fiivs) 
bad any Thing in Surety. This was a great Mifprifion, for which the Offenders therein might be 
puniſhed, either at the Suit of the King, by Indictment; or at the Suit of the Party, by an Action 
upon this Caſe. 3 Inſt. 71. 
* This Act extends not to any other Court or Place, than is here named. 3 Inſt. 71. 
This muſt be undertood of the Court of Chancery, which proceeds according to Courſe of the 
Common Law, as in Caſe of Privilege, of Scire Facias upon Recognizances, Traveries of Offices, and 
the like: For as to theſe it is a Court of Record, but as to the Proceeding by Engliſh Bill in Courſe 
of Equity, it is no Court of Record; for thereupon no Writ of Error lies, as in the other Caſes. 
3 Lift. 71. It extends to Chancery, ſo far only as it proceeds according to the Courſe of the 
Common Law. Hawk. Pl. C. 113. cap. 45. S. 3. 
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Or in his * Treaſury to be | voluntarily flolen, taken away, withdrawn or Ihe 
an 4 90 ing SI rea- 
de 9 . 5 
F 3 8 . ; ſury is cal- 
1 ed Theauraria Regis, the Place where the King's Treaſure is kept. This Treaſure is twolold, viz. 
| his Money or Coin; and another, that is far more precious and excellent, and thoſe are the ſicred ſudg- 
vert „Records, and other Judicial Proceedings, under the ſafe Cuſtody of the Freaturer and Chamber- 
bus of the Exchequer; and this Treaſury is partly in the Exchequer, and partly in the Tower of Lon- 
f tbere are ancient Rolls of the Treaſury remaining in the Tower, and therefore this Act, in- 
2 o include both th d the other, faith ally, En Sa Treaforie. 3 Inſt. 71, - 
1 f nciuge b th the one and the other, faith generally, En oa 1 realorle. 3 Inſt. 71, 72. 
E |] Indictment upon this Statute, beſides Fe ſonice, the Word [Voluntary] muſt of Neceſſity be 
E © agree with this Act. Here are four Words uſed, (ſtoln, carried away, withdrawn, or avoid- 
J eo as the Sen ſe is, if any Record, or Part of it, Writ, Return, Panel, Proceſs, or Warrant 
$ Attorney KC. ve ſtol'n, carried away, withdrawn, or avoided &c. And this Word [Avoided] is a 
e Word, ard doth include Eraſing or Clipping, or cutting of the Side or other Part of the Roll, 
ceny other Kind of Avoiding the ſame. 3 Inſt. 72. 


4 


* By any Clerk, or by other Perſons, This A 


docs not ex- 
3 tend to any Judge of the Court, both becauſe it beginneth with a Clerk &c. and becauſe by the Statuts 
K. 2. (cap. 2] a Penalty is inflicted upon a Judge &c. for making any falſe Entry, Eraſing ovy Roll, 
8 ging am Fergie? +, See the Statute, for it extends alſo to Clerks ; only this is to be obſerv'd in 
Statute, that where it is aid (the King and his Council) it is intended of the Court of Juſtice, 
J Fire the Matter depends; For the Judges are the King's Council for j udicature and Proceedings, 
Dording to Law and Juſtice. 3 Inſt. 72. 48. P. 70 the Diſberiſon of any; ard they are highly 
itheble at Common Law for other Offences ct the like Nature; us for inſerting a Bill of Iudictment 
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or the other) as the Mayor is not warranted by the ſaid Act to enquire &c. And therefor. 4 Commi kn 


192 Record. 


not found by the Jury among thoſe which were found, and ſuch like. Hawk. Pl. Cr. 113. cad © 
5. 4 ———S. P. 3 Mod. 66. Paſch. 1 Jac. 2. B. R. The King v. Marſh. . 
Juſtice Ingham paid in the Reign Ed. 1. 800 Marks for a Fine, for that a poor- Man bei 
in an Action of Debt at 13 8. 4d. The ſaid Juſtice, mov'd with Pity, cauſed the Roll to be 
and made it 6s $d. 3 Inſt. 72. Hawk Pl. Cr. 113. cap. 45. S. 4. 
This Caſe Jultice Southcot remembered, when Catlyn Ch. J. of the King's Bench in the Reis 
Queen Eliz. would have ordered a Raſure of a Roll in the like Caſe, which Southcot, one cf Pr 
Judges of that Court, utterly denied to aſſent unto ; and faid openly, That he meant 2 
(Hock. houſe ;+ for (aid he) with the Fine that Ingham paid for the like Matter, the Clog! 
Weſtminſter was built, and furniſhed with a Clock, which continues to this Day. 3 Inſt 72. 


* This At * By Reaſon whereof any Judgment fhall be Treverſed, that ſuch geg, 
_— ny Taker arvay, Withdrawer, or Avoider, their + Procurors, Councellors , 
Abettors, || therereof inditted, and by Proceſs thereupon made thereof di 


whereupon | | rer 
Judgment is convicted by their own Confeſſion, 
given. But EE, I ; f ? 
whether Judgment be given in Cauſes Criminal at the Suit of the K ing upon Indictment, or at the c,, 
of the Party in an Ap; cal, or in Action Real, Perſonal or Mixt, or of the like Nature; This Aq., 
tends therenato, if jndgment be afterwards given, and to Outlawries, for there Judgment is given a 
— Coronatorum. For it is not material whether the Act be done againſt this Statute either H. 
ore or after Judgment, ſo Judgment be given. 3 Inſt. 72. | 

The Word ( Reverſe) is here taken, not only where the 2 is made erroneous, and to he . 
verſed by Writ of Error, but where the Judgment is ſo annthilated, and made Void, as it binds not, or == 
be reverſed or avoided by Plea. See the Book in @ 2 K. 3. fol. 10. which expounds well this Stati 
3 Inſt. 72. « Br. Corone. 173 (174) cites S. C. It was touch'd by Haughton J. Thar if 2 Bc. 
cord eraſed ſhonld be amended, and ſo the Judgment, in which the Raſure was, be made perfect, th, 
Delinquent could not be impeach'd after for Felony for the Raſure; b-cauſe rhe Statute is, (If the 
Raſure be ſuch that the Judgment be defeated.) But Mountague Ch. J. and Yelverton J. held ti; 
contrary clearly, and that the Eraſing the Record is the Ottence which makes the Felony, and not the 
petting Judgment thereby. 2 Roll Rep. $0, 81. Paſch. 17 Jac. 8. R. Whiting v. Abington. —©" 

awk. Pl. C. 113. cap. 45. S. 5. accordingly ; For theſe Words in the Stacute are: taken to have tl; 
ſame Purport, as if it were ſaid, whereby any Judgment ſhall be armull'd, or loſe it's Force and Effect. 
For it is plain that the Statute cannot intend an actual Reverſal by Writ of Error, becauſe it (peaks of 
Stealing or carrying away, or avoiding, of Records, which make it impothble that the Judgment ſhou!! 
be revers'd at all ; Becauſe no Writ of Error can remove a Judgment which appears not. 

+ This Act expreſsly extends to Acceſſories before, and leaves Acceſſories after to the Conſtruftic: 
of Law, yet may there be Acceſſaries after the Fact; For whenſoever an Offence is mide a Felony b. 
Act of Parliament, there ſhall be Acceſſaries to it both before and after, as if it had been a F:lony & 
the Common Law; and therefore, tho' this Act expreſſeth Acceflurics before, yet it takes not as 
Acceſſarics after, but leaves them to the Law, contrary to the Opinion of Juſtice Stanford. 3 
72, 74,—— Hawk. PI. Cr. 113, cap. 45. S. 7. according to Ld Coke's Opinion. 

If the Acts that make this Felony be committed partly in one County, and partly in another, but 
as to amount to a compleat Offence in either, within the Statute, the Party cannot be indicted for a F. 
becauſe the to Counties cannot join in an Indictment, and that which is done in one, cannot be f, 
in another, but he may be indicted of a Miſpriſion in either County. Hawk. Pl. C. 113. cap. 45. 8 
eites 2 R. 3. 10. b. 11. 3 Inſt. 73. St. Pl. C. 36. 
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Here isa Or by Inqueſt to be taken of lawful Men, * (whereof the one haif al, 


fy 114 of the Men of any Court of the ſame Courts, and the other half of ue, 
to be of the hall be judged for Felons, and ſhall incur the Pain of Felony; faut 


Officers and the Fudges of the ſaid Courts of the one Bench, or of the other, have I 
Clerks of to hear and determine ſuch Defaults before them, and thereof to ma 


Court &c. 4 3 
r their Puniſbient as afore 1s ſaid. 


Knowledge, and for the better Information of the others. 3 Inſt. 73. + This Clauſe js in Nat 
of a Commiſſion to the Juſtices of either Bench, if the Offence be committed in tle (om © 
the Benches do ſit, and the Juſtices of either Bench have a concurrent Authority, and which of tet 
quire firſt ſhall proceed; but if the Felony be committed in another County, than where the Bens 
ſit, (as for Example, in Surry, Hertfordſhire &c.) there the Juſtices cut to have &@ Cm, 
if the Bench ſit in Middleſex, and the Felony is done in London, in which Caſe a Commi hon ige 
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Mayor, with others by Commiſſion, may enquire of, hear, and determine; and not to fulh Ot” 
annexed by Authority of Parliament to other Perſons, (as in this Caſe to the Juſtices of ve 012 ν 


in this Caſe may be made to the Juſtices of tlie one Bench or the other, omitting the Mayor; Ne 28 
Regis Deficerat in Juſtitia Exhibenda. 3 Inſt 3. ———Hawk, PC . 35. 8.8. 1 
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Recovery. 


In Attachment iſſued againſt an Aſſociate, tor mending a Record after a 
Motion in Arreſt o 2 tor the ſame Fault which he amended ; but 

on making the Record as it was betore the Amendment, and paying 
Cots, the Court Ex Gratia ſuperſeded the Attachment. 8 Mod. 226. 


Hill, 10 Geo. 1724. Anon. 


ror more of Record in General, See Error, Judgment, Trial, 
and other proper 'Titles. 


Recovery. 


(A) Bound or Advantaged by it; „o. 


1. Recipe quod reddat againſt Tenant for Life, and he diſc/aim'd, upon 
which the Demandant entred, and well; the Tenant tor Lite 
dyd, now he in Rever/ion is not bound by it, becauſe the Judgment upon 
Diſclaimer is not that the Demandant recover, but that the Writ abate ; 
Contra of Judgment of the Land, tor this binds the Entry of him in Re- 
verſion ; otherwiſe upon a Diſclaimer. Br. Judgment, pl. 132. cites 
6 H. 6. 29. 
2, Note, "That every one who comes in under a Recovery by FJudg- 
ment, as Servant, Aſſignee &c. ſhall be bound by the Recovery, and 
every one who comes in by him who recovers by Judgment, as Tenant 
at Will, Leſſee &c. ſhall have the Advantage to plead ir againſt him 
who is Privy. Br. Judgment, pl. 119. cites 2 E. 4. 16. 


(B) Of one Thing ; i here it ſhall be a Recovery of an- 
other, as Part of the Ancient Eſtate. 
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l. I F an Advowſon be appropriated to the Abbot, and A. B. brings Writ Brooks ſays, 
of Right of Advowſon by elder Title than the Appropriation is, and the Reaſon 


recovers the Ad vowſon ot the Parſonage, where a Vicar is endow'd ; there r e ig 


he ſhall recover both the Vicarage and the Parſonage. Br. judgment, before the Ap- 

pl. 138. cites 16 E. 3. and Fitzh. Grants, 56. prepriation 
there was 

ww Vicarage, for the Vicar was made and endow'd when the Appropriation was made; and by Recovery 

7 elder Title than the Appropriation was, it is now made a Parſonage again alone, and the Licarage di- 

oled by this Judgment. Br. Judgment, pl. 138. 


* . "RI 
tithe ex Sh 3 


2. If a Man demands Rent Service and recovers, he ſhall recover 
the Services alſo; and yet they are not compris'd in the Writ. Br. 
Vemand, pl. 45. cites 44 E. 3. 19. 


Ddd (C) Plead- 
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194 Recovery. 


(C) Pleadings ; How. 


1 Man may plead a Recovery, and the Eſtate of the Plaintiff Mi, 
not plead a between the Title of the Writ and the Recovery. Br. Plead + 


. ings, pl 
Fine, and tes 2 6. 17. v Pl. 
Asta of 141. eites 21 H. 6. 17 


the Plaintiff Meſne between the Fine levied and the Execution thereof. Ibid. 


Put otherwiſe 2, 'Treſpaſs upon 5 R. 2. 'The Defendant pleaded a Recovery in Cru 
tis in ano- 4 


ther Action, © ainſt a Stranger, and the Poſſeſſion of the Plaintiff Meſne between the Ti, 
as Formedon of the Ceſſavit and the Recovery; And per Cur. where the Recovery is pirate! 
ev. For in an Action Poſſeſſory, as in this Action of Treſpoſs, Aſiſe Ec. he fla, 
there upon that the Poſſeſſion was Meſue between the Fudgment and Exccnticu ; For tt, 


ſuch Reco- f 
„ Defendant had no Cauſe to enter before the Judgment. Br. Pleadings, 


he foal or, pl. 130. Cites 21 E. 4. 52. 


that the ; 
was Meſne between the Title and Recovery. Ibid. 


3. In Debt upon Recovery the Plaintiff may commence at the Fudgmen, ir 


at the Original, at his Pleaſure. Quod fuit concetium. Per tot. Cur, Pr 
Pleadings, pl. 112. cites 21 E. 4. 5 


S P. And 4. Where a Man pleads a Recovery by Default, he ought to aver that fl. 
that he Tenant tas Tenant of the Franktenement at the Time of the Recovery, B 


vo his Title © lerdings, pl. 116. cites 21 E. 4. 65. & 22 E. 4. 30. that it is trayer. 


of upon 

which he 

brought] his Writ. Br. Pleadings, pl. 6. cites it as ſaid for Law. 24 H. 8. And ſo it appears in the Book gf 

Enrijes.—Br. C. N. 64. S. C.— But if the Recovery was by Aclion try'd, he need not to take the one Avermest 

vor the other. Br. Pleadings. pl. 6. cites 24 H. 8. — Hut it was ſaid ＋ in Quod ei deforceat, he who plead; 

the Recovery 7 Default need not to aver the Party Tenant of the Franktenement at the Time of Jig rit ; 

For it is proved that he was Tenant at the Time &c. by the bringing of the Quod ei deforceat; For i: 

is the Effett of this Action, becauſe the Demandant in this Action loft by Default, in the firſt Action. Ibid 
But he, who pleads Recovery in Writ of I. af by Default, need not to aver the Party Tenant ; For 

Nontenure in this Action is no Plea Ibid. — Br. N. C. 64. S. C.—*Orig. is, Son Title de ſon Brey 


5. In Formedon, if the Tenant [pleads a Recovery] by a Stranger again} 
him by Confeſſion of the Action, he need not to aver that the Recovery is ujur 
good Title. Br. Brief, pl. 542. cites 10 H. J. 1. | 

6. There is a Diver/tty in pleading of a Recovery between the Plaintiff in 
Aſjiſe, and the Tenant ; For the Tenant may plead a Recovery, and the Eſtat 
of the Plaintiff Meſue between the Title of his Writ and the Fudgment, without 
ſhewing How ; but if the Plaintiff pleads Recovery ſo, there he ought to ſhes 
how the Eftate of the Tenant was Meſne, viz. by Abatement, Diſſciſmn, « 
other deſeaſible Title ; Note the Diverlity. Br. Pleadings, pl. 2. cites 27 H 
8. 14. Per Fitzherbert ]. 

7. There is a Diverſity where a Fudgment is ſeveral, and where it is 
Intire; For where 40 Acres are recovered, it is ill to plead a Recovery of 20 
Acres; but it ſhould be "4 of 40 Acres whereof 20 are Parcel. Comb 
253. Paſch. 6. W. & M. B. R. Gold v. Burket. 


For more of Recovery in General, See Bar, and other Proper Titles 


Reco- 
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Recovery Comnion. 


* _ \. 
l 


by it. 
105 ſeem to be 


F Tenant in Tail be, the Remainder or Reverſion in Tail or 


Recovery ; this cannot dock the Eſtate in Remainder or Reverſion bis „Be. 


King cannot be [ barred. ] 
| | i Lord Coke 
in Harp Portington's Caſe. 10 Rep. 37. b. cites ſeveral Cafes that from Edward the 34's Time the 


pl. 4. ſays they were introduced in H. the Sth's Time, and were never heard of before. 


yeries have been held not to be reſtrained by the Statute De Donis. 


Comeyances ; Per Wylde 


 arainſt the [ſus in Tail but not as to Re verſioner or Remainger Ilan; But the Reaſon of That i 


4 pence by the Recovery, and the Eſtate Tail having in judgment of Law Continuanz-e, no Charge upon 
W Rep. 363. pl. 465. S. C. and P. by Hale, who ſaid that a Recovery by Tenant in Tenant operates by 


I thatthe Remainders might come into Poſſeſſion, now that Pollibility is deſtroyed, as is ſaid in Capcil's 
= Cz, and for that Reaſon all Charges created by the Remainder Man fall ro the Ground. 


2. But if Tenant in Tail, the Remainder or Reverſion in Tail to a NYAL? 
Stranger, the Remainder or Reverſion in Fee to the King, and Tenant Fel. 39+ 

© in Poſſelſion Tail ſuffers a Common Recovery , This ſhall bar all $7 — 
the Cltates before the Eſtate of the King. 


ring the Re- 
malnder or 


Reverſion inthe King. Sce (2) 


| 3. But i there be Tenant in Taille, the Remainder in Taile ro the Lutw. $49. 
Ning, the Remainder in Fee to a Stranger, and Tenant in Tail in Po > bes 2 
bedon fuffers a Common Recovery ; This ſhall bind the Eftate in G ze. 
E Poſlelſion, and the Remainder in Fee, tho the Eſtate of the King is rt 


bac touched by it. 1). 37 El. B. This {29int was one of the Points in Broom In 
the Serjeant's Cale. Queen Eli- 
$ Time, the Entry whereof is there ſet forth, ſays this may be collected from 2 Rep. Sir Hugh 
E& Cholmley's Caſe. —Tenant in ſpecial Tail, the Reverſion being in the King, ſuffered a Common K -c0- 
"ry; The Queſtion was, Whether the Heir was barred; The Juſtices inclined [ſemble ] that ir was a 
E Bir, but no Diſcontinuance of the Tail, nor of the Reverſion againſt the King; And Engle field (ut, 


q That he had known it held a Bar by good Adviſement ; But Shelly doubred. D. 32. pl. 1. Patch. 28 
n H. 8. Anon. 


© 4 If Baron ſeiſed in Right of his Wife for Life, Remainder in Tail Pig of Re— 
* 3. Remainder to C. and Baron bargains and ſells the Land to ano- SC * ee 
I againſt whom a Præcipe is brought, wha vouches him in Remain. © © 

©... and (0 a Common Recovery paſſes ; This ſhall bind the Remat:r- 

L ** tho' not the Feme, becauſe the Bargainee was a good Tennant 
a the Præcipe. M. 10. Ja, B. per Curiam.) = 
F | 1 


(A) * Recovery Common. Vat Thing {hall be dock'd * The Riſe 


ommon 
Recoveries 


. ſu iges 
were of Opinion, That a Common Recovery was a good Bar to an Eſtate Tail. Ibid. — But ſenk 255 


: - But 5 
Rep. 49. in Mildmay's Caſe, ſays they were introduced about the 12th of E. the 4th's Time. — And 


Vent 299. in Caſe of Brown v. Waite ſays, That from 12 F. 4. Taltazum's Cale Common Ræ o 


The true Reaſon of Common Recoveries being Bars, is not the Recompence, but that they are Common 


e J. 2 Lev. 29. and there p. 30. Mich. 23 Car. 2 in the Caſ: of udlon v. 
Benſon, Hale Ch. J. faid, That the Recompence in Value is the Reaſon of the Bar by Common Kecoverics 


is, That the 
| Pecoveror in Suppoſition of Law is in of Eſtate Tail, and in judgment of Law it {till has A Continu- 
W ance; as at Common Law the Donee poſt Prolem fuſcitatam might have aliened and barred the Don1or ; 
And a Common Recovery is as a Conveyance excepted out of the Statut? De Donis; and the Recoveror is in 
ot the Eſtate the Donee had; but the Iſſue in Tail is barred to claim it in reſpect of the ſuppoſed Recom- 


we Reverſion or Remainder can take Place after the Recovery ſuttered by Tenant in Tail. — Free u. 


= ay Continuance, and Protraction of the Eſtate Tail, fo that whereas before there was a Poſlibility 


from Octa- 
. in vian Lom- 
Fee to the King, and "Tenant in Poſſeſſion ſutters a Common bard's Caſt. 


of the King; Becaule it is but a Conveyance, and lo Ettate of the P 


E. 3. 21. and 
ſays that my 
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5. If a Man deviſes Land co B. his pounger Son and his Heirs, and 


Cro. J. 599 

2 that it he dies without Iſſue living A. his eldeſt Son, then the Land 
Fefe is net mall remain over to A. in Fee, (which is an Eftate in Fee, and nat m 
barred by Tall, and only a Pothbiliry in A. to have it if B. dies without Jfſye;) 
Common And atter B. lutters a Common Recovery living A. and then dies 


Recovery. 


without Jfſue ; This Recovery does not bind this Joſſibility ; But 


Cle. A. ſhall have the Land notwithſtanding the Recovery; Because 
5 b. Lev. Recovery in Value cannot go to the Joſſibility ; For by ſuch Means 
150. by every Contingent may be deſtroyed. M. 18. Ja. B. B. between 
G FT Care, £7099 And el. Adjudged per Curiam, Contra Dodertidge, upon 
8 1 a (pectal Verdict. 
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in the Caſe of Smith v. Farnaby.—S. P. and ſo of Spine ins Uſes. Pig. of Recov. 127. but ſays, It my? h. 
own'd that People have been very ingenious in perplexing the Law; For thoſe are Terms barbarg,; 
and uk nou n to the Common Law. 


6. Tenant for Life, the Remainder over, or Tenant in Tail, the Re 
mainder over, is impleaded by W rit of Entry En le Poſt, and he valle 
a Stranger, the Demandant recovers againſt the Tenant, and the Tenadt 
over in Value; this ſhall bind him in Remainder, per Montague J. and 
others; For the Recompence ſhall go to him in Remainder ; Bur yer in the 
Cafe ot the Lord zouch and Stowell in Chancery, the Law was de. 
termined otherwiſe by all the Juſtices, as it is ſaid; the Reaſon ſeems to 
be inaſmuch as when he vouches a Stranger, the Recompence ſhall nor 
go to him in Remainder ; Contra, if he vouches the Donor or his Heir 
who is Privy; But at this Day moſt put it in Ure to bind the Remain. 
der. Br. Recoverie, pl. 28. cites 27 H. 8. 

7, Hale Ch. J. ſaid, That 9 Eliz. it was doubted, If there was Tenn 
Leaſe was in Tail Remainder for Tears, and Tenant in Tail had ſuffered a Common 
barred. Lev. Recovery, whether the Leaſe tor Years thould be barred ; becauſe it was 
36 Goodin ſaid, That No Recompence in Value could go to the Leaſe, it being 
Ar Chattle; Bur he ſaid that conſtant Experience had been taken that the 

ich norden Leaſe ſhall be barred. 2 Lev. 30. Mich. 23 Car. 2. B. R. inthe 


5 Hudſon v. Benſon and Baron. 


Citing this 
Caſe, Holt 3 x ; 
Ch. |. ſaid, That that Caſe is ill reported in Lev. and that the Caſe is thus in his Notes; There was a 
Leaſe for 500 Years, made for raiſing of Portions for Daughters, to begin after the Death of Baron 


Adjudg'd 
that ſuch 
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and Feme, without Iſſue Male and then by another Deed an Eſtate in Special Tail Male was given to Baron Mi 

and Feme, and both theſe ſeparate Deeds were made by the ſame Perſon ; and there were 2 princizal | ti 

Queſtions, one of which was, Whether the Leaſe was barred by a Recovery ſuffered by the Tenantsin 

Tail, and reſolyed unanimouſly that it was not, being created by another Deed precedent to the Ental, B 

and not expectant upon it, it was alſo agreed, as Levinz has it, if the Iſſue die without Iſſue, the Ten 

ſnould begin; Powell ]. agreed the Caſe of Goodirr and Clerk, which he remembered well, becaule: 67 i 

was remarkable that a Tenant in Tail could not bar Eſtates, which were to begin after the Entail ended, ani 

which was thought very miſchievous; For by that Means a Tenant in Tail might deceive a Purchalor, 

which he ſaid he ſhould doubt of. Holt's Rep. 625. in the Caſe of Andrews v. Stroud. | 

In 

= dp 


11 


(B) Recovery Common. In what Caſes [an Eſtate] (hal 
be dock'd by the Recovery. ¶ And by whom. 


Cro. E. 388. 1. J F Tenant in Tail levies a Fine, and after the Proclamations paſſtd 
Barony. I. ſuffers a Common Recovery, tho the Tail was barred befor 
0. :4 Roll. the Recovery, yet this ſhall dock the Remainders, and la: 
ep. 423- Tail at the Time of the Recovery, becaule it is Common Afturane. 
Tr. 13 Ta. B. K. per Coke ſaid to be one Barton's Cale. 
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. 
common Recovery; This ſhall not dock the Remainders ; Becauſe {<> 


it 18 not any Common Aſſurance, Tr. 13. Ja. B. R. per Coke, Binion, 


Cites Bar- 
and other 5 5 ton's Caſe 


eſted in the King without Office, and if he dies, and the Heir of his Body is vouched, 


il 1 : a 
a ay ee barred; For the Tail did not deſcend, but veſted in the King. Jenk. 251. pl. 41. 


k emainder is not 


. If Tenant in Tail be attainted of Treaſon, ade King grants 
the Land to J. S. who bargains and ſells to B. againſt whom a Præcipe 
F bddught, who vouches J. S and ſo Common Recovery had ; this 
W #21 not bar the Remainder, becauſe J. S. Does not come in in Pri- 
SK ity ot the Tail. M. 11 Id. B. Her Hubbard. : 


— 


© (C) Recovery Common. // hat Eſtate ſhall be ſaid to A Recovery 
a 1 h C, R ; 8 lo 7 | may be had 
4 be houn 41 OFATTON ccovery, Ut 0 fing E Vie he,. either with- 
I Out any 
B Voucher, or 
© :,*1F a Common Recovery be ſuffered by a ſingle Voucher, it hall ith (gte 
I not bat any Eſtate bur that ot which the Tenant anatiit whom __ or 

3 g - 3 0 4 » 

the Præcipe Was brought, was ſeis'd actually, or in Law and not in yo... 14 
I Right Only. there be a 

3 Recover 
bad withert ary Voucher, the Iſſue in Tail is not barr'd; For the Recompence in Value being the © uy 
po of barring the Iſſue, a Recovery by Default, Confeſſion, or Nient Deeire, binds net the Iſiue; for 
he has no Recompence, and is not Eſtopp'd by his Father's Judgment, for he claims Paramount the 
| Eftoppe] per formam Doni; and therefore in this Cafe the Iſſue may falſify. Pig. Recov. 198. Pig. 
of Recov. 109. S. P. 
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2, Ik Tenant for Lite, the Remainder in Tail be, and a Stranger = 
ditteiſes the Tenant for Lite, and then infeoffs him in Remainder, Fol. 395- 
againſt whom a Præcipe is brought, and he ſuffers a Common Re- 3 
covery, this thall not bind the Reinatnder in Tail, becauſe he was „7% be 
not ſeiled thereof at the Time, but had only a Righr thereto, and ſo //, ard 
the Recompence in Value cannot go to it. Co. 3. Lycoln College 59, (Here a 
KEcſolved, | ommon Re. 


covery With 
| 1 
er if Tenant in Tail makes a Feoffment of the Land, and takes hack an Eflate to himſelf in Yee or in . ail, 
and ſuffers a Recovery with ſingle Voucher, the Entail is not barr'd. Pig. of Recov. 116. 
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2, Jt Tenant for Life be, the Remainder in Tail to another, and he 

m Remainder enters upon the Leflee and diſſeiſes him, and afer a Pre- 

bees brought againſt him, and ſuffers a Common Recovery ; it 

(ems that this ſhall bind the Tau; tor this Diſleilin docs not diver 

the Tail, nor turn it into a Right, as appears by 9 . 7. buthe is 

A Oiſſeilor tor the Eſtate for Lite only, but as to himſelf he is ſeiſed by 

Force of the Tail ; for the Eſtate of Franktenement and Reverſion 

Lannot ſtand together diſtinctly. Contra Co, 3. Lincoln College 59. 

& 4 Tenant in Tail covenanted to ſtand ſeiſed (in Conſideration of a Mar- EOS es 

nage to be had with his Son and the Daughter of J. S.) t the Uſe of him- 8 ay * 
and bis Heirs, till the Marriage had, and after to himſelf for Life, 18. Machin 

and after 0 the Son and his Wife in Tail, and ſuffers a ſipgle Re- v. Clerk — 
Orery to this Purpoſe : They die without Iſſue. Adjudg'd that the 3 

Kemainder depending on the firſt Eſtate Tail is not barr'd; for 

J the fingle Recovery binds only the Eſtate in Poſſeſſion, and then it 

g ming in this Caſe after the Tranſiuutatiun of the Poſſeſſion by the 

; ce Cove- 


i Tenant in Tail be attainted of Treaſon, and after ſuffers a oll. A=; 
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Covenant, when he was not ſeiſed in Tail, does not bind the Remang7 
It was agreed by all the Juſtices, Thar tho? ſuch Covenant alters the 
Eſtate Tail as to himſelf, yer as to all Strangers he remains Tenant j 
Tail; for if he takes Feme after ſuch Covenant to ſtand ſeiſed to he 
Uſe of himſelf for Life, the ſhall be endowed. Yelv. 51, Mich, 2. 
B. R. Frethwater v. Rois. 


— 


— 


(D) Recoveries Common. | By] what Perſons, and to 
whom may be ſuffered. 

Baron and Feme, pl. 2. 3. 5. 7. 8. 9. 10. Ifant, pl 

4. 6. 11. 12. | 


5 Rep. 6 b. x, 8 El. 252. 97, Kniveton, Cites Co. 3. Cuppledick 6. Tenant 51 
2 Bonk e Lite, (* and he in) Remainder in Tail Remainder to the ris; 
reports, Heirs of Tenanr for Lite, [Tenant for Life] and he in Remainder fu; 
That the a Common Recovery, in which they vouch the common Vouche, 
Hemainder thts ſhall not bind the Tail, becaule he in Remainder is not Tenant, 
on > oh the Præcipe; and Cites alſo, that according to this was adjudged n 
71), Re. Banco Leach and Cole 41. 42 El. Rot. 1703. 


mainder to 


##+% 


ot the Bar is the Aﬀets recovered in Value, and none ſhall be admitted to ſay that the Aſſets recover. 
in Value ſhall go in other Manner than the Record is. * Theſe Words ſeem ſuperfluous. 


2, Co. 3. [5] Owen Morgan; Eſtate is made to the Baron ad 


** Feme, and to the Heirs of the Body of the Baron; Common Recovery 


by Name of is had againſt the Baron, who vouches the common V ouchee, [and] 
Owen and furvives his Wite and dies without Iſſue, yet adjudged that it 15 nt 
eee good, becauſe at the Time of the Recovery there were no Yoletics 

e between him and his Feme, and the Remainder depends upon tix 


Mo. 210. 2 i 
s.C. by entire Eſtate, and the Baron was not ſeiſed by Force of the Cal, 
Name of dd Præcipe brought againſt him only. 
Owen's Caſe. 
And. 162. 8 C Each having the entire Eſtate, the Remainder depends on the particu's 
Eſtate they beth jointly have, without Diviſion ; and when the Husband alone takes the Tenancy on u. 
ſelf, tho” it is good by Eſtoppel, yet not according to the Intereſt he has in the Land; and when he 
vouch'd and enters into Warranty, he ſhall be intended Donor of that particular Eſtate which the Tenant 
bad when he vouc hid, and of no other Eſtate ; and this is a Sole Eſtate only K Eſtoppel, and not a ſoit 
Eſtate by Entireties with his Wife; and as the Vouchee comes in, ſo the Recompence goes, Wiel“ 
only to the ſole Eſtate of the Husband, and not to the Remainder ; for that does not depend ona: 
but Joint Eſtate ; fo that by reaſon of the Recompence the Remainder is not barr'd, it is at large "” 
withſtanding the Eſtoppel, which goes not in Privity to him in Remainder, being a Stranger tote Te 
nant; and there is no Occaſion to falſify, becauſe the Title is falſe. Pig. of Recov. 70. cites 5 Fe) 
3R.6. 9 R. 140. 2 Roll. Abr. 395. Stiles 320. 4 Le. 26. 1 And. 44. 162. Gouldſ. 26. Dal. 3. 


6 Rep.32. 3. C0. 3. Cuppledick 6. Baron and Feme ſeiſed to them and the Hi! 


re Male of the Body of the Baron, Remainder in Tail to B. Rebel 
S Þ____. to the right Heirs of the Baron; the Baron levies a Fine, Conule* , 
A. and . ters Recovery, and vouches the Baron, who vouches the com” 
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nee, and ſo the Recovery had; and reſolved that this Recovery bis Wie 
tall bind the Tail, becauſe he comes in in Privity of the Tail. were Join- 


tenants for 
Life Remainder to the Heirs of the Body of A. Remainder to B. in Tail Male. A. alone ſuffered a | $29 

1 each'd the common Vouchee. Agreed that this is no Bar as to the Moiety of the Lands whereof the 
Wife was Tenant for Life, or to the Eſtate Tail which A. had expectant upon the Eſtate of M. or to 
the Remainder of B. Becauſe as to this Moiety there was no Tenant to the Præcipe. 3 Rep. 1. 3. b. 
Trin. 25 Eltz. Marquis of Wincheſter's Caſe. | 

if Lands are given to Husband and Wife, and the Heirs of the Body of the Husband, Remainder to a 
Stranger, and the Husband diſcontinues by F ine or Feoftment, or grants the Land by Leaſe and Releaſe, 
or Dercd of Bargain and Sale inroll'd, and a Writ of Entry is brought againſt Conuſee, Feoftee, or Gran- 
ice, and he touches the 1Tusband alone, ce vouches the commen Fouchee , this Common Recovery is good, 
0 bars the Eſtate Tail, and a/l Remainders, but not the Wife's Eſtate. Pig. of Recov. 67. 

But if Lands are given to Husband and Wife, and the Heirs of their to Bodies, Remainder over to a 
Stranger, and the Husband alone diſcontinues, and a Recovery is ſuftered ; this is no Bar to the Entail 
or Remainders. Pig. of Recov. 67. 78. 

But if Lands are given to Husband and Wiſe, and the Heirs of their Bodies begotten, and a Writ of En— 
try is brought againſt rhe Tenant of the Precipe made by them, an they come as Vouchees, and vouch 


4 


the common Vouchees ; this is a good Common Recovery. Pig. of Recoy. 70. 


4. Common Recovery againft Infant by Guardian ſhall not bind A Commer 


him, becaule it is a Common Conveyance, Co. 10. 4a. Hort. 43. Fecovery tut- 


fered by In- 
fant by Guardian is good; but if by Attorney, erroneous after full Age, becauſe it ſhall be tried per Pais, if 


the Warrant of Attorney was made by him when an Infant. Sid. 321. Reby v. Kobinſon.—Becauſe he 
may have Remedy againſt the Guardian by Action of the Caſe, but has no Remedy againſt the Attorney, 
as was adjudged 4 Jac. in Caſe of Holland y. Lee. Godb. 161. Zouch v. Mitchell. 


In order to the ſuffering a Common Recovery by an Infant, and to make it valid, there onght to be a 
Pricy Signet and Sign Manual, agnity ing the King's Pleaſure, upon an Application to him, and other 
Friends of the Infant, that a Common Recovery might be ſuffered, and then rhe Infant and his Friends 


are examined in Court as to the Circumſtances of the Cafe, and their Conſent, and thereupon a Re- 
covery is ſuftered ; and many Recoveries have been ſuffered thus, as may be ſeen Ley $3. and Hob. 19. 
in Blount's Caſe. lenk. 299. pl. 60. upon this Caſe ſays, Thar this Cale is not to be drawn into Ex- 
ample.—— Tho' the King grants a Privy Seal, yet it is in the Diſcretion of the Court whether thee 
wil) permit it to paſs, and the Judges do not permit it but when ic will be advantageous to the Ivtant ; 
and tho' it be permitted to paſs, yet it is avoidable by Error. Per Cur. Ld. Raym. Rep. 115. Mich. $ 
W. z. in Caſe of Hulbert v. Warts. 

It was long dubious whether a Common Recovery ſuffer'd by an Infavt by Guardian was good; and 
in Pary Portington's Caſe, 10 Rep. 42. the better Opinion ſcems to be, That ſach Recoveries are 
erroneous ; but that Point is now ſettled, and it hath been the common Practice to do it by Privy Seal, 
on weighty Reaſons, which has ſome Reſemblance with the Civil Law, where the Imperial Authoricy 
ſupplies the Defect of Legal Upon producing this Privy Seal to the Court of Common Pleas, they ad- 
mit a Perſon of known Ability and Integrity to be Guardian; and on ſhewing the Reaſons for ſuffering 
a Common Recovery, and proving that it is for the Infant's Jdvantaze, it is done in open Court: And 
in this Caſe the Judges have uſed to examine very ſtrictly into the preſent Entails, (and take the Conſent 
of thoſe in Remainder) and into the Ends and Purpoſes of ſuch Recovery, and to be attended with the 
Writings and Parties in Court, or at their Chambers, before they admit a Guardian, and ſuffer the Re- 
covery to be paſſed in Court. Pig. of Recov. 64. 65. 


2 _ Aamittance by Guardian, and the Reaſon of it, is grounded en 17. 9 Edw. 4 pl. 10. Pig. of 
ecov. 65. | 


5, If Baron and Feme fitffer a Recovery, this ſhall bind the Feme. On all Re- 
Co. 10. Port. 43. Coverics 


| there was a 
Ii rit to examine Feme Coverts, and the firſt Mention of ſuch Examination is 43 E. 3. 18. But now it 1s 


wholly diſuſed in Common Recoveries, tho! it ſtill remains in Fines. Pig. of Kecov. 66. 


6, Ik an Infant ſuffers a Common Recovery, in which he comes in A Common 
is Vouchee in proper Perſon ; this ſhall not bind him, but he may reverſe E<covery, 


i fur this Cauie in a Writ of Error. Dill. 1650. between Alert and Vet by 
ker, per totam Curiam, agreed upon a ſpecial Verdict, but Judg⸗ in Propria 
ment was given upon a Special Verdict againſt him, becauſe it could Perſona, 


not be avoided b Entry without Writ of Error. Intratur. Tr. reversd 
1649, Rot, 200. 4 P 00 Cro. E. 323. 


b '.. Ho 
72 A. and M. his Wite Tenants in ſpecial Tail, Remainder to B. in {gage oat 
ail, Remainder to C. in Fee : A. alone levied a Fine to D. and died leav- 


ng Iſſue ; the Wife entered ; ſe is in of her Eſtate-Tail, and tho' the Iiſue 
in Tail were barr'd by the Fine, yer by her Entry B. and C. are remitted 


to their ſeveral Remainders, and D. is oufted of all his Eftate ; and if /ve 


ſuffer 


WW —__ Ot * G ä 2 — 2 
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ſuffer a Recovery againft herſelf as Tenant in Tail, and vorch the Wing 
Vouchee, the ad Remainders of B. and C. are barr'd, but not her own þ far 
Tail, Per Hobart Ch. J. Hob. 259. in Cafe ot Duncomb v. Wingfield 
8. C. men- 8. A. ſeiſed in Fee, having 3 Sons, B. C. and D. did, upon the Mar. 


* riage of D. with Jane Searle, covenant to ſtand ſeiſed to the Uſe of hin. 
cov. 71 72. ſelf for Life, Remainder to D. and Fane, and the Heirs Male of their By. 


And ſays dies, Remainder to D. and the Heirs Males of his Body, Remainder 10 ( 
that from and the Heirs Male of his Body, Remainder to B. and the Heirs Aal, 


this and 


| | his Body, Remainder to the right Heirs of A. the Father; A. died, D. 
ſome other 225 +2 C Jn : n 
Ciſes tiere the Lite-time of his Wife ſuffered a Common Recovery without her, and 
cited by him, fold the Lands to W. R. Then C. died without [if ue. D. had Iſſue by 
ir may be Jane one Son and no more, named James, who dies, leaving Iſſue fh 
hebe, Daughters, but no Son; B. had Iſſue Thomas, who after the Death dt 


that the Hus- n 8 
ace vi. D. and Jane entered and conveyed to the Defendant; the Queſtion was, 
* : \ 


ther ſ-ivd Whether this Recovery ſuffered by D. as Vouchee alone, without kj. 
jointly wich Wite Jane, ſhould bar the Eftate Tail; it was agreed that it was ny 


Dis Wi , - © 5 i * 3 
jr xl by barr'd in toto, Jane not being vouch'd, according to * Cilppledike' 


Moieties or Caſe, and F Owen and Morgan's Cale there cited; bur it it thould be 
Entierties, barr'd for a Moiety, the Settlement being made before Marriage, u hen 
or ſeis'd on- they took by Moieties, might be doubted, as it was in Cuppledike 


Iy in ber Cafe. But the Eſtate Tail to D. and Jane being determined by dai 


os. ng » 7 Death, and D. having a Remainder to himſelf and to the Heirs Male | 


Eſtate of his Body, that Remainder was totally barr'd, and all the Remainge:; 


Als 


Freehold over ; For the Remainder in Tail to D. paſs'd by the Recovery, and j; 
during the jn Suppoſition of Law in Eſſe, and precedent to all the ſubſequent Re. 


Overture . | | 

— mainders, according to Capel's Caſe. 1 Rep. and + Benſon and 5 
make a good ron's Caſe, lately adjudged in C. B. 3 Lev. 107. Mich. 34 Car, 3 
Tenant to C. B. Holler v. Sanders. | 
the Præcipe ; 8 : : 
without ber Joining ; and that this now is in conſtant Experience and Practice, and faves the Charge gf 
a Fine. See pl. 3. + See pl. 2— 4 This Caſe is in 2 Lev. 28, by the Name of Hudton 
Benton and Baron. Mich 23 Car. 2. B. R. 


S. C. Sid. 9. A Fine was levied to the Uſe of the Husband and Wife during tl 
247. pl. 12. Joint Lives, Remainder to the Heirs of the Body of the Wife by the Hutu 
but neither Of 4 f - 2 x 2 
there; or in © be begotten ; afterwards he died, and the Widow married again a, 
Faym. 126, fered a Recovery; Adjudged that the Iſſue of the firſt Husband was bar: 
is any Men- by this Recovery, tho? the Limitation was to the firſt Husband and the 


rm OY \Wite during their Joint Lives; becauſe the Freehold did nor determine 
ered afrer by che Death of the Husband, bur the Eſtate Tail was executed in her, 


the Death of ſub modo. 3 Nell. a. 52. pl. 9. cites Raym. 126. 
the Husband, ; 

tho' thit ſeems to have been the Caſe; but the only Point in thoſe Books was, Whether it wa #1 
Eſtate Tail executed in the Wite ? And held that it was. The Caſe of Merrel v. Rumſey. 
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10. A Man ſeiſed of Lands in Fee levied a Fine to the Uſe of ht 


0 _- 


al or Life, and after to his Wife and the Heirs of her Body by him beg 
[ "bt they both, having Iſſue, ſuffer a Recovery, Pig. of Recov. 80. 81. cites 00. 
F 0 Litt. 365. b. where it is {aid to be void; but Mr. Pigot lays, He cani! 
| 6 ſee how this can be Law; for the Husband and Wife joining may 9! 
| Ik the Iſſue b a Recovery ; and cites Cro. J. 475.——See [ointrels & 
Wi I) pl. 21. Kirkman v. Thompſon, and the Note there. : 
lt Note Ser). 11. The King wes petitioned by the Husband of an Heireſs {or 
yl 2 Privy Seal, directing his Juſtices ot England and Wales to take a ine!“ 
uM That tige Common Recovery, as there ſhould be Occaſion, from the Wife, norw!i%- 
1 Petition was ſtanding her Minority, the being now 18 7tars old, in order to the d 
i | | inartificially tling her Eſtate to Uies, ſo that the Husband might be ſure of an EH. 
it ll 3 for Lite, though his Wife (Who was now big with Child) ſhould die! 
Ii 2 bine Whereupon the King referr'd it to the Lord Chancellor, who on hearts 


could not be Counſel tor and againſt it, declar'd he thought the Petition reaſonacle 


A. 


— 


Recovery Common. 201 
and that he would report the ſame accordingly. Vern. 461. Sir Henry when from. 
. 3 


461. in Sir H Mack worth's Caſe. 


12. Upon a Petition by A. being 19 Vears old, for Leave to ſuſſer a 
Common Recovery to bar his Siſter, who was next in Remainder and 
his Heir, the having married his Footman, The Judges, to whom it was 
reletr'd, obſery'd upon the Precedents produced of like Recoveries by In- 
{\nrs, That 7 of the Petitions were by Fathers on the Marriage of their 
Sms, and an equal Recompence given; whereas here was neither Father nor 
Marriage, and that this had been carried roo far already; and ſo diſal- 
low'd it, 1 Salk. 567. Sir John St. Alban's Caſe. | 


J 0 ) Of zohat Thing. Ji hat Iftates ma y be barred by it. 5 285 
4 WAYS 
1 Ommon Recovery ſhall not bind Eſtate Tail. Cook 10. Port. 


37. U. 
2 Common Recovery ſhall bind Eſtate [Tail] all Reverſions any * See (G) 
Remainders, and all Leaſes and“ Charges by them. Co, 1. Capell 63. 
4 Co. z. 61. Co. 6. Milamay 42. 
3. By the judgment in Common Recovery, wichout Execution, the 10 Rep. 38 
Cail is bound. Co. 1. Shc//ey 106. Co. z. 3. D. 23 El. 376. Ie x 8 
E 4 By Common Law Common Recovery ſhall bind the Tail, Re- 
W \<criion being in the King. Co. 10. 48. [38] 33 Y. 8. 
F. Bnt not the Reverſion of the King. 33 D. 8. S. 224. Sec (Z) 
6. In diverſe Caſes Things in Abeyance may be barr'd and deſtroy'd; 
As if Tenant in Tail be diſſeiſed, and releaſes to the Diſſciſor, Now Little— 
don ſays, That the Eſtate Tail is in Abeyance ; yet it may be barr'd by a 
& Common Recovery, in which the Tenant in Tail is vonch'd, Per Gawdy 
= |. 1Rep. 175. b. (g) 136. in Chudleigh's Caſe. 
= 7. it Tenant in Tail be, the Remainder to the right Heirs of J. . if 6Rep. 42.4. 
@ Tcnant in Tail ſutters a Common Recovery, the Remainder is barr'd. (©) in Mild- 
N Per Gawdy J. 1 Rep. 136. a. (a) n 
I Doderidge 


J. Palm. 139. as adjudg'd. H. 24 El. C. B. Copwood's Caſe. S. C. cited 2 Roll Rep 217. 221. in 
the Caſe of Pells v. Brown. 
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(F) By what Names. 


4 


1 3 Man be ſeiſed of a reputed Manor, which is not a Manor in Fact, gy Name of 
I and he ſuffers a Common Recovery of it by Name of the Ma- , Manor « 


| cf hall paſs well enough: For this Common Recovery 1s a „ee 
3 Fommon Allurance. Dubitatur M. 40 & 41 El. B. R. between en in :;. 
4J wer and Heidon. King's Caſe ; 
r e: and ſaid, 

1 Bia. the King had made Grants of the Manor of St James, which was but a Manor in Reputation. Per 
£ 1 ech J. in delivering the Opinion of the Court Lev. 28. Thinne v. Thinne. 

. Ireevture was to ſuffer a Recovery of a Manor, and all Lands reputed Parcel ; the Recovery is ſuffer'd 
mn the Maror ; the Lands reputed Parcel ſhall paſs 1 Lev. 27. Patch. 13 Car 2. B. R. Thinne v. Thinne. 
4 = cauſe it appears by the Verdict, That it was the Intent of the Parties that it ſhould paſs; Ard 
„r de cerſtant Prattice and received Opinion ſince Sir Moyle Finch“ Caſe, had been that Lærd, 
3 Ned Parcel ſhould paſs. Sid. 190. Thinne v. Thiane. 


Fft (G) Dock'd 


* 


= 
* 
1 


A 
4 


cer done; but that a Common Recovery might be had as deſired by the King's ſpecial Direction. Vern. 
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(G) Dock d by it, what. Charges or Incumbrances, 


Dal. 74. pl. 1. IF one deviſes Lands to A. in Tail, Remainder to B. in Tail, Re. 
49. 8. C. mainder C. ia Tail, and if they all die without Iſſue, that then th 
Land ſhall be fold by his Executors ; A. dies without Iffue, B. enters ind 
lutters a Recovery by Writ of _ En le Poit againſt him, and die 
without Iſſue; and then C. dies without Iſſue; The Executors are bar;'; 
om making a Sale without Doubt. Per Dyer and Welſh. No. 53. fl 
20 1. Trin. 6 Eliz. Anon. 
ge 2 2. A. Tenant in Tail, Remainder to B. in Tail; B. granted a Nen. 
FP Mo © Charge; A. faber d 4 Recovery, and declar'd the Uſes to |. H. and hi 
154. pl. 298. Heirs, and died without Iſſue ; The Grantee of the Rent diſtrain'd, ar; 
S. C. by the J. H. brought Replevin. Reſolv'd by all the Juſtices of England, Thy 
2 oe H. is not ſubject to the Rent granted by B. the Remainder Man h 
Gehn. — Tail; For J. H. is in of an Eſtate derived from the Tenant in Tail i 
And. 282. pl. Poſſeſſion, which Eſtate is not ſubject to the Charge of him in Remi. 
200. S. C.— der; Beſides, the Charge of him in Remainder is good in Lay h 
N 5-, reaſon of the Poſſibility of the Lands coming into Poſſeſſion, and Then the 
pe, Rape Poſſeſſion ſhall be charg'd; For the Remainder of itſelf is a Thing nc 
5 C. manurable, neither can a Diſtreſs be taken in it, as it ought to be taken, 
Jenk. 2 50. upon the fame Land; And fo a Condition is tacitly annex'd to the Charg: 
1 5.C.— of him in Remainder, viz. That it thall take Effect when the Remainder 


e comes into Poſſeſſion; and the Charging a Remainder can be only in u. 


riage ]. Cro ſpect of the Poſſibility of its coming into Potleſſion, which Poſſibiltx 
J. 592 in is deſtroy'd by the Recovery. And the Grantee cannot tallity the Re. 
the Cafe of coyery, not being iuffer'd by him who was chargeable with the Ren, 
Pellsy. and the Recovery bars the Remainder; ſo that neither he nor any clas. 


| 2 b ing under him can falſify. And ſo it was reſolv'd, That no Lea e, Nas, 


cites S. C. Common, Recognizaace, nor other Charge, Intereſt, or Hſtate made by i: 
This Remainder Man ſhall charge the Poſſeſſion of the Recoveror. 1 Rep. 61, 


Caſe and the b. Paſch. 23 Eliz. Capell's Caſe. 


Reaſons in 
it were appreved by Hale Ch. J. and the whole Court. 2 Lev. 30. Mich. 23 Car. 2. B R. in the Gi 
of Hudſon v. Benſon and Baron. S. C. cited Pig. of Recov. 118. and ſays, It is bec.ufe at Cos 
mon Law the Remainder was only a Poſſibility of Reverter till the Statute of Donis; and on th d. 
tute the Judges by Conſtruction turn'd this Poſſibility into a Fix'd Eſtate, called a Remainder or Rette 
ſion ; Now as a Recovery was a Conveyance excepted out of the Statute, and an inherent Privilege a: 
nexed to the Eſtate, and as by it the Tenant in Tail could have barr'd the Remainder, io he mars. 
Charges of the Remainder Man. And as the Grantor of that Charge had been bound by the Comma 
Recovery, ſo had thoſe that claim under him; For the Recoveror in a Common Recovery 1s in © 
Eſtate that he has gained under Tenant in Tail in Poſſeſſion, which Eſtate 1s no ways ſubject to?: 


Charge of him in Remainder or Reverhon, and the Sr of him in Remainder can only be good 
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reſpect of the Poſſibility that the Lind may come in Poſſeſſion, which being deſtroy d by the Recover) 
the Remainder is gone, and cites Capell's Caſe. But he ſays, The more ſolid Reaſon ſeems to be, fl 
by the Recovery the Eſtate Tail is extended, and the Recoveror in of an Eſtate, that by N i | 
Lac centinues for ever; ſo that the Eſtate having a perpetual Continuance, no Charge of him 1 Hen 
ſion can take Place; and refers to the Caſe of Henſon v. Hod ſon. 2 Lev. 28. where this i exp: run 
Ld. Ch. J. Hale; and ſays, That the Caſe vn Ld. Derwentwater's Recovery was accordingly a. 
mined upon the Act of 4 Geo. . by the 4 delegated to hear Claims on the forfeĩted E ſtates: Me 
was reſolved, That he took no new Eſtate by the Recovery by way of Purchaſe, but was in of hie C“ 
Eſtate, which by the Operation of the Recovery was extended into a Fee Simple, and dich 
of the Stature De Donis, and the Limitations and Reſtraints introduced thereby; which Ruin 


ſays, ſuits with Common Experience. 


Pig of Re- 3. A. Tenant for Life, Remainder in Tail to B. The Remainder Man leu⸗ 
cov. 124 & for Years to begin after the Deceaſe of the Tenant for Lite. A. 4 
125. cites, 2 Recovery with Voucher of B. and dies. The Leaſe is 1" * 


33 itroy'd, but Leſſee may falſify by Common Law, and alſo by the Studie 
Lite, Re- But if B. who had the Inheritance, had ſuffer'd a Common Reco!) ©” 
mainder o ſhould have deſtrov'd all the Remainders and Reverſions rhereuy”” 
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Lite has no ſuch Power ; And here the Recovery is had againſt the Te Remainder 
* Life and with the Voucher of Tennnt in Tail. Cro. E. 719. pl. to C. in Jail, 


5. Remainde 
Mich. 41 & 42 Eliz. C. B. Pledgard v. Lake. wy -t pro he” 


Fleirs of the 
Defendant ; provided, That J. ſhall have Pocber to make Leaſes for Years in Poſſeſſion, Reverſion, or Comtin- 
gency; A. made a Leaſe for Years to commence after the Death of B. <vithout ue. Per Hale Ch. J. . 
may bar this Leaſe 1 Common Recovery, tho' this ariſe precedent to the Eſtate Tail, becauſe tis in 
Continuance of the Eſtate of B. Raym. 236. Mich. 26 Car. 2. B. R. Benion v. Hodſon. Freem. 


Rep. 365. S. C reports, that the Chief Juſtice held, That in ſuch Caſe the Leaſe would not be barr'd 
by the Recovery. | 


4. Rent granted by Tenant in Tail is not barr'd by a Common Recovery e if Tenant 


by him. Cro. E. 793. Mich. 42 & 43 Eliz. in the Caſe of White v. 7 Fw 3 
Wett. N 
after his De- 

ceaſe without Iſſue, and afcerwards ſuffers a Common Recovery, and dies without Iſſue, 'tis a good Rent 
and ſhall bind the Recoveror &c. Arg. 4 Le. 153 in Capel's Caſe, alias Hunt v. Gately. S. P. Pip. 
of Recov. 125. | 

A. gave Lond to B. in Tail, rendring Rent ; B. ſuffered a Common Recovery, with Voucher, to the 
Uſe of a Stranger and his Heirs. It was ſaid to have been lately held, in the Caſe of Ld. Delawar, 
That in ſuch Caſe, notwithſtanding ſuch Common Recovery, the Donor ſhould have the Rent, tho' his 
Reverſion was gone. But Coke was of Opinion, That the Rent was gone; For it was incident to the 
Reverſion, and there is no Queſtion but the Reverſion is gone. 3 Le. 261. p!.349. Hill. 32 Eliz in the 
Court of Wards. Anon. S. P. And that it is not barr'd, becauſe the Eftate of him that ſufers 
the Recovery is charged with the Rent. Per Hale Ch. J. Mod. 109. in the Cafe of Benſon v. Hodion. 


5. A. was ſeiſed in Fee of Land; A. and B. levy a Fine to J. F. who ren- 2 And. 1-5. 
der d in Tail to B. rendring Rent ; and by the ſame Fine 'twas limited, pl.92 5.C 


7 N a : accordingiy. 
That if B. dicd without Iſſue, Tenementa prædicta integre remancbunt to — N A 
A. and his Heirs. B. ſuflers a Common Recovery. Relolv'd, That it was S. C. Aqgor- 


a Rey erſion and not a Remainder in A. and that the Rex? was not extinct, natur. 
becauſe A. was a/ways in Puſſeſſion thereot ; and 'tis d:/{int? from the Land ; TOE * I 

: 5 agreed this 
And that, whereot one is in Poſſeſſion, cannot be deveſted by a Recovery 


D 
6 : F Caſe, That 
againſt another Perſon. And here is zo Recompence tor the Rent; for that the Rent re- 


goes only tor the Land, and is nor like the Caſe ot a Rent granted out of ſerved upon 
a Remainder ; tor that never was in Pofſeihon, nor a Thing executed; the Gift in 

"Si . . . Pre | Tail is not 
and rho” the Reverſion, to which this Rent was annex'd, is gone, yet th 


. © barr'd, but 
Rent continues. Cro. E. 768, 792. Mich. 42 & 43 Eliz. White v. We 


„agg ſt Yeniatiis ASA 
alias Geriſh. Collateral 


Charge upon 
the Land diſtrainable of Common Right; but if there had been a Cimdition of Re-entry, it had been 
barr'd. Twiſden J. doubted if the Rent be not barr'd in Geriſh's Cate ; But Hate totis Viribus ſaid, 
That it is not barr'd. 2 Lev. 30. in the Caſe of Hudſon v. Benton. 


6. A Rent de novo was deviſed to A. in Tuil, Remainder to B. in Fee. Cut. 52. 
Adjudged that a Common Recovery barr'd the Eſtate-tail, and likewiſe Tun = 


; 2 a 4 Gr 2 SE 
_ Remainder in Fee. Sid. 285. Paſch. 18 Car. 2. B. R. Smith v. Far- coding. 
naby. Fa 


only that 
mainder was in Tail. 


the 2d R C- 
Lev. 144. 8. C Mich. 16 Car. 2. accordingly ; only makes the Limitation ro 
A. for Life. 
it was ſo reſolv'd upon ſolemn Argument. 


S. C. cited per Holt Ch. J. 12 Mod. 513. Paſch. 13 W. 3. Anon. And ſaid, That 

A. ſeiſed in Fee de wiſed his Lands to J. and the Fleirs of his Pody, Remainder to the riobt Feirs of //. 
pon Condition that J. W. and his Heirs ſhould pay an yearly Rent-charre of 15 J. per Annum to H. and 
to the Heirs of her Body, and 151. a Year to C. and the Heirs of her Body, and that if either of rhem 
ſhould die without Iſſue, then the Survivor ſhould have the <vhole for Life, and that after her Death Hie 
Whele zol. per Ann. ſhould be paid to the Heirs of the Body of ſuch Survivor; A. died, and afterwards B. 
Jp a Fine, and ſuffered a Common Recovery in <vhich ſhe was I ouchee, and declared the Ves to G. NI. in 
ee, who granted it-to the Defendant P. and his Heirs ; that the Tenant attorned to him, and the Rent 
ing Arrear, he diſtrained for it. The Plaintiff replied in Bar to the Avawry, that B. died without 
Aue detore any Rent was due; And upon Demurrer the Court was of Opinion for the Avowant; for 
"cy held that a Remainder might well be of a Rent de Note, and alſo that by the Recovery in this Cie 
the Eltate in the Reat was enlarg'd, and that the Recoveror was therevy in of an Eſtate in Feg-iimple. 


Wo ſadgment was given, but the Matter was ended by Agreement of the Parties. 2 Lutw 1218. 
ich. CW. & NM. Wecks v. Peach. 


1 


ending, and all the Eſtates deriv'd out of ſuch Remainder ; But Tenant 7 i Tail, 
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Recovery Common. 


7. A Recovery ſubſequent, ſuffer'd to a Collateral Purpoſe by Tenant in 
Tail, ſhall make good all precedent Incumbrances and Acts. Chan, Caſes 
120. Hill. 21 & 22 Car. 2. Goddard v. Complin. 


204 
Pig. of Re- 
cCOV. 155. 
Cites 8. C— 
Chan. Rep. 
98. Porter 
v. Emery. S. P. If Tenant in Tail makes a Leaſe not <varranted by the Statute, or enters into a 
udoment or Recos nixance, and then ſuffers a Common Recovery, the Leaſe and other Incumbrasce; 
are all good, which were before defeaſible by the Iſſue; for the Recoveror comes in ſubject to all In- 
cumbrances of Tenant in Tail, and the Recovery opens, as we call it, and lets in all the Iacumbran. 
ces; and therefore when a Man has to do with a Jenant in Tail that it is incumber'd with ſudg wen 
&c it is very dangerous, tho' he ſuffer a Common Recovery; for all the precent Judgments take Plass 
of the Security he gives. Pig. of Recov. 120, 121. 

Tenant in Tail, incumber'd with Statutes and Judgments, makes a Mortgage of Part of his Eſtate ©, 

do Years, and after to corroborate this Term, levies a Fine ſur conceſſit for 500 Years with Proclamation; u 

the Alertgagee : And the Queſtion was, Whether this Fine ſhould enure to the particular Advantage gt 
the Mortgagee, or let in Prior Incumbrances. Sir Edward Northy was of Opinion the Fire Jet 1, all 
prior Incumbrances. Serjeant Lutwich, after great Conſideration, was of a contrary Opinion; bur jr 
ſeems Sir Edward Northy's Opinion is the better; for let us take the Caſe without the Fine, and then ſce 
what Operation the Fine has. It is plain that, during the Life of Tenant in Tail, any prior Incyr. 
brance was preferable to the Mortgage for 500 Years, and the Mortgagee could never avoid the priot 
Incumbrance; then what does the Fine do? that bars the [ſue and give the Conuſee a Title, as long a5 Tengyy 
in Jail has [ue of His Body, ſo that the Eſtate, which before was good only for Jenant in Tail's Life, ard 
avoidable by his Iſſue, now bars the Iſſue, and is enlarg'd and made more extenſire; and what Reaſyn 
can there be, that the Eftate thus enlarg'd ſhould not have Continuance for other Incumbrances, as well 
as the Mortgage? I really can ſee none; Suppoſe this had been a Fine fur Conuſance de Droit come ceo, 
with Proclamations, of the whole Eſtate, none will ſay but this lets in the Incumbrances, as long as Te- 
nant in Fail had Iſſue of his Body, and they ſhould be preferr'd according to their Priority, What Dif. 
ferenc: is there then betweena Fine Sur Conuſance de Droit come ceo, aud a Fine ſur conceilit, with Pro- 
clamations ? Truly none as to the barring the Iſſue, only one is a Bar during the Ferm granted by the 
Fine Sur Concetit) and the other is a Bar as long as there is Iſſue; ſo that it ſeems the Iron 
take Place before the Aortoarce; but the Cale being never reſolv'd, as I know of, deferves Contideratton ; 
But it in this Caſe Tenant in Tail had ſuffered a 1 of Part, and declared the Uſe to the Mortgage for 
5co Years, no Doubt all prior Judgments had been let in. Pig. Recoy. 121, 122, 123. 


Mod, 108. 8. A. infeofPd J. N. and J. S. to the Uſe of himſelf in Tail Male, Re- 
1 mainder 0 B. in Tail, Remainder to his own right Heirs; Provided that 


Rea 6 B. dies, aud there be no Iſſue Male of his Body, then C. hall have a Rent- 
Hodſon. arge of 200]. a Year, until ſbe ſhall have received 2000 l. and Charges, 
the firſt Payment to be made at the firſt Day of Payment, which ſnall be 
after the ſaid Contingents. B. made a Leaſe for 1000 Nears, and atter- 
wards he levied a Fine and ſuflered a Recovery, and died without litue 
Male, by which all the Contingents happened. B. levied a Fine and 1ut- 
fer'd a Recovery, It was argued that this Contingent Rent- charge is no! 
bar'd, becauſe it was mot in Efſe when the Recovery was ſuffer d, and 101 
Recompence in Value (by Reaſon whereot Common Recoyeries are B 
can go to it; and cited Cluppledike's Caſe, and Capel's Cate and Mal 
lock's Caſe. But it was reſolved that the Rent was barr'd, the Reco ery 
barring all Eſtates which are chargeable with it, admitting it to arile 01! 
of the Seiſin of the Feoflees, according to Whitlock's Cate. Bur it was 
agreed that if it had been by Grant precedent to the Feoffment, the Recovery 
had not barr'd it. And it was ſaid that Capel's Cale rules this Cale, an 
that all Objections were made there as can be made here; that the te 
ſon of Common Recoveries is not the Recompence, but that they at 
Common onal punk: That the Land cannot be chargeable during 
Term for 1000 Years, becaule it was derived only out of the Kftate 7:1: 711 5 
which is determined, beſore which this Charge could not arite. And | 9. 
ment accordingly in Lancafter, and atterwards affirm'd in B. K. A 
all the Court agreed to Capell's Cafe, and the Reaton of it. 2 Lev. 259 
31. Mich. 23 Car. 2. B. R. Hudſon v. Benſon and Baron. 


- Lev. zo. 9. It a Condition be for Payment of Rent, a Common Recovery wills 
= 1 bar it; but if a Condition be for doing a Collateral Thing, it is a Bar. 1 


> Ron R Hale Ch. J. Mod. 111. Paſch. 26 Car. 2. B. R. in Caſe ot Benſon v. Hoden 


221. Contra | | 
er Mountague Ch. ].—Condition, that runs with the Land, cannot be barr'd by a Common Recover” | © 

a Collateral Condirion may; as if Donor reſerve a Rext, with a Condition to re-enter, a Kecover; * 

not bar it; but if it be to re-enter for Nonpayment of a Sm in gre/s, it is otherwiſe. 2 Salk. 552. -7 


3 Ann B. R. Page v Hay ward. In ſuch Caſe the Rent remains, bur the Condition is gn. de. 


— * ti 4 — 
* 7 & 8 * * — q | 
: PW n ; e of 0 * : a 5 — 
. FIF-< 2 4 e . 2 3 2 3 9 My 2 1 * X 8 F * * bu : o 1 0 p - 
. . _ mann ! N R Y - . CPI N 
* 1 ” e . * © „ 2 — 


Q * £3 
. Y 7 Dad and * N 
7 * * 2 _ 
- hy * 9 = * 

* 2 * 2 = 
* * , n 

8 * 4 \ * A e 1 A 

5 2 * p4 * 22 


r * Te" 
TT COPIED PST TS T7 IS 


* 


+ 


TETET TO ENCE * 
3 ” \ Foods 
N ** MT * 


— 
— — 


. 


Recovery Common. 205 


*— ́ä——— —— — — — — — — 


e Reverſion is deſtroyed. Per Hale Ch. J Freem. Rep. 364. pl. 466. in Cale of Benſon . 


cauſe th 
Hyd.on- 


10. All Charges made upon the Eft ate Tail, will continue upon thoſe 4s if Jenn 
that claim under TLenaut in Tail (as the Recoveror does) tho” the Itjuc 7” e er 
will avoid them. Per Hale Ch. J. Freem. Rep. 365. pl. 466. in Calc ot 5 e, 


ten makes a 
Benſon v. Hudſon. Leaſe accerd- 
: 1% to tie 
Catute, or ſuffers a Recotery, the Leſſee or Recoveree are chargeable with the Rent. Per Hale. Ibid, 
go if Feme Tent in Tail grants a Rent, and takes Hluaband and dies, the Husband Tenant by the 
Courteſy 1s chargeabie with the Kent, becaule he comes in under the Eltate of Tenant in Tait. Per 
Hale. Freem Rep 365. ut ſupra. 


8 A, . * * bn OO Wn 3 5 4 
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rr 


11. Father Tenant for Life, Remainder to the Son in Tail, Remainder 
ts the right Heirs of the. H The don in the Life-time of his Father makes 


I 4 Leaſe for Tears, and then ſuffer'd a Commen Recovery, and died without 
Ilie: In this Caſe theſe Points were held clearly. iſt. Thar when the 
EB Son makes a Leaſe for Years, this operates as well out of his Remainder 
in Fee as out of his Eſtate-tail; ſo that when he dies with our Iſfue, this 
is a good Leaſe againſt the Heir in Fee, unleſs the Iſlue of Jenant in 
E Tail had entered and avoided it. adly. When Tenant in Tail makes a 


Leaſe for Years, and then ſullers a Recovery, this works by Way of 
= Corrcboration upon the Leaſe, and makes that good. Freem. Rep. 310. 
pl. 379. Mich. 1675. Anon. 


= (H) Cod, or Not. In Reſpect of the Place where the 
1 Lands lie. 


. Seis'd in Tail, among other Lands, of 2 Marſhes called Knightſ- This Cafe 

A. wick and Southwick, lying in an Ifland called Camby in the Was denied 
Parith of North Bengeer, fultered a Recovery, in which South Ben- __ eee 
leet and many other Pariihes were named, and allo Camby, but the fad that 1 
Pariſh of North Bentleet was omitted; and whether the Lands in had been 
North Benfleet Pais d or No? was the Queſtion, upon a Trial in Kjett- 1607 410 
ment at the Bar. And all the Court agreed, That the Town and Parith 60 h 
leiug omitted, tho? Camby was a Lieu Conus, yer being in a Town, the of Land, in 
Recovery did not extend to it. That a Common Recovery in a "Town, à Li-u Co- 
Pariſh, or Hamlet, is good, and perhaps in a Place known ut of the hus Was 
Tun, Parith or Hamlet; but to admit @ Recovery of Lands in a Place yes 
known in a Town &c. would be abſurd ; for there is no Town in which ja 1/1, © 
there are not 20 Places known. Hutt. 106. Mich. 5 Car. Baker v. un the 
4 Johnſon. Law was 
_ : ſerved in 
chat Point, that it was good; And by the ſame Reaſon a Recovery ſhall be good, for they arc both 
amicable Suits, and Common Aſſurances, and as they grew more in Practice, the judzes have extended 
them farther. 2 Mod. 49. in Caſe of Lever v. Hoſier. 8 


. 2. J. was Tenant in Tail of Lands in Shrewsbury and Cotton; both are S. C by the 
4 thin the Liberties of the Ten of Shrewsbury. J. ſuffered a Recovery ot para of 
0 al his Lands in both Vills; but the Precipe was of two Meſſnares and . 


Cirſes trereunto belonging (theſe were in Shrewsbury) and of Ec. (mention- into ua. 
ung theſe in Cetton) lying and being in the Vill of Shrewsbury, and the Li- ie 
berties thereof, The Queſtion was, Whether the Lands ly ing in Cr 3.09% 47 

n, which is a diftindt Lill, and not named in this Recovery, do pals or det , 
not? It was inſiſted that they did nor, becauſe tho' the Writ of Cove- «ore is no 
nant upon which a Fine is levied is a Perſe nal Action, yet a Common #re-ipe ia 
Gg g Recovery 
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„„ . . . 2 *. 1 * 2 „ Py 
the Regiſter Recovery is a Real Action, and the Land itſelt is demanded in the pr 
to recover | 


L wich. CPE: Bur adjudged that the Lands in Cotton did paſs. Mod. 206. pl, 
ina Liberty, 37- Trin. 27 Car. 2. C. B. Jones v. Wait. 
neither is 

there any Authority in the Law Books for ſuch a Recovery, and that Liberties in the Judgment er 
Law arc Incorporeal ; and conſequently it would be abſurd to ſay that the Lands which are Gf a 
ſhould be therein contained. Bur North Ch. J. ſaid, That the Jury have found Cotton to be a Vil 15 
the Liberty of Shre wsbury, and 1o it is not Incorporeal, DT 


Judgment 3. B. bargains and ſells all his Lands lying in the Pariſh of Rippon 1, 
Bye els Ye. the Detendanrt, and covenants to do tarther Acts &c. tor Aſſurance; then 
fend ant, for à Common Recovery ts ſuttered of too Acres of Land, lying in Rip; , 
that it ap- and the Jury find that the Pariſh of Rippon did contain ſeveral Vills, a 
pearing which one was called by the Name of Rippon, but B. had no Lands in (|; 
ang bv ff Vill ; and they find tarther, that the Intent of the Parties was, that 4! ;j, 
Bargain and Lauds in the Pariſh of R1ippon ſhould paſs. The Queſtion was, Whether ot 
Sale, that no this Recovery iLould paſs the Lands which lay our ot the Vill a 
the Intent Rippon, but in the Parith « t N jo 2 And the whole Court were gr 
1 9 * that as this Caſe is, the Lands in the Pariſh of R. ſhould pa- 
thar the Re. Iſt. Eecauſe otherwiſe the Recovery would be void, it being tound thy: 
covery B. had no Lands in the Vill ot R. zdly. Ir appears plainly to be the 
Mould ex- Intent ol the Parties, that this fhall be intended the Pariſh of Rippoy, 
vg bg (not becauſe the Jury have ftourid it, for the Judges ſaid they world nc: 
is well in regard that) but becauſe it app:ars by the Indenture of Barg ain and qa, 
the Pariſh of that it was intended the Pariſh of Rippon ; and here that Deed and th. 
Rippon as in Recon cry make but one Affturance, according to Cromweil's Cafe. : 
28 wh of Co. And thall be conſtrued in Congruicy to the other, as one Part of 4 
tm. Deed thall by another; aud altho' a Place ſpoken of fimply is intended 
Decd and a Vill, and Stabitur Præſumptioni donec probetur in contrarium, ye: 
the Reco- here is ſufficient Proof that it is intended the Pariſh of Rippon, and nc: 
very, ac- the Vill ot Rippon; and ſo Judgment was given Niſi. Freem. Rep 
C 708 10 - | . ; 
Cromwell's 22). 228. pl. 235. Trin. 167). C. B. Adeſon v. Sir John Ot way. 

-aſe zu! 

8 . as one Aſſurance, and that one ſhould be explained by the other. Freem. Pep. 24. 
Hill. 1675. pl. 252. CB. Addiſon v. Sir John Otway. Mod. 250. 8. C———2 Mod. 233. 5. C. 4. 
judged.— 2 Vent. 31. S. C. by Name of Sir John Otway's Caſe. 
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(I) Good or not. In Reſpect of the Perſons fuffering 
it, or their Eſtate 7. 


1. JT was held, that if Feoffees to the Uſe of the Fflate Til, or other Ui, 
are impleaded, and {fer a Common Recove'y ; this all bind Nt 
Feottces and their Heirs, and Ceſty que Uſe and his Heirs, where td. 
Buyer or Recoveror has no Conuſance of the firit Uie. But per Fiss 
herbert, 'I'his ſhall bind, tho' he has Conuſance of the firit Uſe. U. 
Recoicry, pl. 29. cites 29 H. 8. 
It was held 2. And by ſeveral, if Cy que Uſe in Tail be vouched in a Recote, 
that a Re- and ſo the Recovery paſſes, this ſhall bind the Tail in Uſe: Andes 
covey gy ſeeins to be by the Satute 1 R. 3. which excepts Tenant in Tail; For mt! 
ageinf of intended Tenant in Tail in Poſſeſſion, and not Cefty que Uſe in Tal; 
Tail ſhall Ceſty que Uſe in Tail is not Tenant in Tail. Ibid. 


not ſerve but : F a1 
for bis Life wherefore it is only a Grant of his Eſtate. Br. Feoftments al Uſes, pl. 48 cites 5* ++, 


Graſeley's Caſe. — Ibid. pl. 56. cites S. C. ro | 


But it was held by ſeveral in Chancery Ten ve” 
6 that the Recovery ſhall bind the Iflue, if Ceſty que Uſe in Tail be vouched in the ſame Recos + 


Feoftments al. Uſes, pl. 56. | . DE 
A Fine or Recovery ol a C:ſty que Truſt ſhall bar and transfer the Truſt, as it ſhould an Eftare 


Law, if it were upon a Conſideration. Reſolved by the Lord Chancellor, the Maſter of: Bol l 
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—— — 


Windham J. But had it not been for the Conſideration Windham |. doubted of it, becauſe he ſaid he 
old uyor this Court as Remedial to thoſe that come in upon a Conſideration &c. Chan, Caſes 49. 
Tach 16 Car. 2. Goudrich v. Brown,——2 Frcem. BY 1 80. S. C. and P. and that ſuch Recovery 
orerares as ſtrongly as ar Eſtate at Law, and to the ſume Purpoſe, if upon any Conſide ration. 

IHC ane Truſt in Tail ſuffers a Common Recovery, this bars the Entail and all the Remainders 
Vern. K. 13. North v. Way. 2 Ch. Caſes 28. North v. Champernon "Tho" there was 9 
Toit to the Precipe, but only the Ceſty que Truſt in Tail was in Poſſeſſion under the Truſtee who 
had the Freehold in him, bur was no Party ro the Recovery ; yer decreed a good Bar, and a Difference 
was taken if there had been a Ceſty Que I'ruft for Life beſere the Truſt in Tut, fo that in Cale the Eſtate 
in Law had been executed according to the P'ruſt, and conſequently the Tenant in Tail could not have 
bard the Remainder in Fee if he had ſuffered a Recovery, there Ceſty que Truſt la Tail ſhould not 
bar the Remainder by a Common Recovery, if there was no Tenant to the Præcipe. 2 Ch. Ciſes 63. 
Trip. 33 Car. 2 North v. Williams. — This Cafe of Champernoon v. North, was agreed by Lord 
Keerer, Wms's Rep 91. Paſch. 1706 Ch. R. 245. Digby v. Morgan —9 Mod. 143.—— Abr. Eau. 


Ces 593 cites Sir Fr. Gerard's Caſe. Vern. 13. cites Waſhborn v. Downes. 


3. A. Tenant in Tail, Remainder to J. S. in Fee. A. Was Sheriff of the 
County «where the Lands lay, and fſuftered a Recovery with the Common 
V oucher over; a Releaſe of Error and Writs of Error by A. will not hin- 
der the Remainderman, or even the Iſſue in Tail from bringing a Writ 
of Error or a Formedon. D. 188. pl. 8. Sir Ralph Rowlet's Cale. 

4. A. Tenant tor Life, Remainder to B. for Life, Remainder 0 1/f 01d 
24 Sor of B. in Tull, Remainder zo C. D. and H. in like Manner. B. has 
a Son born, B. C. D. and E. levy a Fine to A. living the Son; A. makes 
a Feoftment ; the Son dies, another Son being then born. Reſolve the 
Contingent Remainder ſtands good to the 2d Son, it being preferved by 

the Right continuing in the eldeſt Son till the Birth ol tiie 2d. 2 Lev, 
35. Hill. 23 & 24 Car. 2. B. R. Loid v. Broking. 1 Mod 92. 

5. A. deviſes his Lands to his youngeſt Daughter, and to the Heirs of Jerk. 244. 
her Body, Remainder to the eldeſt Daughter and tne Heirs of her Body, F. 2 > ++ 
with diverſe Remaiuders over, provided that if his ſaid Danghters, or any 
o1 them, or any otaers to whom ne had thereby deviſed any Remainder, 
au willingiy or ad iiedly conclude and agree to and for the dvingany Ara 
wherevy the Lands mie ht net deſcend according tothe Limitations in his ſaid 

ill, chat then ſuch Perſon or Perſons ſhould be excluded from having ſuch 
Fitates, and that the Eſtates limited to them thould be void, as if ſuch 
Daughter had not been named in his faid Will, or had died without 
lilve, The youngeſt Daughter married, and then the and her Husband 
littered a Common Recovery to the Uſe of them and their Heirs, Ad- 
judged that the youngeſt Daughter, being Tenant in Tail, could not be 
ieltained by any Proviſo or Limitation trom ſullering a Common Re- 
covery, becauſè it is incident and tacitly annex'd to ſuch Eſtate, and 
theretore it is repugnant to the Gift to reſtrain her by any Condition or 
Limitation. 10 Rep. 35. a. Trin. 11 Jac. Mary Portingron's Cafe, 

6. Tenant in Tail, Remainder in Tail, Remainder in Fee; The Teuant S. C. ced 
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"Ie, in Tail is attainted of Treaſun. Office is found. The King by his Letters Viz. of Re- 1 
che Patents grants the Lands to A. cho bargains and ſells the Land by Deed % , | 


125 * b . . | | favs, Thur 
. g:. Aiterwards B. ſuſfers a Common Recovery, in which the Tenait in Tuil 9 | | 
= 7 douc h a, aud afterwards the Deed is inroll d. Upon this being Put as a ſtanding the 
4 . : 1 8 D 7 © . Þ 
E Queſtion to Lord Hobart, when he took his Place as Chief juſtice of C. Or inion in 
4 


. he held, That it was no Bar of the Remainder, becauſe before Inrol- fn 21 


ment nothing paſs'd, but only by way of Concluſion; And the Bar- there i, ſuch 

LSamee was no law ul Tenant to the Præcipe. Godb. 218. pl. 314. Mich. a Sci tilla 

11 Jac. C. B. Anon. ſuris in the 

133 'Teran in 

I Tail after an Artainder, that by a Common Recovery, if there be a good Tenant to the Præcipe, he may 
arr the Iſſue, Reverſions and Remainders; For if the King pardons the Party, and r-Rorcs the Land, 


1 tho the Attainder is in Force, he may bar the Entail. | 
A | 1 


3 I 5 A. gives in Tail to B. a Alien, the Remainder to C. in Fee, After. For el Of- 
3 ar . 040 as 24,1741 y - ö F les ce + 
: B. ſuffers a Common Recovery, and then az Office is found. 3 gee ied, and | 
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there was A without Hive. The Recovery ſhall bind C. in the Remainder, No 
good Tenant 137. Anon. Y 


to the Pre- ; i 0 
cipe Pig. of Recov. 4. cites 5. C. By ſuch Gift B. was Tenant in Tail, tho' the Eſtate Tail alter 


his Death is not deſcendible to his Iflue. 9 Rep. 141. a. Per Cur. in Beaumont's Caſe. 


— PR 


— 


Litt. Rep 8. The Father purchaſes Land in the Son's Name, an Infant of 17 Yer; 
548. 8. C. and he would have ſutler'd a Recovery as Tenant to the Præcipe, but 
the Court would not ſutier him. Het. 163. Mich. 6 Car. C. B. Anon. | 

9. It an Outlaw ſuſſers a Common Recovery, it will bar the Eſtate 

Tail, becauſe of the intended Recompence only; and the Tenant migh: 

have counterpleaded the V ouching of ſuch Perſon, and fo it is his our 

Fault. Arg. Keb. 3o. in the Caſe of Plunket v. Holms. 

10. A. by Will deviſed all his Lands to C. and his Heirs, in Truſt to p- 

Delius; and then in Truſt for B. his Graudaug hter and the Heirs of ber . 

dy, Remainder % C and his Heirs, upen Condition that he marry B. and 

gave C. his Ferional Eſtate in Truſt tor B. until the attain 21. and mad 
C. Executor, and died. B. refus'd to marry C. and married F. R. And 4. 
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Y terwards, at her Age of 21. B. and J. R. made a Bargain and hall 
i V. R. to make him Tenant to the Præcipe in order to ſuffer a Common 


Recovery, in which B. and J. R. were vouch'd, and the Utes were de. 
clar'd to the Iſſue of the Marriage, Remainder to her own right Heir 
One Queſtion was, It the Intereit of B. and her Husband was barrable 1 
by a Common Recovery? The Lord Chancellor took Notice that it hig 4 
been ſaid, That a Legal and Equitable Intereſt cannot be incorporated topeth ir, b- 
but he ſaid, That Objection could not ajlect this Caſe ; tor tho leo, 
and equitable Eſtites cannot be incorporated, yet A. has not limited a. 
Equitable Eitate [firſt] and then the Legal Eſtate, but has ar firit gives 
the whole Fee; that it happens indeed, that the laſt Part of the Equitable 
Intereſt may be conſidered as merg'd by coming to one and the fim. 
Perſon, who had the whole legal Eſtate in him; but that it would b 
hard, that by coming to C. tho' not abſolutely, (becauſe the Heir, up. 
the Condition broken, might have taken the whole equitable [ntere! 
out of him) that this ſhould prevent their Incorporation; And therelyr: 
he thought it an Equitable Eſtate in C. as well as that which was in !. 
and conſequently that B. and her Husband had a Power to bar ir. Cas 
in Equity in Ld. Talbot's Time 164. Hill. 9 Geo. 2. Sir John Robin" 


» Comyns. 
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(K) In reſpect of the Limitation. 


I. Eoſſment was made by A. who took back an Eftate for Life, Remus 

to him who ſhould be his Heir at the Time of his Death, and to t. 

Heirs Male of his Body begotten. A Recovery lutier'd by Tenant |! 

Life ſhall be a Bar; for the Remainder was in Abeyance. 3 Le i! 

Paſch. 15 Eliz. C. B. Anon. Cited to have been adjudg'd. 

But 'twas 2. Feoſf ment in Fee by A. to the Uſe of himſelf fer Lite, and after 6 
held that C. of is eldeſt Sou in Tail, Remainder to His right Heirs ;- A. At the Ihe 
might avoid of the Feottment had no Son; A. ſuffered a Common Recovery, . 
us * terwards had Iſſue B. a Son, B. dy'd living A. but left a Son naue! 
eovery by : : * ; „ 
the Common C. A. dy'd. Twas held, That C. ſhall not avoid this Recovery ©: 
Law; be- the Statute 32 H. 8. For there was wo Remainder at the Tine of ie 
enuſe the cry had veſted in C. And the Statute is, That fuch Recovery *- 


pram, eng be void againſt all Perſons to whom the Reverſion or Remainder © 
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then appertain, 1. e. At the Time of ſuch Recovery. 2 Le. 224. 19 , ſub Re- 
Eliz in G B. Anon. mainder, 
; which is-»ct 


in Ee. Ibid. 


2 Le. 178. pl. 218. Mich. 31 Eliz. C. B. S. P. 


z. Tenant for Life, Remainder for Life, Remainder in Tail [to Tenant 
(or Lite] Remainder in Fee; The firſt Tenant for Life ſuffers a Recovery, 
the Remainder in Tail is barr'd, tho' the 2d Eſtate for Lite be no Par- 
te. Brownl. 36. Anon. | 
4. Deviſe to A. the eldeſt Son for Life, and if he die without Iſſue living Sid ar. S. C. 
it the Time of his Death, then to B. and his Heirs ; But if A. have Iſſue T "926 1 f 
Irving at his Death, then to A. and his Heirs. A. ſuffered a Common i. 12 


; g . 
Recovery. It was adjudg'd, That all the Remainders are barr'd. SC. And 
Raym. 28. Mich. 13 Car. 2. B. R. Plunket v. Holmes. there » was 

; ö 1 « Felon d, 
That A. took only an Eſtate for Life, the Remainder to his Heirs not executed; and that tho' he be 
Heir to whom the Reverſion ſhall deſcend, this ſhall not merge the Eſtate for Life contrary to the ex- 
preſs Deviſe and Intent of the Will ; but ſhall leave an Opening, as they term'd it, for ob Interpoſi— 
tion of the Remainders, when they ſhall happen to interpoſe between the Eſtate for Life and the Fee; 
and comp ar'd it to Arche r' Cafe in 1 Rep. where, tho' Robert the Deviſee for Lite was Heir, yet the Re- 
munder to his next Heir Male was Contingent, and not an Eſtate for Life merg'd by the Deſcent of the 
Reverſion ; And fo the Eſtate here of A. being for Life only by the Deviſe, the Remainder to B. was 1 
Ctineent Remainder, and barr'd by the Recovery. S. C. cited Pig. of Recov, 126. And fays, The 
Reaſon is, becauſe the Reccvery cdeſtreys the Particular Eftate, which is the Prop of the Contingent 
Remainder ; for wherever a — — Remainder 1s limited to depend on an Eſtate of Freehold, which 
is capable to ſupport a Contingent Remainder, it is always conſtrued to be a Remainder, and not an Exe- 
cutory Deviſe ; And where the Remainder is contingent, if the Particular Eſtate, whereon it depends, is 
cellroy'd, the Remainder 1s gone. 


(L) Good 1n reſpect of Limitations to Tiuſlees to preſerve 


Remainders. 


I. Seiſed of Lands in Fee deviſed them to his Son B. Remainder 
e tothe 1ſt Non of B. and the Heirs Male of ſuch firſt Son, and ſo 
to the 2d, 3d &c. Remainder to F. S. and R. 5. for their Lives, in Tru/? 
for the Securing the ſeveral Remainders Lefore limited; B. beſore any Son 
born, makes W. S. Tenant tor Lite, and ſuffers a Common Recovery; 
and atterwards had Iſſue C. a Son, and D. a Daughter. The Truitces 
being living, the Eſtates are not barr'd by the Recovery; tor Per Finch 
C. The Law will manage and marſhal the Will according to the Intent, 
which was here to preſerve the Contingent Remainders by a Limita- 
tion to Truſtees ; But that Limitation being in Place after thoſe Remain- 
ders, if it ſhould ſtand ſo, it cannot preſerve them; theretore it ſHall be 
conftrued before the contingent Eftates. 2 Chan. Cafes 10. Mich. 31 Car. 2. 
Green v. Hay man. 
2. Upon the Settlement of an Eſtate the Limitation was 7o R. D. for ui, uns at 
a . . . . 18 41— 
og Nears, if he flould ſo long live; and after his Death or other ſooner terwards af. 
Determination of the Eſtate to him limited, to F. S. and . N. and their firm'd in the 
Heirs, daring lis natural Life, in Truſt to ſupport Contingent Remainders Houſe of 
&c. and alter the Ind or other ſooner Determination ot the ſaid Term, _— 
to the Uſe of the firſt and other Sons of the ſaid R. D. in Tail Male, Re- (fd in 
mainder zo F. tor 99 Years, it &c. Remainder to the Truſtees in like #"*+) by 
Manner, and to the 1 &c. Sons of E. — R. D. had a Son, and they two Heste und 
levied a Fine and ſuffered a Recovery of the Premiſſes, in which the Son E r : 
Was Vouchee; The Son died; then R. D. died, leaving no other Son, to the U ot 
but 4 Daughters. It was held, That the Frechold being in the Truſtecs elf {+ 
ad not in the Son, the Remainder to E. is not barr'd by this Recovery, 4%, R. 
H h h : y not v ich- MalCcer ts 
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M. tis notwithſtanding the Son's coming in as Vouchee. Mich. 14 Geo. 2, F 


* R. Smith on the Demiſe ot Dormer v. Parkhurſt & al. — Alias Dolme: 
fhe lives % V. Forteſcue. 
lone, Re- 

mainder to Truſtees and their Heirs, to preſerve contingent Remainders; and after the Determination or 
ſaid Term, or the Death of M. then to the Uſe of the Heirs of the 9", of the ſaid M. lawfully to b. r 
gotten; and for Default of ſuch Iſſue, then to the Uſe of A. for 99 Years, it ſhe live ſo long, Be 
der to the ſaid Truſtees and their Heirs, during the Life of the ſaid A. but in Truſt for the Fleirs o (1, 11 
of the ſaid A. lawfully to be begotten ; and after the Determination of that Eſtate, and the De th of +1. 
jaid A. then to the only Uſe of the Heirs of the Body of the ſaid A. with like Remainders to B. and Ca 
with like Limitations to the Heirs of their Bodies, Reverſion to a Stranger in Fee; Grantor dies, , 
ters, and has a Son that attains to 21 Years of Age; the Mother and Son cannot in this Caf: ſuf, : 
Common Recovery, ard thereby bar the Remainders; For the Rerairder to the Heirs of the B 
M. being ſupported by the Freehold limited to the FTruſtees, was a Contingent Remainder, and 0, >] 
tail executed; And ſono Recovery can be where there is no Entail. It is true a Common Rec... 
would bar the Contingent Remainder, if the Truſtees, who were in Truſt for the Heirs of her h 
joined, but that evcrld prejudice V. ard her Kn; for on her Death le, that has the next Remainchr Ws; 
would have the Eſtate; So the Harring the contingent Eſtates would be no Advantage, bur a Diſidy a 
tage to M. and her Sons, and all the contingent Remainders. Pig. Recov. 132, 133, 134, —— . 


Remainder, Dormer v. Forteſcus. y 


(M) Good. In reſpect of the Limitation #2 Baron 
and Femme. 


1. ANDS are given to Baron and Feme, and the Heirs of their 2 Bt. 

dies; they have Iſſue 2 Sons, R. the Eldeſt and T. the Younget 

the Baron makes a Feoff ment to tho Uſe of R, and his Wiſe, and the Heir 

ot the Body of R.— R. iafecfs . his Battard in Fee; The Wie of k. 

dies, and then the Father ot R. dies; Præcipe was brought againſt U. ale 

wouch'd R. who vouch'd the common Vouchee, and fo a Recovery pats'd 

R. dy'd ; then the Mother of R. dy'd. The Brother of R. brought 4. 

medon. The Recovery was pleaded, but held to be no Barr; tor th: 

Right of the Tail was in the Mother during her Lite, which atter tt 

Recovery deſcended to T. the Son, and upon which he might have F 

medon. T. 25 H.8. And. 44. Anon. 

The Huſ- 2. Baron and Feme are Fointenants of the Gift of the Father of the Bum 

band STR before Marriage, in Conſideration of Marriage intended between them ; nt 

I after they re-aſfur'd the Land by Fine to the Father, who render d tu 

bee and Son and his Wife, and the Heirs of their 2 Bodies. The Son dicd, and te. 

the Herrs of Wife (uttered a Recovery, and held good as to the Moierty which |: 

ber Foy, ww gave by the Fine; but as to the Moiety which the Son gave by the Fir, 

Pig that was within the Statute of 11 H. J. of Diſcontinuances, N. *15 

in Truſt for Mich. 32 & 33 Eliz. The Queen v. Savage; alias Simmonds's Cale, 
the Husbard a 0 

and his Heirs The Husbard dies without Iſſue; the Wife ſuffered a Recovery ; Tis a Forth 

within 11 H. 7. Abr. Equ. Cates 220. Trin. 1700. Symſon v. Turner. 


3. Grandfather covenanted to fand ſeiſe to the Uſe of Hime 
his Wife for their Lives, Remainder to the Heirs Mule of the Grandiat's! 
on the Bedy of the ſaid M. begotten, with Remainders over; The Grand 
ther ſuffered a Common Recovery, and dy'd; M. ſurvived. Top"! 
the Recovery void it was inſiſted, That Owen and Morgan's Cale v3 
not Law; tor if Baron and Feme had an Intirety, then each had **: 
Whole; and the Baron might make a Tenant to the Præcipe er 
Whole. Pemberton contra, That Caſe was never yet queſtioned. |" 
Wite's Eſtate hinders the Intail from executing in the Baron; fo che“ 

5 at — A 0 126 , Sb 
only a Kind of Contingent Eſtate after the Death of the Witz, and © 
Intail cannot be racked to the Eſtate tor Lite of rhe Hushand duting?“ 


Lite of the Wife; becauſe during her Lite there is an intervening © 
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T7 it was accordingly adjudg'd. 2 Salk. 568. pl. 2. Paſch. 2 W. & XI. 
CB. Clithero v. Franklin & Ux'— cites 3 Rep. 6. Pl. C. Manxel's Cate 
8, 9. 1 Cro. 350. 1 Sid. 83. 


(N) Good. In reſpect of the Eſtate being alter d. 


1. IF Tenant in Tail aiſcontinnes, and retakes other Eſiate, and ſuffers a 8. P. Arg. 
Recovery upon the Voucher, and recovers over in Value, and Mo. 255. pl. 


dies, this Recovery ſhall not bind the Iſſue in Tail; for the Recom- Cat. by the 
pence ſhall go only in lieu of his Eſtate which the Tenant had ar the chte Ce 


Time of the Recovery, which was another Eſtate, and not the firit berlaine —- 
Tail; and therefore the Recompence ſhall nor go in lieu of the firſt 4% if the 
Tail, of which the Jenant was not ſeiſed at the Time of the Recovery, f 


b 5 5 = att diſcon- 
and lo no Bar. Br. Recovery, pl. 19. cites 12 E. 4. 15. tinges, nds 1 


| ; FA 
avainſt the Diſcontinitee, and he worches the Tenant in Tail, and ſo Recovery is had, this Mal! bind the 
Tail; for the Voucher ſhall bind ali Titles which the Vouchee has in R git or otherwiſe ; quod nota 
Diverſity, and that this is of Double Voucher, v hich is more ſure. Br. Recovery, pl. 19. cites 12 E. c 
31 Br. Faux de Recov. pl. 30. cites 12 E. 4. 14 S. C. Per Brian. 
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2 The Iſſue in Tail hl not be bound by a Recovery with udement in Where g. 2 J 
Value had ag ainſt his Anceſtor, if he was in of other Eſtate at the Time of ꝰœοπι I 4 
the Recovery, than ot the ſame Tail; For the Recovery in Value cannet ” o wecker 
come in Lieu of the Tail, as he was not ſeiſed by the ſame Tail ar the 
Time of the Judgment; Per Choke, Brian, and Littleton 5 And per Common 
Brian, it does not come in Lieu hes the Tenant in Tail vouches the Nowgr - <covery as 
But this is otherwiſe taken at this Day. And fo ſee the Caule of Fallit vins. e rag 
inaſmuch as the Tenant was not ſeiſed by the Tail at the Time of the wy 12 ae 
Recovery, and the Deſcent, and the Entry of the Heir aſter the R eco. ſion or Re- 
very, and the Non-executing of the Recovery in the Life of him who ſuffer- mainder ; 

He Recovery, to fave the Remitter; tor otherwiſe he is put to his For- NI my 
medon, and ſhall tallity therein. Br. Faux. Recov. pl. 30. circs 12 E. weer ae 
4 19, Wien the E. 
Fac Tail 
Party to the 


tate. . . P 1 : — Beds 6 * FY 
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uon which they depend 1s barred, and this ſhall bar the Eſtate of Tenant in Tail, who is 
Recovery. 8 Rep. 77. b. 78. Trin. 7 Jac. in Ld Stafford's Caſe, 


3. Recovery by Writ of Entry in the Poft by the ſingle Voucher, does not 
give any Eſtate but what the Tenant in Tail has in Poſſeſſion ar the 'Vime 
ot the Recovery, ſo that it he was in ot other Eſtate than the Tail, there 
the Tail is not bound againſt the Heir. Br. 'Tail er Dones &c. pl. 3z. 
cites 23 H. 8. i 
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mainder- 


the Iſſue in Tail, nor the Remainders; Becauſe the Tenant was in of Man micht 
another Eſtate than that to which the Recompence thould go, and not enter; For 


4 ot tne Eſtate Tail antiently deviſed ; But the Fine with Proclamations det all 
a 5 


das bar the Iilue in Tail, it any there were; and alſo the Remainder a N 
0 che richt Hair 26:5 i 6 CON ENS, the Te- 
9 the right Heirs, it it was ſettled in the Feme "Tenant for Lite wt the nut fe 
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212 Recovery Common. 


5 * . Sp — . YE 
Life, and it Time ot the Fine levied. Mo. 634. Hlll. 43 Eliz. C. B. Peck v 
is her Fe:ff- Channell. : 


ment, and the 

Confirmation of B. and ſo the Eſtate Tail being ſpent, he in Remainder ſhall enter for Forfeiture; ang 
the Recovery ſhall be no Bar, becauſe it was of another Eſtate ; and Judgment was given for the Plats 
tiff; ſo that his Remainder was neither diſcontinued by the Fine, nor his Entry taken away by th, 


Recovery. 


See (C) pl.à 6. Tenant in Tail covenants to ſtand ſciſed to the Uſe of himſelf for Liſe 
&c. This makes no Alteration of Eſtate in the Tenant in Tail; 50 
that a Recovery by him as Tenant ſhall bar the antient Entail. Mo. 683. 
pl. 940. Trin 44 Eliz. Freſhwater v. Rois. 
n. A. was ſeiſed in Fee to the Uſe of J. F. in Tail; J. S. infeeffed B. ant 
C. who re-enfeoffed J. S. and F. N. and R.S. to the Uſe of F. S. during his 
Life, Remainder to Richard his Son in Fee; Richard had Iſſue and died 
and then W. R. brought Writ of Entry againſt F. &. who oouched Ec, and 
the Recovery palled. J. S. died. J. N. and R. S. entered and enteoffiq 
the Son and Heir of Richard, and it was held that the Recovery was 
not good to bind the Feollees longer than during the Lite of J. S. And. 

44. pl. 112. Anon. 
If Lands are 8g. Tenant in Tail makes Feeffment, and retakes to him and the Heirs 
parry Fs a of his Body of his ſecond Wite, and makes a ſecond Feoff ment, and re. 
Hale of the Takes to him and his Heirs of his third Wife, and makes a third Frf. 
Body of his ment, and comes in as Vouchee, and Recovery is had, this bars all the 
Wije, and he Pailes; For he comes in of all his Rights. Per Jones J. 2 Roll. R. 416. 


—— _— is Hill. 21 Jac. B. R. in the Caſe of Sheffield v. Ratclitie. 


life dies, and he diſcontinues and takes back an Eſtate to him and bis Heirs Female of his ſecond I gte, ard 
aſter diſcontinues again and takes back an Eſtate Tail to him and the Heirs of his Body; and after diſcontizne; 
gaga, and a Writ of Entry is brought againſt the laſt Diſcontinuee, and he wenches Tenant in ai, 
and he vouches the Common Vouchee, this Common Recovery bars all the Eftates Tail. Pig. of Re. 


cov. 116. 
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9. If there are Baron and Feme Tenants in Tail, and the Baron levies a Fine, 
and dies, and the Feme ſurvives, and ſuflers a Common Recovery; This 
is a Bar, tho' no Recompence in Value can go to the Eſtate Tail, being 
diſturbed by the Fine betore. 2 Lev. 29. Mich. 23 Car. 2. B. R. 1a ihe 
Caſe ot Hudſon v. Benſon. cites 9 Rep. Beamond's Cale. 
10. A. Tenant in Tail, Remainder in Tail to B. A. grants a Leaſe ts D, 
for 99 Tears, if 3 lives &c. with a Covenant tor Leſſee to renew, and then 
mortgages to C. in Fee, then the Leaſe determined, and A. made a new 
Leate purſuant to the Covenant &c. Tenant in Toil, and Mortgage juinel 
in a Conveyance 4 the Equity of Redemption to F. S. to make him Tenant '1 
the Pracipe, and thereupon a Common Recovery was ſuflered, in u hich 
A. was vouched, and he vouched over the Common Vouchee, and died 
without Iſfue. Per Cur. *Tis true the Mortgagee is a Truſtee for the Her 
ager, but that is only ſo far as he derives under his Title, and has 10 
3 to the Remainder over; And to ſay that the Remainder! L. 
gal Et ite thall be barred by a Recovery, ſuttered by a Ceſty que Truſt 0! 4 
Particular Fſtate, is going tarther than ever that Point has been carries, 
aud ſeems to crols the Intention of the Statute De Donis; For by 114 
Statute this Remainder is veited ; belides, this Recovery was fultered 
by a Cefty gue Truſt in Tail, which is bur a particular Eſtate, who at th! 
very Time had it in his Power to have had the Legal Eſtate by p24 ing 0! 
the Mortgage; A Trial ot Law was directed as to B's 'Ticle under *-- 
Remainder ; and after the Trial an Injunction was ordered 1 
Hearing the Cauſe. 9 Mod. 143. Paſch. 11 Geo. in Canc. Webber .de 
Earl of Montrath. 

So it che 11. It Zenant in Tail levies a Fine, or makes any cther Conveyance, r. 

82 or a Præcipe is brought againſt the Grantee, who vouches Tenant i 7 

rantee , . . fa 
makes anew and he voucres over, this bars the Eſtate Tail. Pig. ot Recov. 119. 


Eſtate to the | | 1 
Tenant in Tail, or he Diſſeiſes the Conuſee or Grantee, and then orants to ancther, and a Præcipe is 0:9! 85 
againſt the Grantee, and he couches rhe Tenant in Tail, and he vouches the Common Vouch ee,“ 
all the Eſtates are barr'd. Pig of Recov. 116. 


Recovery Common. 212 
12. If before the Statnte of Uſes A. had been Tenant in Tail, and had 

we a Feoff ment in Fee to B. and B. had made a Feoffment 70 C. to the 

Us of A. and his Wife, and the Heirs of their two Bodies, and the N 

hd died, and A. had entered on C. the Feoffee, and made a Feeffment In 

Fee, and a Precipe had been brought againſt the Feoffee, who ha 

-11ched A. and he rae Common Vouchee, this had barred all the Eſtates. 


Pig. Recov. 117. 


Lo 


13. Ia Writ of Entry be brought againſt Tenant in Tail, and he $9 if the 
«y1ches the Common Vouchee, and a Common Recovery is had, this is Izunds be / 
89 . * * . . % * 8 Y1IY 001 
good, and bars the Eſtate Tail, if the Tenant be then in Peſſeſion ol it. „N 


6 in Tal, Re- 
Pig. ot Recov. I 44. mainder to 

a : : the rjn/+ 
Wleirs of B. then living, and a Writ of Entry is brought againſt .4. and he wouches the Common I.uchee ; this 
is a good Recovery, and bars the Estate Tail and Remainder. Pig. of Recov. 144. 115. 
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(O) Good. In reſpect of the Vouchees. 


q HERE the Recovery in Value may go in Lieu of the Tail, Br. Faux de 
there it is a Bar of the Tail to the lilue ; As when Tenant 1# r pl. 

Fil 1s ſeiſed by the Tail, and ſuffers Recovery upon a Voncher; Bur it he 8 * 

ſallers ſuch Recovery, Where he 1s ſerſed of another Eſtuie, and not of the 

Tul, there this ſhall not bind the Tail againſt the [tine in Tail; But 

where a Hranger is ſeiſed and is impleaded, and vouches the Tart in 

Zu, and ſo a Recovery paties, this thall bind the Tail, and all other 

Titles. Br. Voucher. pl. 115. cites 12 E. 4. 14, 15. 

2. The Double Voucher is to make the Tenant in Tail diſcontinue, See the 

and then to bring tne Writ ot Entry againit the Feolice, (Which on = 

Diſcontinuance tolls the Entry;) and then rhe Feollèee thuil vouch * 

the Tenant in Tail, and he thall vouch over, and fo thail lie &c. 

and this hall bind all Intereits and Tails which the Vouchee had; where- 

a5 it he be Tenaart, and vouches, the Recovery thall bind the Poſſeiſion 

caly, and not ali Rigncs and Intereſts, as it thall do when the 'Fenanc 

in Tail is vouched. Br. Tail er Dones &c. pl. 42. ci tes 23 H. 8. 

= 3. Recovery agaiuſt Baron and Feme by Writ of Entry ia the oft where 8. C. cited 

W the Fee is Tenant in Tail, and they vottched over, and fo the Demandnt by Holt Ch. 

vered againſt che Baron and Feme, and hey over in Value; this thall % Pig-ot 

W bin! the Tail and the Heir of the Feme. Br Recovery, pl. 27. cites de ao 

& 231.8. and ſays, This Atturance was made by the Advice of Brude- of Page y. 

dell and other Juſtices. Hayward, as 

- mentioned 

da Ch J. Bridgman in a MES. Rep. of the Caf of Murrel v. Osborn, and ſays that the only Diffe- 

W rence detween this Caſe and that of Eare v. Snow in Pl. C. is, that in this Caſe the Baron m iſt be named, 

but in that of Eare v. Snow the Feme needed not have been named. 


* —_ „ oy 
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BW ( ee 


E 7. 


4. Ir was held, that where Tenant for Life is, the Remainder over in 4. was Je- 


La, or for Life, and Tonant for Life is impleaded, and vouches him in Re- 99 of the 

under, who vonches over one who has Title of Formedon, and ſo the Re- „ N. 

= corery paties by Voucher: There the Iſſue of him who has Title of to B. 
Formedon may bring his Formedon, and recover againſt th: Tenant # Tail, Re. 
ur Life; For the Recompence ſuppoſed ſhall not go to the Tenant for Liſe, 7 N by CG. 
and theretore he may recover; tor his Anceftor warrants only the Rematu . E 


FF _ _ 2 * — — 4 
, and not the Eſtate for Life, and therefore the Tenant for Lite can- R»j-3/2d all 
ot bind him by the Recovery, for he did not warrant to him; and his Ede t 
Weacretore in ſuch Caſe, the ſure Way is to make the Tenant for Life pray lit he 


. Bf | 5 ,. Pre-ibe was 
. him in Remainder, and to join them, and vouch him who has Title , , 
ih medon, and ſo to paſs the Recovery; For there the Recompence thall 12.4 N. 
WE © both. Br. Recovery, pl. 30. cites 30 H. 8. oo. bed I. 7 
4 WF : and 7. an 

. oached tte Common Vouchee, and the Recovery was perfected. The Queſtion was, If th's Recovery 
onto bar the Intail ? And Holt held that it was, tho' C had but an Eitve tor Life; bar fe 
E 3 It for a Point for his farther Conſideration. Sce Pl. Com. Manx, Cafe. $54 E We J. 
=. and 3 Co, Ca »!edike's Caſe. Ani afterwards he gave his Opinion arcordlogle, after \_onll 
3 had. Ld Raym. Rep 753, 754 1 Ann. 1751-2, Jennings v. Roger * 
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214. Recovery Common. 


Br. Faux. de F. If Tenant in Tail makes Feoffinent, and a Common Recovery i has 
* 1 galalſt Feoffee, w ho vouches Zenaut in Tail, who vouches over, the Vi} tha 
7 K 4 19 bebarrd ; becaule when he comes in as Vouchce, he thall be in che Degre, 
and : E 3. Ol Tenant in Tail, and the Recompence which he his or may haye mal 
1.8. go in Tail, and theretore ſuch Manner of Recovery is the moſt ſure 4 
If a Reco. to bar the Tail; For it Præcipe quod reddat be brought tnimediatcly 22a 


„it! | * 
Dok 1 wi him to whom the Land is entailia, and he vouches, and the Vouc hee N 10 


Voucher, and fault, and ſo a Recovery is had according to the common Courſe, if tie 
the Lenant Tenant in Tuil at the Time of the Recovery is not ſeiſed of ihe ſame 74, bus 
- 4 . 0 * — by y g 3 
in T 1! comes A r Tail, or of a Fee, or cther Fate, in ſuch Cale the Tail, r he ir 


in as Voauckec, T7, | 8 Fo My WP 5 
thets is Kooe * BY ſeiſed nt the Time of the Recovery, 1s not barr'd ; as is held by the better 


40 the EH. Opinion in 12 E. 4. and adjudg'd in 13 E. 4. fol. 1. Becauſe the Recgyey, 
tates he has in Value goes according to ſuch Eſtate whereof he is ſeiſed, and not in R.. 
in Poſſeſſion, compence of the Eſtate whereof he then is not ſeiſed. Pl. C. 3. in 


and all o- | 3 
chers, tho" Manxell's Caſe. 


diſcontinued ard turn'd to a Right; ſo that a Common Recovery with a double Voucher 3. ;. 
all Caſes molt ſafe; And the true Reaſon of the Difference between a Common Recovery with $i:s!. 
and Double Voucher is, that in a Common Recovery with Sivgle Voucher brought agu 
nant in Tail, who vouches over the common Vouchee, if the Party be in of another Eftite,” tie 
after Terari in Teil's Death may plead Nient Tenant Tempore Brevis nec unquam Poſtea, and 1, 
Recovery void; for he is rot eſtopped; For at the Time of the Writ not being Tenant of the Ei 
Tail, he can have no Recovery over of that Eſtate ; for he was not ſeiſed of it, (and a Common RG 
does not Prove the Terart wes ſeiſed of an Eftate Tail, but Suppoſes it) and at the Time of the B.. 
covery he being in of Ani er Eſtate, the Iflne has Eight to the firſt Entaii, notwithſtanding the | 


covery ; and if the Ifiue enters after the Death of Tenant in Tail, he is remirted ; So if Tr * 
Tail continue in Fee, and Re-furchaſes the Land, and grants a Rent, and dies, the Tie all ty, 
diſcharged; and tho* the Anceſtor has Judgment to recover in Value again't the common Vong 
that binds not the Iſſue; For he cannot recover in Value of the firſt Entail, for that was dien 0 
ard anew Eſtate taken; and the Donor cannot Warrant by reaſon of the firſt Enrail ; becauſe the Te. 
nant is in of another Eftate ; and this Recovery in Value cannot go to the Eltzte Fail, because the l. 
nant was in of another Eftate; and whether the Tenant in Tail thall recover in Value aguialt the I, 
nor, or his Heirs, or againſt a Stranger, by reaſon of a Releaſe with Warranty, is all oe; Corti, 
IT and recovered in Value againſt the Donor, (who by Suppoſition in Law 1s al ways faprofd tobe 
Vouch'd by the Donce, who ſuffers the Common Recovery,) or Relcator, mult be an Eſtate Tail, s 
well in one Caſe as the other; but if he who recovers in Value was not in of the Eftits la, tha 
the Land recovered in Value cannot go in Lieu of the Eſtate Tail; For it is a Rule, That a1 te 
Tail ſhall never be avoided by a Recovery in Value, if that which is recovered in Valus comes 
Lieu of the Eſtate Tail, which it does not in this Caſe, and therefore it deteats not the Hitag Till 
bur that deſcends to the Iſſue ; and by his Entry getting the Pofle{hon, that, accoup'ed with the vr, 


Anderſon 6. Baron was ſciſed of an Eſtate Tail, and a Recovery was had a;aiil 
Ch. J. de- Liz and M. his W e, and they vouched over ; The Wife had no Etta 


nicd this . 6 N 24 
Caſe to be in the Lands, and bur only a Chance of Dower, in Caſe the ſurvii'd it 


Law, and Baron; This Recovery ihall bar the Tail, and it ſhall be taken, Ti« 
that yet {he was named for no other Purpoſe than ro bar her of Dower. !. 


where one, : . ; 
ebe d C. 514 Hill. 20 Eliz. Eare v. Snow. 


thing, joins with one who is Tenant, he is but Tenant by Eſtoppel, and a Tenant by Eſtonple Pall er 
draw a Recompence in Value; Bur Glanvil ſaid, That this Caſe was adjulged by good Ha 
E 670. Paſch. 41. Eliz. C. B. in Caſe of Leech v. Cole.—S. C. of Eure , Snow, cite! He 
Caſe of Roll v. Osborn S. C. cited by Holt Ch. J. Pig. of Recov. 195, 196. Trin. 5 4: 
in Caſe of Page v. Y,ayward ; and he cited the Cate of Durrcil v. ODedorne, in 1657, 
a MSS Report of Ld Ch. J. Bridgman, where in a Formedon in Remainder expectant up} 41 
Tail the Tenant in Tail pleaded in Bar a Common Recovery on a Pracipe againſt Grante? — 
in Tail, (in Remainder) in which Tenant in Tail and a Stranger cvere jeintiy Fouch'd, and Vo: 1s 
the common Vouchee ; and it was reſolv'd, That this was a good Recovery, and bunt“ 
Remainders. 


, 
„ 


And 25. pl. 7. Tenant for Life, Remainder in Tail, Remainder in Fee. Ihe 
283. §. —.— for Life ſuffered a Common Recovery by Voucher of Remaindermas i * 
On 3-579 who vouch'd the common Vouchee. The Queſtion was, Whether tes 
Rep 43 b. mainder in Fee was bound ? Becauſe the Statute of 14 Eliz. 

| Recoveries ſutfer'd by Tenants tor Lite ſhall be void again 


b 
Reverſion or Remainder, and that the Proviſo extends 01! 
3 


— 
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thoſe in Remainder, who ailent of Record. But becaule the Tenant in 
Tail was vouch'd, the Juitices of B. R. held, that the Remainder in 
Fee was bound, as well as it the Tenant in Tail had been the firſt Te- 
nant to the Precipe, and fo it was adjudg'd ; and upon Error brought in 
the Exchequer Chamber, the Judgment as to this Point, was held good 
by all except \V alimtle Ys bur was reverſed tor other Matter. Mo. 690, 
pl. 953. Palch. 32 Eliz. Wiſeman v. Jennings. ; 
5. A. Tenant lor Lite, Remainder to his Iſſue in Tail, Remainder to The 8 Sit, 
lis $ Siſters in Tull, Remainder over; A. and 4 of the 8 Sifters join in 2 10 „ 
Common Recovery, living the other four, i which the ſaid. 4 S:;fters are for L. e 
Vouckees without the others: The ( thereof were declared to A. for with 1- 
Lile, Remainder to his Sons in Tail, Remainder to . his Elder Brotl 4 veral Ihe 
in Tail, Remainder to the 4 Sitters, X ouchees in Tail. A. died without, mar wn ang 
Itiue; one ol the other 4 Siſters died without Iiſue; The elder Brotſur Lit Per ur. 
eutred and ſuffered a Common Recovery, in which the 3 ſurozving aM ers, Ard per 
wt Vouchees, are volte, and limited other Uſes, and died without ike. I wiiden I. 
The Siſters enter and convey to ſeveral Perſons, and more ot them dic hr "ws 
without Iſtue. It ſeems that by the firit Recovery the Eſtate ot tlic rs egg, 
; Sitters is not put to a Right; and it ſeems allo, that by the elder ro- rot one of 
ther's Recovery the Contingency is deſtroy'd, and that he has gained tis Vou-: 
a new Ettate. And Quzre, It by the Sutiering the Common Recovery by is 5, the 
the 3 other Siſters, viz. by their commg in as Vouchees before they made eo wie. 


; / "SLOT. C a niicht enter. 
any Fatry, their Right is not barr'd. Sid. 241. Lady Morgan's Cale. It was in- 


7 ed tha” 
whereas after the Recovery, A. en red generally, (whi.h ould not Rec the Ri ht of the 5, Sifters not 
nls in the fiſt Kecevery, in Regard ef the Uſe limited to B. the eldeſt Brother there, aid 
his ſuffering a ſecopd Recovery, and he Vou-hirg the other 3 Siſters,) B. pay lin it what Ule he 
pleaſe. Bur per Keciirg . The 3 Siſters not having entred, this ſecond He rv oheratcs in bi tin- 
en en ent; ef; C tally they havin? only A Riobt at the Time of the Vuches ; to Which Hide Ch. : agreed; 
and no Vie car be limited by the laſt Recovery by the 5 Siſters. And ug reed per Cur. that the {fates 
of the 7 is not turned do al Riglit, but confirmed by the ſecond Recovery, 1. the Deen of Uſes H otherwiſe, 
which, beir g produced, appeared fo to be as to 130 Acres So that us to theſe 130 Acres, rhe Defen— 
dant (who claim'd under the 3 Sifters) was found Not Guilty; and the Plaintiff, who cluim'd z Parts 


. ' of © 
_ þ 
” '* — * 


Lon of the 4 Sifters Voucaecs in the firſt Recovery, recovercd thoſe three Vaits, Keb. 863. Morgan v. 
ti Culpepper, & al. 

. 9. Tenant in Tail, and he in Remainder, may be vouch'd joiztly, but 

| it is more regular to vouch firſt the one, and then the other, that the 

Recovery in Value may not be joint, but enure ſeverally. 2 Salk. 571. 

unf per Holt Ch. J. Trin. 3 Anne. B R. Page v. Hay ward. 
bit 10. It Tenant vouches a Stranger, who vouches Tenant in Til, and he Sce Pig. of 
ht enters into Warranty, it is good. 2 Salk. 571. per Holt. Ch. J. Page Ke, Mg C 
Tan v. Hayward. 8 

| and the 

oy 


Reaſons thereof, 187, 188 &c. in the Report there of the S. C. 


11. Tenant in T2il, coming in as Vouchee, comes in in Privity of all Pig of Re- 
Eſtates he ever had. Per Holt Ch. I. 2 Salk. 571. Page v. Hay ward. CORO 114 


1 


— 


(P) Good ; Notwithſtanding the Death of on? of the 


Parties. 


I, Tenant in Tail to him and the Heirs Males of his Body has tw 21 Fl.1 Rey. 
A Sons, he makes a Leaſe for Life, and atterwards ſuffers a Com- . Y's 
men Recovery to the U ſe of himſelf for Life, Remainder to B. for 24 Years, A 


. | > | 2 And. 69. 
Remainder to A. and the Heirs Males of his Body, and to the Heirs Mais 5 C. £8 


the Bodies of the ſaid Heirs Males. The eldeſt Son dies, his Wife cu Mo 155 
leut wth a Son born afterwards, called Henry; A. dies in the Morning, id. > &-— 
tne 9th Day of October, the firft Day of full Term, (which then began 2 1 Phe. 
the gth of October); at which Day, the gth ef October, /e ect © wired 

| AS Sid 29 
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was ſuffer d, A. having before conſtituted an Attorne) to appear tor him 
This Kecovery atterwards was returned Executed; and alter thelaid Ex. 
cution, the Wie ot the elder Son had a Son called Henry as atoreſaid. 
Reſolved, That Henry has a Right to this Land, and not the younger 
Son of A. by all the Judges of England. 1ſt. The Death of A. does 
not deſtroy the Recovery; for the Writ of Entry was returnal ie O 
Mich. and the Recovery has Relation to the firit Day of the ſaid Return 
which is the th of October, the Day of the Eſſoign ; and A. was then 
alive. zdly. The younger Son, before the Recovery executed, was 
ſeiſed of the fr/t Intail; tor this was not barred before the Recovery wy, 
4 perfetied; Vet the youngeſt Son ſhall not have this Land: For after ;, 
| Execution ot the Recovery the old Intail ceaſes, and the ſaid new Int) 
| limited upon the Uſe ot the Recovery ſail take Effet, and the 
\ youngeſt Son is in ot this ſecond Intail, which he has by Peſcent; an 
1 therelore the Son of the eldeſt Son ſhall have ir, and avoid this Deſcent 
to the younger Son. 3dly. Altho' A. had nothing of the ſaid fecond lu. 
tail, (becauſe it was not executed in his Lite-time) ; yet this Recoyery 
| barring the firſt Intail, the ſaid Uſe of the ſecond Intail deſcends ung 
4 the ſecond Son; which is again deveſted by the ſaid Henry. And alth, 
the Father, viz. A. died, and had nothing in the ſaid Uſe or Intail whey 
he died, yet upon the Original Limitation, and Original Agreement, 4 
| was to be Tenant in Tail by the ſecond Intail. As in Cale of an Exchange, 
| One ot the Exchangers enters and dies, and the Heir ot the other, who 
| had nor entred, Enters after his Fathers Death; he has it by Deſcent, 
altho' his Father had nothing in it. 4thly. The Recovery atoreſaid (al. 
tho' the Land was in Leaſe tor Years) does not veſt any breelold in thi 
Recoveror before Execution of the Recovery; It A. had died before the H. 
ſoign- Day, the Recovery might have been avoided ; tor there was 4 
Tenant to the Præcipe. So ot a Covenant to levy a Fine, the Death of 
the Conuſee betore the Return of the Writ makes the Fine leyi. 
ed erroneous ; For the Original Writ abates by ſuch Death. jenk. 249, 
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Q) Made Good, or Void; By Matter Ex poſt Hife 
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I. Ecovery againſt Baron and Feme, by Writ of Entry in the Poſt, where 
the Feme is Tenant in Tail, and they vouch over; it the Feme dits 

41444 and the Baron ſurvives, this ſhall not bind the Iſſue in Tail; For the 
T0 Recompence thell go to the Survivor, and then ir thall nor bind rhe lilue 
TR in Tail. But Brook ſays, this Opinion does not ſeem to be Law; For the 
Recompence ſhall go as the firſt Land which was recovered thou! gs, 

and Voucher by Baron and Feme ſhall be intended tor che Intere oi 

the Feme. Br. Recovery, pl. 27. cites 25 H. 8. 2 

Cited Roll 2 A Recovery, uttered after an erroneous Fine, ſhall bar the Itiue!n 
R. 306. Tail from having a Writ ot Error to reverſe that Fine. And an H 
a roneous Recovery ſhall bar a Writ of Error of the Fine, until it be revert» 
. but a Void Recovery is no Bar. Cro. E. 390. Paſch. 3) Eliz. B. R 


cited. 
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So a Fine le- Barton v. Lever, & Al. oy 
vi ed after an | OT 5 n 3 

WI Recevery, and 5 Years paſs'd, is a Bar to Defendant's bringing a Writ of Error Ro. \ * 
Trin. 12 Jac. B. R. Benfield v. Bartleme w. 
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(R) Made Good; In Equity. 


1 ESOLV'D, That whereas A. the Perſon that ſuffer'd the Re- S. C Freem. 
covery, was Tenant for Life in Point of Law, and there had been Rep. 180. ac- 
an /orcement (precedent to the Recovery) by the Anceſtor ſince dead, for j 
Stang of the Premiſſes /o as to make the Tenant for Life Tenant in Tail, Articling to 
that the Recovery ſhall be good in Equity, and ſhall work upon the Agree- ſeitle the 


ment, Chan Caſes, 49. Paſch. 16 Car. 2. Goodrick v. Brown. 8 A 
had a Truſt in Tail in the Eſtate, add therefore the Court allowed of this Recovery; And tho' it * 


(ted that A. ought to have firſt exhibited his Bill, and have got his E tate decreed to him in Tail 
6am wh to the Articles, yet the Court made no Anſwer thereto, but decreed as above : 


2. A. deviſed Lands to B. for Life, Remainder to the firſt Son of B. and Sce Abr. 
the Heirs Male ot his Body ; and ſo to other Sons, Remainder to F. F. ou Caſes 
and F. N. for their Lives, in Truſt for ſecuring the ſeveral Remainders be- Ae N 
tore limited. A. died. B. before any Son born, by Leaſe and Releaſe Trin i: 
makes W. H. Tenant for his Lite, and ſuffers a Common Recovery; Anz. Fre- 
the Truſtees J. S. and J. N. are living. It was objected in Favour ot win 1. 
the Recovery, that B. *rill a Son was born, was Tenant in Tail, and Charlcton. 
chat the Eftare to the Truſtees was a Remainder after, and not before the 
Entail to B and ſo is barr'd by the Recovery, and could not preſerve 
itſelt, much leſs could it preſerve the Contingent Remainders precedent. 
But Finch C. decreed to the contrary ; For the Law will marſall the 
all according to the Intent, which here was 7o preſerve Contingent Hſtates, 
tho' limited in Place atter the Contingencies, and fo ſhall be conſtrued be- 
ore them. 2 Ch. Caſes, 10. Mich 31 Car. 2. Green v. Hayman, Rook, & al. 

3. Equity will never aſſiſt to avoid a Common Recovery, upon Pre- 
tence that there is #0 Tenant to the Præcipe, eſpecially when /ujfered b 
an Heir at Common Law, to bar a Voluntary Settlement. MSS, Tab. Feb. 
13, 1706. Eyton v. Ey ton. 

4. A Fine and Recovery mention'd only two Maſuages, but the Deed of 
Uſes mention'd two Meſuages, by Name of all eiter the Meſuages of the ſaid 
A. in S. The Deed ot Utes thall be the Meaſure of what patles, and nor 
the Fine and Recovery. MSS. Tab. Feb. 13, 1706. Eyton v. Eyton, 
5. Where a Fine and Recovery is of ſo many Acres in S. the Parties 
intereſted ſhall have their E/edion in what Part of the Eftare it thall OPe- 
rate, Mdd Tab. March 27th, 1723. Lord Blaney v. Mahon, 
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(S) Bar. Of what Things. Or of «what it may be 
ſuffered. 
1. J T lies of an Acre of Land. Of an Acre of Land covered with 
Water. 12 H. J. 4 — Of aWater-Pit. 10 E. 3. 14 E. 3. 842. 
= F. N. B. ol. 191. CH) — Of a Paſſage over the Water, F. N. B. 191. (l.) 
% WE —Ota Bailiwick, 34 E. 3. 423. — Of an Office. 2) H. 8. 12.— 
| * Of an Advow/in of a Church, or of the 4th Part of the Tithes. 34 E.3. . Ser Iuflia 
*— Ot a Portion of Tithes. Dyer, tol. 84. pl. 83. Ot a cer- 
an Parcel of Land. Dyer 84. pl. 83. — Of the Wardſhip of Land, 
aud of the Heir; or of the Land only. Reg. 161. 22 E.3. fol. 19. 
Velt's Symb. tic. Recoveries 77. a. S. 2. cites as above. 
2. It lies ot all Manner ot Keclefraftical or Spiritual Profits ; as of Rec- 
tories, Portions, * Penſions, Tithes &c. Stat. 32 H. 8. cap. ). — Ot * 2 * 
all and all Manner cf great and ſmall Tithes within the Vill or Hamler ot arme os 
E. in the Pariſh of A, howſoever growing, happening, and ycarly re- Keiditu, be 
c new ing 
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cauſe Reco- newing within the Vill or Hamlet of B. in the Pariſh of A, Thel. lib. 
veries are , cap. 9 S.2.— Of the 4% Part of Tithes and Ollaticns ot the Pariſh ot & 
Common Al- 7 ** , , , _ 8. 
rances:” .. eier de, 105 2 Ot a certain Porticn of Tithes or Land, not ſbew- 
Pig of Re- ing how much. 1 H. 4. fol. 1. Dyer, fol. 84. pl. 83, 84, 85, & 80 
cov. 97. cires Weſt's Sy mb. tit. Recoveries 77. a. 8. 2. | 


5 Rep. 49. a 
Poph. 22. 2 Vent. 32. 2 Roll. Rep. 67. See pl. 3. in the Notes. 


3. It lay in ancient Times of a Hide-Land or Plough-Land. 4 E. 3.11 
— Ot an Oxland or Oxgang. 6 E. 3. 291. Of 6 Frot o Lan K 


' Length, and 4 in Breadth. 14 Atl. 13. —— Ot a Fr or Site of a 1/1 
ner E Of the Hundred of C. and Bailizeick of B. 34 E 1. — 
Eli: Crocher Of a Pafture for 6 Sheep or Oxen. 3 E. 3. 23. 4 E. 2. Ot a Rees 
and York v. of Lands. 3 E. 5. — Ot an * Advow/on. 34 E. 1. Ot a 1hic 


Dormer. — gf” 4 Rood of Land. 41 E. 3. Ot a Shop. Reg. to: 3. a. r 
s Rep-40 Acres of Alder-Wood, 11 Aff. 13. — Of Turbary by the Name ©; 
Dormer's 4 Cres Ade. Cd. F 3 13. , 1 779 by the Name 6! 
Cate. S. C. Hor. 8 E. z. 387. Weſt's .Symb. tit. Recoveries 77. a. S. 2. 
S. P. Pig. of 
Recov. 97. cites 4 Rep. 74. Writ of Entry en le Poſt does not lie of an ./dvwarſon. D. 3 11 b. „ 5, 
in the Caſe of Andrews v. Blunt. Common Recovery may be of an v ν˖⁰,“ꝑui- too Ming 
Ibid. Marg. cites Palſch. 35 Eliz. B R. 

A Recovery of an Advowſon or Pes ſion, tho' it be not proper, yet being ſuffꝛred hath been agfudgd 

ood, becauſe tis but a Common Aſſurance. Cro. C. 270. in the Caſe of Favely v. Elton. cites 5 K+ 

40. Dormer's Cafe. 

A Common Recovery is held good of an Advowſon, and no Reafons are to be drawn from the Vite 
or the Execution of the Writ of Seiſin; Becauſe it is not in the Cafe of Adverſary Proceedings, by: 
by Agreement of the Parties, where it is to be preſum'd that each knows the other's Meaning. P. 
North Ch. ]. 2 Mod. 49. Trin. 27 Car. 2. in the Caſe of Lever v. Hoſier. : 
Mr. Pigot ſavs, That it muſt be underſtood of an Advowſon Appendant to a Manor; Put ſays, Ee 
does not ſee how it can be of an Advowſon in Cra ſince the Parton has the Freehold, and thersfor: 
ought not to be by Writ of Entry en le Poſt, but by Wit of l of Adrecſon; and has been, wnd 
is 10 practiſed, unleſs by fume few Attorneys, who act without Knowledge or Advice. 


It lies not of a Ditch, nor of a Pecc/, nor of a Fiſhery. 8 E. 3. 2%, 

— Norot an Advowſon of Tithes of a Carucate of Land. Reg. fol 29.— 

Norot Common of Paſture. 27 H. 8. to. 12.— Nor of Eſtovers. 2 E. 3.— 

Lies not ot an Oxland or Oxgang of Morſh Greund, 13 E. 3 to 3.— 

Nor of Homage and Fealty, nor of Services to be done. 6 E. 2. — Net 

ot a lun or Ridge ot Land, tor the Uncertainty ; Becaute a Selion 

1 ſometimes contains an Acre, ſometimes more, ſometimes leſs. E. 1 — 

„ Re Nor of a Garden,“ Cotage, or Croft. 14 All. 13. 8 H. 6. 3. 22 E. 

vard in Law, 13. — Nor of a Tard Land, 13 E. 3. — Nor of a Owarry, a Mii, 

and there- or {:rket, 13 E. 3. for they are not in Demeſne, but Profit only, — 
tore a Com- Nor of an Upper Chamber. 3 H. 6. fo. 1. Weſt's Symb. 77. b. 5. 3. 


mon Reco- 

very cannot : | 

be ſuffered of it, as it may of a Mefſuage. Quod fuit conceſſum. Sid. 17 & 18. Hill, 12 Car. 2 in tit 
Caſe of Hill v. Bunning. 
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5. A Common Recovery may be of an Hozory, IWand, Barony, C. 
Meſſuage, Curtilage, Duve-Houſe, Land, Aeadow, Paſture, Luder, 


Chapel, River, County, Warren, Reftory, View of Frankpled:e, Ius, :- 
ſtray, Felons Goods, Deodanas, Furze, Heath, Moor, Tithe &c. ? 


Recov. 96. | 
And the Re- 6. A Recovery had after an erroneous Eine ſhall bar the IIIde in I 
covery, tho from having a Writ of Error to reverſe the Fine. Cro. E. 388. Pn 
erroneous, . 
grall bar alſo Eliz. B. R. Barton v. Lever, 
a Writ of 
Error of the Fine, until it be reverſed. But a ecid Recovery is no Bar. Ibid. 


at r N nm. It Mortgagee ſuffers a Recovery and wvonches the Mforto acorn, at 
ee 1Uners A | ſy ; | S9 8 - 21 
M / a Tor VO ha S O U 4 77 J r YON 3 4 1 2 

— ortgag uches a Stranger, the Cinditiun is not gone. At; 


the Eſtate of Rep. 219. cites P. 34H nen 


the Mortga- 
gee remains untouch'd by the Recover; becauſe his Rig! 
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4 if the Condition be perform'd, the Mortgagor may enter, notwithſtanding the Recovery againſt the 
long gcc. Per Montague Ch. J. 2 Koll. Rep. 222. Mich. 18 Jac. B. R. in the Cafe of Pell v. 
44 * aha Ws 


8. Docter is not barr'd by a Common Recovery. Arg. 4 Le. 152. in 


0 . 

Capell's Cale. f R : 12 
A. was Tenant in Tail, with Power to muke a Fointure, and ſuffered ꝙ if nan 100 
Recovery to the Uſe of himſelf in Fee; And whether by this the Power for Lie with . 
ould be deftroy'd, was the Queſtion. And it was reſolved by the whole p uri 1 7 5 34 
Court, That it Was; That a Recovery did not only bar the Eſtate, but rave, Fler # 


A Powers annexed to it; For the Recompence in Value is of ſuch ſtrong a Common 4 
Contideration, that it ſerves as well tor Rents, Poſſibilities &c. going Recovery, it 1 
our of and depending upon the Land as the Land itſelt. Vent. 225. CRM, 

| 0 0 8 ne 
Mich. 24 Car. 2. B. R. the King v. Melling. 3 

vas deſtroy'd; yet a Collateral Poxver (as for an Executor to ſell Land) cannot be deſtroy'd, ac- 


cording to Diges's Caſe, 1 Rep. But Powers appendant to Eftares, as to make Leacs, Jointures & c. 
ne deſtroy'd by the Alteration of the Eſtate o which it Is annexed in Privity, according, to 1 Rep. ESP 
:ny's Caſe ; fo that the Common Recovery being a Fotfeiture of the Eſtate for Life, by Conſequence 
tis an Excinguiſhment of the Power. Ibid. 2 Ley. 61. S. C. 


10. If Leſſie for Years is made Tenant to the Præcipe for ſuffering a Com- 2 Roll Rep. 
»n Recovery, his Term is not extinguiſh'd; becauſe twas in him for 25. Far- 
Tl 


another purpole. Per tot. Cur. Mod. 107. Paſch. 26 Car. 2. Fountain 3 
v. Cook. Farmer and 
Ferrats. 

11. If there be a Limitation of a Ve pin Condition, and C:/ty que Uſe 8 P. by an. 
ſuffers a Recovery, that will not deſtroy the Condition, becauſe rhe Aft ate derſon Ch. |. 
is charg d with it 3 For the Recoveror can have the Eſtate no otherwiſe ©. 137 


than he that ſuitered the Recovery had it, and therefore there is an Act 5 * 
of Parliament to enable Recoverors to diſtrain without Attornment; (cc. 


91 
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0 Act of Peck 
therefore ſo long as any one comes in by that Recovery, he comes in v. Charnell. 


Continuance of the Eſtate Tail; and by coming in fo, he is liable to all 
the Charges of Tenant in Tail. Per Hale Ch. J. Mod. 199. Paſch. 26 
Car. 2. in the Caſe ot Benſon v. Hodſon. 

12. Perpetuities cannot be barr'd by a Common Recovery &c. Becauſe 
they have ao Dependance on the particular E/7ate. Per Powell J. 12 Mod. 
232, Cites it as adjudg'd in the Cale of Pell v. Brown. 

13. Money to be raiſed after the Determination of an Eſtate Tail may be 
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—barrd by a Common Recovery ſuilered by the Tenant in Tail. But 
RE oiberwite where the Effate firſt limited is a Fee; as to A. and his Heirs, 
„ PFevided, if A. dies without Iſſue of his Body, then he gives 29001. to B. to 
— de paid within 6 Months after the Death ct A. and in Default of Pay- 
ment as atoreſaid, then he deviſed the Lands to B. tor Payment; For in 
tis laſt Caſe, the Eſtate being a Fee, no Recovery can be ſuiſcred there- 
be dt, and conſequently there may be Danger of a Perperuity. Sce Wms's 
= Rep. 200. in a Note of the Reporter on the principal Caſe there ol Ni- 
& chols v. Hooper. Paſch. 1712. and Lev. 35. in Trin. 13 Car. 2. B. R. 
+ WE Gooding v. Clerk. | 
WS 4 Ir way be of a Rent de Novo; and therefore if one grants a Rent to 1.., 44. | 
„B. Remainder to C. in Tail, by a Common Recovery the Remainder S. C N 
o. may be barred. Sid. 285. Paſch. 18 Car. 2. B. R. Smich v. Far- 
es. 
1] 4 1 : 


n wo oth — 44 
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(T) Bar, or Transſer of what Eſtate. 


Reſolved . IJ F there be Tenant in Tail Remainder, for Years, Hale Ch. ]. faig 
according ly It was doubted g Eliz. it Recovery by the Tenant in Tail hould 
by all the bar the Leaſe for Vears; becauſe it was ſaid that no Recompence in 
1 Value could go to it being a Chattle, but conſtant Experience has bes 
p. 63. - deen 
Capells that the Leaſe ſhall be barred. 2 Lev. 30. Mich. 23 Car. 2. B. R. . 
Caſe. the Cate of Hudſon v. Benſon and Baron. 

2. A Man made a Gift in Tail determinable on Non-payment ol 1009] ly 
Donee, the Remainder over in Tail to B. with divers other Remainder: 
Tenant in Tail before the Day of Payment of the 1000 I. ſufters a Com. 
mon Reco-ery, and doth not pay the 10091. Vet becaute he was Fenant 
in Tail when he ſuffered the Recovery, by that he had barre all, aud 
had an Eſtate in Fee by the Recovery. Per Hale Ch. J. Mod. 11; 

Paſch. 26 Car. 2. in the Caſe of Benſon v. Hodſon. 
2 Roll. Rep. 3. If Tenant in Tail be with a Limitation, /o long as ſuch 2 Tree fe 


221. fer and, a Common Recovery will bar that Limitation. Per Hale Ch, | 
the Fee is Mod. 111. Paſch. 26 Car. 2. in the Cafe of Benſon v. Hudton, : 


barred ; but 
Mountague Ch. J. Contra. 


4. In ſome Caſes an Eſtate that is to rake Commenceineat von a Conti. 
gency after Determination of an Effate Tail cannot be barred; As it _/, 
ſeiſed in Fee makes a Leaſe for ooo Tears 19001 mence after Bs Death with. 
out Iſſue, and then a Gift in Tail is made to B. and the Heirs ot his Bogy,; 
B. cannot bar this Leaſe tor Years, becauſe it was a Charge upon tie 
Land before the Eſtate of Tenant in Tail was created. Cited by Hale 
Ch. J. Freem. Rep. 364. pl. 466. as held in Clark's Cale, and ſuid wu 
this was Judge Bartlett's Contrivance ; For if the Leif: tor Yea s nad 
been created by the ſame Conveyance with the Eſtate Tail it was held! 

that Caſe, That it might have been barred by a Common Recovery, 

5. A Covenant to ſtand ſeiſed for 20 Tears, Remainder to the Heir: 
Bedy of the Covenantor is an Executory Remainder, and to be barrel oy a 
Common Recovery. Arg. 4 Mod. 25». Hill. 5 W. & M. B. RK in de 

Pig. of Re- Caſe of Goodright v Cornith. 
cov. 1.76. 6. N. 8. 2b oo Land to his Neice M. B. and the Heirs Hale rf le 
ol Fa Body, upon Condition that fhe marry with and have Ifſne Ale by one (1 
> named Searls, and in Default of both theſe Conditions, he de tel 
to E. C. in the ſame Manner, and in Deſault thereof to C. 5. tb 
60 Years if he ſo long live, Remainder to the Heirs Male of tt 
Body of the ſaid G. and their Iſſue Male tor ever; M. & E. together 
with E's Husband, joined in a Fine to make J. S Tenant to the Fre, 
who vc.uched the ſaid M. and E. and her Husband, and allo the \\ 11» 
the Teſtator, and her Husband (ſhe being again warried) and vouched tn! 
all jointly, and they vouched the Common Vouchee, and fo a Com 
Recovery was had; adjudged, that this is a good Eſtate-Tail in bot! +. 
and E. and though the Words are expreſs Words of Condition, yer 0 
ſeall be taken to be a Limitation ; ſo that the Meaning of the 'Teitator , 
it ſhe hath no Iſſue Male by a Searle, then the Eſtate ſhall remain over 
that the Eftate Tail in this Caſe does not ceaſe by marrying one 
not a Searle, becauſe the Remainder over is limited in Default of 151 
ditions ; tor they may ſurvive the firſt Husband, and afterwards matti 
Searle, becauſe there is a Pofibility, as long as they live. It the Kit ue had 


rovided and upon Condition that it the marry any but a Searle, #46 
then the Lands ſhall remain to W. R. and his Heirs; In ſuch Cale : 
Common Recovery before Marriage would bar the Eſtate Tail ane ny 


0 
17114 
ies; 


been to M. and the Heirs Males ot her Body to be begotten by Searle | 
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mainders, and the marrying after wards with another, would not avoid it? 
the Recovery 3 And the Court took a Diflerence berween a collateral ; 1 
Condition, and a Condition running with the Land. 2 Salk. 570. Trin. 
Annæ B. R. Page v. Hayward. 


(U) Tenant to the Procipe. Neceſſary in what Caſes; 
And why. 


WET 


— ——— 
— — as 
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. H O' there be mo Tenant to the Precipe, yet the Recovery is Pig of Re. 
good by way of Eſtoppe! againſt the Party that ſuſſered it, tho? 88 Py 
not againit Remainder Men, Strangers &c. Per Cur. 10 Mod. 45. this oy in 8 
Mich. 10 Annæ B. R. in Ld day and Seal's Caſe. {everal Law 
Books bur 
tales it to be <ehere he that ſuffers the Recovery is Tenant in Te: ; For Eſtoppel bind not the Iflue in 
Tal becauſe he claims Paramount Per Formam Don. 
Powden in Manxwell's Cafe elaborately urges this Point, and endeavours to prove that a Common 
BP -coyery may be good, where there is no Tenant to the Precipe; Now all his Arguments ſeem to 
are ü this, that all Parties and Privies to the Recovery are eſtopped, to ſay there was no '|'enant to 
Præcipe againſt the Admittance on Record; But it is plain that Effoppels bind not the Ine in Tail - and 
de Law is now ſettled, that if there be no Tenant to the Præcipe, the Common Recovery 1s void, and 
the Mac in Tail may falſiſy, that is reverſe it for this Error; For the Recovery in Value goes to him 
that has the Lo, or oſes the Tenancy ; and he that loſes may aver againſt a Stranger that he loft no- 
thing, {o ſhall recover nothing; Ard if ſo a Fortiori, the Iſſue in Tail who comes Paramount & Gn 
eng and Eftoppels may aver Nient Terant Tempore brevis. 
60. 


AY 15 a 
_—— 


| | | Pig of Recov. 32, 35. Cites 3 
4. 12 Edw. 4. 12. 19 Cro. Car. 309. Cro. E. 21. Mo. 255. 4 Le. 23 
Fat if one that has a Remainder in Fee ſuffers a Common Recovery, it binds and eſtops his Heir, tho' 
there is no Tenant to the Præcipe. Pig. of Recov. 33. cites Stiles 5 25. Cro. J. 21. Aud that in a Writ of 
Rizlt a Recovery may be good withouta Fenant to the Precipe. i Venr, 360. b Serj Maynard Arg. 

But in a ll arræntia Clarta, he who brings the Writ mult be Fenant of the Land the Day of the Wr:t 
W purchaſed ; and it is a good Plea to ſay Nient Tenant Jour del Brief; So if one Releaſe with Har 
o, he may vouch him that relcated; but it is a good Plea to ſay Releaſee had notling at the Time of 
me Releaſe. Pig of Recov. 33, 34. cites Hob. 21. 24 

A Tenant to the Præcipe is necellary, becauſe the Eſtate Tail of the Vouchee is barred only in re- 
ect of the Aſſets recovered, or which by Pollibility may be recovered in Value; Now till the De— 
mnt ſues Execution agatnitthe 'Tenant to the Præcipe, rhe Tenar.t cannot have Hxecution againſt the 
\ ouchee, nor the Vouchce againſt his Vouchee; And if the Tenant to the Præcipe had nothing in the 
Laid, no Execution can be ſued againſt him, and if no Execution can be ſued againſt him xo Recovery can 
tr bad over in Value, and conſequently no Recompence to bind him, and ſo the Recovery can be no Bar. 


Lig. of Recov. 31, 32. 


and to inforce this, Littleton in Tal'arum's Caſe, ſays, When there is v Tenant to the Præcine 
ere is 0 Recovery, becauſe there is none againſt whom the Nemandant may recover the Land, aud a 
W Recovery proves not the "Tenant ſeiſed, but ſuppoſes it. Pig of Recor 32 


% + 


2. It there be Tenant for Life Remainder in Tail, Remainder in Fee, *Se<(D) pl.1. 
ine in Remainder in Tail ſuffers a Common Recovery, it bars not the WHiich ſees 
e Præcipe; But it he in Remainder ia tre 220 tlie 
lata, becauſe no Tenant to the Præcipe; But it he ta Remainder in Fee 

ners a Recovery that bars his Heirs, Pig. of Recov. 3 


4 D. 252. * 2 Roll's Abr. 395. Mo. 356. 
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(W) Tenant to the Pracipe. Cood, or not. 


. ] F a Man makes a Leaſe for 8 Tears upon Condition that if the Leſſor | 
3 does nat pay 20 J. within 2 Years next after, the Leſſee ſhall have bee ; | 
4 me Termor cannot be impleaded by Præcipe quod reddat before the } 
$ bello has failed of Pay ment; For he has only a Term, and no Frankte- 

duent before Failure. Feoflment de Terres. pl. 71. citcs 12 E. 2. 
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2. Baron and Fame / vintenants ot a Manor, Remainder to the He 

the Body of the Husband. Remainder to H. N. in Tail. 4 Recovery 

was ſuftered by Baron alone of all the Manor, in which he was Tenn 8 

the Præcipe, tt naming the Wife. H. N. dies; Baron dics without 

Iſtue; Feme dies. Reſolved upon Error brought, That as to the Make: 

ot which the Feme was Tenant for Lite, the Recovery was no Bas - 

gainſt the Iſſue of H. N. For as to that the Baron was not a Ten; * 

the Præcipe, but the Recovery operated by way of Eſtoppel only, which 

could not bind the 165 in Tail, who claim Per Formam Doni, * 3 Rec 

13. b. Trin. 25 Eliz. Marquis of Winton's Caſe. b 

And. 162. 3. Lands were rendered by Fine to Baron and Feme, and the Hife, 
the Bodyof the Baron, Remainder to J. S. The Baron alone during the Li 
of the Feme cannot make a Tenant to the Præcipe. Mo. 210. Ty;, 
27 Eliz. Owen's Caſe, alias, Owen v. Morgan. | 
The Alien 4. An Alien Tenant in Tail, Remainder in Fee to J. S. ſuffers a Re... 
Ten * very to his on Uſe in Fee, and then an Office is found; The Remain. 
the Precipe der is barred, and the King ſhall have the Fee Simple. Goldsb. 1. 


till Office pl. 7. Anon. 
found. Arg. 
10 Mod, 124, Hill. 11 Ann. C. B. in the Caſe of Thornby v. Fleetwood 


5 
Irs ot 


\ 


5. If Baron and Feme are ſeiſed of the Wife's Land for Liſe cf the jj: 

Remainder to Husband and Wife in Tail, and the Baron bargains and {oli 

the Land by Decd inroll'd, and a Prœcipe is brought againit the Bir. 

goinee, and he vouches them in Remainder, tis a good Recovery tg 

bar the Eſtate 'Tail. Brownl. 36. Anon. 

A Perſon 6. 'Tenant in Tail, Remainder in Tail, Remainder in Fee. 7; 
2 2 i Tail was attainted of Treaſon, the King granted the Eftate to 4, who 
Bant to che Dargained and ſold by Deed to B. [to make him "Tenant to the Precipe] 
Przcipe un- then B. ſuffered a Recovery, in which the Tenant in Tail was wonched, ant 
til Office 7hen the Deed was enrolled. The Ld. Ch. J. Hobart was of Opinion, Thu 
found. Arg. this did not bar the Remainder; becanſe before Inrolment nothin: 


Mod. . "a. - ul Te- 
l patled but by Conel uſion only; And the Bargaince was no lawtul tc. 


Caſe of nant to the Precipe. Godb. 218. pl. 314. Mich. 11 Jac. C. B. Anon, 
Thornb 

v. Foal The Fargain and Sale whereby the Tenant to the Præcipe was made was nt ire 
zill after the Recovery was compleated; Ld C Talbot ſaid, As to that, if the Ld Hobart's O;inion « 
cited from Godbolt's Reports had been Law, ſome judicial Authority would certainly have followed i:; 
if there be no Inrolment, then the Bargain and Sale are void; but if there be an Inrolment within 
Months, then it is good by Relation. Caſes in Edu. in Ld. Talbot's Time 167 Hill, 9 Geo. 2. Sir Jon 


Robinſon v. Comyns. 


But if the J. If A. be Leſſee for Lite, the Remainder to B. in Tail, and a Pre. 
| 8 a 1 is cipe is brought againſt B. it B. gets a Surrender from Leſſee for Liſe, at an 
| axainlt 76 Time before the Recovery, it is a good Recovery, and the Precipe ! 
nant for Life now made good. Noy 126. Anon. 
and Remain- Ia | 
der-man in Tail, and they vouch the common Vouchee, it is no Bar to the Eftare Tail. Cro. EA“ 
Paſch. 41 Eliz Leech v. Cole. If Tenant for Life ſurrender to the immediate Remainders, 


who ſufters a Recovery, the Remainder is bar d. And. 276. in Cale of Wiſeman v. Jenniugs. 


Hob. 196. 8. It Infant by his Guardian ſuffers a Common Recovery, he being Je 
S. C. nant to the Præcipe, this ſhall bind him. Ley $2. 83. Trin. 15) 
Blunt's Caſe 
If an Infant 9g, The Father purchaſes Land in his Son's Name, an Infant 0! 1 
makes a 4 Years, and he would have ſuffered a Recovery as Tenant to the Pracht, 
Pio but the Court would not ſuffer him, Het. 163. Mich. 6 Car. C. B. Ane. 


Præcipe, he 
can do 1t no | * 
otherwiſe than by Fine er Froffment, ſince all other Deeds made by an Infant are void. Þ: 


Recov. 65. 


a 


- - 
I: * 


Recovery Common. 
10. A Leaſe was made for Life, bur Liv-ry being made on the [ame Day Burt this was 


it bore Date, it was void. The Leſſee entered and paid the Rent as it *{ferwaras 


gew due; the Leſſor died 3 his Heir ( without Entry) ſuffers a Recovery, 9 ea an 
[: was inſiſted that the Leſſee was no Ditleifor but a Tenant at Will, his Digeign, 
Leaſe being void ; but it he had been a Diſſeiſor, yet the Heir having becuaſe Tt 
ſuller'd a Recovery, he and all claiming under him are Eftopp'd, to ſay lee entered 


char he was not Tenant to the Freehold. And to that Opinion the Courr a Fogg 


inclined ; and Judgment Niti Cauſa. Cro. C. 388. pl. 21. Mich. 10 Car. Life; bat it 
b. R. Bull v. Wyatt. had been 
3 5 5 otherwiſe 

had he claimed as Leſſee at 7. Roll. 631. Difſcifin (I) pl. 7. Kenelm Digby v. Jordan -——--Se 
Eftoppel (E) pl. 3. and (K) pl. 3. —8. C. of Bull v. Wyat, cited Pig. of Recov. 124 And ſavs he 
6145 in ſeveral of the Law Books it is faid, That in ſome Caſes a Recovery may be good without a Fe 
rant to the Præcipe by Efoppel; but ſays he takes this to be where he who ſuffers the 15 ecovery is l'e- 
rant in Fec; for Eſtoppels bind not the Iſſue in Tail, becauſe he claims Paramount Per Formam Do- 44 
„ and that ſo is this Cafe of Bull v. Wyart,-—-Pig. of Recov. 199. cites S. P. Per Holt Ch. Trin. 49 


— De 


ä — 8 


ni, 


Ann. B. R. in Caſe of Page v. Hay ward. 


11. It a Bargain and Sue of Lands be made to A, and his Heirs, the See pl. 6. 
Bargainee has an Eitate before Entry, and is a good Tenant to the Pre- a the 
cipe in a Common Recovery. Per Bridgman. Cart. 78. Trin. 18 Car. 2, YE 
C B. Thomalin v. Mack worth. 

12. A. Tenant in Tail, Remainder 70 B. in Tail. A. made a Lease to S. C. 2 Mod 
7 H. rendring a Pepper-cora Rent, and afterwards a Releaſe, in order to 23% e, 
make him Tenant to the Præcipe to ſufter a Common Recovery, in which -- obey = 
A. was to be Vouchee, A Recovery was afterwards had to the Uſe nt wo 
ol A. and his Heirs. It was intitted, That there was no good "Tenant be fd in the 
to che Precipe ; tor the Leſſee never entered, aud the Reſervation of the Leaſe, 10 
P.pper-corn 1s not ſiiſicient, being to be paid out of the Profits of the ” 190-04 
Land, and it is a Thing of no Value. North Ch. J. was of that Op1- 3 sf 
nion, and diftinguith'd between an Aſſignment of an Eſtate for Lite or diver'e good 
Years, and a Grant of a Leaſe tor Years by one ſeis'd in Fee-timple, that Cela, 
in the firſt Caſe the 'Tenure and Arrendance, and being ſubject to the an- I 3 
cient Forteitures and Payment of Rent, if any, is ſufficient to veſt an Uſe wan, Fade 
in the Aſlignee; but in the other Cate, unleſs the Leilor gives Poſtetfion, ment was 
and the Letlee enters, the Leſlor mutt raiſe an Uſe, and the Land mutt given by the 
be united to it before a Rent can reſult our of it. But Windham |. ſaid _— * 
that tis being in the Cale of a Common Recovery, we mult ſupport it, c 
it poſſible, and that in the Caſe ol Sutton's Hoſpital. 10 Rep. 34. a. the (Grant) in 
Relervation ot 12 d. was held to be a ſufficient Conſideration to raiſe an the Leate 
Uſe to the Hoſpiral, which is as inconſiderable in reſpect to a great Fitare * ano 
as a Pepper- corn is to this. The other two Juſtices delivered no pi- 3 
nion. And at another Day North Ch. J. ſaid he had viewed the Prece- 6 be, that 
dent of Sutton's Hoſpital, and that there the Reſervarion of a Rent was the Refer- 
mentioned in the Deed as a Conſideration, which he ſaid would per- vation of 4 
chance make a Ditierence between that Cate and this. But the Court 9 
would further ad\ iſe. Mod. 262. Trin. 29 Car. 2. C. B. Barker v. Keate. Conſidera- 
an Uſe to ſupport a Common Pecovery ; That this Leaſe being withi OR 24 ral 

Y ; | g within the Statute of Utes, there was 


N of an actual Entry to make tlie Leſſee capable of the Releaſe; for by Virtue of the Statute he 
all be adjudged to be in actual Poſſeſſion, ard fo a good Tenant to the Præcipe; and ſudgment ac- 
cordingly in Mich. Term following. S. C. Freem. Rep. 249. pl. 266. and there pag. 252 North 


{ 
| 


— . — 


—— 


r 


FE laid, That if the Truth of this Caſe had been found by the Verdict, there would have been no 
Veltion in it; for this Recovery was to ſupport a Mortgage, tho' it was not ſo found; and that would 
have be ſuffici ; 2 f 

en a ſufficient Conſide ration. 


13. A Stranger may be Tenant to the Precipe with the Tenant in Tail, Skin.; Pau- 
tho' the Stranger had nothing in the Land; tor the Recompence in Va- % 4 Har- 
lue ſhall go to him that loſt the Eſtate, and being a Common Aſſurance . 

t is to be tavourably expounded. Vent. 358. Mich. 33 Car. 2. Anon. x 
17 * in Tail, Remainder 70 B. in 7% Remainder over c. Vent. 38. 
@ Leale to F. &. for the Life of J. F. not warranted by the Sta- 35% en. 
tute, 
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8. C. adjor- tute, aud dies without Iſſue, leaving B. in Reindiuder his He ir, to wh 
natur; dur the Reverlion in Fee deſcends. B. (being now 'I'enant in * | 
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ay 1 
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. Lai well 
I Saas Remainder in Fee) ſeaſes to IV. R. (living J. S.) jor 99 Fears, 10 Wer 
in the Pa- mence after the Death of J. S.relerving Rent. J. &. ſurrenders to B. (ang © 
renth-!es is 4 Stranger) upon Condition, and dies, Then a Pracipe is brought again 1 
11 91 2. 3. (and C. the Stranger) and a Recovery with ſingle Voucher had (to the 
ane nt Uſe of B and her Heirs, and atterwards the Condition is bros \ 
Vent. 357. - 5 ond broken and 
358. J. S. the Leflee enters, (B. grants the Reverſon, and after wards | « 
dies) the Detendant the Heir of B. diſtrains tor the Rent, and W.. 
the now Leſſee brings a Replevin ; and upon an Avowry and Pleadins. 
thereupon this Caſe was diſcloſed to the Court of C. B. and Judging; 
given there for the Avowant; and now upon Error brought that [ug... 
ment athrm'd in B. R. And the Court held plainly that B. “'s acceptins 
the Surrender was no Remitter, as likewiſe that the being "Tenant to th. 
Præcipe, the Recovery did not bind the Eitate Tail, ihe act being (+ 
at the Time of the Recovery of an Hſtate Tail, but of a defeaſille Tie © 
it the had core in as Vouchee, it had barrd. Skin. 2 & 62. Mich, 33 4 
34 Car. 2. B. R. Paulin v. Hardy. | : 
15. Tenant to the Præcipe in a Common Recovery ws made by a Vin 
After the Recovery ſuffered the Fine was reverſed, yer it was held a coud 
Recovery; tor there was a 'T'enant to the Præci pe at the Time. 2 Falk. 

568. Paſch. 5 W. & M. B. R. Loyd v. Evelin. 
16. An E/tate pur auter Vic, tho' it be made Atiets by 29 Car. 2. yet it 


remains {till a Freehold, and the Adminiſtrator is Fenant to the Procine, 
Arg. Comb. 389. Mich. 8 W. 3. B. R. Oldham v. Fickering. 
G. 1 8 17. A Fine levied, and a Common Recovery ſufle red, herein the H. 
16. S. _— 


Meh nnſee WAs Tenant, but no Uſes of the Fine were declared. It was held this 
tie Bottom, at the Common Law the Uſe was always intended to be to the Conulee, 
cites Trin. 4 and that he was in by the Fine immediately, and fo a good "Tenant ty 
Geo. Long rhe Præcipe. And that the Statute of Frauds extends only to Ulcs te 
v. Duck- third Perſon. 2 Salk. 676. Paſch. 8 W. 3. Lord Angleſea v. Lo 


ridge, That 
prima facic Altham. 


Fine 
1 paſs the Eſtate to the Conuſee, and that to bring back the Eſtate to the Conuſor, the Conuſor mutt 
ſhew that the Intent was not to give it to the Conuſee; tor elſe the Conuſee ſhall be deem'd to take the 
e of the Common Law. And this Caſe of Lord Angleſea v. Lord Altham was there held to be 
100 AW. 
heme firſt Clauſe in the Statute of Frauds is general, that all Uſes muſt be maniſeſted by Niitins, and if 
it had Ropes here, a Fine or Feoftment had cut off all Reſulting Uſes, tho there had been no Confiders- 
tion but the 2d Clauſe excepts all Truſts and Confidences that ariſe or re/zlt in Conftruttion of Law; and I tilt 
it, that the Conuſee is in at Common Law. The Intent here is manifeſt; for the Conuſee being Trennt 
to the Præcipe, Tenant in Tail coming in as Vouchee admits him as fuch. Per Holt Ch. J. Hoit's Hag. 
737. Lord Angleſea v. Lord Altham.— 11 Mod. 210. Lord Altham v. Lord Angleſca. 
Comb 425-- 18. A Writ of Entry was brought againſt Miles Corbett, cu 
8. C by the Olliudena Martini, who appeared. The Deimandant coumted aguinſt him, 
Willies v. and he po he one Lacy the Tenant in 7. ail. A Summons ad Marrantig g 
Lacy.-Carth. dum iſſued, returnable Octab. pur”, but vefore that Return, and aten id 
-2. S. C. Teſte, (viz.) 1 Januarii, Lacy the Tenant in Tail conveyed the Lands 
din Ailes Corbet, by Leaſe and Releaſe for Life. At the Return of the VV rt 
ther 6.4; ot Summons, Lacy appeared and entered into the Warranty, and 9c 
And ſays, It Ihe common Jolle hee; and fo a Common Recovery was had aguinit , 
was agreed Which was held good in C. B. It was inſiſted tor Error, that hies Cot- 
that if once bett was not Tenant to the Præcipe at the Time of the Return ot 
ad Wd Writ of Entry; but adjudged, That it the Tenant ro the Præcipe g.“ 
en a good 4 2 I i 8 5 
Tenant to 4 Freebold hefore Fudgment, it is ſufficient ; for it cannot be ſaid a Recos, 
the Præcipe, againſt him that had nothing, and therefore a Writ may be made gan 
his Aena- by a ſubſequent Purchaſe, and ſo may a Voucher, and the rather bega 
ee 1-7 the Deiendant may have a good Cauſe of Action, tho' the Fenant 5 
not hurt; not the Land; tor it is uct his being Tenant to ihe Precige, ng H %% 
nor if he dant s having a Title to the Land, that is the Fondation and Cauſe 


7 ) 
19/7 7? # 3.5 
Dt SW of 


Recovery Common. 22 q 


Ip; and conſequently it is ſufficient it the "Tenant has the Land to Mould {fy 
tender at any Time betore Judgment. 2 Salk. 568. Trin. 11 W. 3. %% Re- 
B. R. Lacy v. Williams. covery againſt 


him upon a 

> : : Puiſne Title . 
&r that would be fraudulent.—S. C. argued and fr a in C. B. Lord Raym. Rep. 227. Trin. 9 W. 3. 
Williams v. Lacy. S. C. argued, and Judgment athrm'd in B. R. Ld. Rayin. Rep. 4: 5.--— If ther: 
14 Tenant to the Præcipe Pendente Placito before judgment, it is well enough, tho' there was none at 
ne Time of ſuing out the Prz:ipe And per Holt Ch |. a Tenant has been made frequently after the 
Return of the Precipe and a Voucher. Show. 347. Paſch. 4 W. & M. Samborne v. Belk — For even in 
\Jrerfary Writs, if the Tenant was not Tenant at rhe Time of the Wrir, but was fo before the Return, 
ir was Kell. Pig. of Recov. 29.—lt is good with this Diverſity, that it the Tenant comes to the Land by 
ji ory 14, he can never plead it to abate the Demandant's W rit, but has made the Writ good; but 
if he comes to the Land by AE& in Law, he may abate the Writ by pleading Non-tenure ; as if a Son has 
1 Precive brought againſt him in the Life of his Father, and his Father dies, he may plead Non-tenure 
if the Land deſcended to him by his Father's Death. Pig. of Recov. 31. cites 1 H. 6.12. 5H. F. 9. 
E 4.82 37 H. 6.16. 3 H. 7. 8. 41 E. z. 5.—8. P. Noy 126. Anon. cites 41 E. 3.5. a. b. and 35 


1. 6. 4. 

But where 2 Vit of Entry was returnable Puindena Martini, 26 Nov. being a Monday, the Term 
cuded the Wedneſday following, the Leaſe and Releaſe were dated the 26th and 27th of November, and 
the Recovery taken on Wedneſday the 28th at the Common Pleas Bar, and ill; for it appeared on the Face 
of the Recovery, that there was no Tenant to the Præcipe, the Writ of Entry being returned before 
ile Releaſe bore Date; and tho the Prothonotaries and ſome able Men held it good, yet on Advice ir 
was held erroneons. Pig. of Recov. 58. Mr. Pigot fays, "That upon Confideration of this Caſe the 
Recovery is certainly void ; for ſince a Recovery was ſuffered of that Term, on the 26th of November, 
Fir. Quinden. Martini, it cannot be other wiſe preſumed, but that the Tenant on the Day appeared to tie 
II rit, and Judgment was then given, and the Releaſe bearing Date the 2-th of November, it plainly ap- 
years there was no Tenant to the Præcipe, becauſe judgment was given Quinden. Martini; and tho the 
[udgment was taken at Bar the 28th, and ſo noted by the Serjeants, yet the Judges take no Notice of 
that, ard of nothing but «chat appears on the Record. Pig. of Reco 58. 59. 


19. Where the Tenant appears on the Return of the Writ of Entry, and a But other- 

Recovery ts then had, in ſuch Caſe the Tenant mrft have the Freehold at the wile where | | 

Return of the Writ, becauſe it is a Recovery then fuitered, Arg. 2 Salk. om is a 

OY 7 2 > » 72112 8 (lieber oer 

559. Trin. tt W. 3. B. R. in Caſe of Lacy v. W ulams; eite 46 Ea ur” 

5. 8 E. 3. 32. 10 E. 3. 21. pleader, 1% in 
; the principal 

Cſeʒ for it is ſufficient if he becomes Tenant before ndr ment Arg. 2 Salk. 569 in Cafe of Lacy v Wil- 

Iiams, Cites ut ſfupra.—And per Holt Ch J. accordingly, and Judgment given accordingly in CB. was 

ifirm'd in B R. 


20. Tenant for Life, Remainder in Tail, Remainder in Fee; Tenant in 
Tull levies a Fine, I nis has for ever hinder d the Tenant tor Lite and Re- 
mainder in Tail trom deſtroying the Remainder in Fee; becauſe the Fine 
has turn'd his Hſtate into a bate Fee, and has deſtroyed all Privity ot 
Eitare ; ſo that it Tenant for Life and Remainder in Tail would make à Te— 
nant to the Præcipe, yet they cannot vouch the Remainder-man in Fee, 
without he will voluntarily enter into it. 11 Mod. 121. pl. 7. Trin. 6 
Ann. 1707, Anon. 

21. A. on the Marriage of B. his Son with W. conveyed Lands to 
J. N. and J. S. and their Heirs in Truſt, and t the Uſe of A. for Life, 
Remainder to the Ule of B. for 99 ears, if Ec. Remainder 10 J. N. 
= ond J. H. to preſerve Contingent Remainders, Remainder to the Ule of the 
ut Cc. Son of B. by W. in Tail Mail ſucceſſively, Remainder to the Uſe 
f the Heirs of the Body of B. (who is ſtill living) Remainder to the 
Cie of the right Heirs of A. A. died. B. had Iflue C. who with the 
Feirs of J. S. the ſurviving Truſtee joined in a Deed of Bargain and Sale in- 
10d for making a Tenant to the Præcipe, and a Recovery was ſuflered to 
the Uſe ot C. in Fee, who deviſed all his Eſtate ro Truſtecs for Pay- 
ment of his Debts, and died, leaving Iſſue a Son; but J. S. the ſyrv/v- 
"ug Truftee having by Will deviſed ro K. and his Heirs, all ſuch Eſtate 
a the Lord had beſtowed upon him, he deviſed Part to J. S. and 
his Heirs, and a/l the reff of his Real Eflate to his Wife and her Heir, 
Ir was held by the Matter ot the Rolls, That the legal Eſtate being in 
.S. in the Eye of the Law, it was His Eſtate and His Property, 
and theretore rho? a Truſt Eſtate, yet it paſs'd by the Deviſe of His 
Mm m Eſt ale, 
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226 Recovery Common. 


Eftate; and this being on a Bilk to compel a Purchalor to accept ty 
Purchaſe upon this Title, his Honour ſaid that he would not, wy dig 
he think it reaſonable tor a Court of Equity to cornpel it; and then 
fore decreed back a Depoſit which the Purchaſor had made. 2 . 128 
Rep. 198. Mich. 1723. Marlow v. Smith. 55 
22. Ld. C. Talbot tak ing Notice of its having been ſaid, That 4 U 
Tenant in Tail aud her Husband cannot make a Tenant to the Proc, 
without a Fine, he ſaid, That whatever the Caſe might be where à Hut 
band is merely ſeiſe in Right of his Niſe, it was not necellary [in the prin. 
cipal Cale] tor him to determine; becauſe in this Cate the Husbang i 
his Intermarriage [and having Iſiue] is become entitled to an Et ate 3 the 
Courte(y, and therefore he alone, without his Wite's Joining, nt . 
a gbd Tenant to the Præcipe. Cafes in Equity in Ld. Talbor's T une 165 
Hill. 9 Geo. 2. Sir John Robinſon v. Comyns. | g 
Atrnd in 23. A. was Tenant for gg Tears if he ſo long live, Remainder to Truf. 
the bleu of tees to ſupport Contingent Remainders, and then 7o the jrr/t Cc. Sons . 
ee A.—— A. and his Son cannot make a good Tenant to the Præcipe to |; 
the Atter-R emainders, the Freehold being in the Truſtees, who did ny 
join. Mich. 14 Geo. 2. B R. Smith of the Demiſe of Dormer v. Par. 
nurſt.— Alias Dormer v. Forteſcue. 

24. It a Common Recovery be to be ſutiered of a Manor, wherein ar; 
many Leaſes tor Lives of Part of the Manor, tho? the Practice has bn 
to get Surrenders from the Leſſees, that is only Abundans Cautela; 14 
I take ir not to be neceſiary; and I think the Recovery good, tho! the 
particular Tenants for Lives did not ſurrender ; tor the Reverſſon ot the Land 
leaſed tor Lives remains /till Part of the Manor 3 and the Fine or Decd 
that made the Tenant to the Præcipe, carried the entire Manor to him, 
as well Reverlions as Pofleſſions ; for the Manor being an entire Nil, 
the Freehold thereof was in the Tenant to the Præcipe. Pig. ot Recor, 

41, 42. f 5 
As for Ex- 25. It the Land, of which the Recovery is intended to be ſuffered, iz 
ample, If ot Part of a Manor, and is in Leeſe for Life, then it muſ# le ſurrenired to 
atrer leaf him that has the Reveriton or Remainder before he makes a Tenant to 
a the Præcipe; or if the Surrender be after the Conveyance, which nales 
make the Je the Tenant to the Præcipe, then to the Tenant to the Precipe ; and 
nant tothe by miſtaking this, ſeveral Recoveries have been ſer aſide. Pig. ol Re- 
Precive, the coy, 50. Cites a Caſe leſt to be determined by Counſel between the E. cf 


Tenart ſur- Pembroke and Ld. Windſor. 


renders to the 
Releaſor, this is void; for he has no Reverſion for the Surrender to operate upon. Pig. of Recov. 5+— 


But tho' where there is a Leaſe for Life [of Lands which are] no Part of a Manor, that{Lea'e] mutt be 
ſurrendered to make a good Tenant to the Præcipe ; Yet no Term for Years hinders him that has tie 
Frechold from ſuffering a Common Recovery; becauſe the Law has little Regard to Terms for Yer, 


which are only Chattels. And by the Statute of Glouceſter, cap. 11, Leſſee for Years in London miy 
falſify a Common Recovery, whereby the Judgment is not to be ſtay'd, but the Execution tulpendÞd 


during the Term. Pg. of Recov. 50, 51. 


(Y) Tenant to the Præcipe. Phadings. Aud in cν 


Caſes a good Tenant ſhall be zntended. 
| JA. 42. A. £4 * Z. Hoe 7; , 2 


A & 5 X.. Ca- . 3 ; 

After Length 1, IN Ejectment it appeared, Tft Fla, of the Land was leaſed fur Li, 

of 17 5 and the Recovery with a ſingle Voucher was ſutiered by him 11 

konte Reverlion, and ſono Tenant to the Præcipe tor thoſe Lands. But in fe- 

enant to - 2 7 K 3 

the Precipe gard the POS had tollowed it for a very long Time, the Court tad the) 
ſhall be pre- would preſume a Surrender, Vent. 257. Paſch. 26 Car. 2. B. R. Anon. 


um'd. 9 
Th 145. Paſch. 11 Geo. in Canc. Webber v. the Earl of Montrath. 


2. The 


—— 


Recovery Common. 


> The Plaintiff intitled himſelf to an Advowion by a Recovery ſut- S. C. cited 
fred by Tenant in Tail; and in Pleading this Recovery, he alleges two by der cant 


. Lutu ich 2 
le Tinants to the Præcipe, but does pot flew How they came to be ſo, or | 


Chat Conveyance was made to them; 10 as it may appear, that they 74 
were Tenants to the Præcipe. And alter Search ot Precedents, as to the Cate of 

Form ot pleading Common Recoveries, the Court inclined that it was 14199 in 
not well pleaded, but delivered no judgment. 2 Mod. yo. Palch. 28 Ne K 
Car. 2. C. B. Wakeman v. Blackwell. ard obſervcs, 


That the 
(Hurt did rot deliver any Judgment ; and ſays, It muſt be confeſ'd, that the uſual Form of Pleadin 


to ſhew How the Tenant became Tenant. Bur from what he had been ſay ing otherwile before [which 
ke pl. 3.] he makes a Quere, It it be of Neceſſity a\ways to ſhew ſpecially Ho the 1 enant was made 
Tenant ; But ſays, That if ſuch ſhort Plcading ſhould be allow'd, (as not to ſet it ſpecially forth) 
i. ſees not any Inconventence which would enſue ; for ſhould it be pleaded, That there was not any 
enant to the Precipe, then Iſſue might thereupon be taken, as appears by Raſt. Ent. tit. Formedon in 
Execut. 3. & 21 E. 4. 7, 8. 

And there he makes another Qurzre alſo, It a Common Recovery to (Jes may not be pleaded thus, 
vir. to ſay, That a I rit of Entry ec. was þrojecuted againſt J. S. and J. N. then Tenants f the Freehold 
ard then to proceed in ſuch a Manner as is mentioned in the Caſe of 4, unlock v. Prtrr. (Luta. 
45.) Ard fays, He does not apprehend any Reaſon why it might not be ſo briefly pleaced, as well as 
uagments in other Caſes. But then (he thinks) it would be necctlary to ſhew that the Recovery <vas 
execnted either ty Entry or Ly Hab. fac. Seiſinam returr'd; fer till this is done, the hrit Eſlates are nor al- 
red. Ibid. 1550. cites ſo. 10. Au bet v. Ad, Bridgwater, and 1 Rep. Shelley's Caſe, and 2 


Lev. 31. Hudſon v. Benſon and baron. 
S. C. of Cuakeman v Blackwell. Mod. 218. Mich. 28 Car. 2. C. B. reports the Pleading to be thus, 


(viz,) That | W. the Grandfather of the Plaintitt was ſeiſed in Fee of the Manor &c. and that a Precipe 
vas brought againſt O. & P. Zatunc Tenertes lileri Tenementi, who appeared and vouched the ſaid W. 
and that « Kecovery was had to the Ute of ]. S. under whom the Deferdimt claimed. It was infilled 
fir the Deterdant, That 'tis not neccflary the 'Lerant to the Præcijc ſheuld have a Frecholu ar the 
Time of the W ric bought, tis ſufficient if he hath it at the Time of the * Return, that the Demand- 
znt i eſtopped to lay, I hat there was not a 1 enant to the Præcipe, b.caulc t 
brought againſt one that is not Tevart 


15 * 


he Writ is only abatable if 
And as long as it is rot abated, but is pleaded to &c. it ſhull 
conclude, All who are Parties or rivies, and all claiming under them; That Here is an Eltoppel with a 
amrence ; for VW. thc firſt Voucicoe might have counterpleaded thie Lien, and extorted the v\ arraniv; 
-yivg vouch'd over, he is paſt tnat Advartage, and concluded by being made a Party by Voucher ; 

at he Court muſt inter d here, ht O. ard P. the Tenants to the Præcipe, came in by Conveyance ; 
ed nie M. can c in upon the V oucher, which he would not have done if there had not been a Lien. t'o 
vhich it was aniwer's, and o aujudg'd, that Adtunc Texens is a jrfficient Averment in the Picadirg a Com- 
mo. Recovery, whic is alway. favoured in Law; but it is not good alone, when in the ſine Sentence a 
unter is ſet forth, hic 1s in conſittent with it, and plainly contradictory; that as to DuUncomb and 
Gnficid's Cale in Hob. that was upon a Special Verdict, where mary Things may be intended, which 
Mall vor be © ip Pleading ; and as to Lincoin-College Cate, the Writ is faid to be brought againſt 
Lan erd Chan,ber air in one Parr of the Kecord, and the Mother is ſaid to be Tenant in another Part 
ot the Record, and by the other Party; But here in the ſame Sentence, Uno Flatu, there is a flat Con- 
tradiction. 


Ik he were not Tenant at the Return of the Writ, he might abate the Writ by Non Jcnnre; bur if 


in that Caſe he had ge over, then as to himſelf he admitted the Writ good; but then the Vouclice 
might ccunterplead the Tenancy; b 


v; bat 11 the Vouchee does not counterplead the Tenancy, 'tis good 
agalnit them all by Eſtoppel. Pig. vt Recov. 29. 


3. In every Common Recovery it ſhall be“ intended, that there was a Rather than 
good Tenant to the Precipe till the contrary is ſhewn ot the other Part; 1 
And fo it was reſolv'd in the Caſe of Griffiit v. Stanhope. 2 Cro. 454 ben to be 
& 455. upon Evidence, 2 Lutw. 1549. Hill. 3 W. & KI. in the Cale vid for 

Avi Leigh T. Leigh. unt of a 


| Tenant to 
he Precipe, the Court intends that the Tenant <vas in by + Diſſeiſin; it being alleg'd, That the Tenant in 


N ne Recovery was then Tenant of the Franktenement. 2 Lutw. 15429. in the Ca'e of Lee v. Lt, Cites 
us as Lincoln-College (ae. 3 Rep. 38. Put ſuch Intendmert Was, becauſe Eſtaten of Frank- 
$ ment were alleg'd to be in others, which ſhall not be intended to be ſurrendered. So that by theſe 
Aboriics, it ſeems, That it is not of Necefhty Prima facie always to alleze How the 'Fenunt in a 
; Common Recovery becomes Tenant ; but that it might be ſufficient to ſay, That the Writ of Entry was 


IE . ; = ihe" . 
g wilde againſt A. and B. tunc Tenemtes lileri Tenementi & And the Cale of Mlakeman v. Dlack⸗ 
n [which ſee pl. 2.] does not oppugn what is ſaid before, which may be underſtood when nothing a. 
q erte the contrary. 


y. 2 Lutw. 1549. in the Caſe of Lee v. Lee. 
"SP by Gould . & 


1 E n and as well in a New Recovery as an Ol! one. C. in Equ. G. R. 18. in the Cafe 
. ear. d. Altham. _ ] | f 3 
the Tenent was in by Diſſeiſin, then it does not bar the Iſſue; but if by Surrender, it bars. 2 
* Chamberlain v. Lincoln-College. 
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(Y) Tenant 
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(Y) Tenant to the Præcipe. Not Good, pet the Recyrer, 
(ood. / 


1. 13 El. 5. $.4. (which was made tor avoiding fraudulent Gitts ,, 
Conveyances) Enaëts, That Common Recoveries againſt Tenants of 71, "I 
Fold 5 be good notwithſlanding this Act, and ſo jhall all Eftates 550 
for the Procuring of a Voucher in Formedon. 8 
2. A. ſeiſed of Lands by Deed indented and inroll'd between him gf 
the one, and B. and C. of the other Part, in Contideration of 20]. paid 
by B. and C. bargain'd and fold the ſaid Manors to B. and his Heirs Ra 
the Intent that B. ſhould ſuffer the ſaid C. and R S. to recover the ſuig 
Lands againſt him, to the Uſe ot A. for Lite, Remainder to his Son n. 
Tail, with diverſe Remainders over. The Recovery was accordingly; 
tluftered, E. and F. being Tenants of the Freehold of the ſaid Lands, the Ke. 
verlion to him againſt whom the Recovery was. E. and F. dy'd, — 
enters, and leaſed to the Plaintifl. 2 Points were moved; 1it, If te 
Recovery ſuffered againſf him in Reverſion where the Freehold was in, 
Stranger, \hail bind the Reverſioner and his Heirs. 2dly, If the Ci 
expretled in the Indenture of Bargain and Sale be good. Per Cur. 1 
Limitation of Uſes is good; and the Recovery is good againſt him i, 
Reverſion and his Heirs, and Judgment accordingly. Cro. E. 21. Trin 

21 Eliz. C. B. Webb v. Necton. 

4 Le. $4. 3. It A. gives in Tail to B an Alien, the Remainder to C. in Fee, 
and B. ſuflers a Common Recovery, and aiter Office is tound the Alien 
dies without Iſſue, yet the Recovery 1hall bind C. in Remainder, Nos 
137. Anon. LEN | 

4. Recovery againſt C gue Uſe is void. Arg. 2 Roll Rep. 135 Tri, 
21 Jac. in Ld. Shetheld's Cale. 

S C. cited 5. Tenant for Life, Remainder to Husband and Wife, aud their Heirs, 

by Holt iv the Husband and Waite ſuffered a Common Recovery; the Heirs ot rhe Wit 

5 . Gy ' thall be barred, rtho* ſhe was not Tenant to the Precipe, and tho' it did ns; 

ſcureſy re- appear that ſhe was examined; and the is concluded to ſpeak againſt this 

ported in Sty Recovery 3 for the joined with her Husband in it, and the Record is 
de . 2 perfect, and the Recompence in Value thall go to her Heirs; and ſhe be- 
++ in ing Party and privy to it, her Heirs ſhall be bound by it. Sty 319. Hil. 

: MS. of 1051. Lockoe v. Paltriman. 

Lord Ch. J. 


* 


Brideman's, thus, viz Where the Husband and Wife were ſeiſed of a Reverſion in Fee, expectant a. 
on Eſtate for Life, an4 made a Feoffment in Fee to make a Tenant to the Præcipe; but that happened 
to be void, becauſe Tenant for Life continued all the while in Poſſeſſion; but there was a Procize 
brought againſt the Fe:Fee, and he vouched the Hutband and Wife, and they toucted over the Cue 
Touche ; and it was held to be good. Pig. of Recov. 198, 199. in the Cale of Page v. Hay ward. 


wa ou .. PT EF 


6. Where after a Recovery the Deeds were ſuppreſs*d by the "Tenant iv! 
Lite, ſo that it could not be made our it he ſurrendered to enable ti: 
Recovery or not. It was decreed for the Recovery without a Trial. I! 
Finch C. Chan. Caſes 29). 2 Mich. 28 Car. 2. Gartſide v. Ratcliti. | 

7. Ceſty que Truft in Tail ſuflered a Recovery, and No Tenant to t 


Præcipe; but he being i Poſſaſion under the Truſtee, (who had the ie, . 
hold in him, but was no Party to the Recovery) ſo that Ceſty que 17 J 
inTail was the Tenant, Finch C. decreed it a good Bar. And het a! tf CY 


terence, That it there had been a Ceſty que Truit of a 77/4 f £:/' BIKE 
fore the Truft in Tail, ſo that inthatCaſe the Eſtate in Law had been ec Ji 
according to the Truſt, and conſequently the Tenant in "Cai! coil © KF 
have barr'd the Remainder in Fee, if he had ſutter'd a Recovery, * 

Ceſty que Truſt in Tail ſhould not bar the Reminder by a Co 
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Recovery, it there was no Tenant to the Præcipe. 2 Ch. Caſes 63. Trin. 
ar. 2. North, and Champernon v. Williams. 

* It has been commonly receivd, That a Common Recovery cannot 
be ſullered where the 24% is epect ant on an Eſtate for Life (not made Te- 
r to the Pracipe) which is true in a Writ ot Entry in the Poſt, which 
i commonly uſed. And the true Reaſon is, becauſe ſuch Writ luppoles 
Diueinn, which cannot be When there is a Tenanr tor Lite in Poſſeſſion; 
Bur a Common Recovery in ſuch Caſe iz a Writ of Right would be good, 
Per Serjeant Maynard. Arg. Vent. 360. Hill. 33 & 34 Car. 2. iu the 
(ae of Moor v. Pitt. 

9. It a Deviſe be made to A for 6o Tears, if he fo long live, and from 
ind alter the Death of A. to. B. A.'s eldeſt Son in Tail ; A. is no good 
Tenant to the Precipe ; bur in Regard, the Teffator had an equitable 
Title only in himſelf, and the Eſtate in Law ſtood our in an Infant, Per L ds. 
Commithoners, Ihe Recovery is ſufficient, and that even a Bargain and 
Sale would have done it. 2 Vern. 131. Hill. 1690. Beverly v. Beverly. 

10. 14 Geo. 2. Enatts, That A/, Common Recoveries ſuffer'd, or to be 


ſuffer d, without conveying the Freehold veſted in Leſſces, or others clainin 


wider them, in Order to make a Tenant to the Præcipe, ſhall be Valid aud 


EftefFual. | 

"Provided that Nething in this All fhall make Valid any Common Re— 
every, unleſs ſuch as are intitld to the firſt Eftate for Lite, or other greater 
Late (in Caſe there be no ſuch Eftate for Life in being, in Reverfion or Re— 
mander, next after the Expiration of ſuch Leaſes) have, or ſhall, Invfully 
Cure, or join in Conveying an Eſtate for Life, at the leaſt to the Tenant to 
the Precipe. 

And that nothing therein contain'd, ſball Prejudice the Eſtate of any Leſ- 
ſees, or Perſons claiming under them. 

And further Enacts, That where any Perſon &c, hath or have pur- 
chaſed, or ſhall pure haſe, for a valuable Conſideration, any Eftate or Fftates in 
Lands &c. whereof a Recovery &c. is, or was neceſſary to be ſuffer 'd, in 
Order to compleat the Title, ſuch Perſun &c. aud all Claiming under him &cc. 
having been in Poſſeſſion of the purchaſed Eſtate, or Eſtates, from the Time 
of ſuch Purchaſe, fhall and may, after the Kad of 20 Years from the Time 
of ſuch Purchaſe, produce in Evidence the Deed or Deeds, making a Tenant 
ts the Writ or Writs of Entry, or other Writs for ſuſſering a Common Re- 
(oder) &c. and declaring the Uſes thereof ; and the Deed or Deeds jo pro- 


= diced, (the Execution thereof being duly proved) ſhall, in all Courts of Law 


and Equity, be deemed and taken as a good and ſufficient Evidence for ſuch 
Purchaſor and Purchaſors, and thoſe claiming under him, her, or them, 
that ſuch Recovery or Recoveries, was or were duly ſuffered and perfetlea, 


= according to the Purport of ſuch Deed or Deeds, in Caſe no Record can be 
ound of ſuch Recovery or Recoveries, or the ſame ſhould appear not to be re- 
= {uarly entred on Record; Provided that the Perſon ur Perſons, making ſuch 
Died or Deeds as aforeſaid, and declaring the Uſes of a Common Recovery &c. 
= had a ſufficient Eſtate, and Power to make a Tenant to ſuch Writ or Wilts 
© © aforeſaid, and to ſuffer ſuch Common Recovery or Recoveries. 


That from and after the Commencement of this Ad, every Recovery al- 


1 realy ſuffered, or hereafter to be ſuffered, ſhall be deem d Good and Valid to all 


lutcats and Purpoſes, notwithſtanding the Fine, or Deed, or Deeds, mak- 


A the Tenant to ſuch Writ, ſbould be levied or executed after the Time of the 
= /dgment given in ſuch Recovery, and the Award of the Writ of Setj1n as 
Þ weſaid ; provided the ſame appear to to be levied or executed before the Fnd 
ile Term, Great Seſſion, Seſſion, or Aﬀiſes, in which ſuch Recovery wos 
© /Ufered, and the Perſons Joining in ſuch Recovery, had a ſufficient Eſtate aud 


Hauer to ſuffer the ame as aforeſaid. 


Nnn (ZL) King 
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( J)) The King Bound; In what Caſes, By ne or Recovery. 


1-32 H. Rovides againſt a Fine being a Bar to the Reverſion of Flay, 

8. 36. entailed by the King's Letters Patents, or by Ad of Pg. 
liament. 

2. It Tenant in Tail of the Gift of the King ſurrenders his Letters Þ,,. 
tents, this thall not extinguiſh the Tail; For the Inrolment remains of 
Record, out of which the Iſſue in Tail may have a Conſtat, and recoye 
the Land; in Caſe of the Earl of Rutland; by which they made . 
nother Device, that the King ſhould graut to him the Fee-Simple alſy, cy} 
then a Recovery againſt him would bar the Tail; contra if the Revetii 
be in the King. Br. Surrender, pl. 51. cites T. 32 H. 8. 

. 34 & 35 H. 8. 20. S. 2. Enacts that No feigned Recovery heres/sy 
tions. where o le had by Afſent of Parties, againſt any Tenant or Tenants in Tail, of 4; ) 
the Remain- Lands, Tenements, or Hereditaments, whereof the Rever/zon or Remain; 
der or Re- at the Time of ſuch Recovery had, ſhall le in the King, ſhall bind or concty1, 
1 N. is in the Heirs in Tail, whether any Condition or Voucher be had in any fa 
| 1 ph Die „ feigned Recovery, or Net; but that after the Death of every ſuch Tenamt in 

Tail, againſt whom ſuch Recovery ſhall be had, the Heirs in Tail tay enter, 


tinuance; 


A Fire with 
Proclama- 


therefore hold, and enjoy the Lands, Tenements, and Hereditaments, ſo 76 ered, 
there the 1; he F, ' the Gift in Tail. th A Rec 1 

the accordins to the Form of the Gift in Tail, the [at ce very Attic]. 
Iſſue in Tail 1 1 7 : 1 ) : 


„„ 
after the De »th of the Tenant in Tail. Br. Aſſurances, pl. 6. and cites this Statute of 34 H. 8. cap: 
But fays, That before that Statute a Recovery was a Bar againſt the Tenant in "Tail and his he, buy 
not againſt the King, but now, by this Statute, it ſhall nor bind the Iſſue. Br. Aſſurances, pl. 6 — 
5 P. Br. Diſcontinuance Jof Poſſeſſion, pl. 32. Before this Statute, a Common Þ ocovery 
barred the Eſtate Fail created by the King's Letters Patents, whereof the Reverſion coninucd in the 
King. 2 Rey. the 6th Reſolution in Wiſeman's Caſe ; and with this Reſolution agrees the 33 H. 9. tr, 
Recovery in Value. Br. pl. 31 & 29 H. 8. D. 32. pl. 1. | 

Pig. of Recov. 85, ſays, ſt is Vexata ueſtio, how far at Common Law a Rem inder veſted in the 
King, was deveſted by Recovery and Diſcontinuance; and this very Act was made to prevent thet 
Recoveries binding the Iſſue, but extends only where the Gift was by the King, or his Procurement 
Before the Statute of Donis, when the King created a Conditional Fee, there was n1 Revere, (ut a 
Peſiliiity in the King; and if the Vonee had Iſſue, and aliened, the King's Pofibility was barred 4 
well as that of a Common Perſon ; but the Statute of Donis turned that Poilibility into + Revere, l 
that the Queſtion is, If at this Day, one make a Gift to A. in Tail, Remainder to B in Tail, Ke. 
mainder to the King in Fee; if in this Caſe A. ſuffers a Common Recovery, this Bars A. and his Ie, 
and the Remainder to B. but not the King's Reverſion, for that cannot be diſcontinued or put to 4 
Right, or pluck'd our of him by the Act ot a third Perſon ; and therefore the Differ-nce cems to be, 
that by an A in Law, a Remainder or Reverſion may be deveſted out of the King, but not by 4 f 
the Party; As if there be Tenant in Tail, Remainder to A. in Fee, Tenant in Tail difcontinues n 
Fee, ard takes back an Eſtate to himſelf for Life, Remainder to the King in Fee, Tenavrt in Tail dis, 
the Iſſue is remitted, ard the Remainder pulled out of King, and Veſts in A. But the Act of the Py 
as a Fine or Common Recovery, ſhall never diveſt any Eſtate Remairder or Reverſion our of 11! 
King; bur if the Recovery is on good Title againſt Tenant in Tail, ond the King bas the Remancer ts # 
feaſible Title, there it ſhall diveſt the Remainder out of the King, ard reſtore and rem:t the! 
Owners. Plowd. 483, 553. Dyer 344. 2 R. 53. 8 R. 76. 1 Inſt. 354. 


rn 


\ ; ® 
&% » 


F. 3. The Heirs 4 every ſuch Tenant in Tail, againſt whom aur 
covery ſhall be had, ſball take no Advantage for any Reconipence u 
againſt the Voucher or his Heirs. | 

F. 4. This Att ſhall not extend to prejudice the Leſſee or Leſ/ies 0! © 
ſuch Tenant in Tail made in Writing, indented of any Manors, £9995 ©: 
for 21 Wears, or three Lives, or under, whereupon the accnſton be. 
Rents, is or ſhall be Yearly reſerved, during the ſame Terms ur Ze * & 
the ſame Leſſee or Leſſees, ſhall enjoy his or their Term or Terius, 400000; 
the Statute of 32 H. 8. 28. this Att notwithſtanding. SOR 

4. If the King had made a Gift in Tail, and the Donee Ha a 
a Common Recovery, this thould have barred the Eſtate Tail in Lt 
ton's Time, bur nor the Reverlion or Remainder in the King 


S P. Br. Re. 
covery, pl. 
31. cites 33 


H. 8. — Co. 
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it ſuch Donee had levied a F ine with Proclamations aſter the Statute of Litt. 325. a. 
| II. . this had barred the Eſtate Tail, although the Reveriion was ins 1 
de King,; but lince Littleton wrote, a Common Recovery had againſt , Wit. 
Tenant in Tail of the King's Gitt, or ſuch a Fine levied by him, the man's Caſe. 
Rererſion continuing in the Crown, is no Bar to the Eſtate Tail, by the . Rep. 7. 
Srarure ot 34 H. 8. And where the Words of the Statute be ( *whereof the e La. 
Reverion Or Remainder, at the Time of ſuch Recovery nad, jt 1, ve in the Ce. G 
Ning) theſe 10 Things are to be obſerved upon the Conttruction of that 


Subject, albert the King be his Heir to the Rever/ton ; tor the Preamble 2 os 
{peaks of Gitts made to Subjects; and none can have Subjects bur rhe N 
King 5 and allo in the Preamble it is ſaid, (tor Service done to the cov. $7. cites 
Kings of the Realm) and the Body ol rhe Act reterrech to che Preamble 8. C. & P. 
And thereiore it the Duke of Lancatter had made a Gift in Tail, and 
the Reverſion deſcended to the King, yet was not the Eſtate Tail re- 
trained by that Statute; and ſo of the like. Co. Litt. 372. b. ; 

2dly. It the King grant over the Reverfron, then a Recovery ſuſſered The Kine, 
will bar the Eitate Tail, becauſe the Ning had no Reverlion at the I ime 5 enable his 
ot the Recovery. Co. Litt. 372. b. /or:ee to 


make a long 


Le i/e b | 
5 5 | 6 X * 3 * 
Fus eranted his Reverſion, and after the Fine reſumed it. It was reſolv'd, That the Leaſe was good 


ag unſt te Iſlue. 2 Jo. 251. cites it as the Cle of Gardner v. Zambridoe, put by Churleton J. And 
tre Sir Tho. Jones, in his Argument in the Earl of Derby's Caſe, obſerves, That as the Alreration 
the Eſtate of the Donee may loſe the Protection o the Statute, fo the Alteration of the Eſtate of 
mne Donor may deprive che Iflue of it, according to the Cafe; Bur he fad he much doubted, whether 
te Donee's Fine, after the Regrant to the King of the Reverſion, would not have been avoid this 
MW the [One in Tail by the Statute of 34 H. 8. For that Act docs not require that the Reveriion al- 
ways continue in the King, but it /rfices, if the Rever{.on be in the King at the Time of the Recovery ſu; - 
er d. or Fine levied. ; y 

The Kino makes a (7itt in Tl, ſaving the Reverfſion to hinſef, and forwards FFT Lende 1 0 
Tenant in Tail to ſuffer à Recovery, and to that Latent, paſſes the Recerſion ont of et, and lodges it iu 
others, to haze it recoeyed to him after the Recovery ſuſtered, hic 15 done according! y It was ad - 
114oed by all the Barons, upon Advice witi the other Judges, that in ſuch Cafe, the Penant in Lai, 
Ide may bar this Kcverſion by a Common Recovery, and that it is not within the Starure 3.4 H, 
$ hecaule the Reverſion was onde ſevered from the Crown, and the Privity of the Eſtate gone, and 

: Statute is to be intended to reſtrain e r the Reverſion continues in the ſame Plicht as it was in at the 
|, coil heut any Alter ation. Hard 309. Trin. 17 Car. 2. In the Exchequer. The Earl of Cheſterfield's 
8. P. Pig. of Recov. 88. 


A ot | ; a 


t 
5 
* 


idly. I the King makes a Gift in Tail, the Remainder in Tail, or 
grants the Reverlion in Jail, keeping the Rever/ron in the Crown, a Reco- 
\ery againit Tenant in Tail in Folietſion ſhall neither bar the Hſtate 
Pail in Polteſion, by the expreſs Purview of the Statute, nor by Con- 
ſequence the Eſtate in Remainder or Reveriion ; For that the Reverlion 
or Remainder cannot be barred, but where the Eitate Tail in Po!icliion 
is barred. Co. Licr. 372. b. | | 
Ichly. It a Sject make a Gift in Tuil, the Remainder tothe King in A. ſeiſed of 
fe, albeit the Words ot the Statute be (whereof the Reverlion, or Re- abs ge 
mainder of the fame &c.) yet ſeeing the Eſtate in Tail was not created 2 . 
by the King, as hath been ſaid, the Eſtate Tail may be barred by a Com- 32 H. S. % 
mon Recovery. Co. Litt. 372. b. S. in Tail, 
r 2 : | temainder 
4 c King in Fee J. S. had Iſſue 3 Daughters, B. C. and D.— B. in Time of Q122n Eliz. levicd a 
ine with Proclamations &c. and died without Iflue. Ir was agreed, that this was ſufficient to bar 
Tony Heir to this Entail, by 32 H. 8. which ſpeaks of the Reverſion, and not of the Remainder be- 
4 be the King, and this Fine makes no Diſcontinuance; but Fine with Proclamations is a Bar, and 
* BY cer ſimple in the Conuſee determinable upon the Eſtate Tail, u ithout touching the Remainder ; 
5 Jag ſtill remains in the Queen. Ard the Words in 34 H. 8. 20. That the Heirs of Tenant in Tail 
hy 2 whereof the Remainder or Reverſiom is in the King at the Lime of the Recovery, may en- 
% c. will not reſtrain the general Words of 32 H. 8. And 46. pl. 118. Mich. 15 & 16 Elis. 
75 28. Anon — 3 Le. 57. pl. 84. Mich. 16 Eliz. C B. Seems to be 8 C. and ad;udg'd, Thr 
yn ve was barred, and yet the Remainder in the King was not diſcontinued; For by that Fine, an 
2 yo in Fee determinable upon the Eſtate Tail, did paſs to the Conuſce. Jickion v Dircy.— g Le. 
8 108. K. CU. and in the ſame Words. -— Mo. 115. pl. 251. Paſch 2 El! 8 Þ 490 
uot 223. pl. 253. S. C. with that of And 45. and favs, That it makes no Dj cont 2 
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Tail, to pull any Remainder out of the King, but to leave a Fee ſimple to the Gonuſee, determna 
on the tate Jail. hut in the Margin there is a Nota, that this is not to be called a Fee deen 
but a Eaſe Fee; for which fec Trin. 15 Eliz. Pl. C 555, 558. in Walfingham's Caſe. nable, 
Terant in Tail ro him and his Heirs Males, the Reverſion to the King, ſuffered a Common R 
very, orlevieda ire. The Jultices inclined that this bars the Heir, tho' it be no Diſcontigua- ON 
the Tail, nor of the Reverſicn in the King. Englefield ſaid, That he knew it to have been b; = ks 
viſement held a Bar; But Shelly doubted. 5 32. pl. 1. Paſch. 28 and 29 Eliz. Anon, — 8 2 
cited Arg. And. 171. .C 
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: 0 12 Sthly. It Prince Henry, Sou of Henry the 1th, had made a Gift in 25 
pay Bott 56 the Reiden to Henry oth, in Fee, which Remainder, by the Death.! 
S P ava Heu. 7. had deſcended to H. 8. ſo as he had the Remainder by Denen 
S. Ccired yet night Levant in Tail, for the Cauſe aforeſaid, bar the Eſtate Ta 
Pig. of by a Common Recovery. Co. Litt. 372, b. 


Recov. 87. R a . 
2 Rep. 15. 6thly. The Word (Remainder) in the Statute, is no vain Word; f. 
b. (-) 16. a. the Words of the( Preamble) be, The King hath given or granted, or c 
(b) in Witt- 2wiſe provided, to his Servants and Subjects. The Word (Rewerjjcn) i; 
man's Caſe. the Bod y of the Act, hath Reference to theſe Words, (giver or granted ) 
and (Remainder) hath Reterence to theſe Words, (therwiſe provide 
*S.P. But 4; it the * King in Confideration of Money, or Atlurance of Land. . 
4 1 tor other Conſideration, by Way of Proviſion, procure a Subject by Dees 
gives in Tail, indented and inrolled, to make a Crift in Tail to one of his Servants ac 
the Eſtate Subjects, for Recompence of Service, or other Conſideration, the Rena 
Tail may tore King in Fee, and all this appears of Record, this is a good Pro. 
be 2 1 vilion within the Statute, and the Tenant in Tail cannot, by a Conumen 
ee Recovery, bar the Eſtate Tail. H it is if the Remainder be te 
Recovery. The King in Tail; but if the Remainder be limited to the King + 1, 
D:-'3%: Nears or lor Life, that is no ſuch Remainder, as is intended by the Statute 
Mary. bl. 1. becauſe it is no Remainder of Continuance as it ought to be, as jt 15. 
185 fu pears by the Preamble, and it ought to have ſome Affinity with the R. 
Coventry, Verlion, wherewith it is joined. Co, Litt. 372. b. 


Hide and ; 
Richardſon in Canc, Ld. Nottingham v. Ld. Mounſon, 


| Pig. of Recov. $3, 89. S. P 


8 Rep. 78. mthly. Where a Common Recovery cannot bar the Eſtate Tail, by Force 
a. Trin. of the ſaid Statute, there @ Fine levied in Fee, in Tail, tor Lives er 


e, Vears, with Proclamations according to the Statutes, // net bar the 
Cafe, — Eſtate Tail, or the Iſſue in Tail, where the Reverſion or Remainderis 


Hob. 333. in the King as is atcreſaid, by Reaſon of theſe Words in the ſuid Ac; 
in Pack⸗ (the ſaid Recovery, or any other Thing or Things hereaſter io be } ad, ada, 
wüliame s or ſuticred by or againſt any ſuch Tenant in Tail, to the Contrary na- 


ale, calls : ; , ; 
G5 5 withitanding) which Words include a Fine levied by ſuch a Donee, and 


direct and reſtrains the ſame. Co. Litt. 372. b. 373. a. 


oblicue 
Strain upon this Statute of 34 H. 8. 2 Show. 117. Trin. 32 Car. 2. in the Caſe of Murr» 


Eaton, Ld. Ch. |. Pemberton ſays, That tho” the Ld. Hobart calls it an oblique and indire't Sri, 
vet it has obtained to this Time, and that it ſeems to have a great Foundation in the very Act of P 
ſiament itſelf; For it is plain by the Preamble, that it was the Alienation of the Land they hne 
hinder, and not the Manrer of the Alienation, and it had been to little Purpoſe to hinder the A! 
by Recovery, if they had left him Power to bar his Iſſue by a Fine, and that theſe Words any of 5 
Thing or Things) ſhew their Intention, not only to hinder Recoveries, but any Ting ele raw 7! 
be mae uſe of to bar the Iſſue; and ſoit ſeems wiſely done to extend that Statute, as racy dig, to b 
skin. 95, 96. S. C and S. P. by Pemberton Ch. J. 


3rhly. But where a Common Reccvery ſhall bar the Eſtate Tail, not" ith 
ſtanding that Statute, there a Fine with Proclamations fa// bar the H 
alſo. Co. Litt. 373. a. 

gthly. Where the faid latter Words of the Statute be (Vn, 1, * 
ſuffered, by or againſt any ſuch Tenant in Tail) the Senſe and Contcruct 
is, where Tenant in Tail is Party or Privy to the A, be it by De 
Suffering that which ſhould work the Bar, and uct by moor 14 
he being a Stranger to the Af, Co Litt. 373. a. 


— 


Wee 
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I it Tenant in Tail of the Giſt of the King, the Reveriion to the *3.P. by | 
King Expectant, 15 diſſeiſed, and the * Diſſcifor Jevy a Fine and 5 Years Anderſon, 


aſs, this {hall bar the Eſtate Tail; and ſo if a collateral Anceitor ct ae 


the Donee Releaſe with Warranty, and the Donee ſufler the Warranty be bound; 
to deſcend, without any Entry made in the Lite of the Anceſtor, this For he is 
(1411 bind che Tenant in Tail, becauſe he is not Party or Privy to any of aa wan 
et, eicher done or ſuffered by or againſt him. Co. Litt. 353. a. oy 2M a 
& 4 34 | 
| ; 12 , : Which the 
other Juſtices agreed unto; But Walmſley faid, This Caſe is to be well adviſed upon; for he conceiv'd 
:- wa to be remedied by the Equity of the Statute ; and that otherwiſe it would be a Common M itcheit, 
tler Donee in Tail of the King, would ſuffer a Diſſeiſin, and the Diſſeiſor ſhould levy a Fine and 
thereby bar the Iſſue. Cro. E. 595. pl. 40. Mich. 39 & 40 Eliz. C. B Strat field v. Dover. Mo. 
+6-. pl. 665 S. C. by Name of Dover v. Strataeld, rakes no Notice of whit was the Opinion of 
An erton, or the other Juſtices, but only of thac of Walmfley, and ftates the Cafe of a Gift in Tal 
hy H. , to Verney, whole Heir was diticis'd, and a Stranger being in Sciſin, levied a Fine with 
Proclamations and 5 Years palled, the Reverhion always remaining in the Crown, it ſhall bind only 
the Iſlue ſuffering it. 


rothly. Albeit the Preamble of the Statute extend only to Giits in 2 Rey. 15 
Tail, made by the Kings of England betore the Act, viz. (hath Given '\eman's 
and Granted &c.) and the Body ot the Act relerreth to the Preamble, © 2 

viz. (that no ſuch Feigned Recovery hereafter to be had againſt ſuch Tenant 

in Tail ;) ſo as this Word (/uch) may ſeem to couple the Body and the 

Preamble together; yet in this Cafe, (ſuch) ſhall be taten for (uch in 

equal Miſchief, or in like Caſe,) and by divers Parts of the Act it ap- 

pears, that the Makers ot the Act intended to extend it to Haiture Hs; 

and to is the Law taken at this Day, without Queſtion. Co. Lict. 373. a. 

5. A. made a Gift in Tail ro B. Remainder to C. in bee; C. granted 
His Remainder to F. S. for Life, the Remainder to the .Oneen, upon Condition 
to be void on Non-payment of Money; A. ſullered a Common Reco- 
very. Reſolv'd, That the Recovery bars not only the Ettate Tail of B. 
bur alſo the Eſtate tor Lite of |, S. notwithſtanding the Remainder 
in Fee was in the Queen; For this is not within the Statute of 
24 H. 8. becauſe the Eſtate Pail was not of the Giſt of the Queen, or 
ot any of her Progenitors Kings ot England. 2 Rep. 32. a. b. in Sir 
Hugh Cholmley's Caſe, cites it to have been adjudg'd 15 & 16 Eliz. in 
Cate of Jackſon v. Drury, and 27 Eliz. C. B. Wiſeman v. ſennings. 

6. A. ſciſed in Fee, for Contrauance ia his Name and Blood, and for Mo, 19x, 
Fer good Conſideraticus, Covenunted to Rand ſeiſed to the Ule of himelt S C. and 
n Tail Male, Remainder to the Uſe of B. his brother in Tail, Remain- 14, > & 
der over to other Brothers in Tail, and tor Delault of ſuch lilue ro the | |}, . Fi 
Cie of the Queen, her Heirs and Succelſors, Kings and ©necas of this s, © 
Realm, A, died, leaving Iſſue, who ſuitered a Common Recovery. 
And it was adjudg'd that the Iſſuè of that Iſſue was barred by ſuch Re- 
cCovery. 1ſt. Becauſe the Words (other Good Conſiderat ions) arc too ge- 
bveral, without a Special Averment to raiſe tan Uſe. zdly. Ihe Contiance 
u bis Sane and Blood, was not a Conſideration to raitè an Uſe to the 
cen. zdly. Neither would it have been ſullicient, had it been cx - 
E preſs'd in Conſide ration that the Queen was the Head ot the Common— 
vealth, and had the Care of preſerving the Peace of the Realm &c. 
korthere is wanting Ouid pro Quo. Athly. Had the Conſideration been fut- F# 
ficient to raiſe an Uſe to the Queen, yet this would not have brought the 
Eſtate Tail within the Protection ot this Act of 34 H. 5. For no Iſtate 
Til is preſerved by the ſaid Act, unleſs created by the King Litters 
E P aets, or of kis Proviſion, and not of the Provilion ot a Subject only. 
| *Acp. 15. a b. Wiſeman's Caſe —Als. Wiſeman v. Barnard. 45 
A. Tenant in Tail, Remainder to B. in Fee ; B. by Decd enrollcd, x 64 N 
I cranted Vis Remainder to the Ducen in Fee, during the Lite of A. and reports, 
ber His Death, as loag as any of his Iſſue Mile ſhould Ive, A. juffercd a 5 3 
ede, (under which the Plaintiff claimed) and died without Iſſue, i n 
ad then B. entred; Adjudg'd, That notwithſtanding his Grant to the », 37..." 
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Proviſo, was void in itſelt; becauſe it could never come in Policifion ; For by the 


That upon Death ot A. without Iſſue, the Remainder to the Queen was deter. 
: 1 mth mined ; bur if the Reverſion had been granted to her, ſtead of the þ,. 
W, ©, mainder, it had been otherwiſe ; becauſe, during the firit Entail, then 

ſhall be an Attendancy for the Services and Waruſhip &c. of the Iſſue ot 


ſuffers a . 
Common cr the Donee. Yelv. 149. Mich. 6 Jac. B. R. Poole v. Needham, 
covery, an 

dies without Iſſue. B. tenders the 20s. And refolv'd, That that Recovery by A. hath barred the Re. 


mainder in Fee; becauſe the Grant to the Queen was void; For it was impoſſible that ever it could tal 
any Effect by thut Grant to the Queen; and Judgment was given accoruingly. Noy. 132. Anon 


S, P. Pig. of Recov. $9. 


8. It ſeems by Hobard Ch. J. upon the 34 H. 8. 20. That if a Ma 
pleaded generally, that his Anceſtor was Tenant in Tail of the King's I 
vi/ton, and the Rever/ion or Remainder in the Crown when he tutfered the 
Recovery; this is not good without Pleading the /pecial Matter, How 
the Eſtate Tail grew, and the Recovery was lultered. Hob. 299. in th; 
Caſe ot Slade v. Drake. 

9. Donce in Tail of the King's Gift, the Reverſion being in the King, 
makes a Gift in Tail; and atterwards the ſecond Donee ſuffers a Recgry 
Reſolv'd, That his Iſſue was not within the Privilege of 34 H. $, Cir 
by Sir Thomas ſoon in his Argument in the Exchequer Chamber, in the 
Cafe of the Earl of Derby, as 13 Car. 1. The Earl of Ormond s Cale 
which he ſaid he agreed, and that there was very good Realou tor the 
Reſolution ; For the ſecond Donee's Eſtate, as far as it could, dilit. 
firm'd the Reverſion of the King, tho? it could not take it out of him, 
and his Poſſeſſion was injurious to the Eſtate given by the King, and 
therefore there was no Colour to allow it the Protection ot the 


Act. 2 Jo. 250. 
2.10. 237: 10. Richard the 3d. by Letters Patent, granted certain Lands to 


= 2% Thomas Earl of Derby and his Son, Habead. to the Karl in 411 Mal. 
S. C. — Atrerwards a Diſpute ariſing between Earl William and rhe Daughters 
Show.194 oft Ferdinando his Brother deceaſed, concerning the Title to the fail 
33 &. Lands, a Reference is had by Conſent, and an Award made. The: 
Ce ©© they obtain an Ad of Parliament, 4 Jac. recited to be in Contirmatior 
Name of of the ſaid Award, and for the determining all Controverſies; whereby 
ile Earl of neu Eſiate for Life is limited to Alice the Counteſs Dowager of feu. 
0 "6 5 nando, and then to Earl William tor Lite, (who by the iormer Leu 
| Parents was Tenant in Tail,) and his firſt &c. and ſeventh Son (wheres WE 
betore it was the ue generally) in Tail Male, and for Default ot he 
Iſſue, then to the other Perſons then living, (who before would i: Wi 
Remainders in Tail) tor their Lives, and their Iſſue in Tail Ma, = 
ſupra; with a Proviſo, ſaving all ſuch Right, Title, Incereit, or K. 
fron, as the King might have in the ſaid Premiſſes After this,  iuccc% Ws 
ing Earl of Derby, for valuable Conſideration grants away thele b 
to |. S. and for further Aſſurance, levies a Fine with Pracass WE 
Adjudged by 8 Juſtices againſt 3, in the Exchequer Chamber, ns, 
New Eſtate Tail ſhall have the ſame Protection as the Old Etats # 
before the Statute of 4 Jac. 1. That the Reverſion ſtill remains 1" *- 
Crown, notwithſtanding thoſe Alterations, and conſequently that? 
levied by Tenant in Tail is no Bar to his Iſſue; For that this 
a new Grant by Act of Parliament, but only a Confirmation and 1c) Be 
ment of the old Grant of R 3. by the Letters Patent, and 10 n ne 
the 34 H. 8. being a Gift in Tail of the Proviſion of the C0 
Raym. 338. Hill. 31 & 32 Car. 2. in the Exchequer. Murrey EIA 
11. W. Earl of Derby, ſeiſed of the Manors of L. &c. and > © 
convey*d the ſame to J. N. and J. S. with Intent that they foo! ©: ö 
the ſame to Oieen Elix. and that ſhe ſhould re-grant the fame tot 3 
C 

J 

= 

IJ 
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Earl i Tale Male, with Remainder to Sir G. S. in Tail Mal, 455 
f 


Rever/on to remain in the Crown, J. S. and J. N. conveyed accord 
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and the Oeen, tor divers good Cauſes &c. and at the Petition ot the 
nid W. re-granted to be held of the Queen, her Heirs and Succeſſors, 
by the Service of one Knizht's Fee. | An Act ot Parliament made 4 Fac. 1. 
Enacted that thoſe to whom the Limitations were made, ſhould enjo y,und 
hat the King ſhould hold fuch Eftate, Title, Intereſt, and Rever/jon, as 7 
the Act had not been made, Afterwards, upon an Award of a Rent- 
Charge of 6001. a Year to C.S. in Tail Male &c. King Charles 1. 
granted the Rever/ron back to enable the Grant of the Rent-Charee, and the 
Rever/jon, within one Year, to be again limited to the Crown. Alter this 
W. and his eldeſt Son covenanted to levy a Fine, to make good the 
Rent-Charge; and that the Lands chargeable therewith, thould be to 
the Uſe of W. in Tail Male, Remainder to Sir G. S. in Tail Male, 
Remainder to J. Ld. S. (eldeſt Son of W.) his Heirs and Aſſigns. The 
Fine was levied. The Reverſon was not re-granted to the Crown. The 
Manors atterwards deſcended to W. G. R. Earl of D. who by Leaſe 
ind Releaſe convey'd to T. and H. and their Heirs to make a Tenant to 
the Præcipe to ſuffer a Common Recovery, in which W. G. R. Earl ot 
Derby, was vouch'd and vouched the Common Vouchee; W. G. R. 
died. In an Ejectment brought by the Daughters and Coheireſſes ot 
W. G. R. Earl of Derby, againſt the Heir Male of the Body ot C. S. 
and younger Brother ot the ſaid W. G. R. Earl of Derby, deceas'd, 
Ld. Ch. B. Ward was ot Opinion with the younger Brother, (the Heir 
Male of C. S.) as to the Manor of L. &c. on the Statute 34 H. 8. which 
reſtrains the "Tenant in Tail of the Gift of the Crown, from Aliening ; 
But the other 3 Barons held the Intail in this Caſe, was a [raudulent 
Contrivance, not within the Meaning of this Statute. Pig. ot Recov. 201. 
to 213. Trin. 6 Anne, in the Exchequer. Johnſon of the Demite ot 
ſohn. E. of Anglefea, & Ux. and Lady Eliz. Stanley, Spinſter v. James 
Earl of Darby, & al. 


(A a.) Revers'd, Falſiſied, or Stay d. For what, and 
Hoy. 


. Common Recoveay may be deſeated, fruſtrated and reverſed, By Entry and 
which is called Faliitying, many Ways; as by Emrry and Plea, Ilea; when 
Action, by Action and Plea, by Flea only. Pig of Recov. 156. the F'arty's 


Entry is not 
£ : : talc 2 
by the Recovery, and he bi ings his Aſſiſe, and the Recovery is pleaded againſt him, Fe rigs Fe 


Marter to avoid the Recovery. Pig. of Recov. 156. 

By Actun and Plea, that is when the Entry of the Party that has Right, is taken away by the Re- 
covery, and on a real Action brought, the Recovery is pleaded in Bar of the Right, this may be falſi- 
hed by Plea, and ſo by Action only, or by Plea only. Pig. of Recoy. 157. : 


2. It a ſingle Recovery and a Fine be againſt the Tenant, the Writ of But if a 
Entry muſt bear Date, and Teſte before the Writ of Covenant, and be re- Writ of Ge 


turned betore. Weſt's Symb. 77. b. Sect. 3. . 


- 1 | gainſlt the 
ant and a tit of Entry againſt the Demandant, then the Writ of Covenant muſt bear * and be 


returned before the Writ of Entry, and this is called a Double Voucher. Weſt's oymb. 77. b. Sect. 2 


3. The original Writ of Entry was returnable OF. Michaelis, which 
was the gth of October, and the Ded. Pot. de Attorn. facieud. bore Date the 
1th of Offcber, and the Mittimus thereof in Bank bore Date the 307% 
Ob. which was atter the Relation of the judgment, which is 
Octabis Michaelis, tho' the Entry was Quod Poſtea 1ſt eodem Terming 
the Demandant came, and rhe Tenant Solemniter exactus non venit ſed De- 
faltam fecit, ideo Ec. and fo it ſhould be, tho' the Writ was returnable 
the laſt Day of the Term; For Poſtea iſto eodem Termino may be the 
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{ame Day that the Count and Delence 1s made; And then in this Cyr 


the Warrant of Aitorney was after Fudgment given contrary to the Sung. 
{al ot the Writ ot Ded. Pot. which is Cum breve noftrum pendeat &c, And 
the Writ is not pending after Judgment given; And o the Recoye;; 
was held erroneous. Per Curiam. D. 220. pl. 13. Sir Nich. Bacon's Cj; 
The Gran- 4. A Tenant in Tail, Remainder in Fee to B. Or the Reverhion in Fee 
tee of the to B. B. makes a Leaſe for Years, or grants a Rent-Charge, or ackngy.. 
fie the ledges a Statute; A. aſterwards ſuffers a Common Recovery, aud dies wil. 
Recovery. ot I{[ue : This Leaſe, Grant of a Rent, or Statute, are avoidable hy 
; Rey. G. b. the laid Common Recovery, otherwiſe the Recovery would be of 5 
Capel's Cie. Etlect to the Purchaſor; and the Recovery is paramount to the {aj 
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Gatcly.— 


Poph. 5.8. C. 


Mo. 154. S. C.—— 4 Le. 150. S. C. 


1 — —_— — — 
2 — N K 


5. Husband and Wife levied a Fine of Lands of the Wife, ſhe being 
within Age, and afterwards they ſuflered a Common Recovery; he 
Husband died; the Widow married again; and her Husband and (he 
brought a Writ of Error to reverſe this Fine and Recovery; The Court 
was ot Opinion to reverſe the Fine, but would adviſe on the Recovery 
becauſe it was had againſt them after Appearance, and not by Detaulr 
Goldsb. 181. pl. 116. Hill. 43 Eliz. Sir Henry Jones's Cafe. 
6. 23 Eliz. 2. Sect. 2. Enacts, That no Fine, Proclamations upon Fines 
or Common Recovery, fhall be reverſable by Writ of Error, for Falſe Latin, 
Raſure, Interliaing, Miſ-entring of any Warrant of Attorney, cr of an 
Proclamation, Miſ=-returning, or not returning of the Sheriff , or other Il ant 
of Form in Words, and not in Subſtance. 
7. A Recovery erroneous for Want of Original 1s not void, but void- 
able by Error, and till it be reverſed, he in Remainder has not any 
Right in ir, but the Eſtate Tail is barred by it. 3 Rep. 3. Trin, 
25 Eliz. inthe Marquis of Wincheſter's Caſe, 
. C poph. 8. The Writ of Entry was De uno Annuali Redditu froe Pen/ione 4 Mar- 
22. by Name carum exeunt' de Eccleſia five Rectoria &c. It was inſiſted that this was 
of Crocker erroneous, becauſe of the Uncertainty, the Demand being in the Dif- 
and York - : > > ny ny 
„ Dor, junctive (of a Rent or Penſion) but adjudged that the Writ is good e- 
nough, and that there is no Uncertainty ; For that Redditus and Pen- 
110 (as this Cale is) are ſynonimous Words, the latt Words (exeunt' de 
Rectoria) proving it to be a Rent; For were it an Annuity it would 
not be iſſuing out of the Rectory; But in ſuch the Parſon thall be 
charged in reſpect of the Rectory. 5 Rep. 40. a. 41. a. Paſch. 35. Elis. 
B. R. Dormer's Caſe. 
9. Writ of Error was brought to reverſe a Common Recovery ſuffered ii 
the County Palatine of Lancaſter ; The Error aſſigned was, That it was 
{uttered by Husband and Wife, the Wife being under Age, and that the of- 
peared, and entered into Warranty as Vouckce per Attornatum, Wha i 
ſhould be by Guardian, or in Propria Perſona at the leaſt ; and this wa 
held to be Error; But Haughton J. ſaid, That at the Time ol Sulter1ns 
this Recovery, this was held to No Error, but that it has beea fe- 
ſolved other iſe ſince, and that this Matter had been argued here finde 
OY a Judge. 2 Roll. Rep. 85. Paſch. 17 Jac. B. R. Lady Darcy» 
ale. 
10. A Common Recovery was ſuftered, and a Nit of Entry was , 
filed, and for this a Writ of Error was brought; And it was moved cha 
it might be examined whether any Writ was filed or not; Bur tb. 
ourt denied it, but f it appears by Record that a Writ was filed, chen 
they would conſider whether a New Writ thould be filed or not; and 
they ſaid that ifa Recovery be exemplified by the Statute of 23 £45. 5 
tho' ſome Part of it be loft, yet it is aided. Litt. R. 299. Mich. 5C#: 
C. B. Anon. „ 
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II. In Error to reverſe a Common Recovery in Wales, upon the Scire 
Facias the Sheriit returned ſeveral Tertenants, who pleaded ſeveral Pleas, 
the One, That he 1s only Tenant for Tears of the Demiſe ot one Owen; 
Another, That there are other Tertenants of the Land viz. A. B. &c. not 
named in the Writ, Judgment of the Writ; Another pleaded, That the 
Flaiatif{ had entered iuto Part pending the Writ. Upon Demurrer to theſe 
Pleas, rhe Court held them to be Frivolous, and awarded that they plead 
in Chiet, Raym. 55, 56. Mich. 14 Car. 2. Wynne v. Loyd. 

12. Error was brought ot a Common Recovery had at the Grand Lev. 135 
Selſions in Wales upon a Quod ei detorceat in Nature of a Writ of ih. 10 
Right, 1ſt, becaute the Summons is dated Subſequent to the Dedimns Poteſ- * 4 * 
tatem; but this was not much relied upon, by reaſon it had been diſal- and favs, It 
lowed 39 Eliz. in Argentin's Caſe ; a2dly, Becauſe here was no Warrant was antwer- 
of Attorney at the Time of the Appearance 3 For it appears to be Teſted atter ed it ſhould 

is it Was: \k. : | e intended 

tne Appearance; But to this it wasanſwered, "Thar the Vouchee may ap- lime pra 
pear by him/el/, or by Attorney, tho“ there be not any Summons or other Pro- Vouchee 
ceſs agaraſft him, and that ſo are 18 E. 2. Fitzh. Voucher 230. 5 E. z. being pre- 
Fitzh. Voucher 197. 13 H. J. 24 and other Books, and that theretore ſent in 
the Common Recovery is good, and the Proceſs void; And the Court 3 
alter ſeveral Arguments ſaid, that a Common Recovery, being a common ney, and fs 
Aſlurance, they world intend anther Warrant of Attorney made in due the Sum- 
Iime, and fo the Common Recovery was affirmed ; Nota, That this Mons ad | 
was a \V rit of Error brought by the Vouchee. Sid. 213. pl. 12. Trin. 16. r — 

| - andum, rhe 
Car. 2. B. K. Win v. Floyd. Ned. Þ.. 


. f : vary teltatem, and 
the Warrant made thereupon, is void; And of this Opinion was the Court, and ſid they would net re- 


verſe a Common Recovery, if by any Means they could make it good, and fo affirmcd it. 
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13. If Error be brought to reverſe a Recovery, there mult be a Hire 
Facias againſt the Heir and Tertenants, 3 Mod. 274. Hill. 1 W.&M. 
B. R. Anon.—— The Court awarded a Scire Factas againſt the Terte— 
nants (the Heir was an Infant) Carth. 112. Paſch. 2. W. & M. B. R. 
Earl of Pembroke's Caſe. 

14. A, upon a Commiſſion had made an Attorney in order to ſuffer a 
Recovery this Term, which was done the laſt Aſſiſes at York.— A 
Motion was in Behalt of the Heir in Tail to fop the pains ot the Com- 
mon Recovery, and ſeveral Affidavits were produced to ſatisfy the 
Court that A, (tince the laſt Aſſiſes) died in Ireland, and the Court being 
latisfied of the I ruth thereof, did ſtay the paſſing the Recovery, and ſaid 
it it ſhould paſs ic would be errozeous. 2 Vent. 90. Mich. 1 W. & M. 
C. B. Sir Thomas Gower's Caſe. | 

I5. A Common Recovery was ſuffered, in which a Feme Conert was 
Vouchee, and under Age, and appeared by Attorney, and the fame was re- 
verſed Niſi Caula at the End of the Term. $5 Mod. 209, 210. Paſch. 8 
W. 3. Stokes v. Oliver. 

16. Common Recovery may be avoided by there being 2 Tenant to 4s when a 
© the Precipe, or it the Writ is brought again/# a Stranger that had nothing, \ rit of 
and he vouches Tenant in Tail in Poſſeſſion, or becauſe he that hath the . 
late and Right is not Party or privy to the Recovery, Pig. of Recov. againſt the 

105. Diſſeifor, and 
he wouckes a 
Stranger, or if another have a Term or Intereſt at the Time of the Common Recovery, there they may 


fallify to fave their Intereſt ; or it it be by Covin by Tenant for Life to diſinherit the Reverſioner, or if 
there be an Error of Subſtance in the Recovery, a Writ of Error lies. Pig. of Recov. 165. 


7. 10 & 11 W. & M. 3. 14. Enacts, That 20 Fine, Recovery, or 
J 1 N ſhall be reverſed for Error unleſs Writ of Error be brought within 
20 Tears, 
E 15. 14G. 2. Enafts that every common Recovery already ſuffered, or here- 
erte le ſuffered, ſhall, alter the Expiration of 20 Years from the Time of | 
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Agreement whereof ſuch particular Tenant is ſo ſeiſed, or againſt any other, with Veacts 
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the ſuffering thereof, be deemed good and valid to all Intents and Purer. 
it appears upon the Face of ſuch Recovery, that there was a Tenant 70 1h 
Writ ; and if the Perſons joining in ſuch Recovery had a ſufficient Eftate ay; 
Power to ſuffer the ſame, notwithſtanding the Deed or Deeds for making the 
Tenant to ſuch Writ, fhonld be oft or not appear. 

Provided always, That this Alt ſpall not extend to make any ſuch Cum 
Recovery heretofore ſuffered valid, and effetFual in Law, which hath ly 
avoided by any lawful Act or Means, or which ſhall hereafter be awideq ly 
Entry duly made on or before the 16th Day of Fanuary 1740. or by Fudgmejs 
or Decree had or obtained upen ſome Action or Suit at Law or in Equity, co. 
menced or to be commenced on or before the ſaid 16th Day of January, ad 
proſecuted with due Diligence; but every ſach Common Recovery ſl all retain 
and be of ſuch Force and Effect only as the ſame would have been if this An 
had never been made. 

Provided that nothing in this Act contained, fall be conſtrued to Prejudice 
or affett any Oneſtiom of Law which may ariſe upon Common Recoveries ga 
remedied or mtended to be remedied by this Act; but all ſuch Common Recs. 
veries ſhall remain and be of ſuch Force and Effect only, as the ſame cn 
have been if this Att had never been made. 


43 


em... 


(B. a) Error to reverſe a Common Recovery. By colon 


it may be brought. 


E HERE a Common Recovery is avoidable, it muſt be ayoidet 
by him that is barr'd by the Recovery; As by the Iſſc of Tenan 
in Tail, or it none, by the Remainder-man, or Rever/ioner by W rit of Er. 


ror. Pig. of Recov. 165. 
But quere 2. Tenant in Tail (being Sheriff of the County where the Lands lay) 


it hem ſuffered a Common Recovery, and releaſed all Errors; and upon Error 


. N N 
3 4 N by him (by Conſent) there was Judgment againſt him, vet {- 
have Writ veral Juſtices thought that this was no Bar to his Iſſue, or to him in Re- 
of Error, if nainder, to bring a Writ of Error or a Formedon ; tor ſuch Releaſes d 


wo 7 not bar the Right of Entail &c. D. 188. Sir R. Rowler's Caſe, cites, 
oy y the H. 8. 1. accordingly, | 


Starute of | 
R. 2. or by the Common Law, becauſe he is not Privy in Blcod to the Tenant in Tail that loft the Land 


erroneoufly. And it ſeems by the Opinion in P. 4 H. 8. fol. 1. that he may. D. 188. Sir R. Row 
let's Caſe. | 


This Act 3. 14 Eli. 8. Enacts that all Recoveries had or proſecuted (by Agreement 
10 — way of the Parties, or by Covin) againſt Tenants by the Conrteſy, Tenant in Toi 
. after Peſſibility of 1/ſne Extintt, for Term of Life or Years, or of Eſtates 6« 


covery, un- 1 1 | | 
leſs it be by 7erminavle upon Life or Lives, or any Lands, Tenements or Hereditament, 


or Coin. over of any ſuch particular Tenant, or of any having Right cr Title to d. 
Co. Litt. | | 3 
ſuch particular Eftate, ſhall from henceforth (as againſt the Reverſtcuers, © 


262. 4 —— 


If there be them in Remainder, and againſt the Heirs and Succeſſors) be ce] vid. 
Tenant for | 

Life, the Remainder in Tail, the Reverſion or Remainder in Fee, and Tenant for Life be impleaded 
Agreement, and he vouches Tenant in Tail, and he vouches over the Common Vouch-e, this hail 
the Reverſion or Remainder in Fee, altho' he in Reverſion or Remainder did never aſſent to the Re. 
covery ; becauſe it was not the Intent of the Act to extend to ſuch Recovery, in which the Tenant i 
Tail was vouch'd ; for he has Power by Common Recovery, if he were in Poſleſlion, to cut off Mt 
verſions or Remainders. And ſo if Tenant for Life had ſurrender'd ro Tenant in Tail, he migh: “ 
barr'd the Remainders and Reverſions Expectant upon his Eſtate. Co. Litt. 362. a. 


Le. 2-0. 4. Baron and Feme Jointenants, Remainder to the Heirs of the Bo" 


Ad Lond of the Husband, Remainder to B. Baron ſuffers a Common Recos 


— 
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— 


alone of all, in which he was Tenant to the Præcipe, without naming Queen v. 


his Wite ; B. the Remainder-man is attainted of Treaſon, and executed, ren. 
and by Act of Parliament forfeites to the King a// his Manors &c. Re- mitting the 
verſions, Remainders, Uſes, Poſſeſſions, Offices, Rights, Conditions, and Writ of Er- 
all other His Hereditaments. The Recovery being erroneous, the King he had 
brought a Writ ot Error to reverſe it. But adjudged, That the Writ was Ki. * 4 
not given to him by any Words in the Act ot Forteiture, che Party hav- Wind: oe 
ing no Right of Entry, but only a Right of Action, which does not paſs the Act, yer 
by 


thoſe general Words. 3 Rep. 2. Trin. 25 Eliz. The Marqueſs ot it could nor 
Winchetter's Caſe. 


= trom 
a 1 im toa Pa- 

by a General Grant of the Manor cum Pertinentiis, and of all his Intereſt, Claim and Demand thera- 
in norwithſtarding the Clauſe De Speciali Gratia &c. F or if the King could grant it, it muſt be by 
Virtue of his Prerogarive, (for no Common Perſon could do it) and then it ought to be by expreſs and 
preciſe Words. Reſolved 3 Rep. 4. b. The Marqueſs of Wincheſter's Caſe. | 


tentee 


5. A Writ of Error was brought to reverſe a Common Recovery, and 
1 Scire Facias iſſued out againſt all the Tertenants who made Default, and 
the Recovery was revers'd; and it appearing afterwards that the P/1iz- 
tif in the Writ of Error had no Title, there being a Remainder-man before him, 
the Court revers*d the former Reverſal, Per Cur. 5 Mod. 396. Palſch. 10 


W. z. Anon. 


(C. a) Pleadings. 


I. HE Detendant pleaded a Recovery by Writ brought De Tene- 
mentis prædictis, which is not the uſual Way ot pleading thein, 
bur ſpecially to aver that the Writ was of ſo many Me; nages, ſo many 
Acres of Land, Meadow or Paſture in certain, and upon ſuch Writs only 
Recoveries of Lands are paſs d. And becauſe it did not appear to the 
Juſtices by the Record before them, that the Writ upon which the Re- 
covery was had, contained any Certainty of Mefluages or Acres, the 
judgment given in a former Action in B. R. was revers'd iu the Exche- 
quer-Cbamber. Mo. 691. pl. 953. Paſch. 32 Eliz. Wiſeman v. Jennings. 
2. Common Recoveries ate fo uſual, and their Form and Order of 
Proceeding ſo notorious by Appearances the firſt Day, & Gratis &c. that 
the Law takes Conuſance of them; and rheretore the Judges Ex Officio, 
without Allegatica of the Party, will take Notice that they are Recoveries 
bad by Conſent of the Parties for Aſſurance of Lands. 5 Rep. 41 Paſch. 
35 Eliz. The laſt Reſolution in Dormer's Caſe. | 
3. It he in Rever//on ſuffers a Recovery to averſe Uſes, his Heir can- 
not plead that his Father had nothing in the Land ar the Time of the Re- 
covery ; tor he is «/topp'd to ſay, That he was not Tenant to the Præ- 
ape. And it was agreed, That it was a good Recovery againit him by 
5 8 Quzre this Caſe. Godb. 147. Paſch. 3 Jac. C. B. Duke v. 
mich, 
4. Ina Sire facias upon a Judgment againſt the Earl of Derby, the Exception 
Sheriff returned the Earl of Bridgwater and Anne his Wite 7:rtenants of was taken to 
the Manor of B. They pleaded that H. 7. was ſeiſal of the Manor and _ TE 
Lands in Fee, and granted the fame to George Lord Strange in Tail Male; pg uo un 
and that it deſcended to his Son Thomas, and from him to Ferdinando, who becauſe it 
dying without Iſſue Male, it deſcended to Milliam Earl ot Derby as Heir did not ſet 
Male, who levied a Fine thereef to Earl f Bridgwater and Anne his Wife. forth that it 
he Plaintiff replied, and confeſs d the Entail and Deſcent to Thomas, who wa ee 
ſuffered a Common Recovery to the Uſe of himſelf and his Heirs, and that he was no Eve- 


ered Secundum Recuperationem priedlict. and was ſeiſed in Fee, and that cution of it, 
a” it 
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the Eſtate it deſcended from him to Ferdinando in Fee &c. The Defendant rejoing th. 
VVV 
barr'd by der, Judgment was given againſt the Plaintiff; For, iſt. A Judgn 
ſuing o without Execution doth not alter the Eſtate, but that in the mean Tine 


Execution ; the Tenant in Tail continues ſtill jeiſed in Tail, and fo it deſcended © 


vin. 


Execution Tevive. 2dly. Here was not any good Execution pleaded of 


3 his Iſſue, and ſuch Iſſue till Execution had, ſhall avoid all Charges made 


by the Tenant in T ail. But when Execution is ſued, ſuch Charges ſhall 


—_ the Re. 
be ſued, then covery ; tor he pleads that Ceſty que Uſe entered Secundun 1 
the Keco- zem predie. bur it ſhould have been, by Virtue of the ſaid Recovery, Jo, 5 


__— Mich. 18 Jac. C. B. Aubrey v. Lord Bridgwater. 


him againſt 


for if no 


v hom it was ſued, ſince no other Uſe appears 1 Lev. 32. Mich. 23 Car. 2. B. R. in Caſe of Hude 


v. Benſon and Baron. 


Bur the Reporter makes a Quære of this Reaſon ; for before Execution hoy. 
any Uſe of the Recovery ariſe ? 1 


S. C. Cited 3 Lev. 108. in Caſe of Hollet v. Sanders. 


For more of Recovery Common in General, See Ainendments 
Executions, Remainder, Voucher, and other proper Titles 


Recuſant. 


ce E) (F) (A) Forferture. Mat ſhall be forfeited by Recuanc, 


And to whom. 


The Pefen- I. 23 Fiz. cap. 1. LNacts that all Forfeitures incurr'd by this Af, ſpl 
dant was in- H. 1. be divided into three equal Parts, one Third to thi 
dicted upon Oeen for her own Uſe, one other Third to the Queen for Relief of the Por g 


he Statut | | ' a 
= El ni 95 the Pariſh where the Offence is committed, and the other Third to him that 


Recuſants, Will ſue for the ſame, 

by the Name 

of IV. S. of Southwark, Gent. and after Judgment a Writ of Error was brought, and aſſign'd for Error 
that in the Indictment he is not named of any Pariſh, but of Southwark generally, in which Pace there 
are many Pariſhes ; and fince by the Statute Part of the Penalty is to be applied towards the Relief af 
the Poor of that Pariſh where the Offence was committed, therefore it ought to appear of what Parih 
the Defendant is. But the Court held it to be well; for all the Penalty belongs firſt to the Duten , and 
the Inhabitants of the Pariſh where the Offence was committed, are to ſue in the Exchequer for 1 
Third Part, upon a Surmiſe that the Offence was done in their Pariſh. Paſch. 26 Eliz. B R. 2 Leon 
167. Scott's Cale — See (P) pl. 1. 


S. C. Le 97 2. It was adjudged that Copyho/d Lands are not within the Statute ol 
pl T0 , the 29 Eliz. by reaſon of the Prejudice that may come thereby to ti: 
Eliz in the Lord, who has not committed any Offence, and therefore {1!.all not 19 


Exchequer, his Cuſtoms and Services. Ow. 37. Salherd v. Evered. 


by the Name N 
of Saliard v. Everatt. Man wood conceived that they were liable, by reaſon of thoſe Words, (A one! 


the Lands &c. liable to ſuch Seiſure &c.) And Clark B. ſeemed to be ot the ſame Opinion; but g, 
Judgment.——S. C cited Hard 433. in Caſe of the Duke of York v. Sir John Marſham —— bt tn 
Statute of 35 Elix 2. S. 4. Enacts that if the Off ender againſt that Act ſhall have any Copy hold Fate, 
Hall forteit the ſame during hit Lite to the Lord of <vhom it is holden, if ſuch Lord be net a Popiſh Recuſanit, 


feis'd upon Truſt to the Uſe of any Recuſant. And in ſuch Caſe the Forfeiture ſhall be to the Hing. 


The Aing 3. The King ſhall have the two Parts of the Lands forteited for Rec 
lee fancy as à Pledge and a Nomine fenæ; and the * Profits thereof thal! 2" 
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5 a 


he accounted to go to the Payment of any Part of the Debt, but ſhall be ſimple in the 
retained until the Debt of 20 J. per Month, be ſatisfied in ſome other Manner. es {for 
Cro. E. 845. Trin. 43 Eliz. in Cam. Scacc. Gage's Caſe. 88 
his Heirs 

n B. Ward's Cafe. 


' + But the 1 Fac. 4. S. 4 Enacts that e Profits ſhall go towards the Payment. 


3 Fac. 1. 4. F. 8. Enacts that every Offender not repairing to Chucrh 
iter therr Conviction, fall pay into the Cheguer, in ſuch of the Terms of Haſter 
ind Michaelmas as fall happen next after ſuch Convittion, the Sum then due 
wr the Forfeiture of 20 J. per Month, and yearly after that (in the ſame 7 erms) 
according to the Rate of 20 J. per Month, except where the King ſhall be pleaſed 
10 take two Thirds of their Lands and Leaſes in Lieu thereof, or that they 
conform themſelves and come to Church. 
$. 11. The King may refuſe 20 1. per Month, and take two Third Parts c,. 
his Lands and Leaſes ; but here he ſhall not include the Recuſant's Manjjon- 
houſe, nor demiſe his two Parts to a Recuſant, or to any other for a Recuſant's 
Uſe. And the King's Leſſee for his two Parts ſhall give ſuch Security againſt 
committing of Waſte, as i the Court of Exchequer ſhall ve thought ſufficient. 
. 37. The Offences made Felony by this AG, ſhall not cauſe Loſs of Dower, 
E Corruption of Blood, or Diſberiſon of Heirs. 
F. Tenant for Liſe, being a Recuſant, conſented, that he in Remainder 
ould fell Timber which he did, and old it, and the Vendee brought the 
Money into the Exchequer tor the Opinion of the Court, whom it be- 
longed to, and the Court held that the Recuſant was not intitled to ir, 
but he in Remainder; and it was order'd to him upon giving Bond to re- 
pay it, it the Court thould fee Cauſe ; But the Court were clear that the 
King was not intitled to the Trees fo cut down, 1 Bull. 133. Paſch. 9 
ac, Anon. 
f 6. It was reſolved, That the Statute of the 23d Eliz. which inflics 
the I enalty of 20 J. per Month does not repeal the 11t of Eliz. which gives Aud this ap- 
the kerferture of 12 d. for every Sunday &c. But that both ſhall be paid; kg ” Ja. 
For both may ſtand together; belides, the 12d. is given only to the 4. Which 
Poor, but the 20l. to the King &c. 11 Rep. 63. b. Mich, 12 fac. Dr. gives a ſpee- 


Fotter's Cale. 8 
5 dy for the 
Recovery of the 12 d. by Diſtreſs. Roll. R. 94 S. C. 


1 
E 
<A 
7 
4 


E 
4 


7. A. being the King's Ward died, leaving 2 Siflers and Cokeirs of full Age, Jen. 297. 
the Eldeſt went Abroad in her Brother's Lite-Time, and there became 8. C. —— 
and remained a Nun Profeſt, whereby ſhe was diſabled by the Statute won 9 
5 Jac. to take any Benefit of her Lands, till the returned and received Marcia. 
the Sacrament; And it was reſolved by Montague, Hobarr, and Tan- That Tan- 
held, that her $:/ter ſhall not ſue out Livery of the Whole, but that the King field Ch. B 


ſtall hold a Moiety till the other thould conform and take the Oath re. Sontinuc of 


quired, Ley 59. Paſch. 15 Jac. in the Court of Wards. Tredway's Cale. Opinion. if 
8. In Debt upon Bond, Defendant pleads Recuſancy according to 21 

Jac. 5. per Cur. Debt of a Recuſant is not forteited to the King as in 

Outlaw ry; But if he fail of Payment of the Penalty impoſed by the 

dtatute, J hen &c. Het. 18. Paſch. 3 Car. C. B. in the Caſe of a Recu- 

ſant Convict, | 


9. A Security taken in Truſt for a Recuſant Convict is liable to the 
King's Debt of 20 l. per Month. N. Ch. R. 132. 21 Car. 2. in the Cafe 
ol Attorrey-General v. Sands. 

10. Hates Tail are not within the Statute of Recuſancy. Per Levins 


q . ze. 112 Trin. 31 Car. 2. in Cam. Scacc. in the Caſe of Murry 


— . 
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Nors till Conformity, with Satisfaction of the Arrearages. Per Coke Ch. J. 4 Le. 239. Mich. 
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1 ee e, (B) Forfertures Determined, or * Diſcharged. And , 
1. cap. 2. Reſtitution in what Cales. 
S. 4. at (N) 


I. I F one be convicted on the Statute of Recuſancy, tho he reconcilꝭ iy. 
/elf after to the Biſhop, yet he ſhall not be re/fored to the Proſis dt 
his Linds taken before; And tho' on the Death of a Recuſant an 4&4... 
vit is made, and upon this a Diſcharge is obtained; yet it is a Rule ,; 
the Court that a Commiſion ſhall be awarded firit to inquire his HDi 


Sav1l. 130. pl. 201. Anon. 
And after- 2. A Termor tor Years being outlawed upon the Statute of Recuſync, 


wards I rin. by which his Term was forfeited to the Queen, the Lord Treaſurer 4; 


4.5 wear Barons of the Exchequer /0/d it tor 10 J. and afterwards the Outlayr, 
Walmfley was reverſed ; And Anderſon and Walmſley conceived that the Term“ 
gave Jace ſhould have his Term again, and not the Money for which it was fd, 
Plans But Periam doubted. Cro. E. 28. pl. 3. Paſch. 34 Eliz. B. R. Eyu 
Periam not Wood fine. ; 


being re ſolv- 
ed. Ibid.— And. 2-7. pl. 285. S. C. Becauſe he could not come in no Senſe to that which he loft, une; 


he had his Leaſe ; For again ſt the Queen he could not be ſatisfied becauſe he loſt by rhe Ourlawry, & 
of on * the Caſe of a Common Perſon be. — S. C. cited 2 Vern. 313. Hill. 1693. in the Caſe of Porte 
v. Aylift. 


3. 35 Eliz. 2. . 15. Enacts, That if any Perſon off ending ggainſt thi; 
Att ſhall before Convitt#ion come to ſome Pariſh Church on ſome Suiday ar le. 
tival, and make a publick Submiſſion and Declaration of his Contormity as i; 
appointed by this Att he ſhall be diſcharged from all Penalties and Firtd- 
tures. 

F. 16. Every Aſiniſter or Curate where ſuch Sulmiſfren ſhall be matt, 
ſpall enter the Submiſſion in a Book, and within 10 Days certify tbe ſane ©: 


the 2 of the Dicceſe. 
Raym. 466. 4. Upon a Motion to all 22 udges, upon the Statutes 33 H. 8. and 
cites S. C. 23 and 28 Eliz. if a Tenant in Tail becomes Recuſant, and is cont Tei 


of Okeden | 
v. Reynell. wards dies, Whether his Iſſue ſhall avoid the Seiſure of the Queen? They 


But the all agreed that he ſhould, becauſe it is not a Debt upon a [udgmen:, 


_ wm as 33 H. 8. requires; But it Judgment had bee n given, the Iſiue fend 
throw Roll. be bound. Mo. 523. pl. 691. Mich. 39 & 48 Eliz. Anon, 
Rep. 94. ]1— 
If : Kecufant Tenant in Tail doth not pay his 20 J. a Month, and 2 Parts of his intailed Lands be fei *at 
that Cauſe, and he afterwards dies, the Tuſtices conceived that the Iſſue in Tail ſhould not have th! 
Lands out of the Queen's Hands before that Debt be ſatisfied; But that the //ive ought to be car; 
with that Debt; Sed dubitatur. Cro. E. 846. Trin 43 Eliz. in Cam. Scacc. in Gage's Caſe. 

If a Recuſant be Convict, and dies before the King is ſatisfied of the Penalty, and before that he 
ry the Lands, then he ſhall not ſeiſe after his Lcath. Per Counſe! Arg. fays it was ſo refolved vit4m:! 

ears in the Exchequer. 2 Roll. Rep. 25. Paſch. 16 Jac. B. R. Parker v. Webb. 

There are 2 Hays of convicting Recuſants; If it be by Proclamation his Eſtate may be /ci/e4 on . 
King's Election of a 3d Part, or by Way of Diſtreſs for 20 J per Month; but when he dies his Land = 
be diſcharged in the Hands of his Heir; For the Words Tenement or Hereditament won't n 
but otherwiſe when convicted by Trial on a Venire, and Judgment againſt him thereupon ; For inc" © 
becomes a Debtor to the King, and thereby Eſtates Tail 1 to the King by the Word He 
taments. Per Levins. 2 Show. 112. Trin. 32. Car. 2. in Cam. Scacc. in Cafe of Murry v. Ey ton. 


34 by Proceſs, and not by fudgment had upon a Trial or 2 and atrer- 


5. 1 Fac. 1 cap. 4. F. 3. Enacts, That if any Rec nſant dic, I is H. 
being no Recuſant, ſuch Heir ſhall be diſcharged of all Penalties ine 
his Anceſtors Recuſancy ; And if the Heir be a Recuſant, ond oft” 
become conformable and repair ts Church, and fhall take the Oath Nh 
macy before the Archbiſhop or Biſhop, ſuch Heir ſhall be diſcharged c ** 


nalties. 


Recuſant. 
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J 4. If the Heir of any Recuſant ſhall bewithin the Age of 16 Years at the 
Deceaſe of his Anc:/tor, and foall after his Age of 16 Tears be a Recuſant, 
ſuch Heir ſball not be diſcharged of the Penalties, until he ſubmit or reform 
"himſelf, and repair to Church, and take the Oath of Supremacy. 

6. 3 Fac. 1. 4. F. 17. Provides, That the Party conforming himſelf ſhall 
from thenceforth be admitted to diſcharge or reverſe an Indictment. 

7, If Recuſant brings Action, and Defendant pleads that he is Recu- 
{ant Convict, and then the Plaintiff conforms, which is certified under 
the Seal of the Biſhop, and upon this the Detendant is ordered to plead 
in Chief, and then the Plaintiff relapſes, and is convicted again, the De- 
tendant cannot now plead his Diſability again. Agreed per Cur. Litt. 
Rep. 238. Hull. 4 Car. C. B. Anon, 


C) Forſeitures. Prevented, or not, by Conveyances. 


23 Elis. cap. | 
1. F. 13. of the Sefrons, or hereafter to be made, 
Penalties inflicted by this Statute are hereby declared void. 


I. 
to evade the 


LL fraudulent Aſſurances made fince the Beginning 


See Uniyer- 
litjes. 


A Convey- 
ance was 
made the1 9th 
of Eliz. be- 
fore the 


making of this Act of all the Party's Land to Feoffees and their Heirs on Condition that they ſhould main- 
tain him and bis 3 prefer his Dau hters in Marriage, pay his Debts, and account for the Surplus of the 
Profits at the Year's End; with a Clauſe of Revocation. Afterwards the Statute was made and the Party 
convicted of Recuſancy, and a Commiſhon iſſued to inquire of his Lands, the Jury upon this Caſe would 
nor find that he bad any Lands; But upon Reference to all the Judges of England, W hether theſe 
Lands were within the Statute, it was reſolved by all, that notwithſtanding the Conveyance, the Lands 
were liable; and the Jurors, for giving their Verdict againſt the Evidence, were committed and fined 


501. each. 3 Lec 147 Hill. 28 Eli. in the Exchequer. Sir John Southwell's Caſe. 


2. * 28 or 29 Elia. 6. F. 1. Enacts, That every Grant, Conveyance, * The Sta- 


Leaſe, Incumbrance, and Limitation of Uſe out of any Lands 
or made by any Perſon who ſhall not repair to ſome Church, or Chapel, or 
anal Place of Common Prayer, contrary to the 234 of Kliz. 1. and which 
ſhall be revocable at the Fleaſure of ſuch Offender, or is direttly or i ndirecily to 
or for the Be hoc or Haintenance, or at the Diſpo/etion of any ſuch Offender, 
whereby or in Conſideration whereof, ſuch Offender and his Family ſhall be 
maintained or relteved, fhall be witerly void againſt the Queen, as to the 
ledying and paying of ſuch Sums, as any Perſon ought to pay or forfeit for not 
coming to Church as aforeſaid, and ſhall be ſeiſed to her Majeſty's Uſe as is 
thereaſter mentioned in the ſaid Att. 


£ 


£9c. to be had tute called 


the 28th of 
Eliz. and re- 
ferred to be 
that Name 
in the 3 5th 
of Eliz is 
the ſame 
with the 
29th of Eliz. 
it being 

in ſome 
Books call- 
ed the 


28th, in others the 29th; but (as it ſeems) more properly the 29th; For the Seſſion wherein it was 


made was by Prerogation held the 5th of Feb. 29 


liz Caw ey. 123. — But in ; Lev. 
Petrev. the Univerſity of Cambridge &c. where the Defendant pleaded the Statute as the 


2 


333. Lord 
29th of Alix. 


it was held ill; For that the Parliament commenced the 2Sth of El1z. — 2 Lutw. 1117. S.C. — And 
| Lutw, 203. 208. Percival v. Pitchell ſays the Roll of Parliament was ſearched, aud it appeared to 


be the 28th of Eliz. 

3. Scvrities taken in other Men's Names, after an Act of Parliament ſub- 
jefing the Eftates of Recuſants to a Forfeiture, ſhall be preſumed in Law 
to be ſo taken, to the Intent to defeat the King of the Forteiture, 12 
Rep. 2. Ford and Sheldon's Caſe, 


(D) Con- 
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See () (D) Conformity. When, Where and How it may be. 


In Debt for 1. 23 Elig. cap. 1. Rovides that any of the Offenders againſt the ſaiq 


20 |. per F. 10. Am, who ſhall before Fudgment Submit anl Conforn 
CT, themſelves to the Biſpop of the Dioceſe, or iu open Aſſiſe or Seſſions, ſhall be . 


to Church, charged of every the Offences therein contained (except Treaſon and Miyprijicn 


brought up- of Treaſon) and of all Pains and Penalties incurr'd for the ſame. 
on the Sta- 
rute 23 Eliz. At the Trial, after the be” ſevorn, and before Verdi given, the Defendant came into C,y14 
and did there ſubmit, recognize, acknowledge, and confeſs that he had offended &c. and proved a 
be had conformed ſince the Suit brought &c. and did promiſe to conform & and alleg'd that he was never 
indicted or proſecuted for any Offence of this Nature before, The Queſtion was, Whether this Con. 
forming diſcharges the Action and Verdict, which was given for 401. It was inſiſted that it did p., 
becauſe the Plaintiff in an Action Tam Quam had an Intereſt by the Verdict, which ſhall not be dives. 
ed within the Intent of that Clauſe in the Statute, becauſe it refers only to Caſes where the Party is is. 
dicted or arraigned, and not to Actions. But it ſeems that thoſe Words ſhall be taken diſtributive), 
(i e.) Arraignment in Caſe of an Indictment, and a Trial in all other Actions. But no Reſolution u 
| hers but it was adjourn'd for farther Conſideration. Raym. 391. Trin. 32 Car. 2. B. R. Okeden 4 
beden v. Keynell. 2 Show. 179. S. C. adiornatur. The S. C. came on again Paſch. 34 Car. 2. 
Raym. 465. And the whole Court reſolved that the Action and Verdict was diſcharged. And the Re. 
porter (who was one of the Judges) gives for Reaſon. 1. Becauſe the Conforming was before Trial 
2dly, Becauſe by Verdict the Plaintiff acquires no Debt or Duty till Judement. And to the Objection thy; 
this will diſcourage Proſecutors, he ſays that it is no more Loſs to him than if the Recuſant had died, 
and that the Proſecutor undertook this Suit ſubjeEt to the ſame Hazard. And 2dly, As Proſecutors ate 
not to be us'd hardly, ſo Converts are to be encouraged, which made the Ld. yy Coke in Dr. Foder'; 
Caſe, intercede for Foſter to the King after Judgment, cited 2 Bulſt. 325. d did prevail, cited 1 


Roll. Rep. 95. 2 Jo 187. 188. S. C. accordingly. —S. P. But no Judgment, Hard. 62. Trin. 1656 
The Protector v. Aſhheld. 


Outlawry 2. Several Perſons being Indicted and Outlaw'd upon the 23 Eliz. for 
A not coming to Church, came into B. R. in order to make their Sub- 
minds of miſſion, and conform. But the Court would not receive their Submiſfion til 
Courſe by they had got the Outlawry pardoned ; which they afterwards did, and 
Conformity. ſhew'd the Pardon in Court, and then made their Submiſſion, and were 
N 5 diſcharg'd. 4 Le. 54. pl. 188. Mich. 27 Eliz. B. R. Anon. 

in Caſe of Peyton v. Ayliff. 


3. Conformity by coming and continuing at Church in Time of Divine 
Service is ſufficient, without being before the Ordinary, Cro. J. 366. Hill 
12 Jac, B. R. Sivedale v. Lenthall. 
4. T. a Popiſh Recuſant being indicted, came into Court, and brought 
with him a Teftimonial of his Submiſſion, according to the Statute oft 
35 Eliz. and there in the Preſence of the Court upon his Knees, he made ii 
ther Submiſſion, according as the Clerk of the Crown read to him. ons 
ſaid privately to Whitlock, This is the Courſe of the Court, but there!» 
no Statute which obliges Submiſſion in this Manner in the Court. Lat. 
16. Paſch. 2 Car. Thoroughgood's Cale. X 
5. Conformity may be at the Seſſions, as well as certified by the Bil? 
by the Statute. Sti. 26. Tr. 23 Car. B. R. Lord Arundell's Cafe. 
Bur King 6. Parker C. would not accept his receiving the Sacrament tte, 95 5! 
8 1 ogy dence of Conxerſion. 10 Mod. 513. Hill. 9 Geo. 1. Cartwright 
nf Acts Cartwright. 0 
irch'd upon f 7 
y the Act of Parliament, as a ſufficient Evidence of Conformity. 10 Mod. 538. Trin 11 Geo. t- Hu 
v. Filkins & Ux. 


(E.) Abſenting 


—ä——  —— a 
on — — —— 20 
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(E) Abſenting from Church. See (A) 


Fliz. 2. [Nats that all Perſons inhabiting within the .Oneen's Do- The Defen- 
1. 12. CH . | | 2 dant be in 

9 14 minions, that ſhall not reſort to their Pariſh Church or Chapel i dicted 157 
accaſtomed upon every Sunday and Holiday, and * there abide orderly and ſo- Recutancy 
lLerly during the Time of Common Fraper, Preaching s, or other Service of God, in not com- 
„ incur the Cenſures of the Church, and forfeit 12 d. for every Offence to Le ng to _ 
ng” bk lens by D be Ul; he P Church, it 
lord by the Churchwardens H iſtreſs, to the Uſe of the Poor. 


: oh gs wasobjected, 
Tut the Words of the Statute are, (All Perſons inhabiting within the Realm) and that it was not 


ne that the Party did inhabit <vitkin the Realm. Sed non allocatur ; for if it were otherwiſe, it ought 


o be ſhewed on the Part of the Defendant. Godb. 14S. Mich. 3 Jac. B. R. Anne Mannock's Cale. 
N * Thcle Words are in the Disjunctive, and yet they are to be taken Conjunctively; fo that one 1s not 
a in debart as on as the Service 15 ended, if there be Preaching, but one ought to continue there the whole 
„ine And an Indictment being in the Conjunctive, was held good. Godd. 148. Mich. 3 Jac. B. K. 
Ame Mannock's Cate. 5 ; 
| I: ſeems that if a Man goes to Church, and ſtays from the Beginning to the End of the Service, yet 
, he may be w ithin the Penalty of the Stature, if he does not behave himſcit there Dilizently, Devcoutly, Sc 
1 bly ard Orderly, according to the Words of the Act; as if he t or walks alout during Service. Per 
1. Coke. Roll. R. 93. in Dr. Folter's Caſe. 
f 2. 23 Elis. cap. 1. S. 5. Enacts that every Perſon above the Age of 16 Tho! the 
1 Yes, who ſhall not repair to Church &c. as required Vy 1 F.lis. cap. 2 ſpall — 
q, torlett 20 l. for every Month, he jhall be abſeat ; and bejres the {aid Forfeit tre e 
2 ce Perſon who ball be abſent 12 Months, after Certificate thereof by the inning 
r' J | — : , I 
1 Ordinary, Fuſrices of Aſſiſes and Gaol- Delivery, or Juſtice of Peace of the 5 0 = 
6. Conaty where the Offen4er fall dwell or be, he fball be brand with two ſutji- A 15 
. . ; U N s * 75 X ce 2 
nat Surettes in the Sim of 200 J. jor Hs Good Behaviour, aud ſo remain lin- , oy 
1 , * . * 8 ' * wad . 
: ul he ſball conform aud ccime to Church, according to the ſaid Stat, 1 B18, Sect. 5. eiren 
Or | to the Kino, 
b- yet the general Clauſe in * Sect. 9. which directs that all the Forfeitures limited by the Act ſhail be A- 
till bributed into 3 Parts, exterds to this Penalty, as well as to the other Penalties of the Act which were 
nd not ee } thy to any Perſon; fo that an Informer may fuc tor a third Part, Adiudged upon 
| | Deruwrer, 11 Rep. 60. Mich 12 Jac Foſter's Caſe. Roll. K 89. 8. C. S. P For that tho' 
ere we fr Words ſeem to cor tradict the latter, yet the Intent of the Law 1s to be conſidered, Which w as 
E thit « Ditribution ſhould be made. And. 138. Cuff v. Vachel. * It ſhould be S. 11. which ſee at 
ay vl. 1. 
E The Defendant was indicted upon the Statute 23 Eliz. of Recuſancy J and it was objected that the 
: E Words of the Statute [New habens aliguam rationabilem Cauſam] were omitted. But it was refolved that 
lde E the Words need not be tut into the IHdictment, but that the contrary cught to be ſhew'd on the other 
0 1 
Jill Lie 2 Le. 5. Trin. 32 El. B K. Dormer's Cafe. 
= The Court held, Thar the 23 Eliz extends to all Sorts of Recrſarts, Proteſi ant as well as Popiſh, Ard 
oht ter Dolben J. in the Beginning of Charles the iſt's Time, all the Judges of England he!d that Prute- 
on ant Recuſants were within that Statute. And per Sanders Ch. |. Courts cannot take Notice of the Ground 
111 ien Recuſancy, but muſt puniſh them for not coming to Church. But the Cauſe why they did not 
Alt cannot be look'd into. Skin. 99. Hill. 35 Car. 2. B. R. The King v. Hurſt. 
018 1 | 
re b 3. 28 or 29 Fliz. 6. S. 2. Enacts that cvery Con viſt ion for any Offence See (D) pl. 
Lat. in not comung to Church Ec. contrary to 23 Eli. ſhall lle in the Kmg's Bench, REED . wi 
= : ' tue — 
/ at the Aſi es or General Gacl- Delivery, and ſball be eftreated into the Ex- gnes the In- | 
ſho? © cHequer before the End of the Term next enſuing. formation 
3 Gr ON | only to the 
Eri. Curt of King Bench, or Juſtices of 4ſſe, or General Gael- Delivery. Reſolved 11 Rep. 61. Mich. 
ate * Jac. B. R. in Dr. Foſter's Caſe. pon an Information in the Court of C H. againſt a Recuſant, it 
ar e mov'd in Arreſt of Judgment that it did not lie in that Court; but after Time taken to conſider, the 
z xg; was adjudged, and the Reſolution or rather Opinion mentioned in Lord Coke, was denied to bo 
= =. Hob. 204 Mich. 15 Jac. C. B. Pie v. Lovel. 
. Hill. 1 f 


i 5.4 Every Offender in not repairing to Divine Service as aforeſaid, who It was ad- 

e thereof once convitted, ſhall in ſuch of the Teris of Kaſter and udged upon 

„ 5 8 / | : Demurrer, 

ichaeimas as ſhall be next after ſuch Conviction, pay iuto the Exchequer that tlie Plo- 
| 4 ler the Rate of 20 J. for every Month contained in the Inditl ment wherenpot fecucion and | 


Ke ſuch 
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Penalty ſuch Ccuroittion ſhall le; and ſhall alſo for every Month after ſuch Cine” 
wen to the Pa, . oth I 47 Co Ai W —_= hh 
5 without oy other Indittment or Convittion, pay into the Exchequer gt 


former by — 3 tth f 
the 28 7 Fg in every Tear, viz. in Kaſter Term and Mic haclmas Term, after the f ow 


; is n:t talen 20 l. for every Mouth after ſuch Convittion. And if Default ſhall be w * 
away by the in any Part of the Payments aforeſaid, then the Queen may by Proceſy g | 


- - 05 phe the Exchequer, take and ſeiſe all the Goods, and two Parts as wel. o ths 
Stute di. Lands liable to ſuch Seizares, or to the Penalties aforeſaid, avi 1g the this; 


rects, That Part only of the ſame Lands for the Maintenance aud Relief of the Offents 
all Convic- and his Family. 9 
tions upon 

the former ſhall be eſtreated into the Exchequer, and a Power is given for the King to ſeiſe for th p 
nalty, yet it appears to be made in Furtherance, and not in Repeal of the firſt, and is in the Aﬀirm * 
only; neither does it limit the Penalty to any new Perſon, but only gives the King a better Remedy he 


he had before, and therefore does not extend to the Caſe of a Popular Action or Information, 1 Ra 
60. b. Mich. 12 Jac. Dr. Foſter's Caſe, Roll. R. 92. S. C. Hob. 205. Pie v. Lovel. $ Pp 


It was ad- 4. 35 Eliz. cap. 1. F. 9. Enacts that all the Pains, Duties, For(c, 


Peitury 


jutged that / Þg ry ments which ſhall accrue, grow, or be payatle by Virtne of the 44 ,: 
= * [of __ 1 . — — 0 9 
the Preecn- 2 z Eliz. ſhall be recovered and levied to her Majeſty's Lie j Atlion ©; 


tton oiyen to 


the Injormer Debt, Bill, Plaint or Information, or otherwiſe in any of the Courts of King's 
by the 23 Bench, Common Pleas, or Exchequer, in the ſame Mauner as by the Cy; 
% 1s wot of the Common Law any other Debt due by ſuch Perſon, in any other Ci. 


ta- Way | n | 
by the xs bound or may be recovered, wherein no Eſſorgn, Protettion, or Wager of L 


El. which ſhall be allied. 
directs that 

all Forſeitures ariſing from the former, ſhall be recovered to the King's Uſe by Action of Debt &. 
For the Deſigu of this Act was only to give the King a more effectuil Remedy than before, 11 Re 
60 b. Mich 12 Jac. Dr. Foſter's Caſe. Roll. R. 92. S. C. And per Cur. The Statutes of 
1 Eliz, 23 Eliz. 28 Eliz. and 35 Eliz. are woven together, and dependant upon one another; and m.y 
all ſtand together, and neither in Words or Meaning does the one repeal the other. 


5. 3 Fac. 1. 4. Enacts that one ſpall keep or retain any Perſon in their 
Houle (Servant or other) which ſhall forbear to come to Church by the Space 1 
a Month together, on Pain to forfeit 10 J. for every Month they ſo keep Il. 
Howbeit Children may relieve their Father or Mother, and Guardians tl; 
Wards or Pupils. 


— — — - —— — 


(F) Bulls, Agnus Dei's, Crofles, &c. Books &c. 


Bur the Sta- 1. JF any one brings into England Books written abroad againſt the Kings 
tute of 5 Supremacy, in Behalt ot the Juriſdiction of rhe See oft Rome, 
Eliz.1.'s knowing the Contents, Or if one ſecretly delivers them when brong!t ! 
pot lee, ethers, Knowing the Contents thereof; both theſe are Otienders it 
Pub ich the Act of 5 Eliz. 1. Per all the Judges ot both Benches, except 3. the & 
Fookſetiers, Baron being preſent. —If any Perſon receives ſuch Books knowingly, 
who tell, reads them privately, without any Thing further, either by Conteren«? 
nor Wee Allowance, this was held by all the Judges preſenr, except two, to de 
{ch Books Offence ; Bur if he afterwards reads and confers upon them With dn, u 
as Gregory Perſon, and in ſuch Diſcourſe by any Speech or Words //ows fa, Nd, 
de Valencia, 4e gecd, he is clearly within the Danger of the Law, by the Opinion © 
A all. So if one hearing the Contents of ſuch Books from others, 0 x 
any other Open Diſcourſe commends or approves them; or if one having them 11 4 
Books hich Cuſtody, and knowing the Contents, conveys them ſecretly to his Tie 
treat of tle order to be read by him, and to perſuade him to be ot the ſame Opintas 
8 it was reſolved that both theſe are within the Danger of the Act, clp 
LE do not ly the firſt. So if one prints them within the Realm, and utters them, 
particularly it one prints them here, and ſends them beyond Sea, as if made abroad, 3 
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0 


they are aſterwards bought, read, and conterr'd upon, ut ſupra, it was relate to tie 


* ] 
Py. 251. b. Anon. 282. pl. 22. Hill. 11 Eliz. n 


minions. ſenk 236. pl. 12 


2. 13 Fliz. 2. F. 2. 3. Enacts that the Procuring or Publiſhing Bulls, er 
reconciling any to Rome, ſhall be High Treaſon. 

$. 5. If any Perſon ſhall conceal ſuch Bulls &c. he hall incar the Penalty 
of Miſprifeen of High Treaſon. | | 

"4 & I; any Perſon ſhall bring into this Realm any Token or Thing called 
in Aga Dei, or any Croſſes, Pitl ures, Beads &c. and ſball offer the ſame 
10 be worn or uſed, both he and the Receiver ſcall incur a Premunire. 

. 3 Fac. 1. cap. 5. . 25. Enacts that ao Perſon fall bring from beyond the 
Seas, wor hall print, buy, or fell any Popifh Primers, Lames Pſalters, Manuals, 
Rearies, Popiſh Catechiſms, Miſſals, Breviaries, Hortals, Legends, and 
Lives of Saints, containing Stperſ/ 1t101s Matter, printed or ceritten in any 
Language whatſoever, nor any other Superſtit1ons Books, printed or written in 
the Engliſh Tongue, on Pain of forfeiting 40 8. for every Book c. and the 
Books ty be burnt. 


(G) Feme Covert and Widow. 


1. IT was never doubted but that the Statute 1 Fiz. 2. opainſt hearing 
of Maſſes, extends ro Feme Coverts. Hob. 97. in the Cate of 
Moor v. Hutley.— cites Dy. 203. 2 Eliz. 

2. It was r:ſolved by all the Judges, That a Feme Covert is within Hob g-. 8P. 
the Act of 1 Flix. 2. and ſhall torfeit 12d. for not ripatring to Church in the Calc ot 
every Sunday and Holiday. 11 Rep, 61. b. in Dr. Foſter's Caſe. —cites Holley.” 

35 Eliz. | 
” It was likewiſe reſolved, That tho* 23 E7iz. is more penal, and Hob.g7. SP. 
inlicts Impriſoument for Nonpayment, yet that Feme Coverts are within it. arr ag 


11 Rep. 61. b. in Dr. Foſter's Cafe.— cites 35 Eliz. Huſſey.— 


And tho' by 
this Statute the Husbard could not be charg'd with the Forfeiture, where the Feme was indicted, yet 
this might be helped by the Manner of her lmpriſorment, viz. by Cl:ſe Confinement from all Company, 474 
tard Faie. Per Manwood Ch. B. Sav. 25. 24 Eliz. Anon. 


Kings 7 4. 35 Elis. 2. F. 18. Enacts, That all Married Women fhall be bound by 
Rome, Wn ery Branch of this At, except that relating to Aljuration. . 
nolt i F 5. 3 Fac. 1. cap. 4. F. 40. Enacts, That one fall be puniſbed for his 


un BR ifs Offence, neither Hall any Woman be chargeable with any Penalty or 
the (3, q Forfeiture, by Furce of thus Att, for any Offence which fall happen during 
„Marriage. 


ene 6. 3 Jac. 1. 5 F. 9. Enacts, That No Perſon, whoſe Wite is a Recuſant» 

0 006) al exerciſe any publick Office Ec. by him elf or Deputy, unleſs he and his 

1) (7 Claren above g tears of Ape, and his Servants, fhall repair to the Church 

Bak F S Once a Moi h, and ſuch of them as are of meet Age receive the Sacrament at 

107 : : 2 Times as are required by the Law, and bring up his Children in the Trae 
ol 7/7777 


wn bY 4 PA ; a F 
n © 10. A Widow Reciſant forfeits 2 Thirds of her Dower, and is diſabled 
hn be Executrix or Adminiftratrix of her Husband, or to have any Part of her 
pit". BG Husband®s Goods. 


elpccil .. 7 ac. 1. cap.6. F. 28. Enacts, That if a Married Woman, being a Upon an In- 


hem, : = convitied Recuſant, do not conform withia 3 Months after Conviction, ſhe 4k pore | 
ad, . Val be committed to Priſon by a Privy Counſellor, or the Byſop of the Dicceſe, Hg Hut 


4 f L 4 : : 
4 Haronſs; but if any other of a lower Degree, then ſpall foe be yard ae 
Þ committed 


beld that theſe Oliences are within the Act. Reſolved at Serjeant's-Inn, Tees, Supre- 
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4 9 for committed by two Fuſtices of Peace, (1 Qlior.) and there ſhall remain until 
g ſhe conform, as aforeſaid ; unle/s the Husband, for the Wife's Offence, il} 


Month, for 


the Wife's pay unto the King 101. for every Month, or yield the 34 Part of all his Land; 
not coming at the Choice of the ſaid Husband. i 


to Church, 
It was moved in Arreſt of judgment, That an Information did not lie aainſt Husband and Wife for ts 
Recu'ancy of the Wife, becauſe the Statute 7 Jac. cap. 6. appoints, That upon ſuch Convictic,, 05 
ſhall be committed; ard if the Husbard will redeem her, he ſhall pa wie oo Month; ſo that th; 124 
dratute abrogates the former, ſo as that he is not to be charged with her Recuſancy, but at 100 ,. 
Month ; and that only in Caſe he is willing to redeem her. But it was held, That it does not alter — 
of the former Laws; bur directs, That if a Feme Covert Recuſant, being convicted, does not after 
Months conform herſelf, ſhe ſhall be committed, unleſs the Husband will pay 101. for every Mom}, a.) 
ſhall be out of Priſon, and not conform. Cro. J. 529. Paſch. 16 Jac. B. R. Parker v. Curſonp. 
The Lands of the Baron ſhall be ſequeſter'd by the Statute for rhe Recuſarcy of the Wife, if he 00 
not render Fer to Priſon, and diſcharge the ſame. Reſolv'd in the Star Chamber. 4 Le. 249. pl. .. 
Trin. 12 Jac. Egerton's Caſe. ; 


8. The Husband is chargeable for the Recuſancy of his Wie, ang 
there needs no Conviction [f Him] Bur betore an Information he fla 
not be chargeable tor her, but where he is nad with her. Per Cole 
Ch. J. 4 Le. 239. Mich. 7 Jac. C. B. Ward's Caſe. 

So held by 9. Betore the Statute 35 Eliz. it a Feme Covert had been convicted ut 
baker e 9g Recuſancy upon an Indictment, (which was the only Method for the 
"1.1 King to proceed) the Forfeiture could not be levied upon her Husbard, le- 
ſudges of cauſe he was not Party to the Suit; bur the Forfeiture to the Inlormer, 
SerjeantsI»n; (ho might proceed either by Action or Information) was recoverable 
5 W — againſt the Husband, by making him a Party ; as was reſol ved at a Meer. 
stehen Ing of the Judges. And theretore 35 Eliz. was made, which enables 
betucen an the Crown to proceed by Action &c. and ſo charge the Baron, as a Com. 


Indiftment mon Perſon might. Per Cur. 11 Rep. 61, 62. Mich. 12Jac. in Foter's Case 
ana 4 11 
tam Prdlecution. Sav 25. 24 Fliz. Anon. — But after the Death of the Baron ſhe might have been 


charg'd. Roll. Rep. 94. in Foſter's Cale. 


Ir was held, fo. Debt was brought againſt Husband and Wife tor the Recuſancy ot 
Pe De „ the Wile, and the Husband would have appeared by Superſedeas alone, 
5. [we But the Court reſolved, Thar either Both muſe appear or Both be out- 
without the law'd. Hob. 179. Loveden's Caſe. 


Baron. 2 


Roll Rep. 90 Sir George Curſon's Caſe. But it appearing by the Docket, That they both pleaded, 
and that it was but a Miſpriſion of the Clerk, it was amended. Cro J. 530. S. C. by the Name ot 
Parker v. Curſon. 


(H) Injunctions, Inconveniencies and Reſtrictions. 


1. 35 Eliz. cap. E. TACT'S, That every Perſon not repairing ti CH 
§ 3. i not paſs or remove above 5 Miles from Hime u 
790 of forfeiting his Goods and all his Rents and Annuities during li 

e. 
Je 6. Recuſant to deliver in his Name to the Miniſter of the Parij., © 
Conſtable of the Town. 

F. 8. Recuſant not worth 40 J. to aljure the Realin if he ſtir above 5 U 
from home; And if he refuſe to make ſuch Aljuration, or return, Hi ji © 
adjudg d a Felon without Benefit of Clergy. 

S. 13. Provided, That if any Perſon reftrained from travelling foal! lite. 
quired by Proceſs to make his Appearance, he ſball not incur any Forfeir ire 
travelling on ſuch Occaſions. 

2. 3 Fac. 1. 5. C. 2. EnaQts, That no Recuſant ſhall come to Court n Pp: 
4 1007. unleſs he be commanded by the King, or by Warrant from tif 

uncil. | 


4 


„ „ 


Recuſant. 249 


9. 4 Recuſants to depart 19 Miles from London; Aud in Caſe they live in 
London, or WP 10 Miles thereof, they ſhall give in their Names to the 


Manor ur ſane Tuftice of Peace. 
$.n. It ſhall le late , for the King, or three of his Privy Counſel, to de A Recuſant 

Lance to a Recnſ-1at to travel above 5 Miles from his Place of Abode. Aud if Conviet was 
au ieh Perſon ,. all have Occaſion to go alcve 5 Miles, upon Licence of 4 ee tor 
FA ; . . : » N Dar 
Fuſtices of Peace, with the Aſſent of the Biſhop, or of the Lieutenant, or , * lies 
* Deputy Lieutenant within the County, it ſhall be lawful for ſuch Perſon trom 1s 

s ; 0-5 

„eo about ſuch hrs Biſſineſs. lade. The 
10 £ I : Detendant 
eaded a Licence under the Seals of 4 Juſtices of the Peace, one of alem «vas the Deputy Lieutenant; And 
von Demurrer the Court held, iſt, That the Licence ought to be under the Hands and S-als of 4 Juſtices, 
kfides the Deputy Licutenant, and tis not ſuffic ient that he be one of the 4; for the Statute ought t 
b. (trictly purſued, ard the Deputy Liewterant's ſent ought to be by itſelß, withonr the other 3. 2dly, 1: 
mu be pleaded under tl eir Hand, as dell as Seals, and the Licence muſt ſhez the particular Cauſe of 
„e Licence, and not in a general Manner, As, for urgent Cau'es. Cro. J. 352. Mich. 12 Jac. L. R. 
Maxficid's Caſe. 1 Roll Kep. 108. the King v. Mucclefield S. C. —— Mo. $35. pl. 112. ant 
keld's Cale S. * 


F 26. The Houſes of every Popiſh Recnſant Convict, or of every Perſon 
whoe Wife is a Popiſh Recuſant avid, may be fearch'd for Popiſh Books and 
Ruicks ; and if any be found, the ſame fhall be burnt ; and if it be a Cruct- 
fix, or other Relick of an Price, it fhall ve defac'd at the Lnarter-Syfions, 
aud reſtor'd to the Oæruncr. 

$. 27. All ſuch Armour, Gunpowder, aud Ammunition, as any Po— 
5% R-cuſant ſpall have, ſhall be ſeiſed, except ſuch neceſſary Weapons 
as ſhall be al owed him for the Defence of hrs Honfe. 

S. 28. If any Recuſant who ſhall have Armour or Ammunition, ſhall refuſe 
to diſcover the ſame, he ſhall forfeit the ſame, aud le tinpriſoncd for three 
Months. 

2. 1. & M. 9. S.2 Any Perſon within to Mites of Lyndon, not ling a 
Merchant Foreigner, refliſiug the Declaration againſt 4 ranſubſtantiation, ſuall 
le adjudged a Recuſant Convitt, 

Prowded, That this Att ſhall nct extend to Tradeſmen, or thoſe who had 
their Duellings within that Compaſs 6 Months Leicre the 12th of February 
1635. uct having any other Dwelling-Place, ſo as they certify their Naiies 
and Place of Al ade to the d eſſiuus before the 1/t of Au t, 1689. 

S.. Nor to any Foreigner, being a Menial Servant to any Ambaſſador or 
Publick Agent. 

4. 1W.& M. 1s. F. 4. Enacts, That any Pa piſt or reputed Papiſt, re- 
fung to make Declaration againſt Tranſubſtantiation, appointed ty 30 Car. 2. 
ſpall keep no Arms c. other than ſhall be allowed him by the ©narter=Seftons 
for the Defence of his Houſe and Perſon. | 

. 5. But hall, within io Days after ſuch Refuſal, deliver them to ſoine 
Fuſtice of Peace, on Pain af 3 Months Impriſoament, and Forſeiture of the 
trevie Value. 

d. 6. And any Perſon who fall conceal, or be privy to the Concealing ſuch 
Arias, ſball ſuffer 3 Mouths Iinpriſuument, and forfeit treble the Value. 

9.9. No Perſon, who refuſes the Declaraticn as above, ſhall keep a Horſe 
above the Value of x/. 

S. 11&12ÞW, z. 4. J 7. Enatts, That if any Popiſh Parents ſhall refuſe 
to allo any Proteſtant Child a Maintenance ſuitable to his Ability, the Court 
7 8 all make ſuch Order therein as ſhall be agreeable to the Titent 
G WS Add. | 


Sſ1 (I) Marriage, 
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Recuſant. 


1. Fae... . NACTsS, That every Man who, being a Þ 


(I) Marriage, Baptiſm, Burial. 


og 77 
. 13. Recuſant Couvict, ſpall be married other, thin 

in ſome open Church or Chapel, and aherwiſe than according tothe yg, . 
. 1 . 1 * R 0 - 8 ; j PR PSs f | 3 

the Church of England, by a Minifter lawfully authertz'd, pull te 4141," 


to have any Eft ite as Tenant by the Courteſy; Aud that every N omen, bein- 


ſaid, fhall ve diſabled to claim her Dower, or fointure, or Wido's 92 


a Popiſi Recufant (onvitt, who ſhall be married in other Form than as gy, 
Sc. And every I oman, being a PopiſhRecuſant, who ſhall be married ot berry; 
than according to the Church of England, Mall not only te diſabled to 6. 1, 
Executrix or Adminiftratrix of her Husband, but allo to have or Dewan, 1 a 
Part of her Husbands Goods or Chattels, by any Law, Cuſtom, ur Ca, 
what] ever. Es 
Sec. 14. That every Popiſh Recuſant, who ſhall not cauſe his or her C 
to be baptized within one Month after its Birth, by a lawful Miniſter G. 
Mall forfeit 100 l. Sc. 
Sect. 15. That if any Popiſh Recuſant, not being Excommunicate, ſh9)! 1; 
buried in any other Place than in the Church or Chureh-J ard, or at uc. 
ing to the Eccleſiaſtical Laws of this Realm, the Executors Gc. of ſuch R.. 
cuſant, knowing the ſame, or the Party that canſeth him to be ſo urid, f 
forteit 201. One zd to the Crown, one 3d to the Informer, and the other 5111 
Poor of the Pariſh. 


(K) Saying and Hearing Maſs. 


x. 23 Elig. LY, Natts, That every Perſon convicted of ſaying or fincin: 
cap.1. F. 4. Maſs, fhall forfeit 200 Marks, and be committed to f, 
next Goal for one Vear, and until he ſhall pay the Penalty; Aud eo 
Perſon willingly hearing Maſs fhall forfeit 100 Marks, and ſuffer 1 1s 
Iiupriſouiueut. 

2. 11 C 12 F. z. cap. 44. S. 3. Enacts, That if any Popiſh Biſtes, 
Prieft, or Feſutit ſhall ſay Maſs, he ſhall ſuffer perpetual Impriſonment i tis 
Horſe of any Foreign Miniſter, ſo as ſuch Frieſt be not a natural born Sul je”, 

S. F. Provided that this Act ſhall not extend to Popifſh Prieſts ſaying Mis 


— 


(L) Prieſt &c. 


K weed Kot * I. 27 Elia. NACTS, That No Feſuit, Seminary Prieft, or (i. 
r Prieſt, Deacon, or Religions or Ecclefraftical Perſonal 


indictment 


<:bether De- 


ſoever, born in the Dueen's Dominions, and ſo made, ordained, er pre 1 


fendant was by any Authority derived from the See of Rome, ſhall come into, be, cr 711. 
made a Je- in any Part of her Majeſty's Dominions, unleſs in ſuch ſpecial Coles ® 


ſuit &c. be- 


are provided for in this Ati on Pain of lei ng adjudged Guilty , H. 


yend Sea, or Treaſon 


evithin the 


Realm; For 
wherever it was, it is within the Act, if he was made by the pretended Aut ority of the See of Ro 1 bn. 
muſt appear to have been by ſuch pretended Authority. Reſolved by many of the f ud ges + 


Seuthwell's Caſe. 
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Ar ouſt appear in the Indictment that Detendant was korn Infra Joc Regnum Angliæ; and this is ſufi- 
cient cenerally, will out jhewing ©: here. Reſolved by many of the Judges. Poph. 94. Southwell's Cafe, 
In a Proſecution upon this Statute ( agnaſt Jeſuits who continue in the Realm contrary to it) tho? 
there is a Prov. in Fehatt of ſuch as are detained here thro 1 of Body, and cannot go abroad with - 
but eminent Danger of their Lives, and that Proviſo is referred to in the Body and Enaclins Part of the Act, 
get Ve ili ment neea hot tale any Notice of it q For 1t 1s to be conſidered merely as a Provito, and the 
elan, it he can, mull take Advantage of it. Reſolved by ſeveral of the Judges. Poph. 93. South- 
. [1's Cate. 
2 2 pectal Verdict it appeared that the Defendant, being one in Popiſh Orders, and ſailing towards 
lard, «was by Tempeſt driven into England; And it was inſiſted that he was not within the Act, firlt, 


| aue rho” he was going into Ireland, he did not get thither; 2dly, becauſe he did vor come into 
Fand voluntarily, but was driven here by the et God ; And the Court being of this Opinion, 
| tete was Judgment tor the Defendant. Raym, 377. Trin. 32 Car. 2. B. R. The King v. Ocullcan 
; $. 4. Every Perſon who fhall be willing to receive ſuch Jeſuit Ec. ſhall be It is not Fe- 
1 afjudecd a telon wt Benefit of Clergy. only to re- | 
: | . Ir . Lk. Celve a m-er | 
} Stranger whois a jeſuit. Per Doderidge. Lat. 2. in Sir Simon Clerk's Catz. N 
5 0 N 
/ H. 10. Saving for Prieſts Sc. ſubmitting themſelves, and taking the Out h 
of Supremacy. | 
S. 13, Every Perſcn knowing that any ſuch Feſuit c. is within the 
e eum, and foall not diſcover the ſame within 12 Days to ſeme Fuſttce of | 
4: heace or hig her Officer ſhall make Fine and be impriſoned at the King*s Plea- 
4 lure: And if any fuſtice tc. to whom ꝛ jeh Matter is diſcovered ſha!! nut | 
I un 28 Days make Iiformaticn thereof to ſome of the Privy Council hc fu 
ha farteit 200 Marks. | 
2. 35 Eliz.cap. 2. F. 11, Enacts, That if any Jeſuit or Prieft being The Deten- | 
examined by any Perſoa lawfully authoriſed thereto fhall refuſe to anſwer di- Cant hy * N | 
; ; "do ron” : . „ Commuttied b , 
feet ly cwherher he be a Jeſuit or Prieſt, he ſhall le committed to Priſon until q, ne | 
5 hemakea direct Auſœer thereto. 0% State, till | 
he ſhould be | 
delicered by due Ceurſe of Lacy, for refuſing to anſwer, Whether he was a Jeſuit or not; And it wavobjett- 
ed, 1. Tharche Commitnie: t ought to be by * Juſtice of Peace (which does not appear in this Caſe) Ves the 
z eth of Eliz. being general by thoſe, who have Authority) mitt refer to the Statute of 2th of Eli. 2. 
2 which is that (a Juſtice of Peace may commit) 2 Thar the Commitment ought to have been ( be ſhall 
1 ale a direct Anjever) according to the Words of the Statute, and not (till he ſhall be delivered by due 
ile Courte of Law) For being a particular Authority, it ought to be purſued; And upon this Objection he 
very wa diſcharged, but then 5 the Cut examined Þin;, whether he was a Jeſuit or no, and upon his anſwer- 
476 ing that he was not, he was diſwiſſed. Skin 369. Mich. 5 W & NI. B. R. Vaxlev“ Cafe 
15 * Carth. 291 S. C. reports that this Objection was over-ruled. The Court held that they 
hut Toner to examine him, being not excluded by Negative Words. Cumb. 224 S. C. —— Salk, 
Leh, 350. 8. C 
Tie 
jeff, 3. 3 Fac. 1. 5. F. 1. Enacts, That any Perſon who fall firſt di cover t. 
126 | @ Juſtice of Peace any Perſon who ſhall entertain or reheve any Jeſuit Ge. 
| wr diſeroer where any Haſs bas been ſaid, and the Prieſt or any of the Per- 
2 as withia 3 Days preſent, ſhall be diſcharged from all Penaltizs ſor ſuch 
| Offence, and have a third Part of the Forfeitures incurred by ſuch Offence, 
as the Sum do not exceed 159 1. ard then he fball have 50 1, valy. 
| 4+ 11 & 12 U. 3, 4. . 1. Enacts, That every P crſon who wall appre- 
| bind Popiſh Prieft Ec. and proſecute him till he be convicted ſhall have 
| 2 Reward of 100 J. 
1 
a 
00% 14 * PR 
2 
5 „ ½ if 
J 4 . 
Þ (M) Reconciliation, and Relapſe. 
I 23 Eli, 1. NACTS, That all Perſons who ſhall have or pre- „ x... 
4 S 2 0 0 I Jac. 1 


K tend tu have Power, or ſhall by any Means put in Prac- S. 22 to the 
eto avſelve, per/wade, or withdraw any of the Oncen's Sthjetts from their fame Pur- 
| | natural 
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— 


pole.— ce natural Obedience, or to withdraw them from the Religion eſtal liſſ 
* 3. 8. 23, Komifſy Religion or to move them to promiſe Obedience ty the See gt Name. 
9 ſrall q any Overt-Aid to that Intent or Purpoſe, ſhall be adjudęcd G, 
H. Trea on. ke 

S. 3. Thar Aiders and Maintainers who do not diſcover them «© j;þ;, . 

Days is ſeme Juſtice of Peace or higher Officer, ſhall be adjudę ed patty 


— 
ed, tr 7 , 


Miſprifiva of Treaſcn. 
The De- 2. 35 El. 2.5. 6. Enacts, That if any Offender diſcharged by Cin fim 
fe erp op! CF aiaeof this At; frall afterwards relapſe, aud again become a Ry} 
Rene in uct coming to Church he ſpall loſe the Benefit he might otherwiſe by 7 
and before © this At have had upon his Submiſſion. | 8 


Convict ion, 
ſubmitted, but afterwards relapſing, he was indicted again, and then ſubmitted, and was after ward: 


dicted the zd Time for a Rela ſe; Upon this it was moved to have it certified into the £xþ2yue; . \.. 
per Williams J. the Statute directs it to be ſo done incaſe of a Relapſe, and accordingly a Rule of Cn 
was made for the certifying it into the Exchequer, 1 Bulſ. 133. Paſch. 9 Jac. Francis Holt's Cat 

3. 3 Jac. 1. 4. F. 2. Enacts, That a Recuſant that conforms ſhall tit, 
one Year aſter, and ſo once in every Fear (at leaſt) receive the bleſſed u 
met, in Pain teforfeit for the firſt Tear 20 J. for the ſecond 40 l. and ſore 
Default after Cod. Aud if after he hath received it, he make Default hs. 
in by the Space of a whole Tear he ſhall 75 05 60 J. 

Sy. 23. It any Perſoa within the King's Dominions ſball be al ſolved or teiti. 
drawn or recoaciled, or ſhall promiſe Obedience to any ſuch pretended Aut 
rity, Prince, or State, ſuch Perſons, the Procurors, Counſellors and Mas. 
tainers ſhall be adjudged Traitors in in Caſes of High Treaſon. 

The Oath S. 24. This lift Clauſe fhall nit extend to any reconciled as aforeſaid, (G, 
of Allegi- and touching the Point of ſo being reconciled only) that fhall retura int 
ance men- Realm, and within 6 Days 8 before the Biſtop of the Dioceſe, er 1e. 
2 * Fuſtices of Peace (jointly or everally) of the County where he fall arm 
aide, and a- [10111 Himſelf to the King and his Laws, and take the Oat of Sufi, 
nother ap- therein mentioned ; which ſaid Oaths the ſaid Biſhops and Fuſties rijpitiiny 
pointed by fall by this Att have Power to miniſter to ſuch Perſons, and ſhall cus, 


W. & M. Do | , ; ; 
Star. 1. nl thei in the next General Seffions, in Pain of 40 J. 


ll 


(N) Seminaries and Schools. 


1. 23 Fliz. cap. Nacts, That none ſhall keep a Schoolmaſter which c. 
1. H. 6,7. ſents himſelf from Church, or not allowed by the h. 

{op or Ordinary, iu Pain of 10 1. for every Month he ſo keeps him; and (4 

Seheolmaſter ſhall be for ever diſabled to teach Youth, and ſtali ſuffer un 

whole Yes Inpriſoument without Bail. NE 

2. 2 Hlig. cap. 2 F. 5. Enacts, That Perſons bred in Seminaries lu fi 


not returu ou Proclamation ſhall be Guilty of High Trea/on if they fu 
alter. 
I 


F. 6. If any Perſon ſhall ſend Relief to a Seminary he ſhall incur the . 
nalty of a Premunire. ; 
3. 3 Car. 1. cap. 2.S. x. Enacts, That if any Perſon under the Oles 
of the King ſhall go or ſend any Child &c. beyond the Seas, to the Intent 
trained ip in any Abbey, Popiſh Univerſity, er School, or Houſe of Jeſuit, © 
in any private Popiſh Family, and fhallbe there by any Popijh Perſon inf 
ed in the Popiſh Religion to profeſs the ſame, or ſhall ſend any Money & 
Thing under the Name of Alms, towards the Relief of any Abbey or Re: 
Houſe, every Perſon ſo Au and every Perſon ſent being convitted jo 
diſabled to ſue in Law, or Equity, or to be Committee of any Ward, . Fx 
cutor or Adminiſtrator, or capable of any Legacy or Deed of Gift, M 
any Office, and ſh all torfeit all his Goods and Chattels, and all tis L 
during Life. w 


a 
. — 


* 0 1 
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g 2. No Perſon ſent as aforeſaid, that ſhall within 6 Months after his Re- 
urn conform to the Church of Engiand, and receive the Sacrament all in- 
car the Penalties. | | 

. 3. Offences againſt this Statute may be inquired, heard and deter- 
mined before the Juſtices of B. R. or Juſtices of Affiſe, or Goal Delivery, 
yer, and Terminer, of ſuch Counties where the Offenders did laft dwell, 
f whence they departed cut of this Kingdom, or where they were taken. 

J. 4. It any Per/on ſo ſent ſhall after his Return conform to the Church of 
England, and receive the Sacrament, he (tall have his Lands reſtored. 

4. 11 &12 U. 3. 4.5. 3. Enacts, That if any Papift ſhall reach Schul, 
or take upon him the Education or Boarding of any Youth, he fhall ſuffer per- 
petual Im priſonment. | 

$ 6. A Reward of 1001. to any who ſhall diſcover the ſending a Child 
to a Semmary. 


(O) Diſability. 


1. 3 Fac. 1. L' Natts, That zo Recnſant ſball practice Law, or Phyjick, 

5.5. 8. or exerciſe any publick Office. 
S. io. Diſables married Women who dv not receive the Sacrament within A Popiſh 
a Year before their Husband's Death, to be Executrix, or Adminiſtratix to 8 NO 
thar Husbands, and to have any Part of their Husbauds Goods. ere 


made his 
Wite, ano- 
ther Poviſh Recuſant, his Executrix, and they would ſuffer her to prove the Will in the Spiritual Court; 
and a Prohibition being moved for upon the Statute of Eliz. it was granted; For ſhe is diſabled by the 
General Clauſe, and not enabled by the Proviſo. 6 Mod. 239. Mich. 3 Ann. B. R. Ride v. Ride. 


S. 11. And every Popiſh Recuſant Convitt ſball ſtand and be reputed to 

all latent and Purpoſes diſalled as a Perſon excommunicated, until he fall 

watorm, come to Church, and receive the Sacrament, and take the Oaths of 

Ailriaece appointed by another Att of this Seffions ; But he may ſue for two 

Thirds of the Lands nat ſeiſed. 

16. Children ſeat beyond Sea are diſabled to inherit, unleſs they take the 

Ou. 

9. 22, 23. Diſables Recuſants from being Hxecutors or Guardians c. but Tho' a Re— 
ene of Kin towrom the Land cannot deſcend, not being a Recuſant fhail <4ant levied 


- in Chivalry 

| havethe Land as Guardian. was diſabled 
h from being 

Guardian, yet if he had granted the Sejeniory to another not being a Recuſant, the Grantee ſhould hade bad 

the 23 for now the Cauſe is removed. Per Jones . Jo. 19. Hill. 20 Jac. C B. in Ciſe of 

Veen v. Univerſity of Oxford ——— So if the King had ſeiſed the Selene as Part of his 2 Parts of the 

Recufant's Lards, the next of Kin, notwithſtanding the Words of the Act, ſhould not have the ard .in, 


& he would in caſe it had remained in the Hands of the Recufant. Ibid. 21. 


2. 1W.& M. 26.8. 2. Diſables Perſons refuſing the Declaration againſt 
Tranſulftantiation to preſent to any Living E9c. 

3. A Papiſt in Ireland cannot make a Will, but his Land ſhall deſcend 
to ail his Sons Equally ; but if the Heir conform within a Year after his 
* of 21 he may enter. MSS. Tab. cites June 22, 1717. Burk 

Morgan, 
4 By Act of Parliament in Ireland Lands leas'd to a Papift at leſs than 
*Whirds improved Value, and for any Term above 31 Years, are forfeited 
© the Diſcoveror.. MSS. Tab. cites March 8, 1719. Cuſack v. 
ey. — March 10, 1124. Latin v. March — March 8, 1124. Eyre v. 
4. — Jan. 18, 1724. Blake v. Blake. 


r (P) Actions 
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(P) Actions and Indictments, How; and within 
what Time. 


In an _ 1. N Action Qui tam was brought by the Queen and another upon 
mation for woo : Rr - 2 f f 
not repairing the Statute of 23 Eliz. cap. 1. againſt V achel tor nor coming to 


to Church Church; and being found againſt the Detendanr, it was moved in Arreſt 
&c. uyon of judgment, becaule the Oncen and the Forty qein'd in the Action, where. 
the Starnte 45 / y the firft Part of the Statute all the Forfeitures dere given to the Oren 
2 "3 = and tho” the Statute ſeems to make a Diviſion, limiting one Payt 75 7. 
mel relolv'd, £neen's Ce, ancher tothe Pocr, and the 3d to him that r ſue tor the 
That if the ſame, yet this cannot any how give ſuch Action as here is brought ; for 
Party be by the firit Words the whole ſeems to be given to the Queen, and cive 
e vo Colour for the Intormer's Joining, any more than the other Words 
Wee which give the 3d Part oi the Forfeiture to the Party ſuing &c. and that 
there the In this does not give Action, but an Action for the zd Part only; and tha 
former ſhall jn other Statutes the Forteitures are expreſsly given to the King and the 
* Party that will ſue &c. and that therefore the Lakers of the At did not 
cording. to intend that the Queen and the Party ſhould join. But to this it was at- 
the Statue; fwer'd, That this Act mult have a reaſonable Intendment, and the Intent 
But if the of this Fortciture to be diſpoſed into 3 Parts, One to the Queen's and 
Party before another to the Party's Uſe cannot take Ellect if all be forfeited to the 
the Informa- , . k 94 

tion be con- Queen, as the Words of the iſt Part import; tor it would be abſuid to 
victed of it ſue for a Thing not belonging to him but to another ; And that by the 
upon an In- laſt Part, Suit is given to the Party, which is likewiſe abſurd if the Ma. 
cictment,at kers intended him nothing, and therefore tho' the firſt Words feem to 
the Suit of ; Hour | g . 

the King, Oppugn the laſt, yet the Intention of the Makers is to be conſtru d to be, 
there the That the Queen and the Party ſuing ſhall have the Forteiture in Common 
King ſhall in ſuch Proportions as the Statute limits; and otherwiſe they would not 
—_— 2 have given an Action of Debt &c. to him that will ſue, unleſs he might 
him&lf by ha e Part of the Forfeiture. W hereupon Judgment was given tor the 
28 Eliz.6. Queen and the Informer, ſcil. That they recover &c. Notwithſtandirg 
a: d the lu the Statute ſays, That every Party who does not pay within the 3 Months 
former and &. ſhall be committed to Priſon. And. 138. pl. 190. Mich. 27 & 28 


the Poor 


Mall have Eliz. The Queen and Cuff v. Vachel. 


nothing. : 
Noy 117. Paſch. 4 Jac. B. R. Grimſtone v. Stones. 


or to what Purpoſe ; nor is it ſaid, They were preſent o 4 Religicas * 
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ct”. 2dly, It is ſaid, Andiverut Maſſam, which is no Latin Word 
ir for a Lump, and then *ris Nonſenſe; Mitla is the true proper Word 
or the ſame, and ſo are the Dictionaries; and from hence tis plain the 
Alice cannot help it; for whereſoe ver the Englith Word has a proper 
S nAcarion, and a true Latin Word to expreſs it by, and the Latin 
uc has no colourable Senſe of that, tis not good; and this is the 
«mon Rule in Conſtruction of Anglices, as to ſay Equus Anglice, a 
n, would be ſtark naught; and if the Anglice be reckoned Surpluſage 
rd void, then *tis naught certainly ; tor 'tis Audivit Matlam, a Lump. 
tur the Court would not quath it, but bid them demur to it; tor that 
they would not queth an Indictment for ſuch an Offence, no more than 
they would for Perjury; and bid them try it, or demur at their Peril, 
weich they would & 2 Show. 216, 217. pl. 220. Trin. 34 Car. 2. 
b. R. Toe King v. Evely & Ux. 1 

5. The Statute of 1 Eliz. 1. S. 9. (Which directs, That Perſons im- 

ened tor any Ollence committed by Preaching, Teaching, or Words 

Cay, mall be diſcharged, unleſs indicted within One Half Year after the 
(lence conimitted) is not to be underſtood of 6 Months, at 28 Days to 
the Month, but of Halt a Year according to the Kalendar, Cawley 13. 

;. Lord Coke ſays generally, 4 Init. 331. That ao Perſon ſhall be im- 
cd tor any Ottence by Preaching, Teaching, or Words, 4e law- 
% inditted within the Space of Half a Year. But the Statute does nor 
warrant this; tor where it limits the Time to Halt a Year, it ſpeaks of 
oe mpriſon'd and not 1aditied within that Time; and was made in ſa— 
your 01 Liberty, to prevent a long Impriſonment upon a groundleſs Ac- 
culation, and that he ſhould not continue any longer upon the ſame Im- 
prilonment; but cannot extend to the Caſe ol one who was never im— 
priloned. Fut now by the Statute of 23 Eliz. the Time as to all Oftences 
agaimſt this Act is enlarg'd to a Year and a Day. Cawley I 4. 

7. It was moved in Arreſt of Judgment, on a Verdict upon the Sta- 
ture of 23 Eliz, tor not coming to Church tor 11 Months, becauſe the 
Statute requires the Proſecution thereon to be brought within a Year and 
2 Day, but this Action was brought 3 Weeks after the Near, and the Ver- 
dict was tor the Whole. Pur Mr. Juſtice Powell ſaid, That this was 
putting the other Side in Mind of curing this Miſtake, they not having 
enter*d up their judgment; tor he faid, It they exter'd up their fFudgment 
for n1 more than was within the Time limited by the Act, viz.. For no more 
Months than were within the Jar, then it would not be Error. II Mod. 
45. pl. 4. Paſch. 4 Annæ B. R. Anon. 


* 
i) 


(Q) Pleadings. 


. CYNE was proſecuted in a Qui tam &c. upon the Statutes of 1 & 
23 Eliz. tor not coming to Church, he being of the Age ot 16 
Years. The Trial was in London, and the Defendant found Guilty. 
It was moved in Arieſt of Judgment, That this Live is not triable, be- 
cauſe no Place was alleg d where the Offence was done ; But the Court 
eld the Trial good, becauſe this Action was tor a Non-feaſance, ſcil. 
Not coming to any Church, the which cannot be done in any Place; 
ut had it been tor a Thing done, then a Place mult have been alleg'd. 
And. 138. pl. 190. Mich. 2) & 28 Eliz. The Queen and Cuti v. Vachel. 
2. In Information tor not repairing to Church &c. upon the Statute 
et 23 Eliz. cap. 1. The Detendant pleaded, That he was indiiſed at the 
Me Ec. before A. and B. Fuſtices Ec. and it was held a good Bar, 
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and that ſo it was adjudg'd in the Exchequer and in the King's.B, 

accordingly. Noy-117. Paſch. 3 Jac. B. R. Grimttone v. Stones 
But the Re- 3. It, pending an Information Qui tam, the Defendant is cy; 
porter makes ry 4;t/ment at the King's Suit, he may plead this Conviction Py; D. 
a Queres "07 rein Cont! Per Coke Ch. J. Roll R Mich N 
that it would rein outiniauce. er Coke Ch. J. Ro ep. 95. Mich. 12 Jac. in b 
be very pre- Foſter's Calc. ; 
judicial ro : : 
Informers, if, after they have attach'd and appropriated the Suit to themſelves, the King can 3..., 
them of it by bringing an Indictment. But after a Conviction at the Suit of the Kine, either u 
the Starures of Eliz. or Jac. the Informer is barr'd of commencing any Suit. 11 Rep. 65, b. 8 (+ 
And after a Convittion at the Suit of the Informer, the King's Suit is barr'd ; and the Defendant may e ; 
charge himſelf by pleading Auterfoits Convict. Ibid. * 


ed Ly 


4. C. brought an Action of Treſpaſs againſt G. who pleads the Star: 
of 3 Fac. 5. ot Recuſancy, That if any Popiſh Recuſant be convitted, (1; 
he jhall be taken in Law as an Excommunicate Perſon; and averrd, Ti; 
the Plaintiff was convicted at ſuch a Place &c. unde petit Judic, gf f. 
Bill; The Plaintiff demurs, Quia Placitum illud Minus ſutlic, cercum &. 
ifſuabile in Lege exiſtit &c. And the Court | was of Opinion] tor ©; 
Plaintiff, That the Plea is naught, Iſt, Becauſe there is , jhowwy u 
what Fuſtices he was convicted ; ſo that it it had been denied, . 
Court might know to whom to write for a Certificate of it. zdly, 11. 
hath ct averr'd his Plea with an Hee paratus eſt verificare by Regt 
3dly, The Concluſion, as Judgment of the Bill, is allo naught, Bur a 
the zd Part there was ſome Doubt. Bur at length by the Court a RA. 
2 ouſter was awarded. And ſo it was allo in Trin. 2 Car. B. R 

ot. 894. Ratclitie v. Bewcock, upon that Statute, the Detendar: 
concluded judgment Si Adio, where it ſhould have been, , he /4/!; 
anſwered, and cited 24 E. 3. 26. 34 Hf. 6. 8. 11Rep. 52. Clench 
the Clerk ſhewed a Record Paſch. 2 Car. B. R. Rot. 331. Where the 
Detendant aſter Imparlance pleads Outlawry in the Plaiaritl, and d. 
mands judgment of the Bill; And Judgment was, That he hall u. 
{wer turther; And rhe Court agreed to that. Noy 89. Trin. 2 Cu. 
B.R. Dr. Cademan v. Grendon. 

5. In Debt brought upon an Obligation, the Defendant pleads, Thi: 
the Plaintiff is a Recuſant, and convicted according to the Statute ot 21 
Jac. cap. 5. and demanded Judgment of the Action. The Plaintiff rep 
Nul tiel Record; and a Day was given to bring in the Record. Crowley 

. demanded what Courſe he would take to make the Record come in; 
and ſaid, That the Indictment was before the Fuſtices of Peace; And the 
Court ſaid, That the Detendant ought to have pleaded Fudgment if he ſha. 
be anſwered ; tor the Diſability is only quouſque &c. And the Direction 
of the Court tor the bringing in the Record, was, That a Cert:orar! ſus, 
be directed out of that Court to the 13 of Peace where the Indictnez 
was taken; For Precedents were alleg'd, That that Court fear « Ceri 
rari to the Juſtices of Aſſiſe (a fortiori) to certily that in the Each 

uer, and fo come by Times into that Court &c. Hetl. 18. Falch. 
Car. C. B. The Caſe of a Recuſant Convict. 2 

6. In Ejectment for the Rectory of B. the Caſe was, That the E.. 
of S. being a Popith Recuſant Convict, preſented the Leſſor ot the Plain. 
ritt, who was inſtituted and inducted ; but the Record of ./ Conviitisi 
being burnt, the Defendant offer*d to prove it by the Eſtreat made ters. 
in the Exchequer; and by an Iuquiſition found and returned into that Court 
of Recuſants Lands; and it was held by Hale Ch. B. and the Cov" 
That in ſuch Caſe a Record may be proved by Evidence, becaute d 
Conviction is not the direct Matter in Iſſue, but only an Induceneit” 
it; But then the Evidence muſt be ſtrong and cogent; and according! 
the Evidence was admitted; But then by the Ettrear ot the Cn 
into the Exchequer, it appeared to have been the ſame Ailifes at t 
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the Statute of 23 or 29 Eliz. For theyditect a Proclamation to be made 
at the 1ame Aſſiſes when the Indictment is taken, that the Body of the 
:iender mall be render'd ro the SAacrill ot rhe County betore the next 
Alles; And upon this it was held, That the Conviction was not fuffi- 
ciently proved. Hard. 323. Paſch. 15 Car. 2. In Scacc. K night v. Dauler. g 
7. In Aſſump/it tor 18 1. upon an Intimul Computaffet, the Delendant In Afump- 
lei, That the Plaintiff, being a Pupiſh Recuſant, was ſudicted tor not + don we 
oming to Church tor eleven Months, and /ers forth the Indici nent and <cived. the 
Cuviction at large, and concluded Prout Patet per Recordum, and pleaded Ve end unt 
„ Conviction to be Secundum forman Statuti in Hujusmodi Caſu &e. blende in 
Unde Petit Judicium 11 Repondere deber, cum hoc, That the Plaintii * 
being a Popith Recuſant Convict, had not conformed; and upon a De- Plaine BI 
murrer to this Plea, it was objected that the Statute 3 Jac cap. 5. dif- a N t 
ables no Perſons bur Poptth Reculants, Con\ icted of Popith Recuſancy, Cnuict tor 
and that ſuch thall, upon Conviction, be'Iplo facto Excommunicared z , coming 
hut that i this Indictment there are no Words of Pop:fh Recuſant, or Con— 888 
vict ot Popith Recuſancy, Whereas other Perſons may reſuſe to come to replied, ths 
Church, and be thereof convicted, but not diſabled by this Statute; and the Ning 
to this the Court agreed, Bur this Indictment being in the uſual Form, n:d Pardon'd 
and the Plea ſaying, that the Plainriit being Papalis Recuſans was in- 3 anos 
cited, and that the Conviction was Secundum Formam Statuti, with an D-%-4 nr 
A\erment that he being a Popiſh Reſcuant Convict, has not contorm'd, demur:'d, 
js ſuſicient to fhew what Reculancy it is, and adjudg'd the Plea good. 49 Jo i 
; Lev. 66. Trin. 24 Car. 2. Ricaut v. Tomlin. ee 
il, becaule 
the Deſendant did vet aver tlat the Plainti Was a Remiſo Reciſaut; for the Statute, 3 Jac. cap. 5. 
aon not make any. Recuſarnt Convict to be Excommmncate, bur only Popiſh Reus Convi e 
North and Windham inclined that an Averment of being a Popiſh Re uant, will not ſerve, unless it 
be expreſſed in the Indictment itſelf that he is a Popiſh Recuſant. But Windham and Loving conte 
That it may be fupply'd by Averment ; For the Indictments have been generally as here, with nur ane. 
ling that he 13 Poſh Reculant. A Reſpondeas Oufler was awarded by the whole Cour, for Want 
the Averment. 3 Lev. 11. Paſch. 33 Car 2. C. B. Rot 295. Counteſs of Portlard v. Cole. — 


of 
0: : 
Iod. 12. at the End of the S. C ſays there waz a like Cale in the fume Term. Rot 783. 


8. If a Man is indifed on the Statute of Recuſancy, Conformity is a 
good Plea ; but not if an Action of Debt is brought. Mod. 213, pl. 46. 
Paſch. 28 Car. 2. C. B. Anon. 

9. Tho? the Statute ot Recuſancy ſays, That an Outlawry for Recuſun- 
cy, thall not be revers d tor Maut of Hin, yet in Serjeant Ttindar's WW itc's 
Cue, 1 W. & M. it was adjudg'd that it thouic be, that the Statute 
might be made Senſe: But au Iadici ment or Information tor Recutancy, 
ſhall not be gquνν f tor Want of Form. But yer on 'Traverie of the Fact 
and Bail given, the Ouclawry thall be revericd tor Form; but on the 
Keverſal ot an Outlawry in an Information tor [ending Children leyond 
v2 tobe bred Papiſts, the Detendants mult plead Initanter. 5 Mod. 1445. 
Mich. ) W. 3. I he King v. Hill. 

10. In Cate againſt the Defendant, he pleaded 2 Convit/ion of Recu- 
Jaacy at the Seffiens, in Diſability ot the Perſon ot the Plaintiſt, and 
cad e Prout Fatet de Recerdo. Upon Demurrer it was objected, that 
this Conclution made the Plea ill; tor the Conviction of Recuſancy be- 
ng at the Seiſions, which is a Record of of another Court, it jþy/4 Le 
fade wih a Profert hic in Curia ſub Pede Sipilli ; beſides, this Record 
being made by the Clerk ot the Peace, is tra\erfable, tor he is no more 
taan a miniſterial Oihcer, and theretore *ris not a Record to conclute 
the Judgment of this Court, and ſo ought not to be pleaded here as u Re- 
cord. To which it was anſwered, That if the Record ot itſelt be made 
ne Diſability, then it ought to be pleaded (as objected on the other 
vide) Sub Pede Si gilli; but this Record did not make the Diſalulity, but 


TY 8 1 7 17 5 5 10 
aan Evidence of it. Tis true, the Clerk of the Peace in Certity- 


%g tals Record, is but a miniſterial Officer; but tis not a material Ob- 
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jection for the Plaintiff to ſay fo, becauſe he hath an Opportunity d 
to traverſe it, and to try the Fact; but here the Plaintiit, by demuxtino 
to this Plea, hath owned the Fact, which otherwiſe ought to have hee; 
proved by the Record. But this was denied by the Council for the 
Plaintiff, who argued, That by the Demurrer the Fact was not conſeſſed. 
tor the [/aintiff demurred, becauſe the Defendant had not pleaned the Fact. 
and not to the Fatt pleaded. 8 Mod. 43, 44. Paſch. 7 Geo, 122 
Calvin v. Fletcher. ok 

11. Another Objection was, That the Statute 3 Fac. cap. 4. gives the $7. 

frons Power to make Proclamation againſt Recuſants to render theiuſelves e, 
which if they do not, and that the Default is recorded, that ſhall be taken (;; 
as ſufficient a Convittioa as a Trial by Veraiff ; now the Detendant hath nor 
pleaded that any ſuch Default was recorded at the Selfons 5 therefue 
this being in a Criminal Caſe, wherein the utmoſt Certainty is required 
this Plea cannot be good without purſuing all rhe Circumſtances require 
by the Act. The Anſwer was, That the Statute requires the Guben 
ſhould be certified into the Exchequer, with ſuch convenient Certainty tha; ;/, 
Court may award Proceſs there; and the Detendant hach pleaded, that 
it was certthe{ there, which could not have been done unleis 29 
Default had been Recorded at the Seſſions. 8 Mod. 44. Calvin x 
Fletcher. 

12. Another Objection was, that the Deſendant did t {it 763th tht 
the Plaintiff} had not taken the Oaths luce the King's Acciſſen to the 
Crown; for if in Fact, he had taken them ſince that Time, then the 
Statute doth not extend to him; therefore this Matter ought to have 
been ſpecially ſet forth, like a precedent Condition by him who is to 
have the Benefit of ir, (viz.) That the Plaintiff was a Perſon on whon 
the Act Attaches. Fur by the Statute 1 Geo. it is enacted Thar 4% Pe 
who ſhall take and ſubſcribe the Oaths inthe Manner appointed bythat A(t, nr: 
indemnified from any Penalties and Incapacities &c. incurred by any fou 
Neelet?, The Anſwer was, That by the next Claule in that Statute it 
appears that this doth nt extend to any Perſon, other than ſuch who entit! 
themſelves to any Offices or Places of Tra/t, tor thoſe only are indemnitied 
from any Incapacity incurred, and may bring any Action if they have 
taken the Oaths ſince the King's Accetjion to the Crown. Sed Adjour- 
natur. 8 Mod. 44, 45. Calvin v. Fletcher. 


Sce (P.) (R) Proceſs and Conviction. 


One Phorbes x, 3 Fac, 1.4. LNACT S That Fuftices of Affe, Goal Del, 
: 3 FJ. J. and Peace have Power 10 hear and deterinins d 
dicted at the fences againſt this Act; as well for not receiving the Sacraiinont dE‘ 


Quarter- this Att, as alſo for not coming to Church according to the formen Lm; 


Seffions in Jzkerwiſe to make Proclamation that they ſhall reader them(ulves 71 ! 


"_ 8 or Bailiſf of the Liberty where they are, before the next Aſſiſe, Col 1000 
Glouceſt. or Se/fions reſpectivel * And if at the next Aljiſe 07 JeJ1015, 4 ( Hi ns 
fl. Memo- ſhall not make Appearance, that Default, being Recorded, fall b 
r ry quod ag ſufficient a ConvitFion in Lato of the Offence, as if upon the | we Ie 
83 . : . * 5 Nee 
e . ment a Trial by Verdict had been had, and found againſt him 241 Record. 
Pacis Tent' apud Civitatem Glouceſt' in Com. ejuſdem Civitatis, 13 Die ſanuarii, Anno 3 egai Dor | 
Car. 2. &c. 30 Coram Johanne Wagſtaff, Ar. &c. Juſticiariis ipſius Domini Regis ad Pacem geo 
non &c. Per Sacramentum S. F. &c. [of the Jury] Bonorum & Legalium hominum, (not rhtls = 
Prædict'] ad inquirend* &c. Prefenrat* exiſtit, quod Jacobus Phorbes de Civir, Gone Ge 5 
Die Januarii, 30 Car 2. Apud Civit. Glouceſt. pred* fuit Ætatis of 16 Years and more, an 
come to Church &c. Infra Spatium Sex NMenſium Integrorum extunc Prox' Sequen Sc. Et 
facta hie in eadem Curia publica Proclamatio pro Domino Rege ſecundum Formam dee 
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eie . 1 . i ! . "ay ; % 
aid James Phorbes render himſelf to the Sheriffs of the {aid City before the next General Quarter 
to be held for the ſaid City, which he had not done, of which he is convicted. Upon this 
Tion, Phorbes brought a Writ of Error, and tho” the Conviction was very vitious, yet it being 
71 f * . X : 4 - -. CP 
8 ſulgment, a Writ of Error lies not thereupon ; For the Stat 3 Jac. cap. 4. Directs that after 
Jy”. . 2 Fat 1 . 0 I . 
\ 44nztion made, and upon every Default recorded, it ſhall be as fufficient Conviction in Luan, 
e Verdift had been found at a Trial upon an Incictment and recorded, ſo that it is no Judgment ; 
he Statute gives Proceſs upon it for the Foriciture, ard the proper Remedy 1s to quaſh it inthe 
ar The Faults in the Record are; 1. That the een is Leld 13 Fain. 30 Car. 2. and the 
5 _ ic invited at the Seſſions, for not coming to Church from 1 an. 30 Car. 2. for © ont, which is in all 
FFT} #9 © * * 1 8 s £ 4 J U 
..» 12 Days after the Seſſions held, and fo impoſſible. 2. The Indictment is Per Sacrament um Bovorumn: 
But 3% of fg l , 2 » . 
einm Heminum, but not (Com Prad” ) both which were held Faults ro have quaſhed the 1:ditimenr, 
S ö | ithout Kerst Conforming, as that Stat. of 3 Tac, requires; and fo Defendant was lett ro have 
but 0 * 1 g 4 3 © J * 4 " 1 1 % \ 
mis Remedy in the Exchequer. Raym. 434 Paich. 33 Car. 2. B. K. Phorbes's Cafe. —— Ste () 
pl. 11, — ICC (S.) pl. 3 + 


g. 9. Every Convittion fhall, before the End of the Term next following, 1 

is certified into the Exchequer, in ſuch convenient Certatnty that the Court 

ue thereupon award Proceſs for the Seiſure of all the Offenders Gods, and 

0 Parts of his Lands and Leajes, in Caſe the 20 l. per Month be ud paid 

1s atoreſe aid. : 3 ; ; 

S. 35. The Sheriff upon Lawſul Writ, may juſtify to break an Howe for 

te Taking of 4 Recuſaut EXC0111URLCAte. : 

2. Every Popith Recuſant, being convicted, may be attach'd by a 

Writ De Excommunticato capteado, being by the Stat. 3 Jac. 5. Excom- 

municared, being conviered. Per Coke Ch. J. and agreed to per Oinnes. 

2 Bulſt. 155. Mich. 11 Jac. The King v. Griiith & Holland, & al. 

z. Upon an Intormarion againit a Recuſant for the Penalty it was Ea. R. 90. 
bjected that the Party had not been convicted, and ſo not liable to the & 53 7. 
Förteiture. But it was refolved by the Court upon Demurrer, that a c yon the 
Conviction pon the ſame Proſecutiu which is brought for the Forfeiture, 15 Authority 

& ficient Conviction within the Words and Meaning of the Act. And of the, 

tut ſo it had been held by all the Judges ot England. 11 Rep. 59. 8 R035 
Mich. 12 Jac. Dr. Folter's Caſe. Mich. 

13. Fac; 


B. R. The King v. Law. —— ; Bulft. $;. S. C 


nined | 

Wis 2. Whether the Recuſant be convicted wpon Verdit?, Confeſſion, or Do— Roll. R. % 
1jout- 2777, it is a Conviction within the Meaning of the Act. Relolv'd up- uuf, 
6a Demurrer. 11 Rep. 60. Mich. 12 Jac. Foſter's Cafe. 

5. Upon an Information tor Recuſany ſor 11 Moths, it appeared at the 
Trial at the Bar that Deſendant was e for great Parr of the Time ; But 
it being alleg*d that the Party was a Recr/ant buth before and after, the 
Court faid that thould be no Excuſe ; For it ſhall be intended an obſti— 
nate Forbearance : \V hereupon Deſendant was found guilty ſor all the 
Time. Cro. J. 529. Paſch. 16 Jac B. R. Parker v. Curſon, & Ux. 

6. An Intormer made his Demand as tor a Recuſancy for 11 Months, 2 Roll R. 
when of his own Shewing it appear'd to be for 13 Months, except one Nay. 2 be by 
And ſo it was objected in Arreſt of Judgmenr, that it appeared nor for Cie he 
varch ot the Months, the Forteiture was demanded ; Sed non allocatur; Curion's 
For tho' he has not demanded ſo much as he might, yet it is well enough, Calc. 
and for the Petendant's Advantage; and the Recovery thall be inrended 
lor the 11 firſt Months ; and the Adding ot more is not material. Cro. 

J. 529. Paſch. 16 Jac. B. R. Parker v. Curſon, & Us. 

7. In an Add ion Di Tam, upon the Stat of 23 Eliz. the Deſendant Hare. 92. 
«emurred to the Declaration, and after Joinder in Demurrer the RI 8. es by 
14; yet it was reſolved that ue of the Proceedings were abated ; For it I gg 
> merely the Suit of the Party, and therefore, by the Stat. 1 E. 6. it is e 


dat Diſcontinued, Cro. C. 10. Trin. 1 Car. C. B. Lionel Farring- Arundel. 

WIS Caſe, Upon Con- 
fe rence 

viith all the Judges of Serjcant's lun 
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(S) Error in Proſecution &c. 


I, Our Perſons were indicted upon the Statute 23 Eliz. and the Indig. 
ment was, .Ood illi nec eortm uterque venerunt to any Pariſſ Tr. 
It was objected that the Indictment was not good; For that Utergue 
refers to one of them, and not where they are many, as here, an 1, ;. 
an inſenſible Word, and conſequently nothing laid to their Charte. 
Whereupon the Juſtices doubting thereof, demanded the Opinion of the 
Grammarians, who ſaid the Word aptly ſignifies One of them, and is {, 
uſed by all Writers ; Wray faid, Ir ſhall not be taken for Quiliber in 3 
Indictment; bur Fenner ſaid it is Surpluſage, and 1hall not hurt. Le, 23 
eo pl. 326. Mich. 32 and 33 Eliz. B. R.Sheldon's Cale. 
rg og 2. An Indictment of Recuſancy was, Contra Forimam Statuti, and held 
= 3 to be ill ; tor it ought to have been Contra Formam Hatutorum of 1 Eli 
Name of & 33 Eliz. Cro. E. 150. in Caſe of Dingley v. Moor, cites it as Sg 
Talbot and ton's Caſe, and Popham ſaid the Reaſon was, becauſe the Staute ©; 
Shelden's 23 Eliz depends upon the 1 Eliz. For it is that every one that refuſes ;- 
9s * go to Church, againſt the Form of the Statute of 1 Eliz. thall ſorieir !, 
Judgment much &Cc. 
was revers'd. 
becauſe the Penalty cas demanded ; but that if it had been for te Offence only, it had been good 
S.C cited, and 8 P. adjudg'd upon an Information Cro. J. 142. pl. 19. Trin. 4 Jac. Rot. 94 
Broughton v. Moore. The ſame Objection being taken upon an Information for rhe Penalty, Nm 
allocatur ; For tho” the 1 Eliz. directs all Perſons to come to Church, yet the 23 Klit, alone unt 1 


Penalty. 3 Lev. 61. Trin. 33 Car. 2. C. B. Parker v. Webb 


C. 241, 


— 


4 pes 3. 3 Jac. 1. cap. 4. . 16. No Indittment for not repairing to Charch, lu 
Ren abſcnting himſelf for one Month, or not recetving the Sacrament, nor ay 
fancy by an Proclamation of Outlawry, or other Proceeding thereupon, fall be ovoid ůs 
Informer, it reverſed by any Default in Form, or other Defett, other thay by Traveiſe u 
was objected he Point of Not coming to Church, or Not receiving the Sacrameit, 

88 H. 17. Provided, that if any Perſon ſo indicted ſbai ſubmit aud conforn 
ſuch Prof:. Himſelf, and repair to the Pariſh Church, and if there be none fü tic ty 
cution, the the Church next adjoining to his Dwwclling Ec. and recerve the Sacrameit at. 
Party might cording to the Laws 75 Eugland, ſuch Perſon ſhall be admiticd to avoid and 


be charg' d veverſe the ſaid Indittment, and all Preceedings thereupon. 
again at the 0 


Suit of the King, and ſo be twice puniſh'd for the ſame Offence. But it was a judged upon Demurter, 
that in ſuch Cate the Defendant iht diſcharge himſelf by ne Auterſoits Cet; for tho' the N 
3 ſac. 4. provides that no Proceeding ſhall be avoided for Default of Form, or other Defet a attire, 
yet the Recuſant may well plead any Collateral Matter, as Par on, Submiſſion, Anterfoits Convi't, 
other Bar delors; for the Act extends only to Defects in the Indictment or other Preceedings, 11 2 
65. Mich. 12 Jac. Dr. Folter's Caſe ——He may anſwer as to Hatter, tho' wet as to Form. Per Croke | 
Roll. R. 95. S. C. See (Q) pl. 9. 


Jo. 407 4. Error was brought of an Indictment of Recuſancy, and the Excey- 
f ROE tions were, iſt. That the Indictment is Apu Caftrim Winton, mt 1s 
ohn, $ C i#n what County or Pariſh Winton is. 2dly. It is Coram john Finch ©: 


he Writ Fufticiariorum de Gaila deliberand. not ſaying Jafticiarioruin 4d 4 © 


5 Error adGailam deliberandam. zdly, That Defendant is indicted by c’ h 
will lie for of Domenum St. John, without any other Addition. ithly, Hh 08 
the Aing ; ; e ee e e, 

for he iz dictment is, Quod non acceſſit ad A. Eccleſium prodite. Won 1 Cot 
prejudiced dg mentioned before. But the Court held, Thar none otthe ere 
by the Judg- were material; and it was doubted whether any Exception coule 


ment, and 8 ing ex i hat a Conviction 
1. % good, the Statute of 3 Jac. 4. being exprets, Ih 


* 


3 
144+» 


by the Sta- not be diſcharg'd tor Delault ot Form or other Matter, tin the Party u 
tute, tho* conform'd. But becauſe in the judgment { 17 capiatur) 8 het 
a Defen- which is apparently to the King's Prejudice; tneretore the juagment ® 

ant 1s. 7 / revel v 
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mers, Cro. C. 504 Trin. 14 Car. B R. The Marqueſs of Win- And becauſc 


the Judg- 
cheſter” s Cale. ment was 


Ferisfecit inſtead of Forisfaceret, it was held not good. 


li&- 
wc —— * 
[que 
why (T) Diſability to Purchaſe &c. 
t thi 
l$ lo , A Prohibition was prayed, becauſe in a Bill in the Court of Re- 
in at queits, to carry an Agreement into Execution, it appeared that 
241, > Plaintitf was 2 Recuſant convict, and ſo a Perſon excommunicare, 
But per r Cur. The Detendant has anſwered him there, ad:gitting him a 
held Peron able, and it is now t90 late to have that Plea, And a Prohibition 
Eli was 9 Noy 88. Anon. 
Obel 116 12 W. z. cap. 4. F. 4. Enacts chat F any Perſon educated in the: [r is re- 
__— wy Religion, or profeſſiug the ſame, fall not within 6 Mhnths after he or mute he, 
les * un the Age of 18 Tears, take * Oaths of Allegiance and Stupremncy, _ r _ 
len 1 ad alſo ſubſcribe the Declaration ſet drwn and expreſs d in an Ad made in . = 8 5 
75 of Charles 24 to be by him or her made, repeated and [ubjcribed in the Cate 
th Carts of Chancery on E. R. or Oar ter-Sefrons of the County where ſuch 2 re the 
1 2 ſpall reſide, every ſuch Pei ſoa ſhall, iu Reſpect of him or her{cl| only, 4 ) | 75 gone 
+ Ma 211 act to, or in Reſpect of any of his, or her Heirs or Þ ofterity,, be diſabled 7, mn. 
11 a | made incapable to inherit or take by Deſcent, Deviſe or Limit. „ion, in any Lands 
P on Rever/zon, or Remainder, any Lands, Temes ut or Hereditninents come to him; 
10 thin England, Wales, or Rerwick upon Tweed ; and that during the Life bu Pavitt i i 
ch, bit % Perſon, or until 'be-or ſhe do take the ſaid Oaths, and in. the, rene , 1 hu : 
Of A nl (14 bſcribe the ſaid Declaration in Manner as aforeſaid, the next of bis ir whe. thi 
vided Kindred, which ſhall be a Proteſtant, ſhall have and enjoy the ſd U. WIGS CORE 
Terſe ib Lids Sc. without being accountable for the Profits by him or her received ; "Y . . 
| tiring fach Enjoymen: thereof, as aforeſaid ;. but in Caſe of any WF 1 Hl afte | 5; 5 * 
Conorii bertel on the ſaid Lands Oc. by the Perſons jo having or enjoriug the utteriy dit. 
en e, Of any other by his or her Licence or Authurity, the Party diſal led, Vis, abled to 
Met dl. ler Exccutors and Adiuiniſtraters, ſbali and may recover tr eble Damages for. ew l We 
1014 end 7 % me; againſt the Perſon committing ſuch Waſte, his or her Exccutors or cs Wane 
F 2 'ators, by Action of Debt in any of His Majeſty? Courts of Record Rep. 254. 
)-murrer, U minſter; ani that frum and after the toth Day of April 1990. = ” Trin. 1717. 
he am pit, or Pei fon making Profeſfion of the Popiſ Religion, ſball be diſavled, 5 e uk 
, ud 1s ber eby made iucap. 20e to purchaſe either in his or her own Name, or in It h. = 3 
115 . Name of any other Perſon or Perſons, to his or her Uſe, or in f 7 Truſt for adiudg'd, 
r Crol im or her, any Manor s, Lands, Profits out of Lands, Tenements, Rents, 4 Vat a Pa- 
Terms, or Hereditaments within Earland, Wales, or Berwick 05 weed ; Pit nay * 
5 ud th 1t all and ſingular Eftates, Terms, and any other In! rel. r Profils,. fas 7A bag 
- LED's 3 der out of Lands, from and after the {id 1oth Day of April, to be which Ca 
„ e, ſuffered, or done, to or for the Uſe or Behoof of any ſuch Perſon or Per- it wasagreed, 
25 5 « upon any Truſt or Confidence mediately or immediately, to or for the * ny we age 
W elt or Relief of any ſuch Perſon or Perſons, all be utterly void and of 10a? * Gree oF 
rs Fe, to all Intents, Conſtructions and Purpoſes whatſoever. an Eftate of 
r the! Inheritanc 
in Cit deſcends upon and veſts in his Heir (tho a Papiſt) for the Benefit of his Heirs; and t! hat the next rel 
«Cpt by Lin oy only a Right to the Perception of the Profits during the Nonconformity of the Heir. 3 New 
could d bes aſch. 1738. C. B. Mallom v. Bringloe 
| Deviſe to a Papitt i is a Purchaſe within this Act, but that is where ſ1:h Papiſt is a Stranger to th 
LON oY brinnce but not where a particular Eſtate or Intereſt comes to the Ileir at Law by a [vile "hop 
Patty. 4 t1s but a Modification of that Eſtate which would otherwiſe deſcend to him, fo as he is uader 18, and 
us Cite 3 within 6 Months after. 9 Mod. 1-0. in the Houſe of Lords, Rover v. Radcliffe. hy? 2 
ment #3 \p. EC Parker. 2 Wrms's N 9. in Cale of Hill v. Filkins. 
| reren d piſt above 18 and an half Years of dee, is not capable of taking Lands by a Deviſe, ind the Word 


Phaſe) in the latter Clauſe, is uſe in Contradiſtinction to the Word ( Deſcent) notwirh{tindi git was 
og the Expreſſion of ( Purchaſed by a Papiſt) eſpecially when the Words follow ina, vi . (in his 
«ame, or in the Namie of any other in Truſt for 55 im) muſt be intended where ful Pa Ut 1, at tive, 
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and does ſomething for himtelf; whereas in Caſe of a Deviſe, or Settlement upon him, the Perſon + 
Ig is mcerly paſſive, ard may know rothing of the Matter before it is done. And it is now Kare ＋ 
the Houle of Peers, that either a Dexzi/e or Settlement to a Perſon profeſſing the Popiſh Religion, ot , 7 
IS and 1 half Years of Age, is veid, and the Perſon not capable of Taking; the Act inte; ding e 
to diſable the Pa iſt of that Age to take any new Acquiſitions, or what was not his ancient Inberi 
2 Wrrs's Fer. 4. 5. cites the Cate of Roper v. Ratcliff. Ace. 
But it uch Papiſt was alete 18 and 1 half before the making the Statute, ſo as it was impoſſible tot 
ly with the $1arute, then ſuch Perſons are not within the Clauſe, nor ſhall ſuffer by it. 2 Min. 
ep. 361. 364. Trin. 1726. Carrick v. Errington.—2 Wms's Rep. 364. ſays that this D . 
afcerwards afti: md on Appeal to the Houſe of Lords. 

A Deciſe of tle Perſonal Eſtate to a Papiſt under 18, who afterwards turns Proteſtant, was admitted 
be good. 2 W ms's Rep. 5. Paich. 1522. in Caſe of Hill v Filkins. el 

A. deviſed Lands to Truſtees and their Heirs, to the Uſe of the eldeſt Son of B. for 2 Years next aller 
(A.'s) Head, and if within thoſe t<vo Years the ſaid eldeſt Son ſhould become a Proteſtant, then fo #2, 06 
ſuck elarſt Son in Til Male; and for Want of ſuch Conformity, then to the Uſe of the 24, 404 vow 
other & of the {aid B. being a Proteſtant, and to the Heirs Males of their Bodies being Proteſt. anc; * 
for Ii ant of ſuch Conformity in any of the Sens, or if they ſhould die without Iſſue Male, en to 216 77; p 
ihe eldeft Darvghter of Þ being a Proteſtant, and to the Heirs of her Body, being Proteſtants ; Remainder .. 
the 2d &c. Daughter of B. being a Proteſtant in Tail, Remainder to the eldeſt Son of C. (who acty;!, 
was a Proteilant.) A. had ſeveral Sons and Daughters, the Sons were and continued Papiſis, but e 
deft Daughter at above 18 and 1 half Years old con orm d. Ld C. Macclesfield held, That the Con rm 
was a Condition precedent to the taking che Eſtate, and that the Act of 11 & 12 W 3. 4. does not 4 0 
this Caſe; for this Deviſe is not to a Papiſt, but excluſive of a Papiſt, and that if the be a fincer: (. 
vert, ſhe is intitled to take; but in Regard there might be ſome Doubt of the Sincerity of ber Conver(: 1. 
directed it to ſtand over. 2 Wms's Rep. 132. Paſch. 1723. Cartaret v. Cartaret. 3 To 

And it appears by what was ſaid in the above Caſe by the Court, tho' not taken Notice of in the dn. 
of the Caſe, that the Hill charged the Lands with Annuities to ſeveral of the Brothers and Sifters ; and it * 
ing ſaid that they were Papiſts, Lord Chancellor directed the Maſter to inquire what Age they were 
at A.'s Death, and when the Annuities were to veſt ; and ſaid that if they were above 18 and 1 half tie 
Deviſe to them is void, but if fo young as 3 or 4 Tears old, and ſo incapable of Preſeſſiing the Patiſ) Rel, 
they fall retain the Anruities till 18 and 1 half, trom which Time the Apnuitics are to go to the Pre. 
ſtant Kindred, ti'l the Death or Conformity of the Annuitants. But his Opinion was, That 37 71 54 
13 or 14 Years old at the veſting of theſe Annuities, then they might be looked upon as capable of P;ofef;-s 
the Poptſh Religion, and if in Fact they did profeſs it, they were incapable, and the Deviſe to they 
void. 2 Wms's Rep. 134. 135. 10 Mod 512. S. C. 

+ The Statute extends to Truſts as cell as Legal Eſtates; and therefore where a Remainder was lint. 
ted to Truſtees to preſerve Contingent Remainders, and to let the firſt Remainder-man, who wa: a 2. 
piſt, rake the Remainders and Profits during his Life; this laſt is a void Truft, tho* the "Priit to or. 
ſerre the Contingent Remainders to the firſt &c. Son of the Papilt, is good. Per Lord Ch King 


TCcree Was 


Jer 


» 


2 Wms's Rep. 361. Trin 1726. Carrick v. Errington. 

+ By the expreſs Words of this Act, a Term for tc Years ; nay, for ought I can fee, a Term for » 
7ear, or for any certain Time, ts prevented from being made to Papiſts. Per Prat Ch. J. 9 Mod. 192.1 
Caſe of Roper v. Radclitte. Perhaps for Half a Year. Ibid. 193.— And the Fruſt of a Tern 
as mach within the Act as the N Intereſt of a Term Per Pratt Ch J. Ibid. 192. 

Lord Dover, being poſſeſd'd of a long Term for Years, made his Will, and his Ladv, who was a2: 
piſt, Execitrix thereof. And it was reſolved by my Lord Chancellor, That notwiriſt inding the Ui: 
abling Act of 11 & 12 W. g. The Term veited abſolutely in her, and this was not a Purchaſe withintu 
Act. Ard he ſaid that a Pavitt may be Tenant in Dower, or by the Courteſy, becauſe in all the'e C 
it is by Operation of Laco, and not by any Act of the Party, that the Eſtate comes to him. 3 New Abr. 9 
The Cate of Lord Dover's Will. 


S. C Cited 3. Lands deviſed to a Papiſt is a Purchaſe within the 11 & 12 \\. 
1 And if Lands are deviſed to pay Debts and Legacies, and a Papil! 
SC Cig made Re/duary Legatee, or is Heir at Law, the Lands ſo devited tha! 
per Lord C. to them be deem'd as Lands, becauſe ſuch by Payment of the Hebts & 
King. 2 may ſtop the Sale, and require a Conveyance, tho? as to Creditors 4. 
dodgy __ other Legarees, ſuch Lands ſhall be deem'd as Money. 9 od. 1, 
eck Roper v. Radcliffe, in the Houſe of Lords; and fo revers'd a Decree © 
v. Errington, Ld. Ch. Harcourr. 

and fo ruled 


by his Lordſhip ; and agreed, and given up by the Counſel on all Sides. 


4. A Papiſt being Tenant in Tail ſuffered a Common Recovery, ande: 

clared the Uſes to himſelf and his Heirs, This was held not to be 4 '** 

chaſe within the Statute of 11 & 12 V. 3. 4. 9 Mod. 172. Hill. 50. 

Ld. Derwentwater's Caſe. 

A Papift 5. If a Papiſt is ſcis'd of a defeaſible Eftate, and levies a Fins Wt” Pu 
ſeiſed in Jure clamation, and 5 Years paſs Without any Claim, the Eſtate 15 10 


* 


- * 
* * 


C soris, and COME 
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„ 
ame indeſeaſible; this is an Alteration of the Eſtate, but no Body will beirg inci 


ron tk. N no b 
ttled (ay it is 4 Purchaſe. ꝙ Mod. 175. in Lord Derwentwater's Cale. to be Tenant 
of ahe " by the Curteſy 


r ed in a Hine <ith his M iſe. And it was decreed that be could take no larger Eſtate under the Fine than 
erg . fe id before, tho as large a one he might. Caſes in Chanc. in Lord King's Lime. 30. Trin. 11 Geo. 
— Withrington v. Banks and Coteſworth. 


2 Mme 6. A Papiſt ſettles Land on his Son with a Power of Revocation, and after 
Cree wa he executes that Power, ſo that the Eſtate is reveſted in the Father; this 
mitted +9 is an Alteration of E/tate, but was never yet calld a Purchaſe. Arg. 9 


Mod. 175. in Lord Derwentwater's Cale. 
ou 9. Papiſts cannot take by Leaſe or Grant, and conſequently they can- S.. Arg.y 


at nor take a Mortgage. And it is within the expreſs Words of the Act; * 
— 1 for it is an Intereſt in Land, and on Nonpayment the Eſtate is abſolute ene 
the Lo in Law, and his Interelt is good in Equity to intitle him to receive and warer's Cafe. 
painder t enjoy the Profits till Redemption or Satisfaction; and on a Forecloſure A. Mortgage 
) actually he has the abſolute Eſtate both in Law and Equity. Per Pratt Ch. J. 9 % _— ” 
2 wy \iod. 196. in the Caſe of Roper v. Radclille. . 
not aflec: to a Prote- 


fan! for a full Conſiceration. An Ejectment was brought againſt the Aſſignee by a ſubſequent Mortgagee, 
who recovered by Reaſon of the Diſability of the firſt Mortgagee. All this appeared upon a Bill 
brought in Chancery ; and my Lord Chancellor was of Opinion, that a Mortgage to a Papiſt is void. 
But in this Caſe the Aſſignment to the Proteſtant, and rhe Trial in Eęectment, were both before the 
Geo. 1. which, were it otherwiſe, would 1: ſeems have made an Alteration. 3 New Abr. 799. Mich. 
1729. Pelham v. Fletcher. 


cere Cor. 


519 £ a. * + 
deen, its 


the dran 
and it De. 
verre ct 
1 hal the 
Y Relivien, 
the Prot. 
te) c 
Profelſico 


e to them 


8. A Reinainder was limited by A. to B. a Papiſt for Life, Remainder MSS. Rep. 
to Truſtees to preſerve Sc. Remainder to the 1/f Sc. Son ol 33. in Tail Male, OD 5 : 
Remainder 40 C. a Proteſtant, in like Manner ; Remainder to his own right x Relay 
Heirs, The right Heirs were two Siſters, Proteſtants, Lord C. Kang v. Carrick, 
held, That the Rents and Profits ot the Premiſes, from the Death of A. 


Bak the Grantor, ſhould go to the Siſters during the Liie ot B. tor it it 
rat to pre ſhould go to C. it could not afterivards go back to any Sons of B. who 
Ch. -Kirg might be Proteſtants; and that this being an Hardilup and Wrong to 4 
FE third Perſon, and tho' in Favour of C. the next in Remainder, in order 


to let him in to take the Profits immediately, it was inſiſted that the Set- 
tlement being by Leaſe and Releaſe, the whole Eſtate paſs'd out of the 
Grantor, and could not return to him again, but mult go to the next in 
Remainder; and that this being a Truſt which is a Creature ot Equity, 


lod. 193.10 


2 * . 
1 * * 12 
4 Term 4 


o Was 4 24 


the Di- . "ps : | 

ien the Court ought to let C. into Poljethon, and that in Caſe B. Jhould 
the e Ci leave Proteſtant Sons, the Court might then order the 'T'ru't tor them; 
Abr. et his Lordſhip ſaid he would not take ſuch extraordinary Power on 


melt, and the Intent of the Statute Was more plainly complied with 
by conſtruing the Truſts void as to the Papiſts only, without letting the 


2 M.; > : 3 8 
1 8 A next Proteſtant Remainder- man into Poflethon before his Time, and ſo 
** 14k bs - g * * . * * 
40 ls e the Sons ot B. 2 Wms's Rep. 361. Trin. 1726. Carrick v. 
be | rrington. 


9. A Bill was brought, praying that Defendant might diſcover whether ql it is ob- 

(under whoſe Will the Defendant claimed) was a Papiſt, or nor. The jected, Thar 
efendant pleaded the Statute of 11 & 12 V. 3. And the Lord Chancel- why oy he 

lor was of Opinion, That he was not obliged to diſcover ; That there is 3 4 88 

no Rule better eſtabliihed, than that a Man ſhall not be obliged to anſwer c the 

to what may ſubject him to the Penalty of an Act of Parliament. And Eſtate was 

there can be no Doubt but this is a Penal Law, inflicting Diſabilities or mw Rs, 

& Incapacities. If a Bill is brought againſt the Perſon tor a Diſcovery whe. fo, ele- 

) b A ther he is a Papi | - | 2 ne Rae e 

be ab mer he is a Papiſt or not, he is not bound to diſcover; and where is the never be de- 

ifference between him and the Perſon claiming under him © Belides, veſted, yet 


what ſways with me very much, is the great Inconvenience that would it falls under 


P74 IT. — 8 . * 
- ITY * 3 3 T4 0 4 md * 
* 4 9 . * ä —— he "_ * * al PSY * * i 


iTOIS aul 
od. 107 


Decree d 


0 1b 7 tollow thould this Plea be diſallowed ; we ſhould have nothing in this "pF oper 
non Out but Bills of Diſcovery whether ſuch and ſuch Perſons were Papiſts, an Incapa- 


Or city or 


— 
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Diſability or not. And Nobody knows what Confuſion would follow ; theretar; 


at by Act the Plea mult be allowed. 3 New Abr. 799. Trin. 12 Geo. 2. Smith v. 


Parliament, Read. 

is certain! 

as much a Paley as the Forfeiture of an Eſtate by a Perſon who had a Right to enjoy it before the For 
feiture. Per Lord Chancellor. Ibid. : 


(C) How a Papiſt is Aﬀected by 11 & 12 W. 3. 4. 


Perſons 18 1. Papiſt under the Age of 18, at the Time of making the Statute 
Years old at 11 E& 12 / 3. 4. may take either by Deſcent or Purchaſe, and 
the Time if the Word Purchaſe in this Statute is only a Modification of the Fate, and 
„e en in the ſull E f the Word ; for thoſe Purchat 

Star. 11 & {ball not be taken in the full Extent of the Word; tor thoſe Purchaſes 
10H. 3. are are intended only by the Statute, by which Papiſts enlarge and extend their Lans. 
within the ed Intereſt, and not where by Deeds ot Settlement the ancient Family 
Intent and . - . d I : h k1 \ 4 q } 
eee ſtate is new modell'd, without making any new Acquiſition, So th; 
that pa, of even at this Day a Purchaſe by Limitation in a Settlement, or by n /)-. 
the Letter viſe to a Papiſt under the Age of 18 Years, is good; fo as ſuch Payit: . 
of the Act; within 6 Months atter he comes to that Age, contorm and rake the Cath, 
However, &c. otherwiſe he loſes the Pernancy of the Profits during his Lite only 
ſuch Perſons p 4 ” ] . M | 295 
being Heirs Per 4 Commiſſioners Delegates againſt 1. 9 Mod. 180. Hill. 5 Ge, La 
at Law, are Derwentwater's Caſe. 


proper to 


make Application to Chancery, to ſet aſide a Conveyance got by Fraud. 9 Mod. 35. Trin. 9 Geo. Cy. 
rick v. Errington. 


33 5 2. The Heir at Law, tho' a Papiſt, is capable to take the Inheritance: fo; 
erteled kor jt js in him, tho' the next Proteſtant of Kin hath the Pernancy of the U 
Rebellion 2222 * . 
dy che nent SIS till the other becomes a Proteſtant, and the * 27 lied 74 [upport 
of Kin, was Contingent Remainders, cannot be ſaid to be a Truſt tor a Papiſt, nor al 
reſtored to the Remainder-man take immediately. Arg. ſaid to be ſettled in (ic 


the Heirat Roper v. Radclitt, 9 Mod. 34. Trin. 9 Geo. in Cafe of Carrick . Er. 


Law on his this St; 


becoming Tlngton. /pecial 
Proteſtanr, That t 
and taking the Oaths. 9 Mod. 54 Trin. 9 Geo. Sir Lawrence Anderton's Caſe. Lands were de- he ſays 
viſed to a Papiſt under 18, who before 18 conformed. The next Proteſtant Heir ſued for the Land, but 1 
held that the Deviſe is good, and tho* he had not conform'd, yet the Inheritance is in the Papiſt, and hall bur if 
deſcend to his Heirs, and he ſhall maintain an Action of Waſte, by Virtue of the Stat. 11 C12 / z. car. lixe as 
4. Par. 5.6. againſt the next Proteſtant Heir, who is 1nticled to take the Profits during the Diſcbility. accord! 
o Mod 156. Trin. 11 Geo. Hill v. Filkins.— 2 Wms's Rep. 6. Paſch. 1722. 8 C.———ParkerC. lie; fo 
held, That being a Papiſt at the Death of the Teſtator, the Eſtate would never veſt; but King C. alſo in 
held, That cen/orming at 18 made the Deviſce capable. 10 Mod. 536. Hill v. Filkins., ; dict of 


* Tho' the fr ſt Limitaticn of an Eſtate is to a Papiſt, who is diſabled by the 11 & 12 * 3. 4. vet it the Qu 
is not ſuch a void Limitation, as that the Remainder ſhall immediately wp as if the firſt was dend with of it, « 
out Iſſue. Per Cur. 9 Mod 34. Trin. 9 Geo. in the Caſe of Carrick v. Errington, cited there as ſetthd Manne 
in the Caſe of the Durchets of Hamilton. Ld. C. King held, That the Remainder ſhan de rike Few 
preſently in the ſame Manner as if a Remainder were limited to a Monk for Life, or to one thi refs 
to take, or if ſuch Remainder. man had been dead, and no ſuch Limitation had been. 2 Wms's Kep 
362. Irin. 1726. Carrick v. Errington. 


But per Cur 3. A Papiſt muſt be accountalle for the Profits ſince the Time 0! th 
That De- Original Purchaſe ; cited to have been fo reſolved in Dom. Proc. it Ce 


er. of Blake v. Blake. 9 Mod. 146. Trin. 11 Geo. in Cafe of W inter. Fl 


made on : 
ſome extra- mingham, 


ordinary 
Circumſtances. 9 Mod. 147. in Caſe of Winter v. Birmingham. 


Sheriff, 
Sheriff ( 


4 * 0 0 2 7 F4 

The as 4. If Papiſts rake Conveyance to their own Traftees, and is be * | 
I * 5 6 * * 9 © = - 3 : 9 ** -P T 12 18 3 | 

3. is a bare cover'd, all is well; or it it be diſcovered, the Conveyance it is: af 1 


C27 
Lors, 
Cut if t 
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„ . N 1 £ a „e Diſability. 
* he Act, but then it reve/ts again in the firff Owner or Truftces. oy. 
N Ch.]. „Mod. 194. in Cafe ol Roper v. Radcliffe. 3 


It creates 
u a Diſability, but makes no Forfeiture ; it prevents a Veſting, but diveſts nothing that is veſted. 
only | 


[hid. 200. 


For more of Recuſant in General, See Olflenters, Preroga- 
tive (P. a) &c. Univerſities, and other proper Titles. 
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Br. General 
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1. 20 H. 3. NACTs, That if any be diſſeiſed of their F Freehold, Word 
dit before the Fuſtices of Eyre have recovered Seifin by (Freehold) 
Cap. 3. alas 3 ore 51 7 J / extends to 
|| Afiſe of Nove, Diſſer/in, Land, Rent, 
Common, or 
the like, whereof if a Man be diſſeiſed, he may have an Aſſiſe of Novel Diſſeiſin 2 Inſt. 82, 82. — 
Co. Litt. 1 54. obſerves, That Littleton in few Words hath made a good Expotition of the Word (Lih-- 
rum Tenementum) in this Statute where in S. 233. he expounds 1t to extend ro a Rent-Seck or Rezt-Charge, 
For tho they are againſt Common Right, yer a Man has a Frechold in them. 

+ juſtices in Eyre are named only for Example, and becauſe Aſſiſes were taken moſt commonly before 
mem; and tho' the Aſſiſe be taken in B. R. or Court of CE or before Juſtices of Aſſiſe, yet it is within 
this Statute ; for tho the Words be ſpecial, yet the Reaſon of rhe Law is general; Et qu indo Lex eſt 
heclalis, Ratio autem generalis, Generaliter Lex eſt intelligendu. 2 Inft. 83. 8. P. Co. Lit. 154. a. 
That the Statute is to be intended, before any other Juſtices that have Authority to take Atlifes ; which, 
he fays, is worthy of Obſervation, being a Penal Law F. N B. 188. (D) S. P. 

This Branch extends net to an Aſjuſe of Mort d inceſlor, or Darreion Preſentment, or Juris utrum; 
Bat if a Man recovers in a Writ of Kediſſeiſin upon that Recovery, he ſhall have a Redilleifin and the 
like as often as he is rediſſeiſed. 2 Inſt 83. cap. 3. Upon a Plaint in the Nature of a Freſhforce, 
accordirg to the Cuſtom of a City or Borough, and a Recovery thereupon had, a R ediſſeiſin does not 
lie; for no Rediſſeiſin lies but where the firſt Plea began by Writ. 2 Inſt. 83. cap. 3. S. P. And 
alſo in ancient Demeſne there are no Coroners. Co. Lit. 154. a. Here Aſſiſa is taken for the Ver- 
ict of the Aſſiſe, as Littleton expounds the ſame, Vel per Recognitionem &c. or by Confeſſion. Then 
the Queſtion is, What if the Recovery were upon Demurrer, or by pleading, of a Recovery and Failer 
of it, or by any other Matter? And ſeeing Littleton ſpeaks generally, it mult bz underitzod of all 
Manner of Recoveries in an Aſſiſe of Novel Diſſeiſin; and ſo it is confirmed by the Statute of W. 2. 
C:y.26. Co. Lit 154. a. And therefore if a Man ſuc a Hit of Right cloſe in ancient Hemeſne, and 
makes Proteſtation to ſue in the Nature of Atiſe of Novel Diſſeiſin, and recovers in that Writ, and after 
he is rediſſeiſed, he ſhall not have a Writ of Rediſſeiſin; becauſe the firſt Recovery was not by Writ 
of Aſſiſe of Novel Diſſeiſin. Co. Lit. I 54. S.P. F. N. B. 189. (G) for that Writ lies not upon 
an Aſſiſe at the Common Law. 
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Or by Confeſſion of them which did the Diſſeiſin, * and the Diſſciſce hath * And ſo tt is 
bad Seifin delivered by the Sheriff, f if the Plaintiff 


in the Aſſiſe 
ters and executes the Recovery by Entry. 2 Inſt. 83. — Tho' the Statute mentions Sciſin had by the 
Sheriff, yer Littleton, S. 233. mentions only (Execution had) generally; ſo as Whether it be by the 
Sheriff or the Party, ſo as an Execution or Polſeion be had, it {uthces. Co. Litt. 154. 4. 


If the * ſame Diſſeiſors, after the Circuit of the Juſtices, ur in the mean * $0 as it 
Time have 4 4 -4 } 2 77 TT JP. tt | Fr hold muſt be the 
bade diſſeiſed the ſame Plaintiff of the ſame f Freehold, une TEE. 
* But here ien: is taken for Non alii, and therefore if the Recovery in the Aſh were z-ainſt 2 Di“ 
ors, and ene of them reviſſeijes him again, he ſhall have a Rediſſciſin againſt him; for he is nor Alius. 
Put if the Recctery had been againſt one, and Je and arother rechſſciſe the Plahitift, he all nor haue 4 
; * Kralfleihn. 
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Rediſſeiſin; for here is Alins ; And he cannot have a Reaiſſeitin againſt the former Diſſeiſor atone © 
cauſe he is [ointerant with another. Co. Litt, 154 a. b. one, be. 
If 2 Coparcerers be diſſeiſed, and recover in an Aſſiſe, if after they make Partition, and after 13, 
verally dilſeiſed, they ſhall have ſeveral Rediſſeiſins ; and ſo it 1s of Jointenants, tor they are iden: * 
yentes & non Alii. Co. Litt. 154. b. Alſo a Rediſſeiſin does lie againſt the Digi 1 
diſſeiſes, and againſt another to as he made Feoffment af ter the 2d Diſſeiſin; for otherwiſe the Rech 15 
ſor might prevent the Plaintiſt of his Rediſſeiſin. But in an Aſſiſe againſt A. and B. in which e 
Diſeiſor and B. Tenant, and the Plaintiff recovers, and after be, wo was found Tenant, difeiſe; the 1 
titt, he ſhall not have a Red iſſeiſin, becauſe he did diſſeiſe him but once. Co. Lit. I 54. b. _ 
+ If the Ihe reccters a Rent when it is a Rent-Service, and after the Rent becomes 2 Rent. 6.5.4 
Surpluſage, and the fame Perſon doth rediſſeiſe him of the Rent, he ſhall have a Rediſſeiſig: . 
Subſtance of the Rent remains, tho” the Quality te altered Co. Lit. 154. b. 
It Tenart in ſpecial Tail recovers in Aſſiſe, and after becemes Tenant in Tail, after Peoſibility of In... 
extinct, and then is redifſeiſed, he ſhall have a Rediſleitin ; for albeit the State of Inheritance b Fs 
yet the ſame Freehold remains. Co. Lit. 154. b. 


A Den 
119 , «UT Lie 
* «i 
— altereq, 


* The Rea- And thereof be convicted, they ſhall be forthwith taken and * commit} 
TY 


hs » « . X # . * 
3 and f kept in the King's Priſon until the King hath diſcharged then by Figs, 
is, That In- r L ſome other Mean 3 5 
Intereſt Rei- 

ublicæ ut fit finis Litium; otherwiſe great Oppreſſion might be under the Colour and Pretext of fn 
For if there ſhould ror be any End of Suits a rich and malicious Man would by Actions and Sutte! 
nitely vex one that has Right, and at length compel him to purchaſe his Peace by relin uin 
Right. Ard the Reporter ſays, | hat this Mitchief is the Conſequence of the Introducing Iris 
Rights and Titles of Inheritance and Franktenement in Perſonal Actions, in which there 15 no Ede 
Suits; and that this has introduc'd many great Inconveniencies (which are there enumerated.) 6 Rev 
9. Mich. 40 & 41 Eliz. in Ferrer's Calc. g 


+ See the Statute of Marlebridge, cap. 8. After. 


And this is the Form how ſuch Convift Perſons fball be punifhed ; Win 

the Plaintiffs come into the Court of our Lord the King, they fall hav (1; 

King's Writ directed to the Sheriff, in which muſt be contained the Plant gt 

Diiſſeiſin framed upon the Diſſei/;n 3 = g 

* This is And then it ſhall be commanded to the Sheriff, That he, * takins with bin 
ſpoken in the he Keepers of the Pleas of the King's Crown, and other lata Rug lte 
3 " + In his proper Perſon, ſhall go into the Land or Paſture whereof the lain 
fore where Path been made; And that he make before them, by + the firſt Furcrs and it! «© 
there are two Neighbours and lauf, , diligent Iuquiſition thereof; And it they fr 
or more Co- um difſeiſed again (as before is [od ) then let him do according to the Pi 


roners, he W | * wh dy, Wat ky 
ought t „ dition aforementioned ; but if it be found otherwiſe, the Plaintiff ſhall te 4 


take at leaſt Merced, and the other ſhall go quit ; 
two; but 
where there is but one, if he take him it ĩs ſufficient within the Meaning of this Stature, tho' requlirir 
the Plural Number is not ſatisfied with one. 2 Inſt. 84. Bridgm. 119. in the Caſe of C Dans. 
Wilkins, cites 23 Aſſ. 7. That if he goes with one Coroner only where there are more, it is not good. 
And that the Law is the fame if he rake not others with him according to 26 E. 3. 5-. 
Two Coroners were in the County, the ene of them «vas /ick and ſo could not come, the vit of Redil- 
ſeifin <vas directed to the cther, who executed the ſame alone. Upon the Rediſſeiſin the Sheriff returned, 
That he took with him one of the Coroners, the other being ſick, and ſo could not come; and all this apyears 
by the Record to be ſo. Per Doderidge J. This Statute aſſigns a Number certain, ard the ſane is 5! 
to be diminiſhed ; That if there had been 4 Coroners, and he had taken two of them with him, th: 
had been good, and the Statute well purſued ; but not here, as this Caſe was, taking but One Coro- 
ner with him. The whole Court agreed with him herein, That this was a clear Error; and ticre- 
2 3 given in the Redilleilin was reverſed. 2 Bulſt. 93. Trin. 11 Jac. Pentos Y 
night. 
+ Jo that if he does not go in Proper Perſon, and return accordingly, it is all void ; becau's he ce) 
not purſue the Statute, . 5 ſtricte & Br. Parliament, pl. 93. cites H. 7. 4. 
+ This mult be underſtood where there were Juratores in the Aſſiſe; tor it there were wehe, 12 
it muſt be tried only Per Alios; As if the Diſſeiſor plead a Record, and fails of it; or if be 
Bar, and confeſſes an immediate Ouſter, upon which the Plaintiff doth demur, and Judgment is Given fot 
Plaintiff, and after the Plaintiff is rediſſeiſed, the Plaintiff ſhall have a Rediſſeiſin; and it hade 
tried only Per Alios, becauſe there were no Jurors at all in the former Ailife ; For the Stature (albei: 
it be Penal) ſhall not be ſo literally expounded, that if it cannot be tried Per Primos J uratores, ther“ 
ſhall not be tried at a'l ; for Verba intelligi debent cum effectu. But where there were any nt 
ſhall be tried by them and others; and where there were rone, then by others alone; But it: 
were [urors in the Atti%, and they all die, and after he which recovered is rediſſeiſed, hee 
Act of God) the Redilleifin fails And fo it is, if all the Jurors be dead * ſaving one, bec: 4's | 
Words of the Statute be, Per Primos Juratores, & alios ; and fo note a Diverſity where {oro vo, 
ver any Juratores at all, for there the Statute could by no Poſſibility have wrought Þ+ 0008 © 
only; but where there were once Juratores, and the Party negle*ts his Time, and by the Ay 


G Ati 
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— fail, there the Rediſſeiſin fails, becauſe it cannot be tried Per Primos Juratores, (which ſomctimes 
N in Eſſe) & alios, as the Stature ſpeaks, 2 Init. 94.— 8. P. F. N. B. 189. (H) 


— Ae 22 — — 


Neither ſlall the Sheri Fexecute any ſuch Plaint without ſpecial Command- 


ment of the King. Fe . 
In the ſame Manner ſhall be done to them that have recovered their Seien Here is the 
ty Aﬀiſe of Mert a” Anceſtor. P. Diſeiſin 


s ; 3 1 5 „ £iven Where 
And ſo ſhall it be of all Lands and Teaements recovered in the King's Curt i R 3 


ly Inguefts, if they be . diſſeiſed after by the firſt Deforceors, againſt whom very in a 
they have recovered any wiſe Ly Inqueſt. Mort d'An- 
| ceſtor, or in 
zur other Real Action, is by Verdict; and in this Caſe the Recoveror ſhall have a Poſt Diſſeiſin ag.in(t 
de former Tenant being Deforceor, that diſſeiſed him after the Recovery; But if the Recovery be by 
Reddition or Lefault &c. he ſhall have a Poſt Diſſeiſin upon the Statute of Weſt. 2. cap. 26. Nota, 
Pere (Eodem modo) are Words of great Operation; for they imply, That there mult be Idem Conquerens 
de eodem Tenemento, & Idem Teens, s gainſt whom the Recovery was had after the ſame Manner as 
is before {aid in Cale of a Rediſſciſin. 2 1nit. $4. 


\ 


2. 52H.3. cap. 8. Enacts, That they which be * taken and impriſoned * The Sta- 
for f Red! eihin, ſball not be delivered without ſpecial Conmandineat of our Lord 3 Ny ler- 
the King, and ſball make Fine with our Lord the King for their Treſpaſs. gave the Re- 
diſtciſin, and 
Poſt Diſſeiſin, the Words of which Statute being, In Priſona Dominis Regis detine antur quouſgue per 
Dominum Regem, vel aliquo alio modo Deliberentur. Upon theſe Words, Vel aliquo alio modo De- 
liberevtur, they were delivered by the Common Writ De homine Replegiando ; tor the Liberty of a 
Freeman is ſo much favoured in Law as there is ever a benign Interpretation made for the Benefit 
thereof. Now this Statute doth enact, That they ſhall not be delivered Sine ſpeciali Pracepto Domini 
Regis; that is, By che King's Writ, reciting the ſpecial Matter, and for a Fine with the King there- 
fyre to be made. And if he that is attainted in a Rediſſeiſin be in Prifon, this Fine that this Act ſpeal:s 
of, as ſome have ſaid, ought to be aſſeſſed in the CHancery; to which End, he mult have Certiorari 
to remove the Record thither; and out of the Chancery, to have his Writ to dilcharge him; for Sine 
ſpectali Precepto Domini Regis is intendable by Writ (fay they) in the Chancery. 2 Ia. 115. - 
Lp. Dalt. Sher. 246. cites 8 H. S. 81. f. 1. And ſays, This was the Opinion of the Court, (cxcept Ingle- 
feld) 18 H. 8. f 1. becauſe the Words of the Statute of Marlebridge are, That ſuch Ofterders ſhull ror 
he delivered ithout the Aung, ſpecial Commandment, which cannot be but in Chancery. But he held, 
That the Juſtices of C. B having the Record before them {by a Certiorari) had Power to atlefs the 
Fine, and to award ſuch a ſpectal Writ out of that Court to the Sheriff to let the Priſoncr at large ; 
and that ſuch a Writ, iſſuing out of that Court, was the ſpecial Commandment of the King; and that 
the Meaning of the Statute ccas oziy to provibit the Sheriff to cfſeſs the Fine, and not to prohibit the Juſtt- 
ces, who are Juſtices of Record. 

And therefore if og be attainted in a Rediſſeiſin, and is at large, the Party may have a Certiorari 
t5 remove the Recerd into C B. and by Capias out of that Court he may be taken; And ſome do hold, 
That this Court cannot aſſeſs the Fine, nor make the ſpecial Writ. 2 Inſt. 115. 

If a Man be convicted before the Sheriff, upon a Rediſſeiſin and Poſt Difleitin, then he ſhall not be 
celivered out of Priſon without the King's ſpecial Command, and then he ought to ſue a Certiorari ro 
remove the Record into B. R. and there to agree with the King for his Fine; and thereupon he all 
22 a Writ to the Sheriff to deliver him out of Priſon. F. N. B. 190 (F) —— 2 Inſt. 115. citcs 

This does extend as well to the Poſt Diſſeiſin as Rediſſeiſin. 2 Inſt. 115. 


3 


Aud * if it be found, That the Sheriff delivereth any contrary to this Or-“ That is by 
ſanance, he ſhall be areevoufly amerced therefore. And, nevertheleſs, they py Ja, 
which are ſo delivered by the Sheriff without the King's Commaudiueunt, fl all OY 8 d- 
be grievonſly puniſhed for their Treſpaſs. _ 3 the 

Sheriff, and 


© it is of the Party that procures himſelf to be delivered in that Manner alſo; but no Action can be 
| &:ounced upon this Act. 2 Inſt 115. 


3. 13 E. z. cap. 26. Enacts, That ia Writs of Rediſſeiſin from henceforth hy the Sta- 
Uuble Damages ſhall be awarded, and the Rediſſeſors ſhall be repleviable Hei e- wats of Mere 
ter by the Common Writ. Fon, "Bock 


| 5 a the Wrir of 
And like as in the Statute of Merton, the ſame Writ was provided for ſuch 10 cdiſleiſin 
** Were diſſeiſed aſter they had recovered by Affilſe of Novel Difſeiſin of Mcit- und of the 

1 Ancefter, or ther furies, Kol Diſſei- 


Eren ſia were 


— 


ICC —— — 


— 


& = 


— 
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3 This Even ſo from henceforth the ſame Writ fhall further Hold Place for th 
« e IS an G #8 f - wy 
AR additi- that ſhall recover by Default, Redaition, or otherwiſe, without Recogniticn of 


tional in z Aliſes or Furates. 
ſeveral 
Points. iſt, Where the Statute of Merton gave but Single Damages this Act doth give Double Dara 
ges both in the Rediſſeiſin and the Poſt Diſſeiſin; but the Jury is to give the Single, and the Court is 
to double them. 2dly, M here notwithſtanding the Statute of Merton and of Marlebriege, cap 8. k 
might be replevied by the Common Writ, yet by this Act he cannot ſo be. 7 „Where the Statute 
of Merton extended only to Rediſſeiſins upon Recoveries in Aſſiſe of Nove Difleifin by Verdict of 
the Recognitors, ard to Poſt Diſſciſins upon Recoveries by Verdict only, this Act extends to Reco. 
veries by Default, Reddition, aut alio Modo, as upon Demurrer &c. 10 as hereby the Rediſſeiſin and 
Poſt Diſſeiſin lies in many more Caſes than they lay before. 2 Inſt. 416, 417. 
If an Aſſiſe be brought againſt A. and B. and A is found Diſſeiſor and B. the Tenant, and the Plaia. 
titt recovers, and 6. the Tenant diſſeiſes the Plaintiff again, the Plaintiff ſhall have no Rediffeify bur 


: On Diflciſin, becauſe a Rediſſeiſin lies not but againſt him that was Party to the former Diſſetin, 2 
nit. 417, 


(B) Lies. In what Caſes. 


I, LS Recovery in Afiſe of Freſhforce Rediſſeiſin does not lie; 


for there are no Coroners. Contra it ſeems in Londvn, tor there 

are Coroners; For there the Writ of Rediſſeiſin is to the Sheriil Quod 

Aſſump. tecum Cuſtod. Placitorum Coronæ noſtræ &c. But London is a 

County in itſelf. Contra of other Boroughs, which uſe Freth-torce, Br. 
Rediſſeiſin, pl. 8. cites 14 E. 2. Vet. N. B. tit. Redifſeiſm. 

F. N B. 188. 2. If a Man recovers Rent in Aſſiſe, and after comes and takes Diſtre/s, 
(B) inthe and Reſcous is made to him, he ſhall have thereof Reditivilin. Per Knivet. 


new Notes | | . . g e r 
there, (a) Brooke ſays, Quære inde, for it ſeems that he is not ſummoned, As where 


cites 30 AN, the Sheriff by Recovery puts him in Seiſin by a Twig, Cod &c, Bur 


y IL f 8 1 

23. Contra where the Party is not diſtrained, and does nor get other Seilin, 
as it ſeems. Br. Rediſſeiſin, pl. 5. cites 4o Atl. 23. | 

S. P. F. N. B. z. If a Man recovers Land by Default in Scire facias, and alter is d,. 
190. {(E)cites ſeiſed by the ſame Man, he ſhall have Poſt Diſſeiſin as well as it he had 
Ni. 15 Hl. 7% n 
— li, © recovered in Præcipe quod Reddat. Quod nota, Br. Redilſſeiſin, pl. 2. 
Man recovers CITES IF H. 7. 8. 
Lands or Te- | 
nements in Value againſt the Vouchee in a Precipe quod Reddat by Default, and after he is put in Execu- 
tion by the Sherift, the Fouchee dilſeiſes him of the ſame Lands which he ſo recovered in Value, he fu! 
have a Poſt Diſſe iſin of that Land fo recovered in Value againſt the Vouchee. F. N. B. 190. (C) — 
S. P. Br. Rediſlcilin, pl. 9. cites 5 K. 2. and Vet. N. B. tit. Poſt Diſleifin, 


Co. Lit. 154. 4. The Writ of Rediſſeiſin lies where a Man recovers by Aſſiſe ot No- 


b. is, That if vel Diſſeiſin, Land-Rent or Common, and the like, and is put in Poſſetſion 


2 TE” thereof by Verdi&, and afterwards he is difſeiſed of the fame Land, Ken, 


to which or Common, by him by whom he was diſſeiſed before, then he hail 
88 have this Writ upon the Statute of Merton, cap. 3. F. N. B. 183. () 
is Appendant 
or Appurtenant, and after he is rediſſeiſed of the Common, he ſhall have a Rediſſeiſin of the Comm? 
for it is tacitlv recovered in the Aſſiſe. S. P. F. N. B. 189. (F) Ifa Man recover by A e 
of Novel Diſſeiſin, Co-7mn of Paſture, or other Proft Apprender in the Soil of another, or any 7.06 
Corody ; if he be rediſſeiſed, he ſhall have a Rediſſeiſin. F. N. B. 188. (L) 


5. If a Man recover by Aſſiſe of Novel Diſſeiſin any Land or Ten 
ment before the Bailiffs of any Liberty, where they demand Conutamse 


1 


Pleas before Juſtices of Aſſiſe, and the Juſtices grant the lame, cad, 


the Lands are within that Liberty, and atterwards he be rediiſeited 0! 


the ſame Land, then he ſhall have a Writ of Rediſſeitin. F. N. B. 18) 
(A) | 
6. Van 


P ˙ —— eee 2 — — 


— Redilleilin and Poſt Diſſeiſin. 1471 


7 Man ſhall have a Rediſſeiſin upon a Recovery i Ae of Nu- _ the like 
a 2 5 3 rits are in 
gente De Sragno injuſte levat &c. or De Curſu Ague diverſo, or De Via . Regiſter 


"rata & obitrutta, F. N. B. 189. (A) of Rediſlei- 


ſin for the 
Miſturning of a Alill, or of a 1} ay, or of an Office, and the like. F. N. B. 189. (C) 


1. If a Man recovers by Rediſſei/in, and afterwards is diſſeiſed again by 
kim by whom the firſt Rediſſeiſin was betore, he ſhall have a new Red:ſ- 
n; and ſo one Rediſſeiſin after another every Time he is rediſſeiſed. 
F. N. B. 189. (D) 1 1 

g. The Writ of Poſt Diſſeiſin is given by the Statute of Weſtminſter 
2. cap. 26. And lies where a Man recovers Lands or Tenements by a 
Præcipe quod Reddat, by Default or Reddition, and aſterwards he is 
ouſted again by him againſt whom he recovered &c. then he fall have 
that Writ of Poe Diſſes 3 but if he recover by Aſſiſe of Mort a” Anceſ- 
tor or Juris utrum, or in thoſe AFions which paſs by Furies and Verdicts, 
then he thall have his Writ founded upon the Statute ot Merton, cap. 3. 
of Poſt Diſſeiſin. F. N. B. 190. (AY | : 

9. A. recovered in Novel Piſſeiſin againſt B. certain Lands in H. and Gola. 64 
had Execution. B. enter'd upon A. and ouſted him, and rediſſeiſed him. Pl 3. S. C. — 
A. re-entered, and afterwards brought Reſliſſeiſin. Per Cur. A. may maintain 8 * 
his Writ notwithſtanding his Entry, and on the Conviction of the De— Friend: Log 
ſendant, he ſhall be fined and impriſoned, and render double Damages. Le. S. P. And it 
69. pl. go. Mich. 29 & 30 Eliz. C. B. Thacker v. Elmer. the Defend- 


ant has an 


Cauſe of Remedy it is by Audita Querela. 


10. Tho? the Writ be Rediſſeiſitus de eodem Tenemente, yet Rediſſeiſin e 
lies of Part. Goldsb. 76. Thatcher's Cafe. 338 
ſeiſed of Part of the Land recovered hy him in a Novel Diſſeiſin. F. N. B. 188. (G) — Co. Lit. 154. 
b. S. P. 


(C) Lies ſor and againſt whom. 


1. A Man recovered in Aſſiſe againſt a Feme ſole, and ſhe took Baron, who Hoh 96. 
atter diſſeiſed the Plaintiff, and he brought Rediſſeiſiu againſt he H 7 Jac. 


4 4s, > in the Caſe 
Baron and Feme, and recovered ; and the other brought Writ of Error and at RIO , 


reverſed the Judgment; tor he was not Party to the firſt Fudgment, and Huſſey. 
therefore is no Rediſſeiſor; nor does the Statute give Impriſonment nor cites 9 H. 4. 


double Damages againſt him who was not Party to the firſt Diſſeiſin 317 3 lays, 
oy * 71 de Redilleiin was by the Femme man 

| and alſo he may have ſpecial Writ ſuppoſing the Rediſſciſin was Ly the Feme on ir 

| ny; For where a Man recovers in Alſiſe againſt N. and alter is ditleit— Uleifin and 

ed by N. and T. he ſhall not have Redifieibn againſt both. By which be convict. 

re judgment was revers'd, and the Plaintiff reſtored to the Land with © #4 then 


the Profits in the mean Time. Br. Redifleiſin, pl. 1. cites 9 H. 4. 5. Rediſleiſin, 


and then 
marries, ſhe ſhall he charged in Rediſſeiſin, and her Husband named with her for Conformity; but he 
mult not be charged as a principal Actor in the Wrong done, no more than for a Treſpaſs done by his 
Wife before he married her, yet he ſhall ſatisfy the 1 . 

If Husband and Wife be diſſeiſed and recover by Aſſiſe, and the Husband dies and the Wife takes 
anther Husband, and they be diſſciſed again, by the Regiſter they ſhall have a Writ of Rediſſoiſin, 
altho' the Husband was not diſſeiſed before and the Writ wills, That the Sherift enquire whether 
| they were diſſeiſed before, and ſo the Husband was not; but that is nut material, becauſe it is rhe Right 

| the Wife, and the was diſſeiſed before; but if the Wife loſe in the Aſſiſe of Novel Diſſeiſin and 
fterwards takes Husband, and they rediſſeiſe the Plaintiff, he ſhall not have a Writ of Redifleifin., F. 
N. B. 188. (E) cites H 9. 4. Co. Lit. 154. b cites S. C. 

: F. N. B. 188. (E) in the new Notes there (b) cites 9 H. 4. 5. and fays, It ſeems one may have 2 
ectal Wrir ſuppoſing that the Wiſe Dum ſola was rediſſeiſed, but not that the Hluiband and ii ite tedise 
ed ; and ſays, Quære Poſt 191. and that the Wife only ſhall be taken. 


2 2 2 2. An1 
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— 


— 


Br. Scire ſa- 2. Aud if a Man recovers in Aſſiſe, and is rediſſeiſed by him again, why 


Clas, pl. 70. AST | 
e x > gat 2 to another, ” cannot have Rediſſeiſin againff both. Per Tirwhit. 
A Rediffei. Br. Rediſſeiſin, pl. 1. cites 9 H. 4. 5. 
fin lies a- | 
gainſt him who committed the Rediſſeiſin, and againſt another who was not Diſſeiſor, if he be ; ; 
of the Land. F. N. B. 188. (F) — If one recovers in an Aſſiſe and is rediſſeiſed by the Dig. 
ſor, another Rediſleiſin lies. Per Thirning. F. N. B. 188. (F) in the new Notes there (c) = 
H 4. 5. And ſays, note this Judgment in Rediſſeiſins Quod recuperet Seiſinam 81. 
Raſt Entr. 548. uam. 


Br. Scire 3. But it was ſaid, That he may have Rediſſeiſin againſt the Diſſeiſer 
Facias, pl. and Sire Facias againſt the Tertenant. Br. Rediſſeiſin, pl, 1, cite; 


o. Cites 

8. C. That 9 H. 4. 5. 
he may have 

Rediſſeiſin againſt the Diſſeiſor, and Scire Facias againſt the Alience, per Tirwhite ; But Brooke ſays 
Quære; For it ſeems that by Rediſſeiſin, a Man ought to recover the Land, which cannot be again} 
the Diſſeiſor, no "Tenant being named. 


. 


- 1 A RT) ſhall be maintainable againſt any of the Diſſciſirs, 
. N. B. 189. 

And ſo Te- 5. Tenant by Statute- Merchant or Staple, ſhall have an Aſſiſe of Noe] 
1 Diſſeiſin it he be ouſted; and alſo a Rediſſeiſin, if he he be Re-diſſeil. 
iir 0. . N B. 189. (0 


ſiſe of No- 
vel Diſſeiſſin, and a Rediſſeiſin if he be ouſted, by the Statute of Weſtm. 2. cap. 18. F. N. B.189. (l) 


6. Writ of Poft-Diſſei/z ought to be brought by thoſe who firſt recover. 
ed, or by ſome of them, and of the ſame Land, which was recovered, © 
of Part ther, or againſt thoſe, or ſome of them againſt whon the Re. 
covery was, F. N. B. 191. (A.) 

7. It a Man Recover by a Præcipe quod reddat, and after he is 4. 
ſeiſed by him againſt whom he recovered, and the Diſſeiſſor doth make Feu. 
ment, and takes back an Eſtate to him and another ; he who firit recover 
ſhall have a Poſt-Diſſeiſin againſt him, and his Jointenant, as it ſeems, 
and he ſhall be puniſhed by the Statute, it ic be found againſt him. 
F. N. B. 191. (A.) 


(D) Writ, Pleadings, Proceedings, and judgment. 


Re B. I. H E Form of the Writ is, and alſo the Statute Wills, Quod 
I Aſſumpfit tecum Cuftodibus Placitoram Coronæ Noſtræ & al 


the new 1 0 N 
Notes there leg. Milit. in propria Perſona tua accedas &c. Et coram eis per Pr. 


(b) cites mos jur. & per al. legales Homines diligenter fac. Inquiſic. & 
23 Aſſ. 7. And becauſe the Writ wanted (legal. Milit.) and alſo was taken by dl 
2 * 5 Coroner, where the Statute is Cuitodibus Placitorum Coronæ Pluraliter, 
. alſo (Primos Fur.) was wanting in the Writ, therefore notwithitand- 
the County, ing that the Sheriff took the Jury Per Primos Juratores, & per Allies 
he may this is without Warrant, and cannot make the Writ good; and there 
take It, fore the Writ was abated by Award, quod Nota. Br. Rediſſeiſin, pl. 5 


ile , 
— cites 23 Aſſ. . 


join. 23 H. 3 ; 
6. 17. And note a Rediſſeiſin taken before the Sheriff and one Coroner, it is not good. Alſo note this 
Clauſe, Aſumptis tecum &C. was omitted, and therefore the Writ abated. 26 E. 3. 55 And herein the 
Sheriff is Judge. 1 H. 4, 5. but if there are 4 Coroners, but one is dead, the Sheriff onght to reti f., 


2. A 
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2. A Writ of Rediſſeiſin granted oz @ Recovery in B. R. was ſued in 
Chancery, and held good by the Award of Court. F. N. B. 188. (D.) 
in the new Notes there (a) cites 26 E. 3. 57. 3 
z. In Rediſſeiſin it was found by the Sheriff for the Plaintiff, and he 
ſued Writ to the Sheriff to return it, who returned that he had found Re- 
difſeiſin, and made Execution to the Plaintiff : and the Plaintiff ſaid that he 
had not made Execution, and pray*d Garniſhment againſt the I enant and had 
ic recurn'd immediately, and becaule the Vit rehearſed that he recovered by 
Aſiiſe by which he was ſeiſed, and after the W rit was Scire Fac. Hnare - 
ecut Aſſiſæ pred. hal ere not debet, and ſo contrariant, therefore the VV ric 
was abated by Award. Br. Rediffeiſin, pl. 4. cites 30 Aff. 35. ; 
4. Jointenancy is a good Plea in Rediſſeiſin. F. N. B. 188. (F.) in Co. Litt. 
the new Notes (c) cites 33 E. 3. Rediſſeiſin 7. 154. b. S. P. 


For a Stran- 
er ſhall not be ſubject to double Impriſonment, and donble Damages —The Tenant way plead to the 
Writ, as Jointenancy, or the like, or in Bar, as a Releaſe, or the like, or he may give it in 


Evidence. 2 Inſt. 83. 


5. Per Cand. In Waſt and Rediſſeiſin iz divers Vills, the Sheriff' and 8 P. For 
Coroner ſhall go to the Vills, but they may take the Inqueſt in one Vill only. Oed eng 
And he returned in Rediſſeiſin, Quod acceſſit to D. & ibidem cepit Inqui= e 
ſitivaem, and good; For it may be that he came to the other Vills, n Vaftat. 
and took the Inquiſition at D. Br. Rediſſeiſin, pl. 5. cites 40 Aſſ. 23. &c. which 


is obſerved 
by coming to the Place; tho' the Inquiry and Verdict was at another Place, quod Nota. Br. Rediſſeiſin, 
pl. 7. cites 11 H. 4. 6. It ſeems that if the Writ be Hecedas ad Villam uli Jenementa prædiela ſunt 


Sec. it is Erronedus. 11 H. 4. 6.94. Adjudg'd. Bur if the Rent iſſues out of ſeveral Lands in diverſe 
Vills, it is\uthcient to take the Rediſſeiſin in one Vill only. 40 Aff. 23. But the View ought to be 
made in all. | 


6. It the Diileifor has a Releaſe to plead, he ſhall not plead it in Br. General 
the Reditteilin, bur ſhall give it in Evidence, per Knivet J. And of the Ae, p!. <6: 
: ; g . cites S C.— 
Releaſe lies Audita Querela by ſome; For he 1hall have no Antwer 8 þ BE 
in the Rediſſeiſin by ſome. Br. Rediltelin, pl. 5. cites 40 Atl! 23. General 
Tur, pl. 97. 
It ſeems that the Sheriff may receive Pleas herein as a Releaſe &c. F. N. B. 188. (Ci) in the new 
Notes there (c) cites Kelw. 125. 8 C. 


7. So it he has a Fine Mean he ſhall not plead it, but ſhall have Super- Br General. 


ſedeas ; per Knivet J. Br. Redifleiſin, pl. 5. cites 40 All. 23. — 
— 8. P. Br. Superſedeas, pl. 22. cites 40 Aſſ. 22. ——— 8. P. Br. General Iſſue, pl. 97. 


8. The Pannel is challengeable, but not the Array, as it ſeems, becauſe Per Keble, 


the Sheriff is Judge here. F. N. B. 188. (C) in the new Notes there (c) Ile Farty 


ſhall have 
cites 9 H. 4. F. his Chal- 


enges to the 
fury; but Quære if he ſhall have Challenge to the Array, for being favourably made by the Sheritt. 
Iw. 125. b. pl. $5. Caſus incerti Temporis, Cites in Marg. 40 Al. pl. 23. 


9. In a Rediſſeiſin againft Husband and Wife, the Writ ſpall be thus in 
the End, Et idem A. damna ſua in Duplum que occafrone illius Rediff, 
ſuftinuit de Terris ipſorum B. & S. & Citallis ipſius B. in BalP tua; be- 
Cauſe the Wite has not any Chattel F. N. B. 188. (H.) 

10. If the Sheriff” will not execute the Writ of Rediſſeiſin, he ſhall have an 
Alias and a Pluries directed to him, and if he then do it not, he hall 

ve an Attachment againſt him to the Coroners &c. and upon the ſame, 
Diftreſs infinite. F. N. B. 188. (I.) 

It. If he who loſes the Land by Default or Reddition in a Præcipe 
quod reddat, do after difſeiſe him who recovered, and make 4 Ferffment 

in 
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272 Reference to Words. 


in Fee unto another, or for Lite, It ſeems he who recovered ſhall 
have a PYft-Diſſei/in againſt him ho diſſciſed him again, altho' he be 
not Tenant of the Land; for i» a Writ of Poſt-Diſſeiſin, the De- 
mandant ſhall not have Fudgment to recover the Land &c. but the She. 
riff all put and reftore the Plaintiff to his Poſſeſſion, it he find the Di. 
ſſeiſin &c. and ſhall take the Defendant and keep him in Priſon until &c. 


F. N. B. 191. (A) 
12. It ſeems that Non: tenure is no Plea for the Defendant in a Writ gf 


Poft-Diſſeiin, but he ought to anſwer the Diſſeiſin &c. when he comes 
in upon the Scire facias &c. And it he make Default upon the Scire fa. 
clas returned, the Sheriff ſhall rake the Inqueſt. Tamen quære. F. N. B. 
194. 4 

13. Rediſſeiſin ies in Middleſex or London. By all the Court. And 
Walmſley faid, That there be Writs in the Regiſter accordingly. 


Goldsb. 76. Thatcher's Caſe. 
14. In Rediſſeiſin the Plaintiff hall recover Damages as they are a 


by the Fury, and not by the Aſſiſe. Goldsb. 76. pl. J. Hill. 30. Eliz. 
Thatcher's Caſe. | 


For more of Rediſſeiſin and Poſt Diſſeiſin in General, See Diſſeiſin 
and other proper Titles. 


Reference to Words. 


— 


2 


— —————_— 


1. D. 8. 9 El. 255. + A Man makes a Leaſe for Years, and 
after binds himſelf Obligation with Condition, that if he 
ſuflers the Leſſee peaceably to enjoy the Land during the Term, and 
that without Trouble, Vexation, or Oental of the Leſſor, or any 0- 
ther Perſon, that then the Obligation ſhall be void. 19er Curtain, 
The Word Sutter ſhall rule all the Reſidue of the Sentence; ſo that 
upon the Entry of a Stranger upon the Leſſee without {rocure 

_ ment of the Leſſor the Obligation is not torfeited. 

darch, 2. D. J. El. 240. 43. A Man aſſigns a Leaſe for Bears, and co. 

denture of venants And grants that he had nor made any former Grant, ot att 

Leaſe at the Thing by which this Leaſe may be in any Banner fruffrated (. 

ame of A, chat) the ſald Allignee and his Executors by Virtue of this Sram 

dene, and Aſſignment may quierly enjoy the Premiſſes during the Teri 
and inde. Without Oiſturbance of him or of any Perſon ; By 3 Julkices agalili 

feaſable 1 the Mords (bur char Ec.) depend upon the firſt Words. and ts 14 

Leaſe, and any new Matter or Sentence, and therefore the Entry ofthe ©tti!! 

7% Se ger by ancient Title has not broke the Covenant. 

3 claiming from, by, or under him, are ſever! diſtia⸗ 


<:ithout the Lett or Interruption of Defendant or — | 
Sentences. 2 Sannd. 58 Paſch. 19 Car. 2 Gainford v. Griffith. — See Sid. 328 Gamsford's Cate. 


D 14 b. 72. 3. If A. die before Michaelmas 1620 without Iſſue ef fi Bap then 
ing &c. Then Living ſhall refer to the Feaſt and not to the Death. 4: 


1. Paſch. 26 & 27 H. 8. Bold v. Molineux. 


* 
ap 


WII. 


Refunding. 


— Writ was dated Primo Martii was returnable Die Lune in Lnarta Sep- 
nana Cuadragelſimæ proximo futur Primus Dies Martii that Year was in 
Quadragetima Quarta proxim futur? ſhall relate to Septimana, becauſe the 
Word Gradragetlime in this Place was void; Had it related to Quadra- 
cefſime the Return would not have been till Lent 12 Month. Mo. 365. 
Paſch. 23 Eliz. & Mich. 36 & 37 Eliz. Burton v. Lever and Brownlow. 


60 


City and Suburbs 2 to the ſaid late Priory, were of the 
clear yearly of 40 1. Reſolved that the Words (All zhoſe Meſſuages &c.) 
„eke a neceſſary Reference by reaſon of the Word ( Thoſe) as well to the Vill 
40 to the Tenure f theſaid F. S. ſo as it the one or the other fails, the general 
Grant is void ; For (Thoſe) is not ſatisfied till the Sentence be ended, 
and governs all the Sentence to the full Period. 2 Rep. 32. b. Mich. 
36 K 37 Eliz. Dodingron's Caſe. 


For more of Reference to Words in General, ſee Grants, (H. a. 13) 
Parols, Prerogative (Ib.) &c. and other proper Titles. 


Refunding. 


(A) By what Perſons. 


. W HERE gruſtees for Payment of Debts out of Lands deviſed 
| tor that Purpcſe had preferred ſome Creditors in Payment, ſo as 
the others were left unpaid by the Aſſets being all exhauſted, as where 
they paid Debts by Specialty only, when they ought to have paid 
dimple Contracts, Pari Paſſu, and in Proportion; Ir ſeems that it was 
decreed that thoſe Creditors who had received their Monies ſhould not 
refund any Part of the Money received by them; but that on a Bill of 
Review, this Decree was reverſed per Ld North. 35 Car. 2. See 2 
Chan, Caſes. 54. a Note in the Margin of the Caſe there of Gell, & al. 
v. Adderley. 
2. A. an Attorney, lying ill of the Sickneſs of which he afterwards ge: 
died, takes B, 1 his Clerk, and receives 120 1. and by Articles agrees with 
the Father of B. to return 60 1. of the Money if he died within a Year. 
A. died within three Weeks. The Executor of A. was decreed to pay 
back 100 Guineas. Vern. 460. pl. 437. Trin. 1687. Newton v. Rowſc. 
3 A. was indebted to B. by Mortgage in 400 1. Principal Monies and 
died. B. died iu, S8. Executor. On a Bill in Chancery, for Payment 
ot Debts of A. out of Lands charged with the ſame, the Maſter report- 
ed 700 1. due on the ſaid Mortgage, and the Executor received the whole 
700 J But afterwards it appeared that 353 J. 13 5. 14. had been paid to B. 
the Teflator by A. in his Life-time ; whereupon the Truſtees and Ceſty 
due Truſt, an Infant, brought a Bill to be relieved againſt this Over-pay- 
ment; The Executor Defendant pleaded all the former Proceedings, and 


4 A ulſo 


late in the Tenure of F. F. ſituate &c. in the City of W. and in the Suburbs Na 
thereof, and ont of the City within the Furiſdiftion and Liberties thereof be- Hall v. 
lnzing to the late Priory of &c. which ſaid Meſſuages &c. in the ſaid Part. 


273 


5. The King granted to A. and D. and their Heirs all thoſe Meſſuages &c. 8. C. Poph. 


by the 


me ot 


(B) pl. r. 
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* 74 Refunding. 


— — 


alſo that he, pe bak any Notice of the Over-payment, as Executor of 5 
had paid away the Joo l. in the Debts of B. The Matter of the Rolls * 
creed the Executor to repay the Surplus, and he to be at Liberty to ku 
ſuch Creditors, as thro' Miſtake he had paid, to Refund ; And this Dec; ? 
was affirmed by Ld Chan. Cowper, and compared it to the Caſe of a Tale. 
ment obtained by the Executor, and after reverſed for Error, and © 
that of a Decree which is after reverſed by Appeal ; tho' he ſaid that 1 
the laſt Caſe of an Appeal if the Defendant had delaved the Appeal * 
willingly ftood by whilff the Executor paid away the Money to the 22 
Creditors it would be otherwiſe: For this would be drawing the Exccu. 
tor into a Snare, Wm's Rep. 355. Trin. 1717. Pooley v. Ray. 


5 


— —— 


(B) In what Cafes; And where the Payment was illegal, 
and not to be countenanced. 


tract. WEEK in Cellery in 3 Years, and the Feof/or died within 3 Hi, 
gg (Sal ary) Vet he thall hold the Land till the 8 J. ſhall be levied, tor *tis as D 
Br Condi- in the Feoffee; Quod nora, in Aſſiſe. Br. Affiſe pl. 230. cites 21 Af 18 


tions, pl. : : 
106, cites S. C. And if a Man gives 6 J. to J. S. to inſtruct I. P &c and V. P. dies prefortly, ther 
the Donor ſhall not have an Action to rehave his Money; and yet the other cannot dclerve it, but these 


is no Default in the Party who took it. Per Thorp. Br. Contract &c. pl. 12. cites 21.3. 11.—5ceA, pl. 


Br. Con- I. WII ER E a Man enfeoffed W. till 8 l. was levied to inſtruct hin 


2 
= 


2. A. for 600 I. purchaſes B's Intereft and Poſſibility in ſuch an Eſtate to 
him and his Heirs; The Land is evzZed, A. 1s not intitled to have ti; 
600 |. back, but his Bill was diſmiſſed, Fin. Rep. 288. Hill. 29 Car. 2 
Maynard v. Moſely. 
3. Croſs Bill was brought for Creditors to take their proportionable 
Shares, but the Debts having been paid to them and Releaſes given by 
them, it was diſmiſſed. 2 Chan. Rep. 173. 31 Car. 2. Tucker v.Seatle. 
4. A. ſells a Place inthe Guards for 400 J. to B. who enjoyed it 3 Year, 
and then is turned out, and ſuggeſted in the Bill, but not proved, to be by 
A's Means or Procurement; Ordered that what Money had been receive, 
ſhould be repaid. 2 Chan. Caſes. 82. Hill. 33 & 34 Car. 2. Conters. 
Hammond. | 
5. If an Executor pays a Debt on a Simple Contract, there ſhall be n 
Retunding to a Creditor of an higher Nature. 2 Vent. 360. Paſch. 5 
Car. 2. Hodges v. Waddington. | 
Bur tho! it 6. A Mortgagee received Intereſt on an old Mortgage after the Rate 
— . 8 J. per Cent after the Statute for reducing it to 6 J. per Cent. Decreed, a 
Naas, per fo confirmed a former Decree that the 8 1. per Cent. paid ſhould ber 
Commiſſho- tain*d, and that the 2 1. per Cent. ſhould not be diſcounted nor appli! 
ners, that towards Satisfaction of the Principal, tho' it had been ſo paid tor !; 
the l per Years after the making the Statute, 2 Vern. 42. 78. Paſch. & Tn 


5 


Cent. over- 


value ſhould 1688. Walker v. Penry. 


fink ſo much i 
of the Principal Mortgage Money, yet if the Principal and Intereſt were over-paid, the Parties e 
ſhake Hands; For in ſuch Caſe there ſhould be no Refunding. Ch. Prec. 50. Paſch. 1692. Was 
v. Penry.— 2 Vern. 145. S. C. 


For more of Refunding in General, ſee Devile, Executots. 
and other proper Titles. 
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the Prayer of 


. IN Aſie, if the King ſends his writ of Rege Jnconſulto to the 474 
Juſtices, ſhewing good Matter in the Wirit; but there is a Counter- 

Clauſe in the Writ that Sives conſtare poterit, that the ſame Land pleadable, 12 

put in View in this Allile be Parcel of the Land which he has men.. tl. 


tioned, Quod ulterius non procedarur tC, Che Juſtices are not bound ,, Ad 
to ſtay till this Matter be inquired, 40 Aff, 14. Ad mit ted. of the Counſel 


of the Kino 

cites ; R. 2. Aid del Roy, pl. 62. Pl. C. 143. 3dly, Ex Officio Curie, cites 16 H ;. 12. »o. BG 243 
athiy, 1s JJ Tit of Prerogativa (as in the Principal Caſe) cites 9 E. 3. 342. where the Inhahitanrs of 
Northumberland were ſo troubled by the Scots that they could not pay their Rents and Services to their 
Lords; whereupon diverſe Ceſſavits were brought, and the King ſent Writ of Prerogative, that no 
Writ of Ceſſavit ſhall be tried till the War ended It was there agreed, That a Writ ar the 
Suit of the Party ought to make Title to the King; and that a Writ granted to ſurceaſe perpetually, is ill, 
unleſs it be after Search and Title found for the Kino, Mo. $44. pl. 113S. Paſch. 13 Jac. in Ca'e of 
Brownlow v. Cop and Michel. — This Writ cannot extend to more than hat is comprized in the Oe. 
Reſolved 9 Rep. 16. Hill. 28 Eliz. Anne Bedingheld's Caſe Le. 284. pl. 385. Hiil. 29 Eliz. 
C B. S. C. and P. 4 Le. 87. pl. 184. S. C. and in the ſume Words. S C. Cited Koll Rep. 
207. Arg. in Caſe of Brownlow v. Michel and Cox. | There is no Letter to this in Roll. 


2, But in this Caie, if the Juſtices inquire by the Aſſiſe, and they Br. Super- 
find that the Land put in Diem is not Parcel ęc. they may proceed ; s Pl 
ſor this 1s exprelly limited by the Mrit. 40 Af, 14. S. C Bur 


ſays that if 
the Aſſiſe find that it is not Parcel, yet the Court ſhall not proceed without Procedendo. . Per Cur. 


(A. 2) Ini what Caſes it hes. Kal is (A) 


1. 4 E. 1. Rot. Clauſarum MY. 4, Rer Juſficizrits de Banco tc, re- 
citing that where G. ot C. was outlawed of Felony, and his Goods for- 
leited ad nos devenerunt & nos quendam Librum de eisdem Bounts 
R. M. dedimus, & Margarcta, que fiut Uror ipſius G. eundem 
Librum verſus Mariam de S. per Breve noctrum, ac ſi non eſlet de 
Bonis præ dicti G. Foriskactis, coram vabis exigit, Vobis Pandamus, 
quod præbicſtam Mariam de Libro prædicto a quoguo numme impla⸗ 
Weigl oy am inde quietam effe permittatis. Teſte Rege apud 
2. NoProceeding ought to be where the King may have Evident Da- A Writ of 
mage; and in ſuch Caſe Stranger or Privy may have a Rege Inconſulto. Rege Incon- 


; ſulto does 
Jenk. 7. cap. 11. cites 1 E. z. J. not lie but 


v hen it ap- 
pears plainly to the Court, that the Party's Title is iz Di/afirmance of the King's Title. Hard. 1-9. Paſch 
; Car. 2. in the Exchequer, Anderſon v. Arundel. 


3, In Præcipe quod reddat againit the Prior of B they were at Iſſue, 
and at the Day that the Inqueſt came, the Prior foewed Writ, by which the 
King had ſeiſed the Land, by Reaſon that the Prior is a Prior Alien, and un- 
er the Obedience of the King of France, & quod ita Circumſpecle d. 
1s 
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276 Rege Inconſulto. + 


tis & Habeatis, quod faciatis Nikil in Noſtri Dampnum. Skip. fad 
is not to ſurceaſe, and therefore may take Verdict, aud reſpite | nk 
Scone ſaid, We atlert that the King has Seiſin, therefore ſue to the Lk a 
and the Ingue/t was diſcharged, and after the Demandant obtained Pri, 
dendo, and had Re-ſummons. Br. Procedendo, pl. 9. cites 21 E. 3. 2 n 
and 44. 
pas Man held of the King in Ireland in Capite, and died, his Heir with. 
in Age. The King ſciſed, and aſter the Advowſon, which was purchaſed 
by the Anceſtor of the Heir, became void in the Meſne Time, and the Gray. 
tor of the Anceſtor preſented, and the King brought ©uare Impedit in ;, 
Court there, and the Preſentee came here and purchaſed Ratification and 
had writ to the Juttices of Ireland to ſurceaſe; and becauſe the Serjeanrs 
of the King ſa that it would be a Prejudice to the King and to the Hei, 
they prayed the Chancellor to repeal the Ratification and Procedendo to the 
Juſtices of Ireland, and had it. Quære how the Ratification may be fh 
repealed, it ſeems that the King was deceived in it, and therctoje ygig 
Br. Procedendo, pl. 12. cites 45 E. 3. 19. | 
5. Aſjiſe againſt 3, there one ſaid that F N. was thereof ſciſed in H 
and was attamted of Treaſon, and the Land ſeiſed into the King's Hands, and 
demanded Fudzment ſi Rege Inconſulto, and the Aſſiſe was taken, the King 
not Conſulted, and therefore this was aſſigned for Error; and becautc 
another was found Tenant, therefore well, and no Error. Contra, If he who 
pleaded had been found Tenant ; for where the Tenant ſaid that the King 
granted to him for Life, the Reverſion to the King, and prayed Aid q th: 
King, he ſhall have it, tor otherwiſe it is Error; becauſe there if the Tenant 
had Kee-/imple before, the King had by this gained the Reverſion and the Fe; 
Contra, where one pleads this who is not "Tenant; note the Diverlity, 
Per Gaſcoigne and Huls. Br. Error, pl. 41. cites 8 H. 4. 14. 
$. C. Cited 6. An Action on the Caſe was pending againſt a Biſlop, for claiming 
Gro. E. 417. 2% Plaintiff as his Villein regardant to his Manor; and the Temporalties 
in Caſe of . a RP ne + | 
Sal Leſſee Ot the Biſhoprick coming into the King's Hands by Forteicure, a Writ 
of Nevil v. iſſued, commanding the Juſtices not to proceed any further Rege Incon- 
Barrington. ſulto ; Whereupon all the Juſtices aſſembled in the Exchequer Chamber, 


PRs and after Conſideration the Writ was held allowable. Mich. 2 R. 3. 13. 
nd. 281. in | 


Caſe of Blo- b. pl. 35. 
field v. Har- 
vey — 8. C. Cited Mo. $43. $44.— Jenk. 163. pl. 9. cites S. C.——So in Treſpaſs for Breaking hi 
Cloſe, and trampling his Graſs, againſt one who claimed Common in a certain Watte Parcel of a Manor 
of the 'Temporaltics of the Biſhop of Lincoln, which came into the King's Hands pending the Satt, the 
Defendant ſhewed it, and had Aid of the King before Iſſue join'd, as he ſhould have where the King 1; 
Party &c. 2 R. 3. 13. pl.35. cites 4 H. 1 the Margin there cites 4 H. 6. 11. but quere it the 
ſame Point 1s there, and 10. b pl. 4. and 11. b. pl. 7. are both upon the like Point as to Aid of the King, 
bur quzre if any Thing be ſaid there as to the Rege Inconſulto.} But Cro. E. 415. in the Cale & 
Sale Leſſee of Nevil v Barrington, it was ſaid by Coke Attorney General, and not denied, That 
when the Defenaant will not pray in Aid, this Writ is in * Nature thereof to inform the Court how it 
concerns the Queen, and to inhibit their Proceedings until &c.—* 9 Rep. 16. a. S. P. in Anne Beding- 
field's Caſe And in Caſes where the Eftate of the Party is ſo roms that he cannet pray in Aid, aus In- 
cumbenr, Bailiff, Copy holder, there Writ ſhall iſſue to the Juſtices to ſurceaſe Rege Incon!u'to, or 
the Parties in their Pleas may conclude, Judgment if they ſhall proceed Rege Inconſul to. Arg. Mo 842. pl. 
u_ in 2 of Brownlow v. Cop and Michel, cites 4 H. 6. 8. 9 H. 6. 3. 38 Af. 39. 19 H. 7. 1 
a 258. | 

If the Defendant in a Perſonal Action pray in Aid of the King, and the Aid be granted, now the 
Judges ought not to proceed until Proceden in Loquela comes unto them, and then they may proc 
and try the Iſſues joined; but yet they ſhall not give Judgment until a Writ cometh to them to proceed 
to Judgment. F. N. B 153. (E) 


— 


; e 17. 7. Note, It was agreed, That where the X certifies to the Fuſfices 
Gee 8 E. Aſtſe,that the Lands are ſciſed into his Hands, they ought to ſurccaſe, no- 
But per withſtanding that it be not alleged by either Party. And per V ainpage, In 
Cheyney J. in the Aſſiſe the Party alleges that the Lands are ſeiſed into the Hands d 
after the the King, and it is found, and notwithſtanding this the Juſtices proceed, 


44 


— © ew. 1 — W 


Rege Inconſulto. 


nd after they have Procedendo, and give Judgment, it 183 Error, becauſe Plea plead- 


they have not 4 Procedendo in Loquela ; quod tuir Concetlum per Cur. Br. ed the Party 


Error, pl. 8, cites 9 H. 6. 41. cannot al- 


lege tliat the 


Tenements 


are in the King's Hands. And the Principal Caſe was, That the firſt Juſtices in Aſſiſe had Proceden- 
0 in Loquela after Seitn of the King, and atter the Farol cas without Day by the Not coming of the Juſtices, 
and after General Re-attachment came, and the new Juſtices took the Aſjiſe, and adjourn d it for Difficity; and 
upon this 4 Hrit came, certiſying that the Tenements were in the Hands of the King, commanding them that they 
aceed Rete Inconſulto; and therefore by all the Juſtices, They cannot proceed without Proceden- 


do nel SY — 3 . . OF. . * 
do 44 Tudicium ; but it is agreed there, that the taking of the #ſſiſe was good, rotwithitandivg that the 


had not Procedendo in Loquela, becauſe by the General Re-attachment nothing was revived but the firl 


Original, and not the Seiſin of the King, and therefore they might proceed till they were certified by 
Writ, that the Tenements were in the Hands of the Kirg. Br. Procedendo, pl. 1. Cites 9 H. 1 


Jeak 97. pl. 8. cites 8. C. — F. N. B. 153. (I) in the new Notes there (b) cites S. C. 


8. In Diſceit the Defendant, who firſt recovered by Default, [aid that the pr per 
Tenements Were ſeiſed into the Hands of the King after the Recovery, by Vire Futon, In 
an Oj d demanded Jud fi Rege Inconſulto; and the the asd 
tue of an Office, and demanded Judgment 11 Rege Inconſulto; and the the Land be 


Summoners were return'd warn'd, and appeared, and the Tenant theiv'd ſeiſed into 


Hands of the ſ uſt ices are cloſed, ſo that they cannot do any Thing, but = : SE, 
vet at the laſt they were examined de bene fe viz. It Procedendo came, — proceed 
then to be in Force, and other wiſe to be void; and this for the Mitchiet, to the Grand 
becauſe if the Summoners and Veiors die, then the Action is gone; and 78 Br. 
in Nit of Error by an Infant, upon a Fine levied within Age, it the Land 1 
is ſeiſed into the Hands o the King, yet they ſhall examine the Age, by yy. e. 4; 
Reaſon of the Miſchiet. Per Littleton. Br. Diſceit, pl. 6. cites 35 H. 6. 43. ; 

9. In Eject ment of Land, Parcel ot a Manor, the Parties were at Iliue, S. C. Cited 
and the Fury ready at Bar, a Writ was delivered in Court to the j uſtices, Mo 421 »l. 
reciting the Attainder of the Duke of Norfolk, and Philip Earl of Arundel, he 9 us 
tor Treaſon, and allo an Office, finding that the ſaid Duke being ſeiſed of Harington. 
the ſaid Manor, made a Feoff ineat thercot to the Uſe of hiimſel for Lite, with by the Name 
ſeveral Remainders in Tail, Remainder to his ozn rig ht Heirs; and recit- of Bloti-id 
ing alto another Office, finding that the ſaid Earl at the Time of the 1 
Atrainder, was ſeiſed of the Remainder to him and the Heirs Males of S C. Cite 
his Body at that Time, and that Ejectment was brought, and Iſſue 2 Inſt. 269. 
joined &c. commanding the Judges nor to proceed Regina Inconfulta; And Lord 
t was inliſted, that the Court was not to delay the Trial, becauſe this 1 
was only a Perſonal Action, wherein the Queen could receive no Pre- alf Point; 
judice, as it was admitted the might it it had been in a Real Action: where Te- 
Ard ſome of the Julitices held, That there is as Difference in Reaſon be- Pant or De- 
tween a Real and a Perſonal Action; tor it the Quzen is ſeiſed in Fee upon eee . 
an Attainder of Treaſon, and makes a Leaſe for Lite, and a Formedon is Kid but 11 a 
brought againit the Lellee, the Plaintiff thall not proceed, becauſe his Writ I: 
Remedy is by Petition; but in ſuch Caſe if the PlaintiiF ſhould proceed Homino 
to Trial againſt the Tenant tor Lite, and Evidence thould be given to BA Incot- 
the Jury which concerns the Queen's Title, and a Verdict 110uld be brsurht 28 
tound againſt the Tenant for Lite, this might be very prejudicial to the directed to 
Veen in another Trial between her and the Party upon the ſame Title, te Judges, 
aud yer the Land ſhall not be recovered againft the Queen in a Suit tlcr 

\ . . o the Court 
agunſt che Tenant tor Life; and the Reaſon is the ſame in a Perſonal that the 


tion. And. 280. pl. 289. Mich. 34 & 35 Eliz. Blofield v. Havers. Cauſe is nor 


1 - avaliable or 
Zucient in Law, the Court ought to diſallow the Writ, and to proceed in the Cauſe ; and if the Cauſe 


*ppear to the Court to be juſt and lawful, (as in our Books it appears to be) and not brought for Delay, 
tuen the Judges ought to ſurceaſe &c; 


to. In FjeF ment Iſſue was join'd, and the Jury ready to try it, and 8. C cited 
ena rit came to the Juſtices, forbidding them to proceed Regina In- . 342» 
con ulta N 4 4 . . h 843. pl. 
les in Nature ot Aid, and it was allowed utter great Debate. 1138 in (4% 
v. 421. pl. 583. Mich. 37, 38 Eliz. B. R. Nevil v. Barington. of Brown- 
© 1 2 | ; low v. Con 
& Michel, —— — Cro. E. 417. Mich. 57 and 33 * R. 8. C. by Name of Sale Leffco of N-vel 
: 4 U, ar- 


' 
Ul 
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\i rir, proving that the Lands were ſeiſed as above: And by ſome, The the Hands of 
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v. Barrington, where the Caſe was that Defendant was Tenant in Tail, with divers Remainders a 
the Reverſicn to the Queen, It was urg' d that this was a very remote Cauſe to have Aid, and that by the 
Satutes 2 E. 3. cap. 8. & 11 R. z. cap. 10. Juſtice: ought not to be hinder'd by the King's; Wri: 
either under the Great or Petit Seal, and that therefore this Writ ſhall not be any Cauſe of delayin : 
this Suit; But it was anſwer'd by Coke Att. Gen. That this was not to delay or hinder, but to do Right 
for it is neither Law nor Juſtice thar the 5 ſhould be prejudic'd in her Inheritance without be. 
ing made Privy, which ought to be by Aid Prayer, otherwiſe this Writ will be granted. And the 
Juſtices held that this Writ ought to obey d, ſince it appears here (tho' it be only ina Perſonal Action 

that the 1 1 may be prejudiced in her Title, which is recited in the Writ; and here Tri dd of Right 
is to be diſcuſsd in Chancery, where her Records are to prove her Title; And fo held, that 2 

ought not to proceed without a Procedendo. ! 


a Saas qa S _ 


S.C..cited 11. In Action of Wa ter ſpecial VerdifF for the Plaintiff, the Queer 
Argo by Writ, reciting the 17 being ſeiſed of the Land in the N 
read i Caf mentioned, by Letters Patent granted it to D. and his Heirs, rendring 
of Brown- Rent; and that A. brought Action of Waſt againſt D. and ſuppoſed that 
low v. Cop he had committed Waſt in the Land which he held for Lite of A, of 
& Michel. the Grant of the Queen, to the Diſheriſon of the ſaid A. commanded 
the Juſtices not to proceed Regina Inconſulta; W hereupon they by 
Agreement, alter Argument by all of them, ſurceas'd to proceed. Cite 
And. 281, 282, pl. 289. in Caſe of Blofield v. Havers, as Hill, ze 
Eliz. Arden v. Darcy. 


c_. => —— wufi_Es pm oe +  w_,, + a 
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(B) In what Caſes it ſhall be granted; J/7thout 77711. 


Ma Scire Facias out of a Fine àgainſt a JIrtor, if the Tenn: 

* plcads the Releaſe of the Anceſtor of the Demandant to his 
Predeceſſor, to which the Demandant ſays that the Predeceſſor had 
nothing at the Time c. upon which they are at Jfſue, and at the 
7 at the Inqueſt comes, the King's Serjeant ſhews the Charter 
of H. 1. by which he had given the Land to the ]Iredecc73r of the 
Prior and his Succeſſors in Frankalmoign Ita Libere {cut Co 
rona illud Tenuit, and demands Judgment it the King loc con 
lulted tc. pet t Inqueſt ſhall be taken, and if it be fend tor th? 
1 "ily he ſhall recover, 7 G. 2. Aid of the bung, 6: 
judged. 

2, In an Action by an Abbot againſt the Batitffs of Southany 
ton, for takin of Toll againſt the King's Charter to be free of To! 
cc. and the Batliffs ſay that they are the Farmers ok the King of 
the Vill of Southampton, and that. they bave been ſeiſcd of th. 
Toll of the ſaid Abbot always ſince the ſaid Charter of Er2mptioi, 
upon whice they are at Iſſue, Et quia videbatur eisdem Auditorthus. 
Inco ad Captionem prædictæ Inquiſitionis iſo Domino Deze 


nconſulto pro eo quod idem Dominus Ber quali Jars ejusd!! 
nquiſitionts eſſe videatur cum przdicti Balltvt mhil Habcaut, m. 
Nomine ipſius Domim Regis in prædicto Theolonio capiendo pott 
dere non debuerunt dederunt Diem Partibus predicts t ca 
Juratoribus coram ipſo Domino Rege 4 £jus Conſilio, uc)“ 


c. 8 

z. In an Action by the Biſhop of Winton againſt Deurpv 73007, . 
Ie *Chaſing in his Chaſe, as Mitiſter of the King Again the erp 
W Charter of the King, the Defendant claims ta chaſe ther. 
Incident by Cuſtom ro his Place, as Conſtable of a Caſtſe of t“ 
Ring, and ſays that he has uſed to chaſe there ſince the ſaid Chart?! 

upon which they are at Iſſue, Et quia videtur Curie quod 711gitit 

ia Domino Rege inconſulto tam propter Chartam ipſias Benn 

Regis porrectam quam nemo per Ingutſitionem Patri⸗ bel 3.9 

modo judicare debet niſi ſolus Dominus Rer, quam ratione an 


Rege Inconſulto. | 27 9 


wedictz, gu eſt tpſius Domm Regis, d ad quam prædictus Defen- 
dens Dicit predictam Libertatem pertinere, Dictum eſt Partibus 
quod (cquantur verſus Dominum Regem quod præcipiat proce- 
dere ad predictam Jnquiſitionem capiendam i Voluerit vel quod 
440 modo factat voluntatem ſuam in Loquela prædicta. 

4, 18 E. 1. Liber Parltamentorum 15. Dominus Rex prz- 
cipit Juſkiciariis ſuts de Banco quod cum Viduz poſt Mortem Vi 
trum ſuorum petant Dorem ſuàm per Breve Domini Regis coram 
ſwlis Juſticiarlis de Terris & Tenementis quæ fuerunt virorum ſu- 
orum in manu Domini Regis ęxiſtentibus Nomine Cuſtodiæ ratione Mi 
norum ætatum hzredum virorum ſuorum prædictorum, & etiam 
dum tales Heredes fic in Cuſtodia Domim Regis exiſtentes Vo 
dati fugrint ad Warrantiam in Placito Doris, quod idem Juſticiarii in 
Pute fits procedant ſecundum Legem Communem Regni + quod 


Jartibus Juſtitiæ factant Complementum ac fi Hzredes ulli cfſent 
in Cuſtodia alterius Perſonæ extraneæ hoc non expectato quod 


nde loguantur cum Domino Rege tc. 


5. When the Parties come in Chancery, if any Intereſt can be ſhewn A =p In- 
in the King, altho' it be enter'd that it was only a Surmiſe; yet a Pro- agg 3 
cedendo ſhall not be granted *rill the King's Title be diſcuſs'd. F. N. B. upon the Sug- 
153. (F.) in the new Notes there (b.) geſun of a 

Stranger to 
the Plea, as Amicus Curie, upon Cauſe ſhewn, that the King may have Prejudice. Jenk. 9-. pl. 89. 


6. It Title appears for the King by Examination of the Eſcheater, the 
Juitices ought to ſurceaſe. Arg. Mo 843. pl. 1138. in Caſe of Brown- 
low v. Cop, & Michel. — Cites 1 H. 7. 29. 


(C) In what Caſes it lies; Counter ple. 


1. 1N Acticn. if the Tenant ſays that the King is Tenant of the 
Land, anu demands Judgment Rege Inconſulto gc. it is no 


(99 Counterplea, chat the Ning is not Tenant; for this Conuſance 
has ſettled the Inheritance in the Ring, 8 . 4. 14. b. 

2. But in Aſſiſe againſt two, ànd be who is not Tenant pleads this 
Plea, there this is a good Counterplea; for there his Conuſance can 
ſettie nothing in the King. 8 Þ. 4. * b. 

3. Ik it appears to the Court that the King has ſeiſed the Land with- 
our Title, the Rege Jnconultato ſhall not be allow'd. Co. 9. 
Anne Beding/ield, 16, (Bet note that the Party is put to Petition by 
ſuch Seiſure.) 

4. In Aſſiſe, if the Tenant ſets forth a Patent of the Dutchy Land of 
Lancaſter tor Lite, the Reverſion to the King, yet the Aſſiie ſhail be 
_ A (For as to this Land he ts but as a Common Perton.) 11 

4. 85. U. A, 
5. B. brought Aſſiſe of the Office of making Superſedeas's which A. claim'd — 1 5 
by Patent of the King. A Writ reciting the Grant was ſent to the Juſ- 842 pl 
tices not to proceed Rege Inconſulto; It was inſiſted that becauſe the 33 
Writ contain d no Title to the King of the Thing in Demand, nor any 3 
Prejudice which might happen, on e ought not to ſurceaſe ; and aged, 
that the Writ is founded upon a vo Patent, and therefore not to be al- and Miche! 
lowed ; 1ſt. Becauſe this is a New Office, as appears by the Words was ſworn 


8 aged 4 . „into the 0 
Creamus, Erigimus, Conſtituimus, in the Patent, and which ſays that fle, 


De Cætero it hall be an Office; zdly. Becauſe to this new Office is an- the King 
nex d an ancient Thing, viz. the ancient Fees, and it this Office had granted 4 

been granted without Fee it had been void, and the Suit ſhould not be i 
r 
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would never {tay Trip - "Ns, 
wore never ftay'd by ſuch Writ ; For the Party could have no Benefit, nor the 


iat King any Prejudice by it. See Roll 1 
other Grant g any TCJUQICE DY it. dee RO ep. 188. Paſch. 1 ac. 5 
of any other 206, Tin. 13 Jac. and Ibid. 288. Hill. 13 Jac. the Al 


Branches Caſe of Brownlow v. Michell & Cox Adjornatur. 
Or MNMNem- 0 


bers of Offices. 


— 


(D) Procedendo in Logue la. What will be good Cauſ- 
to deny it in Chancery. g 


If N appears x, F Aid be granted of the King for a certain Cauſe, if in Ch. 
of Record, cery this Cauſe appears not good, yłt tt it üppears to the Chan 


as by the | : ; 
Kinks Writ cellor that there is any other Cauſe by which the King has Rig, | 
e thar Will not grant a Procedendo. 3 O. 6, 6, nor ought it 4 0. 6, 15 
the King has 42 5 0 . 
(Claims) Intereſt; and if it be afzer Verdict, the Juſtices ſhall not give judgment; contra, ifir be wet, 
Nude, or Hare Surmiſe of tle Party, de hors; but ſee 3 H. 6.6. Aid not to be granted in Je on 
Prayer of the Party. F. N. B. 153. (F.) in the new Notes there (a.) cites 11 H. 4 1 


1 


5 7 7 *? | * 
7 * 15 * HN ut 


If the Te- 2. Ik the Tenant has Aid in Nature of Voucher of the King, and 
N in Chancery, upon pleading it appears chat rhe Demandanr haas fler as 
bras Right to recover, no rocedendo ſhall be granted; But a wel 
RAD" ſhall be directed to the Bank, quod * Superſedeant Omnino, and upon 
% this it {hall be awarded in Bank, that the Tenant ſhail ga Sime 
8 Die. 38 E. 3. 14. b. 

ky Realen of the Warranty, the W arranty ſball be tried in the Chancery, and a Writ ſhall be ſent ict 
(C. 3 ro take the Enqueſt but it they plead in Chancery, ; and there iz appears, that tle Demardant 
„f Nieht, the King ſhall not have a Writ to C. B. reciting the Matter, and commanding them to 
Su erſede &c. becauſe Judgment ſball be there given, rod Tenens eat inde fine Die. F. N. B. 1+; 
'E) in the new Notes there (a) cites 38 E. 3. 14. And per Thorpe there, The Right ſhall not be try'4 
in Chancery, but in Caſe where the King has the Reverſien, and the Parſon may, but does not, priy 
in Aid Sc. 38 E. 3. 19. and therefore if t 10 King has a Releaſe of the Annuity, and pleads it, it thi! 
not be brought into Chancery; for the Aid is granted only to maintain or ſupport the Parſon, a!ths' 


he pleads it. 19 H. 6. per Newton. See 13 H. 4.3. 


Ifit ear, z. Ik Aid be granted of the King where it ought not, Js in an 9 : me 


ro 144357 ſife tithe Bally lays that a Leaſe was made to his Bafter for Lit, 
turtle“ rhe Reinainder to the King upon which he has aid of the Linn; 
Lands are tha" the Md ought not to be granted, Bet a Drocedenda (hail 19 
ſeiſed into be granted out of the Chancery betore rac Title ot the King be ex 
the Kings. mined ; Far any one may ſhew any other Patter to prove the Cut 

ands, or if '4 
of the King. 8 D. 7. 11. 


it appear to 
the Court | 
by pleading or ſbexwing of the Party, that the King hath Intereſt i» rhe Land, or ſhall loſe Rent or ges 
vice, there the Court ought to ſtay until they have from the K ing a Procedendo in Logucia; and if the 
Procedendo be directed unto any of the Judges to proceed, it is good, although it be not directed wit 
them all. F. N. B. 153 (F) 5 

* In Aſiiſe by the 4 amgr of the Eſcheator, or by Affirmance of the Aſſiſe in anotier I ri. F.N 5 
153.(F) in the New Notes there (a) cites 11 H. 4. 39.— S. P. Roll. Rep. 207. in the Ce of Brow: 
low v. Michel] cites 9 H. 7. 10. 


1 


of June, and the Proceeding ſuppoſes the Leaſe to bear Date rhe 280 
of June, this Yrit does not give any Warrant to the Court to pro. 
cecd. 26 E. 3. 32. 

5. In Præcipe quod reddat the Tenant had Aid by Rever/5c31, now upen 
this the Grant all be diſcuſſed in the Chancery, and when it :5 n, 7 


| If Aid be granted upon a Leaſe made by the King dated rhe 25th 


— — 


Rege Inconſulto. 281 


„e Parties at Iſſue, there Procedendo ad Cuiptionem Ingnifitivats ſpall go to 
tlie Bank. Br. Procedendo, pl. 5. cites 38 E. z. 14. | 
6. In Dower the Tenant vouched an Injunt in Ward of the King, and de- 
manded Judgment Rege Inconſulto, and Day was given Ad interlo- 
zendum cum Rege, and atter came Procedendo, and the Infant af e ared 
nd pleaded in Abatement of the Voncher, becauſe the King had granted the 
71 ord before the Voucher &c. And per Mombray, where Procedendo comes 
ubm ſuch Writ Rege Inconſulto, he thall not proceed to the [ud 
ment but only in Dower. Br. Aid del Roy, pl. 18. cites 46 E. 3. 19. 
-, It che Rig by his Writ certifies to the Juſtices at the Linde are 
ſled into his Hands &c. then they ſhall ſtay until the Writ De Proce- 
dendo in Loquela be atterwards ſent unto them. F. N. B. 153. (F.) 


— —— — — — - — - _ — 


(E) Procedendo ad ſudicium. What will be good 
Cauſe to deny it in Chancery. 


1. IF upon Aid granted by the King, a Procedendo i Logilela he grant- Hoon 44 
lf ed 6tit of the Chancery, tho Licle atter appears to the Court tor % K, or 


Hoo Ry» 
teVemandanr ti tec der yet he ſhall not have Judgment before a3Irg- e, 
tedendo ad Judicium comes to the Court. 7 H. 2. 4d del 00. 61. Ken 15 

Contulco N 
the Procedendo ſha'l be in Logrela after the Cauſe of Aid examined, but not Procedendo ad Judicium, une 
in Caſe of Docter only; For there after the Aid granted and examined the Procedendo Niall be Ad judi- 
ciam ; For the Canſe of the Dower ſball be diſcuſſed in the CHancery before the Precechnde gramten. Br. Pro- 
cedendo, pl. 2. cites 46 E. 3. 15. 8. P. F. N. B. 153 (E) in the New Notes ti ere fa, cites 23 
E. 3. 29. Ard adds, that in all Pleas but thoſe of Dower where Aid of the King is granted, there is 4 
Clan'e of Quod ron precedant ad Judicium Rege Inconſulto; Ard ſays, Nota, that there our ta 
be in the Proccdendo in Dower ax expreſs Clauſe io proceed to ſudgment, otherwiſe if the Wrir only 
commands to do right Reaſon, Judgment ſhall be given, and cites 26 E. 3. 58.— S. P. Br. Aid del 
oy pl. 18. cites 46 E 3. 19. ; 

If any Man prays in Aid of the King in a real iction, and the Aid is granted, it ſhill be awarded, thit 
he ſue unto the King in Chancery, and the ] uſtices in C. B. 7 ſtay until the Writ of Procedendo in ,, REN 
es unto them, and then they may proceed in the Pica, until it be come that they oneht to (vive 
judgment for the Pluto rift, and then the Ju'tices o:e7ht not to proceed to ud ment until 1 I 
th:m to proceed to Judgment, which is called a Writ De Precedendo ad Judiciunm. F. N. B. 153. (E) 


2. In Quare Inipedit by the King, if the King commands by Writ 
not to proceed, and after the Ring ws ta the Court, chat the Deten- 
Cant jhall have the Ellet ot his Preſentment, the Oetendant (hail have 
Judgment to have Writ to the Biſhop without other Authority tg 
ve zudgment; For this cannot be any {Irejuvice ta the Gin; 
: or in ery 3 — where heis Party, his Right is ave, 13 C. 
> 57 4 H Be + 

3, In Ailiſe, if after the JIrocedendo in Loqueia, an Iſſue be tried 
ir the Plaintiu, pet when the Tranſcript of the Record cameg tnto 
Chancery, if ir appears that the Trial is not good, becai's the 
Venue was not well awarded, the Protedendo ad Judicium Hall not 
be granted. 13 0. 4. 3. 

4. A Procedendo ad Judicium was Quod ad Finalem Diſcuſſianem pro- 
dant, and thereon the Judges gave Judgment. F. N. B. 153 (E) in the 
New Nores there (a) cites 29 E. 3. 12. & 3 E. 3. 3. 

5. In Aid Prayer they proceeded to judgment in u ,§ æFacias to But Brooks 
'epeal Letters Patents upon Procedendo in Loquela, and no Procedendo *Y% x g 
Was ad ſudicium. Br. Procedendo, pl. 3. cites 7 H. 4. 33. bay revel 

dendo the 
Tenant ſaid nothing, and it was ſaid that the Plaintiff ſucd Procedendo ad ſudicium, and had Jud z- 


1 men. Br. ibid. 
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282 Regiſtring Acts. 


— 


(F) In what Caſes the Juſtices may proceed Rege 


Inconſulto. 


In Aſſiſe, if 1. JN Aſſiſe, the Tenant ſaid that the Eſcheator had ſeiſed the Lang 
the Party at in the King's Hands, Judgment whether Rege Inconſulto; The 
222 Eſcheator 1hall be thereof examined, and it it be true, they ſhall ye, 
the . ene ment. the King, and the Eſcheator ſhall ſhew Cauſe of the Seiſure; For It the 
are in the Fſcheator ſeiſes without Cauſe, Aſſiſe lies againſt him, and in the Alliſe 
King's againſt him it ſhall be tried Whether he had Cauſe or not, and if the 


is cos, Cauſe be true or not. Br. Aſſiſe pl. 257. cites 24 Aff. J. 


Examination 
of the Eſcheator, the Party ſhall ſue to the King, and the Juſtices ſhall ſurceaſe, and yetifthey Proceed 
it ſhall not bind the King; But pu they ſhall ceaſe, becauſe Evidence may be found againſt the King d 
the Iſſue; And if it be alleged that the Tenements are in the mg Hands, and yet the Juſtices * 
ceed without Procedendo in Loque la, it is Error; Per Vampage. And it ſeems there that they oy}; 7 
to have Procedendo in Lequela, and after a Procedendo ad Judicium. Br. Aſſiſe, pl. 3. cites 9 H. 6. 40. 


2. Where the King has any Intereſt they ſhall not proceed till the King 
be conſulted, which was affirmed by ſeveral. Br. Aid del Roy, pl. 101. 
Cites 1 H.4. 10. 

3. Reattachment, if the King certifies to the Fuſtices of Aſſiſe, that the 
Tenements are ſeiſed into his Hands commanding them not to proceed Rege 
Inconſulto, they ought to ſurceaſe, notwithſtanding that no Party al. 
ledged it; per Paſton, quod fuit conceſſum. Br. Aſſiſe, pl. 3. cites 9 H 
6. 40. 


For more of Rege Inconſulto in General, ſee Aid of the King, 
and other proper Titles. 6 


(A) Regiſtring Acts. 
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. 1. 2 Annæ cap. L Nacts, That a Memorial of all Deeds and Conveyancs 


Purchaf. 4. S. 1. made after the 2gth of Sept. 1704. and of all NI 
of 23 Sc. made in the Weſt-Riding of Vorkſhire may be regiſtred. J 
Yorkſhire S. 2, 3, 435, 6. Regi/ter”s Office to be kept at Wakefield. Diredis how it: 


where the - a a : G " 
bd Pooedater N is to be elected, and when and what is to be done during Vacancy - 
having No- : | 
tice f the S. 7. Memorials of Wills to be under Hand and Seal of one of the Devilzes, 
frſt Pur- his Guardian or Truſtee, atteſted by 2 Witneſſes, one whereof ſhhall prove ct 
chaſe, but Oath the ſigning and ſealing ſuch Memorial, which Oaths the Regiffer u 


t it ww ; £7 
” Re * impowered to adminiſter. 


went on and S. 8. Memorials ſhall contain the Day and Tear of the Date, the Nu, 
purchaſed Additions and Abodes of the Parties and Witneſſes, the Hereditaments, tt 
2 La Places where ſuch Hereditaments lie, that are thereby conveyed, 07 deve, 
his Purchaſe and th e D eea, Conveyance, or Will ſpall be produced at the Time of entril? 700 
regiſtered, Memorial; and the Regiſter ſhall thereon endorſe a Certificate of th U, 
yer it was Hour, and Time of ſuch Entry, and the Page where entered; and i K. 


decreed, 1 Fad , | 7 P12 7 L. 
in Ciſter or Deputy ſball gu ſuc Certificate, which fall be allowed 95 
Notice of dence; The Page of Regiſter Book, and the Memorials entered, hal, 12 


— 
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bred, and the Time of the Day when regiſtred, entered in the Margin of the the firſt Pur- 


Regiſter and Memorial. | co tho'ir 
5.9, 10, 11, 12, 13, 14, 15. 22. Relates to the Regiſters E9c. Oath and — 
Securities, Times of Attendance, Fees, and Penalties on Misbehaviour. © bound him 


. 16. This Alt not to extend to Copyhold or Leaſehold Eſtates, at Rack and that h is 
Rent not exceeding 21 Tears where the Actual Poſſeſron goes with the Leaſe 55 wy his 
F. 17. Manors, Lands Oc. to he but once named in the Memorial Sc. chaſe ert 
«here there are more Writings than one for making the Conveyance &c. regiſtered 
F 18. A Memorial of Deeds &c. made in London, or other Place 40 Miles was a Frand, 


diftant, which concern any Lands in the Weſt-Riding may be regiſtered on the Delign 


Ajidevit, and the Regiſter to give Certificate thereupon. R 8 : 
§. 19. Puniſhes Forging or Counterfeiting Memorials or Certificates, and only to give 
Perſons forſwearing themſelves. Partics No- 


$. 20. Memorials of Wills entered in 6 Months after Death of Deviſor dying tice, who 
in England c. or in 3 Tears after his dying beyond Sea to be valid. wit wh yi 
. 21 InCaſe a Deviſee by ſome inevitable Difficulty without his wilful out ſuch Re- 
Neglect, be diſabled to exhibit a Memorial within the Times before limited, giltry, bs in 
then the Regiftry thereof in 6 Months next after Attainment of the ſaid Will, Danger of 
ir Probate thereof or Removal of the ſaid Difficulty ſhall be a ſufficient Regiftry. p 3 
S. 23. This Att to be deemed a publick Act. 4 * 1 "62h 
2. 5 Ann. cap. 18. H. 1. 2. 3. Enads, That from 24th June 1107, All Bar- chaſe or 
gains and Sales of Lands Ec. in the Weſft-Riding of Yorkſhire, inrolled in r v3. 
Kegifter's Office at Wakefield, ſball be good in Law, as if inrolled at We/?- 8 ey 
minſter 3 That the Iurollinents be ia Parchment, and fhall be allowed in all Dunger of 
Courts, and ſuch Inrolment be deemed entering a Memorial therecf. when they 
$. 4. That no fudgment &c. (unleſs entered into in the Name of, and on my e No ice 
the King's proper Account ) ſhall affett any Manors &c. in theWeſt-Riding, © _ 
but from the Time that a Memorial thereof be entered in Repiftcr's Office, ex- 11,1 not by 
preſſing in Caſe of a Fudgment the Names of Plaintiffs, and Names and the Regittry. 
Adations of Defendant's Sum recovered, and Time of Signing ; and in Caſe of V-crccd by 
Satutes and Racognizances, the Date, the Names and Additions of Cogmt- x: Shag 
20s and Cognizees, Sums, and before whom acknowledoed The Party diſir- K ing. 1 
ing the Entry ſbail leave with the Regiſter or Deputy, to be filed in the Office, Equ. Caſes, 
a Memorial of ſuch Fudgment, Statute or Recognizance, figned by the proper 353. Pl. 12. 
Offer for figning ſuch Fudgment Ec. or in whoſe Office ſuch Statnte ſhall be 3 ns 
inralld reſpetFively, together with an Affidavit ſworn before a Fudge at Net- va 
nnſter, or Maſter of Chancery, that ſuch Memorial was figued by ſuch 
Officer, for which Memorial ſuch Officer is to be paid 1 s. and no more. 
d. 5. Regiſter to eater ſuch Memorials, and give a Certificate, if required. 
d. 6. J. 8. Relates to the Security given by the Regifter, his Fees, and [e- 
naltres on forging or counterfeiting Entries and Perjury. 
S9. All Certificates by this or the former Att, required to be given in Caſe 
of Searches, ſhall be /igned by Regiſter or Deputy, in Preſence of 2 Witneſſes. 
H 10. On Certificate that Money due on Mortgages Ec. is paid, Regiſter 
to make an Entry thereof Ec. 
_ 8.11. Proviio that if Fudg ment Gc. be entered in zo Days after the ſigu— 
ing or Acknewledgment, all the Lands that ſuch Defendant or Cognizor had 
at the Time of the Signing ur Acknowledgment, ſhall be bound thereby. 
H. 12. This Act to be deem'd a Publick Att. 
3. 6 Ann. cap. 35. S. 1. Enatts, That a Memorial of all Deeds and Con- 
dance, and of all Wills and Deviſes, whereby any Manors, Lands Ec. in 
ihe Eait-Riding of Yorkſhire, or Town and County of the Town of Hull may 
be affected, may be regiſtered, and that Deeds not jo regiſtered ſhall be adjudged 
t — and void. 
1. Eſtabliſbes the Method of regiſtering ſuch Memorials 3 and that the 
Rezifter Office 1% be at Beverly. f regifering 
d. 27. Mortgages, Judgments Sc. whereof Memorials are entered, and 
= Hterwards Monies duc thereupon be paid, Regiſter may make an Entry in the 
| Margin, that ſuch Mortgages Cc. is diſcharged. 
v.28. Proviſo if udgment Ec. be regiſtered within 30 Days after 
Hering, all the Lands which Cognizor c. had at the Time, ſhall te 9 275 
| I, Co. 
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204 Rehearing. 


S. 30. In all Deeds o Bargain and Sale, to be inrol'd in Purſuance (f 
this Af, wherely any ſtate of Inheritance in Fee-/ample is limited 10 th 
Bargainee end his Heirs, the Words Grant, Bargain and Sell, ſhall be adjudreq 


— 


5 


an expreſs Covenant to the Bargainee, his Heirs and Aſſigns, from the Har. 
gainor for himſelf, his Heirs, Executors, aud Adminiſtrators, that th, 
Bargainor was ſeiſed of an indefeaſible ſtate in Fee free from Incumlran 
(Rents and Service due to the Lord of the Fee excepted) and for quiet Erin 
ment againſt Bargainor, his Heirs and Affigns, unleſs limited by expreſs 
Words contained in ſuch Deed, and that the Bargainee, his Heirs, Execut;; 
Adminiftrators and Aſſigns, may in an Action aſſign Breaches, as if ſach 
Covenants were expreſsly inſerted. 

S. 31. Every Leaf of the Regifter- Books ſhall be ſigned by two Juſtices if 
the Riding appointed at the General .Onarter-Seffions, and an Entry theres 
from Time to Time ſhall be made by the Clerk of the Peace in the Order- Bid 
of the Seſſions, and ſigned by the Fuſtices that ſian the Regiſter-Broks, and an 
Entry ſhall be made and ſigned as aforeſaid, of the Number of the ſaid Bok; 
and hot call or mark'd, and how many Pages each contains. 

F. 33. This Att to be deemed a Publick Act. 

S. 34. From 29th September 1108. all the Proviſions, Claiſes &c. in this 
At, and contained in the above recited Acts, to affect gi Honours, Many 
Sc. within the Weſt-Riding, as if the ſame were inſerted in the [aid AG 

4. Ann. cap. 20. Another like Att made for the Publick Reyiſftering of 
Deeds, Conveyances, and Wills, and other Incumbrances which fhall be made 
H, or that may affet# any Honours, Manors, Lands, Tenements, or Heredt- 
taments within the County of Middlelex, aſter the 29th September 110g. 

Provided not to extend to Copyhold or Leaſes Cc. | as in the other Als] 7 
to auy the Chambers in Serjeam*s-Ian, the Inas of Court, or Inas of Chancery, 

Fudgment, Statute, or Recognizance, other than ſuch 1s thail be entered 
into in the Name, and upon the proper Account of his Maje/ty, his Heirs cud 
Succeſſors, ſhall affet# or bind any Honours &c. being in the jaid Connty, but 

only from the Time that a Memorial of ſuch 7 udgwents &c. ſhall be catered 
| at the ſaid Regiſters Office, as by the ſaid Adt is directed. 

| | 5. 8 Geo. 2. cap. 6. Another like At} was made for the Publick Reg iſſerin 
of all Deeds, Convmeyances, Wills, and other Incumbrances that ſhall be wade 
| of, or that may affect any Honours, Lands, Tenements or Hereditaments, 


within the North-Riding of the County of York, after the 29th Day of dent. 


l 1736. 
a 5. I 
ſt 
Rehearing. : 
ſt 
Ws a 
1 
5 H E Court would not rehear a Cauſe after Decree gu 219 ir D 
rol, notwithitanding the ſaid Cauſe had been opencd lince cd. y 
Inrolment in Order to Rehearing, and diſcharged the Order ior Reheat le 


ing. 2 Chan. Rep. 361. Coltman v. War. 

2. A Plaintift in a Bill of Revivor omitted making the Wife a Part), wh, 
before was a Defendant with her Husband, and where the 11usban 
claimed only in her Right; but becauſe ſeveral Motions were 0/(0nWars 
made in her Name in the Suit, and a Commiſſion was executed in her 1\l 
ſince the Decretal Order, and named her Defendant in the Title of fevers 


1 


Orders, and the Order was confirm'd ; this Omiſſion was held to be“ 
Cv 


ä 
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Cauſe for a Rehearing, the Detendants having made her a Party by the 
Proccedings, and all having ſubmitted to it, her Name mult be uſed as a 
Deiendant throughout the Cauſe, Chan. Rep. 252. 16 Car. 2. Peachy 
FVintner. 

f z. Rehearing granted on Suggeſt ion, that ſpecial Matter, diſcloſed in the 
Replication, cane not in within Time 10 as to be examined to and put in 
live, and that the now Defendant had diſcover'd full and ſtrong Proot: 
Bur Finch C. took Notice how dangerous it would be, if after Publica- 
tion pass d, and People ſeeing where a Cauſe pond, they ſhould be let 
look out Witneſſes to boulſter up the faulty Parts of their Cauſe. Vern. 
47. Paſch. 1682. Jones v. Purefoy. 

. Upon the Plaintiſf's petitioning to rehear, the Cauſe is open as to the On a Re- 
whole and every Part of it, with Reſpect to the Defendant ; while in Re- bearing we- 
ſoect to che Plaintiffs, it is only open as to thoſe Parts of it complained o e A 
be 1 Np M open'd but 
in the Petition. Per Lord C. Cowper. W ms's Rep. 300. Mich. 1715. in what is pe- 


Cafe of Rawlins v. Powel. tition'd 

a : ; acainſt. Sel. 
Chan Caſes in Lord King's Time. 13 Trin. 11. Geo. 1. 1-25. Colcheſter v. Colcheſter. —5. P. Id. 
24 Trin. 11 Geo. 1. And if all do not petition, then it is open to the Petitioners only. Hayward v. 


Colley. 


5. No Proofs to be read at a Rehearing that were not read at the firſt 
Hearing. MSS. Tab. cites Feb. 23. 1106, or 1726. Williams v. Lane. 


For more of Rehearing in General See Revicw, and other 
| Proper Titles. 
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ar. r ͤ r ee / ELEC 2 1 
e, , la . T0 le. Je ee. Aer ws 
g e c t FELL e — v4 
2 ge eee 24A) Relation. Fame or e wg ; 2 
47 e ee. Le Pin te fo reEe.. Fee f. . F A Lee 4220 # 
WI a Pan dies poſſeſs'd of certain Goods, and after a Stranger Por this A 3 # 
11 takes them and converts them to his own uſe, and then Admini- to i an 13 e 5 
La is granted to I. S. this Adminiſtration ſhall relate to the * %%% , 
ons of the Teſtator, ſo that J. S. may maintain an Action of Reinen e 
—— and Converſion kor this Convertion before the Admint- fhall never 7 A147 
ation granted to him. Trin. 10 Car, B. B. between Lockſmith deveſt any © ZOO 
— Cee, adjudged, this being moved in Arreſt of Judgment, after %% Pri. 
er dit for the Plaintitt. Intratur. Pill. 9 Car. Rot. 729. N er, le- 
Death of the Inteſtate and the Commi(]; Adminiſt ration. As in Caſe of Rent d ___ 
Goods of the Tenant are ms gr anc Mar . 8 he Maney * 
10%. 8. the Court of B. R. denied to make a Rule on the Sheriff to pay J. S. a Vear's Rent *, the 
mes Money, purſuant to the 8 Ann. 14. Arg. G. Equ. R. 224. cites 4 Geo. 1. Waring v. Dewberr 
; 8. P. Br. Relation, pl. 15. cites 36 H. 6. .—8. P. By the Opinion of the Court. Br Relation 1 
9. Cites 18 H. 6. 22. and Fitzh. Adminiſtr. 2 8. p Ibid. pl. 34. And there the Adenine 
may have Action of I. reſpaſs againſt him who meddles with the Goods before, <vithout Authority, But contra 


eaſt the Servant of the Ordinary; for be meddled by Authority, in Ref iniſtration : ci 
& C— Ibia EM ek 2 e meddled by Authority, in Reſpect of the Adminiſtration; cites 


Mi. 


- 4a wa —— — 


— — 


2. I a Man ſeiſed in Fee of Land grants to the King in Fee by Hob 225. pl 
| Hob 225. pl. 
Deed, and after the King belore the ſaid Decd is inroll'd, ee it to 294 Irin16 


9. C.-— 


4D him 1: 


— —— 8 . "4 at Ond 
- : - 2 — 2 > . 
5 n — — Py” — 


2. 


286 Relation. 


Bivenl. 16 him in Fee by Letters Patents, and after the Deed of Grant made 
ps to the King, is inroll'd ; thts ſhall fo relate by the Jnrolment to 
ALAS the firſt Act, that it ſhall make the Grant ot the Ring good 
Fol. 400. 5 1 Reports, between WVeealer and the Biſhop of Wincheſter, 
Maſe 293. | 
4 Hrownt 3. Leaſe for Life on Condition to have Fee when the Condition is perſarnyy. 
250. in S. C. He has Fee trom the Commencement of the Leaſe, as by one and the ſame 
Grant, and as one and rhe ſame Eſtate. 8 Rep. 77. Trin. 7 Jac. C. B 

in Lord Stafford's Cafe. 

A. made a 4. Relations cannot take away the Freehold, but ſave Incumbrane; 
Lcaſe for Arg. 2 Roll. R. 326. Paſch. 21 Jac. B. R. in Lord Sheffield's Cat 
Lad to Cites PI. C. in Nichol's Cafe, that where Tenant for Lite was upon Con. 
J S. an dition to have Fee, and the Reverſioner was attaint, and the Tenant for 
Alien, upon Lite performed the Condition, and Office was found; this ſhall not re. 


Condition late to take away the Eilect of the Condition. 
on Payment 

of 100 1. to A. during the Leaſe, then B. to have Fee. Afterwards the King made B. a Denizen, ang 
after that B. paid the 10601. This was all found by Office; Dyer cited it as ſaid by Frowike in hi; 
Reading, that the King ſhall have Fee. Bur it is ſaid there (under Correction) that the Lay ſcems tg 
be otherwiſe ; for the Condition being that on Payment he ſhould have Fee, the Fee ſhall not veſt til 
the Payment; for tho” the Condition ſhall have Relation to the Livery to avoid Incumbrances, yet az 
to the veſting of the Fee it ſhall have Relation only to the Time of the + ner for the Condition is 
Tf he pay that then he ſhall have Fee, and he cannot have it before, and then when the Fce was veſtet 
in him he was Naturalis, and had Capacity as a Subject; fo that the Time when the Condition was made 
is not ſo much to be reſpected as the Time when the Fee veſted; and when that veſted, he was capable 
as 3 Subject. Pl. C. 482. b. 383. Mich. 17 & 18 Eliz. in Caſe of Nichols v Nichols. 


„ e 


5. Inquiſition upon an Outlawry in Debt was taken in Berks, the Deſen. 
aut came in as Tertenant, and pleaded that he had obtained a fudg neu 
againſt the Perſon outlawed in C. B. at Weftminſter in the County of Muidle- 
/ex, in a Plea of Debt for 600 l. and that afterwards in the ſame Court 
of C. B. at Weſtminſter in the County of Middleſex he pray'd an Flegit 1 
the Sheriff of the County aforeſatid, and had a Moiety ot the Lands in 
Berks tound in the Inquiſition delivered to him, and avers them to be 
the ſame ; upon Demurrer amongſt other Things, it was objected that 
thoſe Words, Sheriff of the County aforeſaid, muſt relate to the County 
of Middleſex, that being Proximum antecedens, and it fo, the Sheritt of | 
the County ot Middleſex cannot deliver Lands in Extent in the County 
of Berks. Bur it was anſwered, That the Rule Ad proximum antece- 
dens fiat Relatio hath many Reſtrictions, and does not always holt; 
but Relation ſhall be had Secundum ſubjefam Materiam, and 10 as to 4 
Incongruity and Abſurdity. Judgment was given for the Uelendairt, 
Hard. Mich. 1756. The Attorney General v. Buckeridge. 

6. In a Special Verdict in Ejefment, the Declaration was of ſever 
Meſſuages in the ſeveral Pariſhes of St. Michael, St. Fames, St. Peter, and 
yt. Paul, and that Part of the Premiſes lay in the Pariſb of St. Peter and 
Sr. Paul, lim that there is nv Pariſh called St. Peter, nor none called the Pa- 
rith of St. Paul. The Court held clearly, that the Copulutive (Et) 

Hall relate to that which is real, and has an Exiftence, Ut res magis valel, 
not to make St. Peter's one Pariſh, and St. Paul's another, but to make 
both one Pariſh, and the Words (Several Pariſhes) are ſupplied by the 
other Pariſhes before mentioned; ſo that if there is any ſuch Parilh as dt. 
Peter and St. Paul, it ſhall relate to that. Hard. 336. Mich. 15 Car. 2 
. in the Exchequer, Ingleton v. Wakeman. 


(B) Rela- 
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(B) Relation. Shall ot Deſeat Meſue Lawful As. 


1. ] F a Meſne Anceſtor, to whom a Right deſcends, makes a Re- 7 og cn 
leaſe and dies, Che Heir, tho in Action Anceſtrell he ſhall claim #* .. 

of the Polſeſſion, and as Heir to the Anceſtor Paramount the Re- Cate of 

icaſe, yet the Beleaſe ſhall bind; For he ought to make the Oe⸗ Kellou v. 


(H.)pl. 5. 

2. Office found after the Heir of the Tenant of the King had ſaffered Contra of 

a Recovery by Title, or made a Feefſment, ſhall nor detear the Recovery, nor — — 
the Feoffment, nor the Heiſiu of the Baron to give the Fae Dou er; and 100pice found, 

Note that it has not Relation to detear Meſne Acts, bur only to give but thoſe 
the King the Profits. Br. Relation, pl. 18. cites 1 H. 7. 17 & which were 


done before 
4 H. 7. 1. the Office 
found, ſhall not be avoided by the Office which comes after. Ibid. 


z. Where Judgment or Recovery affirms the firft Poſſeſſion, this ſhall not 
avoid Meſne Acts, as Recovery in # aft or Ceſſavit, this ſhall not avoid 
a Charge granted before; For thoſe affirm the firſt Poſſeſſion ; Contra of 
Reverſal by Error, Attaint, or Writ of Diſceit, Thoſe diſaffirm the firſt 
poſſeſnon, theretore thoſe {l:all avoid Meſne Acts. Br. Dette, pl. 139. 
ces 4 H. 7. 13. 

4. A. by Parol, gave a Manor (to which an Advowſon was pendant) Cro. E. 209. 
with the Appurtenances 7o B. and made Livery on Parcel ot the Land; 1 
before Attorument the Grantor granted the Advowſon to another, and then & & 
Attornment is had to the Grant of the Manor &c. All the Juſtices held, Sav. 103. 
That the Attornment thall have Relation to make good the firſt Grant. S. C — 


0 Le. 207. pl. 
And. 256. Trin. 30 Eliz. Rot. 2024. Long v. Heming. 290 5. 2 
4 Le. 216. pl. 349. S. C. Adjournatur. 


5. Ofnce found of Tdeocy ſhall have Relation to the Birth of the S. P. 8 Rep. 
Ideot, to avoid all Meſne Acts done by the Infant, as Feoftments, Re- 170. 
leaſes &c. 4 Rep. 126. b. Paſch. 1 Jac. B. R. in Beverley's Cate, — 
Cites 32 E. 3. &c. tit. Sci, Fac. 106. and Stamt. Prerog. 34. b. & 
F. N. R 202. (E.) 
6. A. acknowledged à Statute to B. the 22d of Fanuary, and alter- 
wards confeſſed a Fudgment to C. the 23d of January next enſuing, And 
it was reſolved that the Judgment by Relation will defeat the Statute; 
For Judgment has Relation to the Efloin Day, and that is the 2oth of 
January. Het. 72. Mich. 3 Car. C. B. Stamtord v. Cooper. 


HH, Halt ee, e, cee, = lee, , ty eee. 


= Hr, 24 3 ew eZ O00. 2 HO eee 
(C) Noter; And Conſtruction. W 


„ CENAP E R ita fiat Relatio ut valeat Diſpoſitio. 6 Rep. 16. b. in , . 
| 8 Sir George Curſon's Caſe. , 7 . . 


The R - g , ” 4 . . . 2 A 
Gal. elation of AFs of Parliament is Violent. If a Bargain and / 
be e be, the Inrol ment after will make Acts betore good ; but a Rela- AAA 2 CN 
| 700 ty Common Law will not make an Act good, which was before a 
2 C Arg. Godb. 376. in Brooker's Caſe, —Cites 3 H. 7. St. Leger's 747 OT , | 
| Cale, Petition 18. AS 2 eee e 
3. r. 25. Jo ee, 1 
Hed 2 24 Eq SEE . 
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Ard Here. 3. In Caſes of Relation, they many Times ſhall have Relation 0 
Ore HY One 


.- 996 make or defeat a Thing to ſome Reſpetts, and to other [Relſpetts] the ſ 
a egg Thing ſhall 'not relate, and ſhall be taken always as Reaſon allows, bis 
ſ-iſor makes And. 352. Mich. 29 & 30 Eliz. in Caſe of Butler v. Baker. | 


a F:oF ment 

to 4 «ho makes a Leaſe, and the Diſſeiſee Re-enters, in this Caſe he ſball not puniſh the Fra 
fee nor his Leſſee by Action of Treſpaſs; but he ſhall E «577 all Meine Treſpaſſors to the Diſſeiſ u 
who intermeddle without Title, ant this Entry of the Diſſeiſee defears all Meſne Eſtates a d Charges 
between the Diſſeiſin and the Re-entry. Arg. And 352. in Caſe of Butler v. Baker. Cites it as aprecd 
7E. 4. 18& 21 E. 8: 


Relation in 4. Relation ſhall always be Ur Sententia non Impediatur, and not to 
an Award the lait Antecedent. Arg. Cro. E. 113. Mich. 30 & 31 Eliz. in 


10 ict to the \ Wy a © . 

1s Aur Cate ot Butcher, alias, Boocher v. Samford. 

cedent, but i 

to that which Accords. 3 Lev. 239. Trin. 1 Jac. 2. C. B. Barns v. Harvey. 


13 Rv 2t. 5 Relation is a Fiction of Law, to make Nullity of a Thing ab Ini. 


8 tio (co a certain Intent) which in Rei veritate had Etience, and rather for 


Relations Neceſſity, It Res Magis Valeat quam pereat. 3 Rep. 28. b. Mich. 33 & 
are Fictions 34 Eliz. B. R. in Cale of Butler v. Baker. 

in Law 

which are akvavs accempary'd with Equity, per Ventris J Arg. 2. Vent. 200. Trin. 2. W. & M. 
C. B in Caſe of Thompſon v. Leach. But it is as true that there is ſometimes Loſs and D:mz 
to Third Perſons conſequent upon them, bur then it is what the Law calls Damnum abſuue Is jura 
which is a known and ſtated Difference in the Law. Ibid. : 


And there= 6. As Relations ſhall extend only 0 the ſame Thing, and ts one nd 
2 ita the ſame Intent ; ſo they ſhall extend only between the jame Parties, and 
a make 2 2 | e 3 5 
Feoffnent ſtever ſhall be ſtrain'd to the Prejudice ot a 3d Perſen, who is not Party 

of a Manor, or Privy to the ſaid Act. 3 Rep. 29. a. in Caſe of Baker v. Butler. 

by Dced or 

wichaw Deed, and a long Time after the Livery, the Tenants Attora to the Feoftce ; the Artornmer: 
in this Cate for Nece lity, Er ut Res Magis Valeat, ſhall have Relation by Fiction of Law to pi 4h 
Initio ; For otherwiſe the Tenements ſhall never paſs; And if they pais not Ab Iuitio by Fiction of 
T.aw, they ſhall not be Parcel of the Manor, according to the Purport and Intent of the Fcoſt neu, 
if they ſhall paſs at ſeveral Times; But yet this Relation ſhall not charge rhe Tenants for Arreariuge 
in the mean Time. 3 Rep. 29. a in Caſe of Baker v. Butler. S. F. Co. Litt. 3 10. b. 

So if Feoffee upon Condition grants a Rent-Charge our of the Land, and after the Grantee bringe 
Wrirof Annuity ; now this was Annuiry Ab Initio between the Grantor and the Grantee, bur 3s to 
the Feoftor, who by the Grant was intitled to enter for the Condition brokea, this ſhall not have any 
Relation io his Prejudice. 3 Rep. 29. a. b. in Caſe of Butler v. Baker. 


Sd. C. and p. 7. Where to the Perſection or Conſummation of a Thing. 2 Accidents 
_—_ are requ/ite, and the one happens in the Time of one, and the other 11 
363 — the Time of another, in ſuch Caſe neither the one nor the other ſhall 
Doderidge J. tale Benefit of this; becauſe Both did not tall in the Time of any one 0! 
denied this them, and Both are requiſite to the Conſummation of the Thing. As! 
* the Lord and Tenant, be by certain Rent, and the Tenant ceal-s tr on: 
Palm. 41. Year, and then the Lord grants away his Seigniory, and then the Lend 


- 


Paſch. 1 Car. ceaſes for another Year, in this Cale neither of them 1hall rake Benet: 
B. R. in of this Ceſſer. 2 Rep. 92. b. 93. a. Trin. 43 Eliz. in Binghun» 
Cafe of Caſe. | 


Cornwallis 
v. Hammond. 


2722 


8. Where the Commencement, Progreſſion, and Conſummation of à Thi, 
are neceſſary to go together, there all of them are to be reſpected. I 
Fleming Ch. J. 3 Bulſt. 11. Hill. 12 Jac. in Caſe of the Ning 4 
Waller v. Hanger. 


9 0 


R elation. | 28 9 


(D) Of - what Things in General. And to what Tie. 


3 Man tender'd to be Attorney for the Defendant at the Niſt Prius, 

and the Fuſtices received him Cynditionally, ſcil. if the Defendant 
would aſſent to it, and after the Defendant aſſented to it; this ſhall have 
Relation to the Niſi Prius before, quod nora bene, Matter of Record ac- 
cepted upon Condition, and this in a Præcipe quod reddat. Br. Relu- 
tion, pl. 26. cites 7 H. 4. 3 & 8 H. 4. 3. accordingly. 

2. A Man is arrefted in London, and aiter Writ is returned againſt hin 
returnable in C. B. the Teſte of which Writ is before the Plaint in London, 
aud the Return is after; and therefore this thall have Relation to the 
Teſte, and ſo the Defendant ſhall have Privilege of C. B. Br. Relation, 
pl. 28. cites 9 H. 6. 54. | 

z. Patent ot the King, Pardon &c. which are Matters of Record, hall 
have Relation 0 the Date or Teſte, and Matters in Fatt, as Releaſe, Ol li- 
gation &c. tO the Delivery of ir. Br, Relation, pl. 13. cites 37 H. 6. 21. 

4. It a Man be bound for the Tenants of D. it ſhall be intended the 'Ve- 
nants.which D. had at the Time ot the Obligation made. Br. Relation, 
pl. 39. cites 39 H. 6. 6. | | 

5. Where the Tefte of the Writ of Appeal of Death is within the Yar, and 
the Return and the Demiſe of the King 15 after the Tear, there by Reattach- 
ment the Year ſhall be ſaved by Relation to the Original. Br. Relation, 
pl. 24. cites 10 E. 4. 13. 

6. Remainder to the right Heirs of W. N. who is alive, and after dies, ſhall 
then paſs a Principio. Br Relation, pl. 20. cites 1 H J. 31. 

J. In Ejectment a Verdict was for the Plaintiffs ; a Motion in Arreſt of 
Judgment was made 4 Days after; and it being a ſpecial Matter of Law, 
the Court took Time to adviſe, and in the mean Time one of the Plaintiff s 
died. It was objected that the Favorr of the Court ſhall not prejudice the 
Party ; tor after the firſt 4 Days the Judgment ought to have been given 

reſently ; and in this Caſe the Judgment thall have Relation ro rhe 

Time when it ought to have been given, at which Time that Plainriif 
was alive; and ſaid that it was lately ſo adjudged in Derick James's 
Caſe, who died the Day alter the Verdict, and yer judgment was udt 
ſtay d. Le. 187). pl. 264. Trin. 31 Eliz. B. R. Iley's Cafe. * 

8. Bond by two, /1zned by one at one Day, and by the other at another Day, 
ſhall relate to the firſt Delivery. Cro. E. 622. 623. pl. 15. Mich. 40 & 
41 Eliz. Collins v. Harding. 

9. Grant ot Trees then growing ſhall not reter to the Date, but to the 
Delivery of the Grant: So Covenant to pay for Corn then laden, if there 
me 10 Months between the Date and the Delivery. Per Fleming. Cro. 
J. 264. Mich. 8 Jac. B. R. in Caſe of Offley v. Hicks. | 

10. A Fudgment ſhall relate to the Efſoin-Day. Cro. Car. 102. Hill. 3 24: 
Car. C. B. Standlord v. Cooper. r 

Hutt. 95. Sand ford v. Cooper. S. C.——1 Rep. 94. Shelly“ Cate. 


11. When * two Times are requiſite to the Perfection of an Act, it ſhall * So of u 7 


be ſaid upon their Conſummation, to receive its Perfection trom the firſt, K. 2 Rep. 
* 93. in Bing- 
as D. 246. of a Fine levied by a Feme Sole. Arg. Cro. J. 449. Mich. 15 jim, Ca! 
Jac. B. R. in Caſe of Baskervill v. Brocketr. — 1 Rep. 
10. in Shel- 
ost. io Rep. 49. Lampet's Caſe —— To. 428. per 2 Juft. in Caſe of Harper v. Burgeſſes of 
Derby But where 2 Ceremonies are neceſſary for the Perfection of a Thing, it is not there of any 
Validity until the laſt be effected, and that it (fall not relate &c. for then it ſhould be to the Prejudice 


of a * Perſon. Cro. J. 451. Arg. cites the laſt Caſe put in Butler and Baker's Caſe. 3 Rep. 
35. 36. a. | | 
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makes ® Al hall bave Relation. Per Barkley and Jones Jo. 428. Hill. 1 


Feoffee ſhall be ſaid to be ſeiſed in Fee before [by] the Grant. Ibid. 


erer — — 
Relation. 
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— 
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(E) Aldi. ſubſequent relate to precedent. In what Caſes, 


for Teri, - in the mean Time, between the fir Delivery. and the ſecond Delivery es, 
that if he pl 


performs 

certain Con- | 
ditions, that then he ſhall have Fee, there if he performs the Condition he ſhall have Fee by the firſt D. 
livery. Br. Non eſt Factum, pl. 5. cites 27 H. 6. 5. Per Danby. F 


Br. Rela- 2. And it a Feme Sole make ſuch a Delivery as an Eſcrow &c. and af: 
— Va takes Baron, and then the Condition is performed, and the Bailee deliver; 
Bur if aun it as a Deed, it ſhall bind the Feme. Br. Non ett Factum, pl. 5. cites 2» 
Infant de li- H. 6. 7. Per Dandy. 
ver an Eſ- 

crow to deliver as his Deed, after certain Conditions perform'd, and the Conditions are perform'd at lis 
full Age, and then the Bailce delivers it, this ſhall not bind; for the firſt Delivery and Commandment 
was during his Nonage, and therefore it ſhall not bind as a Deed : Note the Diverſity. Br. Non ct 
Factum, pl. 5. cites 27 H. 6. 7. Per Danby. 


3. A Man deviſed his Land to be fold by his Executors, and died, the 
Herr entered, and juftly; and after he charg'd the Land, and then the Exect- 
tor ſold ; the Vendee ſhall hold diſcharg d; tor the Sale in chis Reſpect 
ſhall have Relation to the Death of the Teſtator, but not as to the tab. 
ng of the Meſne Profits; quod nota Diverſity, by the Opinion ot Brud- 
nel in Replevin. Br. Relation, pl. 30. cites 14 H. 8. To. 

4 Every Execution has in Judgment of the Law Relation and Retro- 

| ſpe to the Fudgment, as appears in 1 Rep. 94. b. Shelly's Caſe. ) Rep. 38. 

in 1 Caſe. | 

F. In Privity of Right the Law ſhall not have Relation to the /r} 

Act. Arg. Roll. R. 139. Hill. 12 Jac. B. R. in Caſe of The kings, 
Hanger. 

65 xecution of all Things executery reſpe& the Original Act, and 
ſhall Rave Relation thereto, and all make but one Act, tho' dore at fe- 
veral Times. Per Choke and Montague. Ch. J. Cro. J. 512. Mich. 16 
Jac. B. R. Havergill v. Hare. De 

7. When the Writ of Libertate is ſued, it has Relation to the \V ric © 
Extent, and they are Quaſi but one Extent, and the Goods are ſo bound 
dy the Extent and Apprizement, that the Conuſor has no more Property n 

them bur Secundum quid, and not Simpliciter, that is it the Conuſee . 
tuſe to accept them; For it is a Conditional Writ to deliver them to it 
Conuſee if he will accept them, and when he accepts them they are bound 
Ab Initio. Cro. C 150. Hill. 4 Car. in the Caſe of Audley v. Halles. 
it Te- 8. Where there are divers AFs concurrent to make a Conveyance, Eitatt, 
nant for Life or other Thing, the Original AF ſhall be preferred, and to this the ce 


with War- Car. B. R. in the Caſe of Harper v. the Balliffs of Derby. 


ranty, and 


with Letter of Attorney, and afterwards Livery is made; in this Caſe in the Eye of the Lav, the 


9. Bail taken at different Times the firſt is De bene eſſe, and no comple: 
Bail till the laſt is taken, and lo fhall not relate to the Time of che fir! 


ie 
eee 


— —— 


— 
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Recognizance taken. 8 Mod. 188. Mich. 10 Geo. 1. Croft v. the — 
Bail of Harris. 


Relation. 


( F ) Eſtates Subſequent relate to Precedent. 


Recovery in Bar and the Eftate of the Plaintiff} Meſue & c. and 
well; For this is founded upon Title, and therefore thall have Relation 
before; But it is no Plea to plead a Fine in Bar and the Eſtate of the 
Plaintiff Meſne berween the Conuſance of it and the Execution; For it 
ſhall not have Relation before the Execution; Quod nota Diverſity. 
Br. Relation pl. 27. Cites 21 H. 6. 17. — And there 8 E. 3. is vouched 
to be ſo ruled. Ibid. | i 
2. Entry for Condition broken makes a Man, by Relation, in as of his 
firſt Eftate ſo, as it the Poſſeſſion had been never out him. Arg. 2 Roll. 
Rep. 469. Mich. 22 Jac. in Caſe of Nicholas v. Simmonds. 
3. Where an Eftate is executed by Virtue of a Power, the Eſtate ſhall If an Ef ati 
riſe from the Original Creator of the Eſtare, and ſhall be as preceding. 2 


Per Bridgman Ch. J. Cart. 111. Mich. 18 Car. 2. C. B. in the Earl of 4, or 4 
Bath's Cafe. Poxwer re- 


ſerved on a 
Fine or Feoffment to Uſes, when once raiſed or veſted, it relates to the Fine or Feoffment, as if immedis 
nely limited thereupon ; Arg. Show. 507. cites 1 Rep. 133. 156. 


4. If the Husband diſcontinues the Wife's Eftate, and then the Diſconti- 
nuce conveys back the Eſtate to the Wife in the Ablence of the Husband, 
who ſo ſoon as he knows of it „ {to to it, this ſhall not take arvay the 
Remitter which the Law wrought upon her firit raking the Eitare trom 
the Diſcontinuee ; Becauſe ſhe is in of a Title paramount to the Convey- 
ance, to which the Diſagreement relates. Arg. Show 30). * cites 3 
Inſt. 356. Jo. 78. and ſays the fame Rule holds for Agreement, and * Oo. Lit. 


ol that Opinion was the whole Court of Common Pleas. _ b 8. 


t. I Entry in Nature of Aſſiſe, it was agreed that a Man may plead 


(G) Torts Subſequent. Relation. 


. W AST E was brought of Wa/te done Moeſue between the Fine and If a Rever- 
the Attornment, and by the Opinion of the Court it does not lie; ſion is ex- 


For the Atto | i . 
rnment ſhall not have Relation ro the levying the Fine. 88 


Br. Relation, pl. 5. cites 48 E. 3. 15. Lite and in 
| he Interi 
_ Grant an em N ** W. 42 tho* the Attornment relates to nuke the Grave 
nitio, yet the Relation being a Fiction in Law will not make the Leſſee 
Wale Arg. Godb. 388. cites 18 H. 6. 23. | FO one 


2. Leſſee for Years fells Trees for Repairs, and afterwards ſells them; it is 
* afte, not for the pling len, bet r ih. Fe, ; fer by this Act 
done it is plain from the Be inning, to be unlawful; For the Sale is 
ny 2 Declaration of his ill Intent ro benefit himſelf by felling the 
* Injury of rhe Leſſor. Godb. 28. pl. 3). 27 Eliz. C. B. 
3. In a Thing of Tort the Law has Reference to the firff AF. Arg. 
Rep. 139. Hill. 12 Jac. B. R. in Cafe, of the King v. Hanger. 


(H) Aide 
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(H) Made good by it; What is. 


Br. Faits 1. 1 F a Man makes a Leaſe for Life by Deed, the Remainder to theK; 
Enroll. fl. 8. I and makes Livery and Seiſin, the Remainder does not pass a 
ene? mediarely ; but if the Deed is afterwards inrolled, then the Remaing; 


* yarn {hall be in the King from the Time of the firſt Livery. Pl. C. 31. b. jn 
cites 1H. 


pl. 57.8. C. the Caſe of Colthirſt and Bejuſhin Paſch. 4 E. 6. per Hales ]. 

cites 1 H. 7. 5. 19. according to the old Books, but in the New Books it is Tri 

305 31 per 1. In, 
- 1 H. J. 31. per Brian. 


Brian and 
Callow.— ; 
Br. Relation pl. 20. cites 8. G 


Poph 89. 2. Relations in ſeveral Caſes ſhall aid As in Law, as in Caſe gf 
S C. — _#* Dower &c. but not Acts of Parties, Viz. to make void Acts of the Par. 


* 13 Rep. 22. 2 6 

Py or ties good by Relation or Fiction of Law. 3Rep. 29. Butler v. Baker 
Caſe — 

And therefore if a Man enfeoffs an Infant on Feme-Covert, and afterwards gives, or 
the Land, or any thing out of the Land to another, and after the Infint or Baron e this wich 
out Doubt ſhall have Relation between the Parties Ab Initio, to this Intent, viz. that the Infinr g. * 
ron ſhall not be charged in Damages, or receive any Prejudice; But ſhall never make a G1 ls 
Deviſe br the Pariq good. 3 way. 29. a in Caſe of Butler v. Baker. Nor to defeat collateral {4 
which are law ful, eſpecially if they concern Strangers. 13 Rep. 21. Acts, 


rants, or devise; 


Per Popham g. If after the Death of the Husband the Wile waives x Fointure mat; 
2 25 Sack after Marriage; Thispurs the Inheritance intirely in the Husband, and in 
ne "aa be his Heir in Relation to divers Reſpects, yer as to other Reſpects he tha! 
Jation to not be ſaid in them with ſuch Relation. Poph. 90. Butler v. Baker, 


oll an Entry . : R i 
of him that Right hath, becauſe it was not an immediate Deſcent in Deed, but only upon the Operation 


* 


of Law which gave Wardſhip &c. but not to prejudice any third Perſon. Ibid. 


of Power. Arg. and the Court ſeemed ftrongly of that Opipion and 


Judgment atrerwards accordingly. Vent. 304. Hill. 28 & 29 Car. 2. 

Abram v. Cunningham. 
2 Lev 34. $. A. and B. Femes, are Fointenants. A. infeoffs F. S. and makes Liver 
Parſons v. eth Viet, and directs him to enter, and then marries , le ci Exect- 
1 tion; J. S. enters after Marriage; Reſol ved that this Livery is well ex- 
8 C '  ceuted atter Marriage, and the Entry hath a itrong Retroſpect to the 
Pollex 453. Livery, and ſhall be pleaded as a Feoffinent when the was Sole. Vent. 
186. Hill. 23 & 24 Car. 2 B. R. Parſons v. Perus. 


Z 4. Relation ſhall never make an AF good, which was void for Def:3 


4 * | 4 
— — 


(I) Defeated by Relation. Mat Eſtates or Things. 


I. HERE the Inheritance of the Crown with all Preheminonces an 

| Prerogatives were given to King H. J. yer this 0:4 ni 5: 
tend to re/ume Liberties and Franchiſes of other Manors : By all the Jultices. 
Br. Relation, pl. 19. cites 1 H. J. 13. 
2. In Quare Impedit, where the King is intitled to the Ado 
Office by Death of his Tenant, the Heir being within Age aud ia Ward oi tu 
King by Fenure in Capite, this Office ſhall have Relation to the Death 
the Tenant of the King; fothat if chere be a Meſue Preſentment the Nis 
ſhall avoid it by Relation. Br. Relation, pl. 11. cites 14 H. 7. 22 


22 


— 


8 . es - . 
Relation. 293 
3. If A. covenants to levy a Fine Oc. Pur. Beate Mariæ 1 Car. and the 
Covenantor acknowledges & Statute February the 4h, in the ſame Year, and 
the Fine is levy'd according to the Covenant, the Conuſee ſhall avoid the 
aid Statute by Relation to the Eſcin Day, which was prior to the 4th oft 
February. Jenk. 250. pl. 40. | | 
4 Relation ſhall not defeat Collateral Things executed. Per Coke Ch. J. S. C. cited 


Roll. Rep. 191. cites the Caſe of Coſter v. Wingate. Arg Lane 


37. by tlie 
Name of Wingate v. Hall. 


5. Tenant for Life, Remainder to his Iſt Son in Tail, Remainder to The Rever- 


Sir Simon L. in Fee. Tenant tor Lite (before the Birth of any Son) - 75 _ 
executed a Deed of Surrender of all his Eſtate and Title, to Sir Simon L . hoſt 
and delivered this Deed to T. S. to the Uſe of Sir Simon; and all this uyvon the 
was done without the Knowledge of Sir Simon.— Atterwards a Son was Point of Lu- 
born, and atrer that Sir Simon L. hearing of the Surrender, aſſented to Ste ' yl 
ir, Ventris J. thought that by the Delivery of the Deed the Eſtate (Ces 150. 
{&d to, and veſted immediately in Sir Simon L. and thould wait there 154. 
till his Diflatlenr, becauſe the Law will intend his Aﬀeat being tor his 
Benefit; but all the other Judges in C. B. and B. R. were e contra, and 
Judgment accordingly ; bur that Judgment was revers'd in Domo Proc. 


2gainſt the Opinions ot all but Atkins Ch. B. Carth. 250. Mich. 4 W. & 
M. B. R. Sir Simon Leech's Caſe. 


6. No Relation to a precedent Act can work fo ſtrong as to de veſt an 7 
Ffrate veſted, which was created by Conveyance Antecedent to the Deed, to 
which the Relation muſt be. Arg. Admitted Show. 298. in the Caſe of 
Leach v. Thompſon. 


7. Hasband and Wife made a Feoffment of the Lands of the Wife, and 
were after dzvorced ; it was a Diſcontinuance ; for between themielves 
Relation made a Nullity, but never as to a third Perſon. 12 Mod. 293. 
Paſch. 11 W.3. B. R. Per Holt Ch. J. in the Caſe of Cage v. Acton. 


(K) Frvonr'd in what Caſes; And hound by it, Who. 75 Nas! 
Teſpaß (K) 
. | Conftable took a Man who firuck another, and after ſuffered him to go; Pl. 3» 4, 5: 


1 and atrer the Party truck died of the Blow. This Eſcape is not Fe- — 
, and yer it thall have Relation * to the Striking, in reſpe& of him Nr 
who ſtruck; Ex prima Cauſa Oritur omnis Actio; but thall not have n 
ſuch Relation iu reſpec? of the Conftable Who ſuflered the Eſcape. Br. Re- Book is 
lation, pl. 7. cites 11H. 4. 12 (Coup. ) 


E & When an erroneons Fudgment is reverſed by Writ of Error, As to the Put if any 
| Heſne Profits the fame ſhall have Relation, by Conſtruction of Law, to n bas 


; 0 Time of the firit judgment given; and that is to favour Fr/tice and 7 ee : 
$ Ponce the Rig ht of him that had Wrong by the erroneous Judgment. 13 mean Time, 

I 12 21. in Menvil's Caſe, he who re- 

be Reverſal of f 4b he De. 
= ar of the Recovery, ſhall have an Action of Treſpaſs againſt the Treſpaſſors; and if the De- 
W ji A 2 That there is no ſuch Record, the Plaintiff ſhall ſhew the ſpecial Matter, and maintain 
W br va x 8 fo as unto the Treſpaſſors, who are wrong Doers, the Law ſhall nt make any Conſtruction, 
0 nc the Ab Initio, to excuſe them; for then the Law, by a Fiction and Conſtruction, ſhould 
Wt... ep, im that recovered by the firſt Judgment; for as the Law chargeth the Recovercr with all 
bor d 5 fo it nives him Remedy, notwithſtanding the Reverſal, againſt ail Treſpaſſors in the Interim; 


E covered with the * * Conſtruction of Relation, diſcharge Tort feaſors, and charge him that re 


. And ſo he tl { Fe Mofoo 
: Frofir againſt the Recover nd fo he that reverſes the Judgment ſha'l have Action for all the Meſne 


g > Kecoveror, and the Recoveror ſhall have Action of Treſpaſs againſt the Treſpallur. 
21. 22. in Ninian Menvil's Caſe. 


4 F | 3. Re- 
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Releaſe. 


an b Relation ſhall in no Caſe conclude the King. 
over.reaciog in the Caſe of the King v. Baden. 


by Relation; As in the Caſe of Money of an Outlazy paid into the Exchequer when the Out] 

ed ; Now by Relation the Money was the Property of the Party all a Time, but fach Relation tl 

not over-reach the Prerogative of the King. Per Holt. Skin. 615. Mich. / W. 3. B. R. in th 12 

rs, 3 e Bank. 
If a Gift is made to the King by Deed inroll'd, and before Inrollment he grants a 

Grant is void ; yet the Inrollment by Relation makes the Lands to paſs to he Ch — — read 


Arg. Godb. 376. cites 3 Rep. Butler v. Baker. 


1 Arg. Parl. Caſes7, 


3 Lev. 282. 


. *Tis a general Rule, That Relation ſhall mot 4 | 
8. C. Per z pes Venen | 5 elation hall t do Wrong to Strangers, 


LIED 2 Vent. 200. Trin. 2 W. & M. C. B. in th ; 
33 b. Thompſon v. Leach, "2 


in the Caſe of Butler v, Baker. A 8 
Z HE . Ae, {la d. 


ld * — 
"NA ye ; * 141441 rr . 
ne 17 fo more of Relation in General, See Dower, Execution, Faits, 


A cu. 4 


59 
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Hf a W 


A Man ſeiſed of Rent granted it to 7 


Fines (A. a. 2) Forfeitures, Grants, Judgments, Releaſe, 
pi UAC 


Releaſe. 
,, P45: 
Y By Enlargement. Of what Things it may be. 

Wy WF, 


4/7 a 
A) ern 


In Aſie of 1. IF a Man ſeiſed of a Rent in Fee grants it for Lite, he may cl} 
_ wtf large it by Releaſe, 43 All. 8. Admitted. 44 All. 7. Admit 
That his Fa- tod. 


ther was ſei/- 
ed thereof, and grarted it to M. N. who granted it to the Plaintiff, and after . N. died without ſue. ſudg. 


ment &c. The Plaintiff ſaid, That after the Grant made in Tail the Grantor releaſed all his Right 1 
Tenant in Tail, and to his Heirs, and ſo le had Fee; and pray'd the Aſſiſe. Er Adjornatur. Br. Alſiſe, pl. 


370. cites 44 Aﬀl. 7 


eirs, (for it was ancient Rent) by which the Grantor had Tail in Poſſeſſion, an 


determined; For his Eſtate is that which he had in Poſſeſſion, which is only Tail; Q. 
(pl. 159. cites 43 Aſſ. 8s. 
Sine nt 2 4 
2— 2. , e M45, — 


— 


— 


(B) Releaſes by Way of Enlargement. T6 can. 


1 I one gives to 2, and to the Heirs of the Body of the one, ti 
Donor may enlarge their Eſtates by a Releaſe to them. # 


All. 7, admitted, ; h | 
2. Ik there be Leſſee for Lite, the Remainder for Lite, th: 


der in Fee, he in Remainder in Fee may enlarge the Eita't 0 


. in Tail, and after the Grantor releaſed to the Grarte a 
d Fee in Kern, 


— I | 
: Y, and the Grante- granted totum Statum ſuum in the Rent to NM. N. and his Heirs, and died, * G 
nere. Br. Grm., 


Remalſ* 


f ti 
Leſſee by Releaſe. 44 Aft, 35. Per Finch. Admitted. \ 3 


Releaſe. 29 I 


| —  ——— — . — — <<_ — 


"1. Ifthere be Leſſee tor Lite, the Remainder in Tail, the Remainder 
in Fee, he in Remainder in Fee map enlarge the Eſtate of the Leflre 
by Releale, notwithſtanding the Meme Eftare. 44. Aſt. 35. Per 
Finchd. adnntted. 

4. 


Tf Letlee for Life, Reverſion for Liſe are, Reverſioner in Fce 
may releaſe to the Reverſion tor Lite. 43 E. 3. I6, 
Tf Leſſee tor Lite, the Remainder tor Lite are, the Reverſion in If a Man 


PA may rcleaſe to the Remainder tor Lite. 48 E. 3, 16, eaten foe 
Life, the 
Remainder over for Life, and after he releaſes all his Right to him in Remainder, aud his Heirs, he has 


ed the Fee by this Releaſe. Per Perſey and Finch quod non negatur ; but per Finch, He ſhall not 
= Action ef Waſte a ainſt the Tenant for Lite without Attornment ; quære inde, for contra per 
perſey. Br. Releaſes, pl. 76. cites 48 E. 3. 16. 


6. Tf Leſſee for Lite, the Remainder in Tail are, the Donor may 
leaſe by Enlargement to the Leſſee. 9 P. 6. 54. Jt frems the 


300k intends la there. ; 
be Ik Letlce tor Lite, the Remainder in Tail, the Remainder in Fee 2 Brownl. 


to the Tenant for Lite, are, The Tenant for Lite by his Releaſe to 254. ſeems 
the Remainder may transfer his Remainder in Fee to him in Re-2 1 
mainder in Tail, but not his Eſtate tor Life. 0. 7 Ja. B. between anno 
Francis aud Pack, per Curiam. "Ws Py 


him in Re- 
mainder, but he muſt ſurrender, D. 251. pl. 91. Hill. $ Bliz, Stepkin v. Lord Wentworth. See Lev. 
145. Maſon v. Tredway ccardingly, but contra as to Leſſee for Years, but no judgment. —8S. C 
Keb $07. pl. 77. Mich. 16 Cur. 2. B R. adjornatur. 


8. If Tenant in Dower grants over her Eſtate, he in Reverſion may en -= 


large the Eitate of the Grantee by Releaſe, (Bet note that notwith- Bey 0 ol 
ſtanding the Grant over, the Drivity continues between Revecionsr 

and Tenant in Oower, for Waite lies again her, 11 0. 4. 6, 11. 

admitted. 18 E. 3+ 40. 18 All. 56. adjudged. 

9. If Letlee tor Lite or Years grants over hig Eſtate, Leſſor may If A. makes 

enlarge the Eſtate ot che Grantee by Releaſe in Fee, oc for his own 5 740 7c 

_ | iſe, and 

Lite, 18 E. 3.40. Adjudged. 21 Al. 21. adnutted. Leſſee for 
Lite makes a 
Leaſe for Years, and A. releaſes to the Leſſee for Years, and his Heirs; this is void, becauſe here is not 
the Conſent of the Tenant for Life, who is immediate Tenant to the Reverſioner, and ought to attorn; 
7 therefore this Eſtate ought to pats by Grant and Attornment. G. Treat. of Tea. 65. S. P. Co. 

re. 272. b. 273. a. 

Sit is if a Man leaſes for 20 Years, and the Leſſee aſſions for 10 Years. G. Trent. of Ten. 65.—— 8. P. 
Co. Litt. 2:3.'a. That a Releaſe to the ſecond Leilee and his Heirs, is void, becauſe there is no Privity. 
But in fuch Caſe, a Releaſe to the firſ Leſſee is cod, for he had & an actual Poſſeſſicn, and the Poſefion 
of the Leſſee is his Poſſeſſion. Co. Litt. 270. a. S. P. Per Tyrrci J. Cart. 62. in Caſe of Geary v. 
Bearcroft, cites Litt. S. 69. 50. But if Donee in Tail makes a Leaſe fer his oten Life, and the Donor re- 
leaſes to the Leſſee and his Heirs, this Releaſe is void to enlarge the Eſtate, becauſe there is no Privity. 

o Lit. 23. a. * Orig. is (No) bat it ſeems to be miſprinted | 

Leſjee for Years cannot make a Leaſe for Years, within the Statute of Uſes, and by this Means to give 
Poſſeſſion to make him capable of a Releaſe of the Reverſion. Per Powell J. Lutw. 570. Hill. 9 W. 
3- in Caſe of Chaloner v. Davis. 


| o 8 - Br. Charge, 
88 he may by Confirmation. 17 E. 3, 31. b. 31 Aff. 13. ad pl, 29. eite 
11. If Baron and Feme are Leſſees pur auter Vie, Leſſar map en⸗ 5 

large their Eftate by Releaſe kor ther own Lives, '18 S. 3. 4. ad- 1 F, 

Judged. 18 All. 56. | nant for 

Lije, a Re- 


leaſe to the Husband and his Heirs, is good; for there is both Privity and an Eſtate in the Husband M w hera- 
upon the Releaſe may ſufficiently enure by Way of Enlargement; for by the Intermarriage he gains a 
Freehold in his Wife's Right. Go Litt. 273. b—Keilw. 129. pl. 97. | 


12. Tf a Ban has Execution of Land upon an Elegit, it ſeems that by: Charge, 
hein Reverſion, for whole Debt it was extended, cannot enlarge 5 „* 
vis Eltate by a Confirmation to him to have for Lite, for \Vanr ot 


Privity 
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Privity between them; for the Tenant by Elegit comes in by ag ;, 
Law. Contra 31 All. 13. admitted. 

13. So he cannot enlarge his Eſtate by Releaſe to have for xj 
for Oekault of Privity. Contra 31 All. 13. admitted. 

14. If a Man ſues Execution upon an Elegit of my Land, and after 
J who have the Reverſion in Fee confirm to him his Eſtate, he map 
after enlarge his Eſtate by Releaſe to have in Fee, for the Confirm. 
tion has created a Privity between them. 31 Aff; 13. admitted. 


By whom. 


15, If the Father leaſes for Life, and dies, the Heir to whom the 
Reverſion deſcends may enlarge the Eſtate by Releaſe, 18 E. z. , 
by Admittance, 43 All. 8. admitted. | 
16. It Letice for Lite be and afterwards the Reverſion is granted by 
to Fine Baron and Feme, and to the Heirs of their Bod ies, the Remainder 
in Fee to the Baron, and the Baron and Feme by Fine releate al 
their Right to the Leſſee, and after die without Iſſue; this 18 q 
good Enlargement of the Eſtate of the Leſſee, and this ſhall bar 
the collatteral Heirs of the Baron. 30 E. 3. 4. b. 
Releaſe of 17. Jf Leſſee tor Lite be the Remainder in Fee, he in Remain. 
ON der may enlarge the Eſtate of the Leſſee by a Releaſe. 44 All. 17, 
tance or Ad mitted, 
for Life, 
is not good to Leſſee for Years without 8 as if Tenant in Fee, or for Life, releaſes to Leſſee for 
Years of his Diſſeiſor. Fin. Law 8vo. 44 b. 


But Releaſe of Termor for Y cars, to Leſſee for Years of him wvho ejected him, is good; For Privity there 
is not requiſite. Fin. Law 8vo. 44. b. 


18. It a Man enters into Land of his own Wrong, and take the Profs, 
he is a Diſſeiſſor, and a Releaſe to him is good; or it the Owner con- 
ſented thereunto, then he is Tenant at Will, and that Way alſo the 
Releaſe is good; but there is a a Diver/ity when one comes to a particular 
Eftate in Land by the Act of the Party, and when by Att in Lau; For it 
the Guardian holds over, he is an Abator, becauſe his Intereſt came by 
Act in Law. Co. Litt. 21. 

S. P. That 19. It a Man makes a Leaſe for Years, Remainder for Life, a Releaſe 
1 by che Leſior to the Leſſee for Tears, and to his Heirs, is good; becauſe 
nant for he has both a Privity and an Eſtate, and the Releaſe 20 him in the Re- 
Years, be- mainder for Life and his Heirs, is good alſo. Co. Litt. 273. a. 
cauſe the | 
Tenant for Years holds of the Reverſioner and pays him the Services, and ought to attorn to ls 

Grants, and not he in Remainder for Life; and therefore where Tenant for Years accepts a Rclef of 
the Reverſion, it muſt in Conſequence be good; and in that Caſe, a Releaſe to hin: in the Renin fi. 
Life is good, becauſe the Leſſee, in the Original Infeudation, took the Eſtate for Years, ſubjact to u 
Remainder for Life, and therefore there needs wo Conſent from the Leſſee for Years, to enlarge the Et 
into a Fee. But a Man mult not only have an immediate Relation, but he mult have 1% notorious | '4/- 
ſeſſn of the Eſtate, as Tenant for Life has by the Feudal Contract; for if he has not the Pofſcihion, 
but has aſſigned it over to another, there can be no ſuch notorious Poſſeſſion upon which a Rechne 
ſhould enure ; For it would deſtroy the Solemnity of Contracting, if the Relcaſe mould pats th: 
Eftate, and charge the Tenant, when the Party was not really in Potleihon. G. Treat of Cen. 65, 60. 


ed 


He is liable 20. If a Tenant by the Curteſy grants over the Eftate, yet he is Tenant 


to an Action ag to an Action of Waſt, Attornment &c. and yet a Re ro him and 
of Waſt 


&c. Becauſe his Heirs cannot enure to enlarge bis Efate, who hath no Fitate at all. 
the Eftate is Co. Litt. 273. 4, 
created mere- . 3 
ly by the Law, yet he is not capable of a Releaſe, be:auſe he has u Notorious Poſſeſſion in Pai Mh 
may be enlarged into a Fee. G. Treat. of Ten. 66. 
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= 8'Vcs the Leſſee for Years an Eſtate tor Lite. 


5 2 —— 


Releaſe. 


21. If I grant the Reverſion of my Tenant for Life to another tor 
Lite, and after Releaſe to the Grantee and his Heirs, he has F ee-Simple. 
Co. Litt. 273. 4. 

22. Releaſe cannot be made to Leſſee of a future Term, ſo as to in- 
-rcaſe the Eſtate, yet he is capable of a Releaſe of the Rent, becauſe of 
the Privicy between them. Arg. Show. 381. cites 1 Inſt, 46. 

23. A Leaſe was made 3 H. 8. 0 A. B. and C. at Will ; atterwards A, The Re- 
; B. and C. took a new Eſtate by Indenture to them and their Heirs in ber makes 


| ( 

Anno 4 H. 8. but no Warrant of Attorney to make Livery could be proved. If 2 Te- 
The Indenture recited the former Leaſe, [45] oy Indenture made 3 H. 8. nancy at 
ur 


ind the Death of A. and that B. and C. ha render'd the Indentu.e, Will was 
and chat it is now cancelled ; The Court was of Opinion that the former 8 by the 


_— * . Je | 
Fate at Will being determined, the ſecond Indenture could not enure as 8 ” 
Confirmation to give or enlarge a Fee-fimple to the Leſſees, as it might becaute no- 


it the Eſtate at Will ad not been determined. D. 269. b. pl. 20. Hill. thing ſur- 
10 Eliz. Anon. viv'd by his 


ini Death &c. 
and Gays that the Opinion of a Grant made by the Leſſor to the Leſſee at Will for Term of Lite, wa 


held, 14 Eltz. as a good Confirmation to enlarge the Eſtate withour Livery. Ibid. 


24. A. leaſed to B. for Years; Afterwards A. before Entry by B. re- S P. Co. 
aße to B. all his Right; this Releaſe is void, becauſe the Leſſee had Lic 46. b. 
not Polieiion of the Land at the Time of the Releaſe made, bur only a 87 "Wy 
Right to have it by V irtue of the Leaſe. 5 Rep. 124. b. Paſch. 3 Jac. S. 459. ut 
C B. in Sattyn's Caſe. if the Leſſee 


enters, and 


Lis Poſſeſſion by Force of the Leaſe, then ſach Releaſe by the Feoffor, or by his Heir, is ſufficient, 
by Reaton of the Privity by the Leaſe between them &c. Fl. C. 43. . cites 8 C. 


25. It an Advow/on be granted for Tears, the Patronage for Years is in Fut if 1, 
Grantee, and he mav accept a Releaſe in Fee of the Patron in Fee; per 2% 3 4 


ones J. Jo. 19. Hill. 20 Jac. C. B. in Caſe of Standen v. Ihe 1 


. ; are oranted, 
veriity ot Oxtord & Whitton. the Patron- 


age is not 
fevered, nor can ſuch Grantee accept of a Releaſe in Fee of the Patron in Fee; per Jones J. Jo. 
19. Ibid 


26. It an Infant makes a Leaſe for Life, and the Leſſee aſſigns it over to 8. P. Co. 
to another with I arranty, the Infant at Full Age brings a Dum fuit in- Litt. 272. b. 


fra Atatem againſt the Aſignee, and he vouches the Aſſignor, who enters 273. a. 


juto the Warranty; the Demandant cannot Releaſe in Fee fo as to 


enlarge the Eſtate, becauſe the Vonchee has no Poſſeſſion. G. Treat. ot 
Ten, 66, 6). 


(B. 2.) To whom ; By Enlargement ; by what ſHords. 


iT ORD and Tenant were by Fealty, and 103. Rent, the Lord Re- 
leaſed to the Tenant all his Right in the Land, ſaving to the Lord 
e Kent; and by the Opinion of all the Juſtices, this ſhall be a Rent- 
Service, as it was before the Releaſe, and he thall have Fealty and then 
the Releaſe is vuid, notwithſtanding that the Deed of a Man thall be 
taken more ſtrongly againſt himſelt; And ſo ſee that the Saving is Re- 
beg nant to all the Deed, and yet the Deed ſhall not ſerve. Br. Releaſes, 
Pl. 55. cites 12 E. 4. 11. 
2. A Releaſe by the Leſſor to the Leſſee for Nears, without other Words, 
Jenk. 200, pl. 18. 


3. It a Releaſe be made ty Tenant by Statute Staple or Merchant, or 5, C cited 
Kit, by him in the Reverſion of 4/ his Right in the Land, by this a by Ven- 
| 4 G 


Free- 
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2 98 Releaſe. F 


tris ]. 2 Freehold paſſes for the Life of him to whom the Releaſe is made 


i ee 
A 8 2 _ * the 3 Eſtate that can paſs, withort apt Words of — 
iehton v. O. LItt. 273. 0. | 
— 4 To a Releaſe that enures by Way of Enlargement of the Eſtate 
there is not only required Privity, and an Eſtate allo, but ſufficient I} (14; 

Co. Ces, in Law to raiſe or create a new Eſtate. Co. Litr. 273. b. 
8. G and 5. If Tenant ſo Leaſe grants in Fee, and the Rever/roner in Fee relea(;; 
reports the vo the Grantee, but does not 10 for him and his Heirs, this Releafe give, 
Releaſe to only an Eſtate for Life. And it Tenant for Life dies, and the Releſ. 
3 4 ſor dies, and then the Grantee levies a Fine, this is a Forfeiture to 
bis Heirs, him that is next in Reverſion. Jo. 328. Mich. 9 Car. B. R. Dikes v. 
and after- Ricks. 


wards re- | 
cites it to be * by bim (viz. the Reverſioner) a nd his Heirs ; but that it was mot to him and bis Firs, tv 
that only an Eſtate for Life (of Tenant for Life) paſſing by the Grant, the Releaſe cannot enlarge f. 
———— * Quzre if (by) ſhould not be (for) 8 


6. As in Feoffments there was required the Word Heirs to diſtinguſt 
the Feud from ſuch as were not Hereditary ; ſo it muſt be inſerted in Re. 
leaſes that only come in Place of the Feottment, in Caſes where the Poſ. 
ſeſſion was transferr'd before. G. Treat. of Ten. 67. 


(B. 3) At what Time. Before Entry, or out of 
Poſſeſſion. 


1. IF A. makes a Leaſe for 100 Years to B. aud B. makes a Teaſe fir 30 

1 ears to C. and after A. releaſes to B. in Fee; this Releaſe is good, 
_ yet B. has not any actual Potletſion. Co. R. on Fines 6. cites 12 

4. 6. 

: But in the ſame Caſe a Releaſe made to C. is wid; for tho! he has 
Potieition, yet he hath 20 Privity, and yer a Leaſe made by Lettor by 
Fine made to the Tenant in St:tute Staple, or Merchant, or by Elegit, & 
good; and yet there is 20 Privity. Co. R. on Fines 6. cites 25 E. 3. 

3. It A. makes a Leaſe for J ears to B. and before B. enters, A. by Fin! 


Where the 4. It a Man eaſes Land for Term of Years, and releaſes tio the Tri 
Words of a his Right before the Leſſee enters ; this Releaſe is void, notwirtittand!o; 
Leaſe were, the Privity 


Demi f 
2 "mg Litrleron, Tit. Releaſes. 


to Farm le: 5. But if he had entered before the Releaſe, this had been a good Lt 
for fix for Life: Note the Diverſity. Br. Releaſes, pl. 92. cites Lib. Little 
Months, ren- 
dering a 
Pepper-corn, 3 
if demanded, It was agreed by all, That if it did operate only as a Leaſe at Common Law, the Paths 
not capable of taking an Enlargement of his Eſtate by a Releaſe, until actual Entry, according 0 U 
Litt 46. And they all but North Ch. J. inclined that this Leaſe did operate by the Statute ; tor te 
ſaid it had been often adjudg'd, That tho' there were not the Words (Bargain and Sell) yer it v9 
operate by Way of Uſe, there being a ſufficient Conſideration. Freem Rep. 249 250. pl. 266. 14 
16:8. C. B. Barker v. Keete. | 3 

There is a Diverſity between a Leaſe for Life, and a Leaſe for Years ; for before the Entry of LA 2 
Years, a Releaſe cannot be made to him; but if a Man makes a Leaſe for Life, the Remaif dar . [t% 
and the firſt Leſſee dies; a Releaſe to him in the Remainder, and to his Heirs, is good betore , 
ters to enlarge his Eſtate, becauſe he has an Eſtate of 2 Freeho/d in Law in him, which may be s 
by Releaſe Tetore Entry. Co. Litt. 250. b. 


6. | 
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. If a Nan makes a Leaſe for Nears, the Remainder for Nears, the firit _ yet he 
Lellee enters ; a Releaſe to him in the Remainder for Years, is good to er hd v 
enlarge his Eſtate. Co. Litt. 270. a. any Peſſeſſon. 


R. on 

6. Hut if a Leaſe be by Indenture in July, Habend. the Land at the Feaſt of St. Michael proxi- 
* 21 Years, and the Leſſor releaſes to the Leſſee before Michaelmas all his Right, this Releaſe 1s 
id for he had not Poſſeſſion before. Co. R. on Fines 6. cites Mich. 32. E. 4. 37. 


5. It a Leaſe for Years be made to two, albeit the Leſſor before they en- 
ter cannot releaſe to them to enlarge their Eſtate, yet one of them may 
bejore Entry releaſe to the other. Co. Litt. 270. b. 


(B. 4) To whom. By Way of Enlargement. How it 
Operates. 


1 IF A. makes a Leaſe to B. for Life, Remainder to C. for Life, Remain- 

der to D. for Life, and A. by his Deed releaſes all his Right 70 B. C. 
and D. in this Caſe thoſe in Remainder are not Jointenants with the Te- 
nant tor Lite, and yet the Releaſe is good to them all. And. 32. cites 
it as held Per Mountague Ch. J. Trin. 7 E. 6. But ſays, Quære how 
it thall be good, and how it ſhall take its Effect. : 

2. Nothing paties by a Releaſe to the Leſſee in Poſſeron, but by Way e mary 
of Enlargement ot the Eſtate of the Leſſee; tor it does nut operate to give ſion are di- 
a new Hſtate of the Revenſion, but to increaſe the Eſtate in Poſſeſſion, ac- ſtinct 
cording to the Words ot it: So it works not by Merger of the firſt Intereſt, Things; 
but by enlarging of it. But it is true, after the Releaſe rhe Leaſe doth * — * 
not exiſt diſtinct from the Eſtate by the Releaſe; tor tho it does not con- x ag has 
tiaue as a Term, yet it is Part of the Intereſt that he now has in him by nothing in 

the Releaſe ; for it is not like a Grant to a particular Tenant by him in the Rever- 
Reverlion, which does drown the particular Eſtate. Arg. Far. 47. in 3 
| Cale of Shortridge v. Lamplugh. 3 


has nothing in the Leaſe. Arg, Pl. C. 423. in Caſe of Bracebridge v. Cooke. 


— 


| N. B. There 
E. | is no Letter 
() Releaſes What Things are releaſable by any Words. 3, Bol (B) 
and (G) 


| 1, A cannot releaſe that of which he has no Intereſt in Right For it is 
nor in Deed, as if a Man recites, that whereas you ſhall be gms the 


bound ta me in 201. J releaſe this, now it is void. 2: E. 4. 46. b. N 
| take Effect 
Huus Per Gawdy J. Goldsb. 167. cites the Caſe of Read v. Bearblock.——— A Releaſe cannot 
8 erate but upon an Eltate, Intereſt or Right. Per Doderidge J. Roll. R. 197. in Caſe of Quick and 
Harris v. Ludborrow. 3 Bulſt. 30. S. C. and S. P. 
A kecleaſe with theſe Words, Dre quoviſmodo in futuro habere potero, are void in Law ; for no Right 
; pag but the Right which the Releſſor had at the Time of the Releaſe. Arg. Bridgm. 76. cites 
it. Releaſes 106, —Per + Trevor Ch. J. Gibb. 234. in Caſe of Bunter v. Coke.—But a Releaſe with 
I arranty will bar a future Right. Per eundem. Ibid. f S. P. 11 Mod. 151. 152. in Caſe of Ar- 
cher v. Bokenham S. C. 


| 2. After one has found Surety of the Peace, all the Lieges of the 
| Ring have Intereſt; and therefore he, againſt whom it is found, can- 
| not teicale it, nor the King. (And fo by Conſequence no one [fan] ) 


4 21 14. 40. N 

3. Tf my Tenants have uſed Time whereof Memory &c. to chuſe, 
de ot them to collect my Rents-for one Year, and another for another 
; Year. 
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ASALN Year, and ſo on . J may diſcharge one of my T cnants only theregs 


Fol. 402 


1 


4 Le. 135. 
pl. 272. in 
C rer don 


and Albany's cutor, und Dies, B. aſſents to the Legacy, and then C. in the Lite gt 
Caſe, cites B. grants and releaſes, with all ample Mords of All Right, Tera 
S.P. adjudg d Leaſe &c. to him in Reverſion in Fee; this ts a good Relcaſe to him 


23 Eliz. in 
one Falſor's 
Caſe 
* Jo. 389. 
8 © 


— 


A. ſeiſed of 
Lands in 
W. and F. 
deviſed the 
Lands in 
to D. his 
Wife for 
Life, and 
afterwards 
to T. bis 
youngeſt Son 
in Fee, and 
deviſed the 
Lands in F. 
to D. like- 
wife for 
Life, and 
aft 


v. Augur. 


2 in Contingency upon the firſt Fee-ſimple to T. yet the Releaſe had extinguiſh'd it, and that this, 9 

eaſon of the Warranty, is a much ſtronger Caſe than Lampett's Caſe. 10 Rep. 47. b. 48.—— Wi 

* S. C. ſtated by the Name of Yort's Caſe. And Ibid. 54. S. C. by Name of Mots Cate, argucd 
ich. 20 Jac. but nothing ſaid by the Court. | 2 


As if there 
be Lord and 
Tenant by 


Homage, Fealty and Rent, and the Lord releaſes the * Fealty and the Rent; this is void for the Fea'ty, be. 
cauſe the Homage remains, and the Fealty is incident to it. 13 R. 2. but the Lord may grant by Uccd 
that he will not have Fealty by two or three Years. Br. Releaſes, pl. 47. cites 5 E. 4. 41.—-5. P. And 
ſo of Diſtreſs. Br. Relcaſes, pl. 52. cites 5 H. 4. 11. 


Yelv. 215, 
S. C. cited. 


erwards to 
B Par Plain- 7 
tiff, his eldeſt Son in Fee, and that if either J. or B. die before they enter, the Survivor to enjoy the d 

him und his Heirs. D. entered, B. 4 the Life-time of D. . + all his Right to T. ihe * 
Sorf, with Warranty; T. died in the Life of D. Adjudged that B. had an Intereſt veſted in him by the 
Deviſe, but not executed till it happen upon the Death of the Wife; and that this Relcaſe with War- 
ranty was a good Bar to B. And Hobart Ch. J. who delivered the Opinion of the Court, ſaid that thi; 
is not like to a Releaſe by an Heir in the Life of bis Father ; for the Heir in ſuch Caſe is a Stranger, and 
has no Title at all, and yet his Releaſe with Warranty bars him. Hutt. 60. Howell v. Auger — Hanel 
Jo. 16. Hill. 20 Jac. C. B. S. C. accordingly ; and that it was held that ſuppoſing it a Fe. 


and the others ſhall not be further * charged than before; tox wen 
comes to his Courſe who is diſcharged, J my ſelf hall cock mn 


E. 4. 45. b. 47+ b. h 
4. Ik Leſſee tor 31 Years deviſes all the Term which ſhall remain 


alter the Death of B. his Wife, ro C. his Son, and makes B. his Exe. 


1 


in Reverſion, as well Cas] in Lampet'8 Caſe to the Tenant in Pol 
ſeſion ; for this 1s only to ertingutſh a Polſibility of a Term, which 
m_y as well merged in the Keverſion as in the Joflefſion, Cr 
13 Car. B. N. between * Fohnſon and Trumpard per totam Curiam 
adzudged upon a ſpecial Verdict found in London vefore Bramnpjy 
who was then of another Opinion. Jntratur Mich. 11 Car, 39: 
506, And the Reaſon of Brampſton was, becauſe the ]Pofſibiiity cf 
C. was not created out of the Reverſion, but out of the Lee ty; 
Bears, atter it came from the Reverſion ; But the other Juttices 
laid, That it is all one, and if B. who has all the Term, either as 
Legatee or as Executor, had zoin'd in this Releale, it had been a 
good Keleale without Doubt; and this Poſſibility is a Charge upon 
the Land, and if it were not for this intervening Joſſibility, Lellor 
ſhall have it in Poſſeſſion by the Death ot B. and theretore this Be 
leaſe enures to the Reverſion by Way of Exoneration of the Poſſibility, 
and it was agreed that if B. had been ouſted, and Reverſioner diſſeiſed. 
a —— C. had releaſed to the Diſſeiſor, it would] extinguiſh ins 

Joſlibility. | 


5. An Incident cannot be releaſed, unleſs by general Words. Br. Inci- 
dent, pl. 26. cites 52 Aff. 6. | 


6. Damages in Detinue before Fudgment cannot be releaſed. Br. Vs 
mages 138. cites 11H. 6. 29. 

J. A Nemine Pane waiting on a Rent cannot be releaſed till the 
Rent be behind; for the Not paying the Rent makes the Nomine Pan? 
- Duty. Brownl. 116. in the Caſe of Bridges v. Enion. — cites 5 

4 . 

8. A Thing mot in Eſſe, as a Leaſe for Years to begin at a Day to cc 
can't be releaſed. 4 Le. 134. Arg. cites Lit. 105. and 4 H. 7. 10 

9. It a Treſpaſſor takes my Gods I may releaſe them to him, but not 548. 
them to him; tor he hath a Right to them, but not a Property in tl em. Fei 
Brian J. Br. Dones &c. pl. 24. cites 6 H. 7. 9. 

10, Extent by Elegit may be aſſign'd or ſurrender'd, bur it cannot be re- 
leaſed; for a Releaſe ſuppoſes the Releaſor to be out of Poſſeſſion, and 3 
Surrender ſuppoſes him in Poſſeſſion. Jenk. 269. pl. 85. 85 

11. CA: 


—_— 
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11. Choſe en Adi ion may be releaſed or confirmed to him that is in Po/- 
ſeſſion, and to none elle. Fin. Law 8vo. 107. 
"12 The next Avoidance was granted to A. and B. the Church became And. 224. 


720 and atterwards A. releaſed to B. all his Eſtate, Right, and Title. B. * 
Aqju 


ag'd, That the Releaſe was void; for after the Avoidance it is gaz of all 
merely a Thing in Action, and ſo annex'd to the Perſon that it cannot Right and 
be releaſed ; but a Releaſe before Avoidance is good. Cro. E. 113. Hill, Demand 


_—_ wel which he 
32 E112. Brooksbie's Caſe. why ag 


Advowſon and Preſentation. And the Court held, That when the Church voided the next Avoidance 
ic had, ard fo their Chattel determined, and then a Power remains in them to preſent, the which cannot 
he releaſed by the one to the other any more than it can be granted to any; for it is nothing but a Right, 
and not any Chattel in Poſleſſion. Ow. 85. S. C. Adjudg d accordingly 8. C. adjudg'd ac- 
cordingly. Le. 167. pl. 23 2. Brokesby v Wickham and the Biſhop of Li w oln. S, C. 3 Le. 256. 
pl. 348. 8. P. Co Lit. 270 b. cites Paſch. 38 Eliz. C. B. Bennet v. the Biſhop of Norwich. 


13. There is a Diverſſty bet een a Duty certain upon a Condition ſulſes Fo there is a 


quent, and a Duty uncertaun at firſt, and upon Condition precedent to be made — 
ertain after. The firſt may be releaſed before the Day of Performance Duty 47 1 


of the Condition, but the other cannot be releaſed, becauſe in the mean 4% by ./& 
Time it is no more than a mere Poibilty. 5 Rep. 70. b. 71. Per Cur, /aljequrnt, 
Patch. 34 Eliz. B. R. in Hoe's Cale. and where it 


. erows by AE 
ſul ſea uent. In the firſt Caſe it may be releaſed, for it was in Eſſe before any Act done; but in ee 
Cale it is not in Eſſe, and therefore cannot be releaſed; As if one covenants to infcoff me before Mi- 
chaelmas, a Relcafe of Covenants before Michaclmas is NO ar to an Action of Covenant brought afte 
Michaclmas; for there was no Cauſe of Action at the Time of the Releaſe made. Bur if an Obli— 
ation be for Performance of that Covenant, a Relcafe of all Actions is a Diſcharge of thit 
Bord ; for it was a Duty defeaſable. So if I grant to you, Thar if B. do fuch an Act I will bay unto 
vou 201. If you releaſe to me all Actions, and afterwards B pertorms the Act, the 251. is due, ind an 
Atti im lies for it; for it was not in Eſſe at the Time of the Relcate. Per Popham. Cro. E. 580. Mich, 
39 & 4 Eliz. B. R. in the Caſe of Hoe v. Marthall. 


14 Suit of Court is inſeparably incident to a Court Leet, which cannot 
be releaſed. Brownl. 185. Trin. 4 Jac. Tott v. Ingram. 
15. A Preſcription was made, That all the Inhabitants of ancient Meſ- 
ſuages in ſuch a Vill thould have Common within the Viil, by reaſon of 
their Commorancy, Such Common cannot be releated ; tor tho' one In- 
habirant thould releaſe it, a ſucceeding one might claim it. Cro. J. 152. 
Hill. 4 Jac. B. R. Smit.: v. Gatewood. 
16. A Poſſibility cannot be releated. Brownl. 110. Trin. 3 Jac. Neal Co Lie 265. 
v. Sheffield. 4.4% Money 


to he paid on 
the Birth of the next Ckil', which may never happen; and becauſe it is no Debt or Duty it Suck be dif- 
charged. Brown]. 110. Neal v. Sheffield. — Yelv. 192. 8 C. 

Se it at) Award be, That if 4 ſhall give B. at Midſummer a Load of lay, then on Delivery of the Hay 
B. ſball gire A. 101. the 101. cannot be releaſed beiore the Day, becau'e it reſts merely in a Poiltbilt- 
ty and Contingency ; for it becomes a Duty on Delivery of the Hay only, and not before. Browal, 115, 
116 Hill. 9 Jac. in the Caſe of Bridges v. Enion. | 


17. An wncertain Thing cannot be releaſed ; As a Relea(e of all Acti— 

ons, Duties, and Nemands, before Judgment is no Dilcnarge of Bail, 

10 Rep. 51. Mich. 10 Jac. in Lamper's Caſe. — cites 5 Rep. 70. b. 

Hoe's Caſe, 

18. A future Right or Poſſibility which may be releaſed, 9% ht to have A futwe 
Forndation and Original Inception, and to be a Neceſlary and Common Poſſi— ws e 11 _ 


bility, See 10 Rep. 50. b. in Lampett's Caſe.— And Winch. 55. Hoe's not be re. 


ſe. leaſed, tho* 
it may be 
defeated by Deed. 1 Rep. 113. Hill. 28 Eliz. B. R. Albany's Caſe.— A mere future Rioht cannot be 
releaſed. Per Lord Macclesfield. Ch. Prec 546 pl. 339. Mich. 1720, in the Caſe of Kemp v. Kelley, 


19. If a Feofiment in Fee be to the Uſe of ſuch as F. F. ſhall name, J. S. Roll. R. 197. 
cannot releaſe this Nomination. Per Coke Ch. J. 3 Bulit. 30. in the Caſe? & & F. 
of Quick and Harris v. Ludburrow. 
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202 Releaſe. 
Roll R. 197. 20. It I deviſe, That my Executors ſpall ſell my Land, they cannot te. 
S8. C. & P. leaſe this 3 Per Haughton J. 3 Bulit, 31. in the Caſe ot Quick 
v. Ludburrow. ; 

21, If A. be bound to B. by his Promiſe to perform two Things, B 
may well diſcharge him of Part, and ſo make it ſeveral; Per Haughton 
J. Bur Per e If it be One entire Thing, it ſeems he cannot gif. 
charge Part of it by his Releaſe. 3 Bulſt. 232. Mich. 14 Jac. in the 
Caſe of Elken v. Waſtell. 

Brownl. 18. 22. A: ſald to a Feme Sole, Marry my Friend W. and if you oder. lige 
S. C Hill. him I will give you 100 J. They intermarried, and the Husband releaſes 
8 to A. 4% Demands, and dies. This Releaſe bars not the Wife, becauſe 
* 57,5 during the Lite of the Husband it was not a Thing in Demand; but it 
tick and one might well be releaſed by apt and /pecial Words, tho? it was to take Ef. 
for Defen- ect by Contingency in Futuro. Per Altham Serjeant and Winch |, aſ. 


_ ſeuted. Noy 26. in the Caſe ot Smith v. Stafford. 


8. C. accor- 
ingly by Winch and Hutton J. contra Hobart Ch. J. — Godb. 271. pl 380. 8 C. and reports that 
Hobart Ch. and Warburton J were againſt Winch and Hutton I that the Marriage was a Rel: 
of the i100]. Hob. 216. pl. 280 S. C. Hobart thought the Marriage an Extinguiſhment of the Pro- 
miſe, but that the other Juſtices were of another Mind. 


a, on: IPs 23. A Bond cannot be releaſed ) Hill becauſe a Hl is no Deed, tho 
Cir B R it be ſigned and ſealed. Sid. 421. pl. 11. Frin. 19 Car. 2. B. R. pi. 
Anon has a geon v. Harriſon. 


Nota, That 
a Man cannot releaſe a Debt by his Will. 


10 Mod. 24. A. deviſed to M. his Wife for Liſe, and after to D. and his Heirs, 

45 S. provided if C. within 3 Months after M's Death 750 to D. 500 /. then the 
Lands to remain to C. and his Heirs ; It was held by the Ld Chancellor 
and Maſter of the Rolls Mich. 1718. That C. might have releaſed, or 
2 his Right. Ch. Prec. 489. pl. 303. Paſch. 1718. Marks 
v. Marks, 

25. A Right vefled cannot be releaſed ; and this was ſaid to be a Ge- 
neral Rule. 8 Mod. 105. Mich. 9 Geo. in the Caſe of the Chamberlain 
ot London v. Lopez. | 

26. A. deviſed Lands in Truſt for the eldeſt Son of B. fer 2 Years, and if 
<ithin thoſe 2 Nears he ſbould become a Proteſtant then to him in Tail Mak, 
bur for Default of ſuch Conformity, then to the Uſe of the ſecond Ec. Son of the 
ſaid B. being a Proteſtant, and to the Heirs Male of their Eodies being Pro- 
teſtants, and for Default of ſuch Conformity in any of the Sons, or it 
they thould die without Iſſue Male, then to the Uſe of the eldeft Daughter 
of H. being a Proteftant, and the Heirs of her Body being Proteſtunts, Re- 
mainder to the ſecond Daughter &c. Remainder to C. (who actually was 
a Proteſtant) Ld Chan. Macclesfield ſaid, Thar ſuch Brothers and Si- 
ters could nor releaſe their Right to any Intail given them by the Will, tot 
aſmuch as without a Fine they could not bar their Iſſue. 2 Wm's Rep. 
132. 135. Paſch. 1723. Carteret v. Carteret. 


n 


— 
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(H) What Perſons may releaſe. 


228 1. E againſt whom Surety of the Peace is found cannot releaſt if; 
7: For every one has Intereſt; For he is bound to keep the 
Peace againſt him, and all the Lieges. 21 E. 4 40. 
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2, Jt A. covenants mitn B. char C. ſhall pay 10 1. annually 10 D. D, Roll, Rep. 


cancot releaſe this to C. in Dilcharge ofthe Covenant, becauſe he ts a 72% Jg 
Stranger to the Covenant; For when a Man binds himſelf, that a ment wan 
Chu thall be performed to a Stranger, he takes upon himlclt that entered as 
a Stranger thail accept it. 19. 13. Ja. B. R. between Dae ang he une 
has | 3 Bulſ. 29. 

[1toHriow. Adjudged. S. C. ad- 
„clearly. — And in this Cafe if D. takes J. N. to ber Husbard, J. N. cannot releaſe this Pay- 
P* "1. hayingno Rght at all therein. Tbid. 
I. A. i bound to B. in go 1. to the Uſe of J. & there J. S. may releaſe the Bond; becauſe the Uſe is ex- 
pre led in the oo 1 E if it does not appear in the Bond. Br. Obligation pl. 72. cites 36H. 8. 
S. P. enk. 221 pl. 75. 
Ir A. is {bet to / S to the Uſe of C. there C may have a Subpana againſt J. . to bring an Aion to the 
Veot C. per Molic and Davers, and by them if my Feoffee in Uſe be diflciſed 1 ſhall have a Subpena 
againſt him to bring Aſſiſe. Br. Conſcience &c. pl. g. cites -2 E. 4. 2. 
A. was beund ina Statute Stapie io B rd C. and after C. releaſed to A, all Executions, Accounts and Rec 
nnizances, for which B. brought a dubpœna againſt C. and A. becauſe A. had notice that the Fare 
4; made to the Ce of P. and ſo a Fraud in A. But becauſe C. might have troubled A. and it is lawful 
f.r cyery one to aid Himſcif, therefore A. was diſcharged, and the Subpava ſtood againſt C. Br. Con- 
ſience &c. pl 17. cites 11 E. 4 8. | 

If a Ford be made to A. to the Uſe of A. and B. B. cannot releaſe it; For he is Not Party to the Deed, 
14 it is but an equitable Truſt for him remediable in Equity, if A. will not permit him to have any of 
Part the Money. Lev. 235. Hill. 18 & 19. Car. 2. B. R. Offley v Ward. So a Bond to J. the 
Servant to the Cſe of B. the Maſter for Goods of the Miſter ſold by A. cannot be releaſed by B. 8 Mod. 
116. Arg, in the Caſe of Lowther v. Kelly. cites Cro. J. 655. Bond to the Uſe of A for Life and 
ler to H. 8. canror releaſe it during A's Life; but if it was to his own Uſe only it had been good in 
Euity. Lict. Rep. 149. Paſch. 4 Car. C. B. Anon. 


3 Baron alone map releaſe a Waſte done by Leſſee for Liſe before Co- Haren and 
venture upon Leaſe Mabe by the Feme. 42 E. 3. 18, Admitted ; But the 06/6 F ; 
{tion of Maſte was brought by the Baron and Feine, is it is bacred date 
during Coverture (But Quare tif it ſhall be Barr atter Coverture they 7c. 


agdihit the F eme.) 2 ö == oy 
; re, 
and after the Baron releaſed to the Leſſee and his Heirt, this is no Niſconrinuance ; and yet it gives Franks 


tenement to the Leſſee during the Life of the Baron without Doubt. Br. Releu'es pl. 81. cites 29 H. 8. 


4. Jn Treſpaſs, or Detinue by the Villein, the Releaſe of the Lord 

is a good Barr. 18H. 6. 23. b. | 

5, Ma Right deſcends he may releaſe it, and it ſhall barr the Heir, Releaſe or 
who ought to make him Yelhe in the Deſcent tha he clatins in the Confirma- 


Action Anceftrell ot the Potleifion Paramount. 7 I), 4. 19 b. OS - 


leſs he who 
makes it has a Right in him at the Time of the making of them. Per Markham, quod nemo negavit. Br. 
Releaſes pl. 23. cites 19 H. 6. 62. in the Caſe of the Rector of Edingden. 


6, Tf A. has Judgment againſt B. for Debt or Damages, and after Cro. C. 214. 
extends the Land of B. for this Debt, and then athgns over the Land 8 Co 238 
extended to C. for all his Eſtate therein, and after 4. relcaſes to B. accordingliy; 
the Judgment, thts ſhall avoid the Extent, ſo that B. may have an bur if the 
Audita Querela againſt C. the Aſſignee, and therein ſhall avotd the 7 erm which 
Extent, becauſe B. notwithſfanding the Afftgnment continues privy Ft cxtend- 
tothe Judgment, and might, after the Alſigment, have acknowledged ,,,;, par 
Satisfaction of the Judgment, and lo defeat the Eſtate ofthe Aſſignee, / %a 
and this Releaſe is all one as if he had acknowledged Satistaction e the 
the Judgment. 5. 7. Car. B. R. between Flower and Elgar. Ad- Jug gen-, 
nudge upon a Demurrer, wards the 
Plaintift ha 


releaſed to the Defendant, the Ferm ſhould not be deveſted. 


I a Commonalty be difſeiſed and after every one releaſes for 
_ its not good, becauſe tought to be by cheir Common Seal. 
+ 0. 4 0 | 8 | I. 
5. If the Prior or Allet releaſes to the Tenant for Life All Aci ions, this is 
do Bar againſt the Succeſſor, becauſe it was not by the Abbot or Prior 
their Covent. Br. Relcaſes pl. 64. cites 42 E. 3. 22. Ic 
9. 
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9. It a Man be diſſeiſed of a Manor, and the Diſſeiſor releaſes the © 
vices to a Tenant who holds of the Manor, and the Diſſeiſee 8 
this Releaſe ſhall not be a Bar to the Diſſeiſee to have the Services. 10 
the Re- entry ſhall defeat all Meſne Acts made by the Difleifor, Br Ne. 
f leaſe, pl. 91. cites 4 H. J. 13. Sands v. Peckham, . 
So if he hal 10. It the Father, Tenant in Tail, brings Formedon, and is barred by Fah 
releaſed all Verdict, and atter releaſes all Actions, and dies, this is no Bar to the 


tis Riobt, 3 . : x 
cue Sis: Iſſue in Tail to have Attaint. Br. Releaſes pl. 80. cites F. N. B. 103. 


and from 

hence it appears that ſuch Rele a ſe in Tenant in Fee Simple, ſhall be a Bar to the Heir. Ibid. . 4 
Releaſe of the nc e ſtor is a Bar as well tothe cuſiomary Heir in Gacellind or Bevcugh Engliſh, es to He / 
at Ammon Lach; For the Heir cannot have the Land whereof the Anceſtor by whom &c. releaſed : 
But Warranty ſhall not be a Bar but to the Heir at Common Law; Note the Diverſity, Br. Ret... 
pl. 68. cites 21 E. 3. 31. | 50 


11. He who has Property in a Thing cannot releaſe, but he may ni 

See Br. Executions, pl. 118. Per Brook. 1 

12. APariſhioner is ſued in the Spiritual Court for Reparations of th. 

Church; A Releaſe to him by Ose Churckwarden only, without the other 

is not good; And in our Law it is the fame. Jenk. 305, pl. 78. : 

Ad 1 pl. 13. An Infant Executor may make a Releaſe upon a true Satisfactio 
212 $ C bur not otherwiſe. 5 Rep 27. b. Hill. 26 Eliz. B. R. Ruſſel's Caſe. 


by Name of 
Ruſſel v. Pratt. S. C. Mo. 146. pl. 289. ſays, That Plouden was ſtrong in Opinion againſt the Jude. 


nent, but Wray Ch J. ſaid to him, That he tad conferr'd with all the Juſtices of England, ni the 
had «greed to give Judgment for the Infant; becauſe the Releaſe being without Conſideration, tue 
faut would charge himſelf in a Devaſtavit. — S C. cited Roll Rep. 336. — Aud. 117. pl.164. in 
Anonymous Calc. 


14. Obligee dies in the Province of York, but the Obligation was in the Pri. 
vince of Canterbury; Adminiſtration was granted to A, in the Province ol 
Vork; A Releaſe by A. to the Obligor was held not good. Cro. E. 47 
pl. 25. Hill. 38 Eliz. B. R. Byron v. Byron. | 
Comb. 8. 15. An Ejectment was brought, and Recovery had upon it, and after 
Oda the the Leilor brought an Action of Tre/paſs for the meſae Profits, and the 
Clo v. Leſſee releaſed the Action; but the Court fer it aſide, and ſaid, That the 
Vaux— Burt Leſſee is a Perſon in Truſt, and ſet up by the Practice of the Court, and 
was, That is in the Nature of an Officer of the Court, and thall be within the Power 
Ok N and Controll of the Court; and theretore the Money which was in the 
Coſts. Shcritt's Hands was ruled to be delivered. Skin. 247. Hill. 1 & 2 Ja. 
B. R. -v. Cloſe. IN 
S. C. Roll 16. A Releaſe by one Servant, who with two others had made a D.. 
Rep. 246. pl. zyeſs for a Rent-Charge, is not good to bar the Maſter or Grantee, eſpeci 
*. eq ally betore Avowry ; tor he had nothing to ground the Relcaſe upon; 
And tho' it But had it been aiter the Avowry, perhaps ic would be otherwile. } 
was infilted Bulſt. 110. Mich. 13 Jac. B. R. Flint v. Langhorn. 


to have been 1 . ; 
utter a W ithernam granted, Coke Ch. ] ſaid, It was not material. 


Nelf. Ch. R. 17. A Releafe by an Attorney in his own Name is void. 3 Ch. R. 9. 
1 S. C. 15 Car. 1. Earl of Suffolk v. Greens ill. 

18. A Debt was owing to a Te/tator, who by his Will made B. aud C 

Executers, and deviſed the Debt to D. — B. and C. proved the Will and 

releaſed the Debt. D. brought his Bill againſt the Executors and again f 

the Debtor, to be relieved againſt their Releaſe, charging them wit 

Practice &c. The Detendants pleaded this Releaſe, and upon 2rgainz! 

the Plea was allowed, and the Bill diſmiſs'd. N. Ch. R. 56. 16 

Matthews v. Thomas & al. 1 

SP Bridem. 19. A Releaſe of Right and Title to Land by one that had no RI“ 

124. Arg. or Title to the Land, but only an Inception of a Right, which may Ag. 

cites 37 Af pen to take Place In Futuro, is of no Force; As a Releaſe by a Conu 

4 or Debtee. Arg. 2 Mod. 108. Paſch. 28 Car. 2. in the Caſe of Mon 

v. PhilÞot 
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20. A. promiſed B. That if. B's Son would marry As Daughter A. would - 
lum 1000/1, B. may releaſe ; But it is doubttul whether B. can releaſe 
i'ter Marriage, becauſe then it is veſted in the Son, as Scroggs Ch. J. 
laid. Vent. 333. Mich. 30 Car. 2. B. R. in the Caſe of Dutton v. Poole. 

21. Action upon the Statute of Hue and Cry by a Servant who was rob. But the Ser- 
lcd of his Maſter's Money; And Levinz argued, That he ſhould nor ns nog 
have the Action; for by that Means he might prejudice his Maſter by re- Ag 
lealing the Action. And took a Difference between a Servant, and a Com- Comb. 264. 
mon . and a Sheriff; for the two 1aſt have a ſpecial Property, and S. C. Combs 
may have Trover; But Per Cur. He ſhall not releaſe. 12 Mod. * — 
Trin. 6 W. & M. Comes v. Hund' de Bradley. N 


| 4 Mod. 305 
& C as to the Servant's bringing the Action. [And it ſeems that the Matter of the Relcaſe "Was 
only a Thing Obiter upon the Argument of the Counſel. ] . 


22. A Commiſſary releaſed the Adminiſtration Bond after it was put in 
Suit at Law, and Iffue joined; ſo that the Detendanr pleaded this Re- 
leaſe Puis Darrein Continuance. It was inſiſted, That it it was in the 
Commiſſarys Power to releaſe this Bond the Statute would be of no 
Force. And Per Powell J. The Doctor has not done well in giving this 
Releaſe, and it is a Breach of Truſt. Quzre, Quid inde venit. Holr's | 
Rep. 660. Hill. 5 Ann, Butler v. Hammond. 


) To whom a Releaſe may be. In reſpe of Iſtate. £29 


. 2 8 
1. NE Jointenant of a Reverſion depending upon a Leaſe for . 
Lite may releaſe ro che other. 14 0. 4. 32. b. an tion (K) pl. i. 
— (L) pl. 10, 11, 12. 
S. P. But if the Rent be arrear, the One cannot releaſe his Intereſt in the Arrearazes to the other, 
This Caſe was put by Walmſley Serj. Le. 167. pl. 23 2. in the Caſe of Brokesby v. Wickham. 


2. If one Tenant in Common releaſe to the other, Nothing paſſes 
thereby ; beraute * had in before in the Poiety of the Zelealor. 
19 0. o. 20, 10 * 4, 3. Vs 
z, One Coparcener nia releaſe to the other; For each is ſeiſed per If chere are 
My t per Tout, and ſhall join in Aſſiſe. 21 E. 3. 27, Admitted 38, % Ce- 


: ; ners, and the 
one enters in the Name of both, and the other releaſes to him, this countervails Entry and Feoftinent, and is 


good Cauſe of Voucher. Br. Releaſes, pl. 16. cires 21 E. 3. 27. Contra, where the one enters in 
tis own Name only, and claims to him alone, and the other releaſes to him; for this is only an Extin- 
guiſhment of the Right, and no making of the Eſtate, Br. Ibid, 


4, Ik one particular Man of a Corporation diſſeiſes me to his ownS. P. And /, 
Uſe, and J after releaſe to the Corporation, nathing palles ; becauſe 4 Fr 2 
the Corporation had nothing at the Time in the Land. 8 0. 6. 1. b. %%, 


monaliy diſ- 
: | ſeiſe me, and 
I releaſe to one or more of the Commonalty, this is no Bar for the Mayor and Commonalty, Br. Releaſes, 
pl. 69. Cites $. C. S. P. For it is another Body. Br. Releaſes, pl. 62. cites 20 H. 6. 9. 


5, Tf A. ſeiſed in Fee of Land, bargains and ſells it to J. S. in Fee See Eſtato. 
by Deed inrolPd, to whom a Stranger, who has a Right to the Land, (I >) pl. 5. 
releaſes before Entry made in the Land by the Bargainee ; This is a © 8 
goon Releaſe, becauſe he has a Franktenement in Law before Entry. 

Vith, 13 Car. B. R. between Hoblyz and Hack. Per Cur. RKe- 


lulded upon Evidence at Bar. 


41 6. Where 
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6. Where a Man /eaſes Land for Term of Life, and after grants the R. 
verſion to F. B. for Term of Life, a Releaſe of all his Right to the ſaid 7. 
in the Remainder by the Leſſor is good, tho' it be but Eſtate for Life 
Br. Releaſes, pl. 85. cites Fitzh. Quid Juris clamat 1. | 

7. In Recordare it was agreed, That 4 Stranger to the Avomury may 
* Releaſe of all the Services. Per Hank and Hill clearly, B. 


elcaſes, pl. 13. cites 14 H. & 7. 


8. In Formedon a Man lea for Life, and after granted the Revercy n. 
7, and the Tenant attorn'd; and after 4 of the 7 releaſed all their Ripht & 
to the other 3, and after the ane of the 3 releaſed to the 2; And Per Cyr 
Thoſe are good Releaſes, and ſhall make the Right to paſs. Br. Re. 
leaſes, pl. 60. cites 14H. 4. 32. 
$9 it was 9. It a Man recovers in Writ of Annuity againſt a Parſon, and h u. 


___ 3 recovers releaſes to the Patron, this is a good Releaſe. Per Corr ]. Quod 
{en in char mirum! For the Church is charged, and the Patron may join in Aid, 


with an An- but has not properly any Reverſion in him there; Quære, How it tha!) 
Pen e. 1 enure. Br. Releaſes, pl. 19. cites 8 H. 6. 24. 

reh, [ 
un bis Perſon, as Porſon of the Church, a Releaſe made to the Patron during tle Time of Vacation is good 
to extinguiſh the Ariruity. Br. Releaſes, pl. 33. cites 21 H. 5. 41. — S. P. Co. K. on Fines 6. cite; 
S. C. & 2 E. 3. 8. & 8H.6. 24 —— S. P. Co. Lit. 266. a. — S. P. 1 Rep. 112, in Albany's Ca 


33 — 10. If the Demandant releaſes to the Vouchee, this ſhall enure well, 
,- 9 mo for he is Tenant in Law to him. Br. Releaſes, pl 2. cites 20 H. 6. 29. 


IV arranty. 
Br. Relcaſes, pl. 53. cites; E. 4 13. S. P. Br. Releaſes, pl. 9. cites 8 H. g. 5. PerSkrene, Quit 
fuir conceſſum. S. P. Lit. S. 291. S. P. Co. Lit. 26 5. b. ; 

Releaſe made by the Demandant to the Vouchee, or by ancther, is good againſt the Demandant ; Fo: 
he is Tenant in Law after the Entry into the Warranty, and may render the Action, or hey a Fine, 
Br. Releaſes, pl. 43. cites 5 f. 7. 41. Per Townſend ]. But not i a Stranger releaſe; ts him; 
for he has nothing in the Land, ſo that Releaſe of the Right cannot enure. Br. Rejeaſts, pl. 2. cies 
20 H. 6. 29 — S. P. Br. Releaſes, pl 53. cites 7 E. 4. 15. S. P. Co. R. on Fines o. cies Same 
Caſes, and 10 E. 4. 15. & 22 H. 6. 15. & 8 H. 4. 2. 

After Receipt or Entry into Warranty by the Vouchee, Releaſe by the Demandant to tie Tenant by R 
ceipt or Vouchee, is good; but Releaſe to them by any Stranger is not goud. Per Cole Ch, J. who ud, 
It was ſo without Queftion. 8 Rep. 151. b. in Edward Althan's Cafe. 

If after the Vouchee has enter'd into Warranty, and becomes Ienant in Law, az i fer Collateral of tle 
Demandant releaſes to the Vouchee with Warranty, he ſhall nor plead this «att the Demandant; for 


ine Releaſe by the Stranger is void. Co, Lit. 284. b. 


But Br. Re- 11, In Aſſiſe Releaſe made to the Tenant at Will was pleaded; and the 
leaſes, pl. 54. Opinion of the Court was clear, That it was not good. Ie Realon 


4 N * ſeems to be, Inaſmuch as he may enter and inteoif him. Contra, Upon 
Tenantar à Termor &c. who has an Intereſt certain. Br. Releales, pl. 48. cites 
Will of his 2 E. 4. 6. | 
Righr, is 1 
good, for the Privity which is between them, and cites 5 E. 4. 27. Per Choke. — S. P. Co. Lit 209 
But if I ſuffer a Alan to . at my Mill without Leaſe, and after releaſe to him all my Riga, 
tkis is not good; becauſe there is no Privity. Ibid Br. Releaſts, pl. 54. cites 7 EA 1 
A Relcaſe to Tenant at Will after a Leaſe for Years mnde by him, is void; and ſo is a Contirmatis”, 
becauſe the Privity is determined. Cro. E. 830. Paſch. 43 Eliz. C. B. Shaw v. Barber, — And Wala. 
ley J. ſaid, That it had been ſo reſolved againſt the Opinton in 12 E 4. 12. Ibid. 


do where a 12. It a Man leaſes for Term of Life, and grants the Revenſſom to t te 


Stranger re= FTonant atis, and the one of the Grantees releaſes to the other, this 1s g 
Teaſes to him B R ] ſe 3 ] . E | 

„ Reverſion, Br. Releaſes, pl. So. cires 5 E. 4. 1. 

Per Finch- 1 4 

den and Sidenham. Br. Releaſes, pl. 50. cites 5 E. 4 1. 


13. A Releaſe made to the Pernour of the Profits is good. Per V avifor) 
; And he may plead it in Action brought againſt him upon the ſpecial Ma: 
ter ſhewn. Br. Releaſes, pl. 42. cites 3 H. 7. 2. 


1 
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ii A Releaſe to Tenant at Sufferance is void, becauſe he has a PofTef- 4 if Leſſee 


. jvitv or Years 

gon without Privity ; Co. Lit. 270. b. ; 5 . 
c a Releaſe to him 15 void, becauſe there is no Privity between them; And ſo are the Books to 
unde rſtood Oat ſpeak of this Matter. Co. Lit. 2 0. b. 
be ©. where B. was Deviſee of an Houſe for Life; Proviſe, That if B. clearly departed out of London, and 
delt in the Country, that then ſhe ſhall have a Rent out of the ſaid Houſe. B. wholly departed out of 
der Br and dwelt in the Country, a Releaſe by the Remainder-Man to B. tho' before the Entry of 
4 Remainder-Man on B. cannot enure to enlarge the Eſtate of B. which by the Proviſo was determin 4 
5 re Entry, and ſhe was only Tenant at Sufferance; And tho' the Words (To ceaſe) or (That it ſhall 
wg 4) are not mentioned, yet being in a Will, tis implied in the Words (That then ſhe ſhall have} 
nich -annot be if her Eſtate be not determined, and ſo the Releaſe to her not good, tho' ſhe conti- 
* 4 in Poſſeſſion. Cro. E. 238. pl. 5. Trin. 33 Eliz. B. R. Allen v. t ill. 3 Le. 152 pl. 204. 
5 8. C. cited Cro. J. 170. in the Caſe of Butler v. Duckmanton. — And Brownl. 207. in S. C. 


80 — + 


S. C. cited G. Equ. R. 257. 


Ferm & 


ee for we be cunnot relcaſe to him in Remainder. D. 251. pl. 91. Dal. 32 pl. 
in v. Ld. Wentworth. | LY 6 

. ; 8 P. byYel- 
terdon J. Brownl, 208. in the Caſe of Butler v. Duckmanton. — &$o if Tenant for Life releaſes to him 
in Reverſien, this Releaſe is void; for it cannot enure as a Releaſe, becauſe rhe Tenant for Life isin Po. 
{effion ; neither can it enure as a Surrender, becauſe it wants proper Words to make Ita Surrender Per 
Anderſon Ch. J. who ſaid, It had been ſo adjudg d. Cro. E. 21. Trin. 25 Eliz. C. B. in pl. 2. Anon 
8. P. Cro. J. 169. Trin. 5 Jac. B. R. in the Caſe of Butler v. Duckmanton. 


17. A. married M. They had 2 Sons, both named Fohn, born in Weds Ibid zoz b. 

lc, but A. atways believed, That John the Eldeft was egit Ly ene Mayo, I 83 

and not by himſelf; and therefore he a/ways ca//ed ec (and made others, - Elir 8 

do ſo too) by the Name of abu Mayo. AA. died ; Alrerwards J. H. 10 Opinions in 

whom M. and others were Coheireſſes, died without Ile and upon Oliice this Cate 

tound after his Death, John the youngeft Son was [ound Cone in Rin hit of dere again 

A. together with the others; whereupon he ſired Livery with the other oed 

5 8 2 Þ ; and atturmed. 

Coberrs, and they went all together to the Manors, and he/d Courts (by 

the Steward appointed by J. S.) in all their Names, naming them by 

their proper Nantes; and all the Tenants attorn d, and paid their Rent to 

their Common Eailitft. Aiterwards Joha the Elder Son releaſed to John the 

Younger, by Words ot (Give and Grant of all his Right, Litle, Claim, 

Intereſt, and Demand, to him and his Heirs, bur No Livery was made. 

One Queſtion was, Whether auy Act betore mentioned had gained any 

Tenancy by Ditleitin, Abatement, or Intruſion, in the Younger Brother, 

upon which a Releaſe might euure? And it feemed to the Court, Thar 

it had not gained any Tenancy ot the Lands in Leaſe for Lite or Years, 

or in Tail, nor in the Copy holds ſo long as they continued their Poiſeſ- 

ſion without Expultion or Removement. But the Reporter adds a Quære 

as to the Copyholds. D. 302. pl. 302. pl. 43. Izin. 13 Eliz. Vivion's Cafe. 

18 Releaſe ro Copyholder in Fatt, who was admitted by the Lord, and 

in Fofleſſion, is good, and no Prejudice to the Lord, he having his Fine 

ior Admittance, and Releſſee was in by Title, viz. By Adimittance; 

and ſo the Relcaſe enures as Extinguithment. 4 Rep. 25 a. b. Paſch. 

31 Eliz. B. R. Kite v. Queinton. 

19. A. deviſed Land to M. his Miſe for 15 Years, if fre ſo long lived, ground 207. 

Remainder to B. in Tail, Remainder 1 C. (who was Heir of the 'Feita- S. C. and the 

tor) in Fee ; M. married C. The Term of 15 Years expired, and then B. Relcaſe was 

„ho was the Remainder-Man in Tail, releaſed all his Right and Iutereſt ws wo 

In the ſaid Land to C. bur atterwards entered upon C. and leaſed to the Boats ir / 

Maintiff; Adjudg'd, That C. continuing in Poe fron after the End of the was made to 

Term, was bui Tenant at Sufferance, and had no other Title to hold by, lim in Re- 

till Entry was made upon him; And that a Releaſe made to Tenant at rey ” 

Sufterance is not 8000 eſt 4 Flare for W; Fa take fed! as 
g to veſt any Eſtate lor Want of Privity between e e He 

them ; And adjudged for the Plaintiff. - Cro. J. 169. Trin. 5 Jac. B. K. „ir, and 


utler V. Duckmantot. there tz 10 
| Privity, and 


he had by: 2 bare Poſſefiion——— 8. P. Co. Litt. 2-9. b. 


20. A 
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20. A. Tenant for Life, Remainder in Tail to B. Remainder iy Fee to 
> A Releaſe by C. tv A. is a void Releaſe, becauſe of the Meſne Re. 
mainder in Tail; Per Fenner, who cited 30 E. 3. And no Anſwer Was 
pi en to it. Brownl. 207, 208. Trin. 5 Jac. in the Cafe of Butler 

uckmanton. 3 | 

21. A.deviſed a Rent-Charge with Clauſe of Diſtreſs, and died. th, 
Great Grandſon makes a Feoftment to B. — Deviſee of the Rent releaſeg 
all Actions, Debts, and Demands to the Great Grandſon, and after di. 
ſtrained the Beaſts of B. for the Rent behind before the Feoff ment. It fee; 
thè Releaſe is not good, becauſe the Devitee had no Cauſe of Adio: 
at the Time of the Releaſe made, againſt him to whom it was made, ng 
Demand againſt him; otherwife it the Releaſe had been made to th. 
Fenffee, tor he was ſubject to the Diſtreſs, and this is a Demand. 
Brownl. 190. Trin. 10 Jac. C. B. Strobridge v. Forteſcue and Barrett. 

He mav take 22, A Releaſe to Cæſty que Uſe is good as Littleron ſays in his Chapte: 
1 * of Releaſes; and it is now ot a * Truſt as ot an U ſo beſore the Statuts. 
Arg. Hard. Arg. Cart. 162, 


491. cites 
Co. Litt. 


* Gcdb. 299. cites Litt. 464. 


(1. 2) Good, or not, 10 owe ho has No Right, or ouly 6 
bare Night. 


4 
1. IF there be Lord and Tenant, and the Tenant be difſeijed, and the 
1 Lord releaſes to the W all the Right which he has in the Stig: 
niory or in the Land, this Releaſe is good, and the Seigntiory 15 exiintd, 
* Thi, Part by reaſon of the Privity which Is between the Lord and the Ditjeiſe, 
otthe A-= For * it the Feaſts of the Difſeiſee be taken, and the Difleiſce ſues 1 
vo is a Replevin of them againſt the Lord he thall compel che Lord to avoy upon 
118 ASA him; For it he avow upon the Ditleifor, then upon the Marrer ibewn tis 
l Avowry ſhall abate, tor the Difſeiſee is Tenant to him in Right aud in 
cup. 19. S. 22. Law, Litt. 8. 454. 3 | 
Hit a Leaſe 2. I Land be groen to a Man in Tail, reſerving Rent to the Donor and fi 
be made to Heirs, 1t the Donee be diſſeiſed, and after the Donur relem es te che Dir! 
one tor Lye, und his Heirs all his Right in the Land, and after the Dou enters up 
dine, the Diileitor the Rent is gone; becauſe the Difteiſee at the Time of ta: 
br Sagar Releaſe made, was Tenant in Right and in Law to the Lonor; and 
to his Heirs, the Avowry of Fine-Force ought to be made upon him by the Donor lo! 
if the Lefee the Rent behind &c. but yet nothing of the Ri. ht of the Lands, . 0! 
te eie, the Reverſion, all paſs by ſuch Releaſe, becauſe the Donce to win 
andoter the the Releaſe is made, had nothing in the Land but a Rigut, and % tf 


Leflor re- 0 | | 
haſes # * Right ot the Land could not then paſs to the Donee by ſuch Releate 


Lejjee and his Litt. S. 455. 


Heirs all his 


Rizlt in the Kaſs G . oY 
Lond, und after the Leſſee enters albeit in this Caſe the Rent is extinct, yet nothing of the l lit cf: 


Keverſiun ſhall pats; Cauſa qua ſupra. Litr. S. 456. 


3. If A. be very Lord and B. very Tenant in Fee-Simple, and B. m1 
Fecfiment in Fee to J. S. who never becomes Tenant to the Lord, 1. 
Lord releaſe to B. all his Right &c. this Releale is void, Lecau!c 5 v 
no Right in the Land, and he is not Tenant in Right to the L416, -= 
only Tenant as to make the Avowry, and he ſhall never compel ne E. 
ro avow upon him; For the Lord thall avow upon the Feotee ue 
Litt. S. 457. 
3 * 


= ini Franktenement only. Et adjornatur. Ibid. 
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— — 


— 


There is a Dzverjity between a Seigniory or Rent Service and Rent- There is a- 
Harte; Fora Seigniory Or Rent Service may be releaſed and extinguith- — 7 
binn th Right in the Land, becauſe of the Privity be- „, 
(d te bim that has but a Right in the 0 4 txween a Seig- 

een the Lord and the Tenant in Right; F or he is not only as Tenant i and a 
10 be Avowry, but it he die his Heir within Age, he ſhall be in Ward, bare Riel 
va if of full Age, he ſhall pay Reliet, and if he die without Heir the 72 pp 
151 ſhall eſcheat; But there is no ſuch Privity in caſe of a Rent- Trp Hb hap 
Charge; For there the Charge only lies upon the Land. Co. Litt. 268. a. Bare Right 


to Land to 
me that has but a Bare Right is void ; But a Releaſe of a Seigniory to him that has but a Right is god 
„ extinguiſo the Seigniory. Co. Litt. 268 a. 


3 


— 


(C) To whom a Releaſe may be <u/thout Eſtate Actual, & 
in reſpect of Privity. 


F Abbot and Covent alien in Fee, and Founder releaſes all his 
Rigizt in all Actions to the Abbot, it ſeenis this ſhall var him of 
bis Contra Formam Collationts 3 ji or this Actian ie only againit the 
abbot, and therefore there is lufficient riwity between them. Con⸗ 
fra 14 i. 4. 32. b. But Quare. ; 7 
2. & Heleate made ot all Errors to him who is Parry or Privy to the 
ſudgn ent 15 gd Barr of a Writ of Error. 9 . 9. 4%. b. tha he yas 
nothing in the Land. 
;. So tuch Relealk is good to the Tenant of the Land, tho HE be not Pura Releaſe 
prix y 10 e Accord. 9 . 6. 45. b. to Jenn: of 


the Frank- 
tene ment in Law in not good. Br. Releaſes pl. 53. cites; E. 4 1 


hn 
* 


2 
2. Tf A. leaſes for Years to B. reſerving Rent, and after before Entry 

B. A. releaſes tne Heut to B. thig 1s good for the PIrtvity, tho B. 

M$ not any artual Eſtate till Entry vut only an Intereit. Co. Litt. 


40. b. : 
5. In Writ of Entry the Tenant pleaded Rel aſe of the Demandant made For if : Dif- 
ic hum of all Ations and Rig/ts, and the Deinundant ſaid that he had Je leaſes 


$ he'd] 2 R . tlic Land 40 
= thing inthe Frankicnement at the Time of the making of the Deed, Priit ; 


cada K J. N. for 
and the other ſatid that he had, Priſt; aud per Belknup the Tenant ſhal! Fes 


{ ſtew what he has in the Franktenement. Br. Releaſes pl. q. cites 49 E. 3 26. the He 


leaſes to the 


Timor all bis Rtzbt, this is rot good, becauſe it Is only a Chattle, and there wants Privity, per Bell 
, let fer Hanmer it ought to be anſwered that the Tenant had wcthing in Lemeſne, wor in Rever- 
= jor ct the Tine of the making of ite Leed, and fo to avoid it to all Intents, and net to tay, Nothi 


ng 1 


* Co. R. on Fines 6. ches S. C. 


6. Where the Lord or Donor in Tail releaſes to the Diſſeiſee, or to the Iſſuc Br. Avowry 


Hail after Diſcontinuance, to huld by leſs Services, or releaſes all the py 3 cites 
© Kents and Services, this is good, tho the Tenant be only Tenant as to |. ” 
de Avowry, and has nothing in Poſſeſſion ; Contra as to paſling of Rever- Fin 
ent in Fee Simple. Br. Releaſes pl. 14. cites 14 H. 3. 37, 38. & Libro 8 C 


R. on 


es 6. Cites 


Littleton tit. Releaſes, accordingly. 
7. It A. makes a Leaſe for 100 Years to B. and B. makes a Leaſe % But in the 


= 527earstoC. and after A; releaſes to B. in Fee, this Releaſe is good, and fine Cale a 
Vet B. has not any Actual Poſſeſſion. Co. R. on Fines 6. cites 12 E. 4. 6. Rol-ofe made 


60 C. i vod; 
For tho' he 


I by "oficlTion, yet he hath ne Pr ivity and yet a Leaſe made by Leſſor by Fine to the Jer ant in Statute 
3 "tape, or Jerchant, or by Ekgit is good, and yet there is no Piri. Co R. on Fines 6. cites 25 E. z. 


4 K 8. It 


— 


310 Releaſe. 


8. If Difſeiſor makes 4 õ in Fee to the Uſe of a Stranger, a Relear: 


by the Diſſeiſee 70 the Diſſeiſor or Ceſty que Uſe, is not good; 4 
neither Privity nor Poſſeſſion. Per Rede. Br. N pl. 35 Bay 
7.35 ; 
9. Tenant in Tail makes Feoffment ; tho* he has no Ri ht, yet a Releaſ 
to him by the Donor, is good for the Privity. Per Coke Ch.]. or 
fuit conceſſum, per Damport & Curiam. Roll. Rep. 37. Trin. 7 
B. R. in Caſe of Benfield v. Bartlamere. 


. 


(K. 2) Where a Releaſe of a Right is good to one who 


has either Freehold in Deed or in Lo. 


In ſuch Caſes I. INM Releaſes of all the Right which a Man has in certain Lands &« 
as a Right &c. Releſſee muft have the Freehold in Deed, or in Low, at th: 


r_ Os. Time of the Releaſe made &c. For in every Caſe where Releſſee huth 
2 „ rechold in Deed or in Law, at the Time of the Releaſe &c, there 
ther, there the Releaſe is good. Litt. S. 447. 

it _ ve | 

releaſed to the Tenant of the Land; and in ſome Caſes it will merge and extinguiſh, and in ſome it will 
enure by Way of Mitter &c. But in all Caſes to the Tenant of the Land; but in no Caſe can it he 
given to one who has not the Poſſeſſion or Reverſon in the Land in Deed or in Law. Arg. 2 Roll. 
315. Paſch. 21 Jac. B. K. in Caſe of Sheffield v. Ratcliffe. 


2, If Diſſeiſor lets the Lands for Term of his Life, ſaving the Roveiſin 
to him, it the Dzſſziſce or his Heir releaſes to the Diſſeiſor all the Rigi 
&c. this Releaſe is good, becauſe Releaſee had in Law a Reer on at 


the Time of the Releaſe made. Litt. S. 449. 

3. Where a Leaſe is made to A. for Life, Remainder to B. for the Lt: 
y 7 S. Remainder to C. in Tail, Remainder to D. in fee; it a Strangsr 
which hath Rig ht to the Land releaſeth all his Right fo any of them in the 
Remainder, ſuch Releaſe is good, becauſe every oi them nath a Remain- 


der in Deed veſted in him. Litt. S. 450. 
N = 4. If the Tenant for Life is diſſeiſed (the Poſſeſſion being in the Diſſei 
Kight to one ſor) and alterwards, he that Right has, releaſes to one of them, to W011 11: 
that has but Remainder was made, all his Right; this Releaſe is void, becauſe he 
Le not a Remainder in Deed at the Time of the Releaſe made, but ©, 
vid; for he Rig ht of a Remainder. Litt. S. 451. 


to whom a | 
Releaſe is made of a bare Right in Lands and Tenements, muſt have either a Freehold in Deed or in Lax: in 


Poſſeſſion, or a State in Remainder or Reverſion in Fee or Fee Tail, or for Life. Co. Litt 267. 4. 


4 1 re- 5. A Releaſe of all the Right &c. in ſome Caſe is good % him wi ; 
* , if the TBH Tenant in Law, tho' he hath nothing in the Tenements. Li 
Tenant alien 8. 490. 


the Land | | 
hanging the Writ, and after the Demandant releaſes to him all his Right &c. this Releaſe is good, 1 


cauſe he is ſuppoſed to be Tenant by the Suit of the Demandant, and yet he has nothing in the L Af 
the Time of the Releaſe made. Lit t. S. 490.8. P. Co. Litt. 266. a. (d) 


45 But of 6. If the Diſſeiſor makes a Leaſe for Years, the Diliciſce cannot rele 
Die 1 to the Leſſee, becauſe he has no Eſtate of Freehold. Co, Litt. 266. 4 

in a Releaſe to ſuch Leſſee, the ſame is good; for firſt it ſhall enure as the Rel-aſe of the Difſet'or © 
then of the Diſſeiſee. Le. 255. pl. 363. Trin. 33 Eliz B. R. This Caſe was put in the ( aſe of Net 
ton v. Garmon. S. P. For there is no Privity nor Eſtate on which the Releaſe of Viſſelee“ 
enure, unleſs the Lay takes it that the Releaſe of the Diſſeiſor firſt enures, and then the- Releac c 


Dideiſee. Arg. Pl. C. 540 b in Caſe of Paramour v. Yardley. 


(K; 


* . nn 8 6 
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K. 3) Privity. Requijite in what Caſes. And what is 
ſufficient Privity. 


Here the Plaintiff binds the Defendant to the Acquittal, as Heir 

of his Mather, and the Defendant pleads Releaſe to his Father and 
his Heirs, and that he is Heir between the fame Father and Mother, this 
is no Bar. Br. Releaſes, pl. 15. cites 38 E. 3. 10. 

2. It I being within Age, leaſe Land to another for 20 Nears, and after * An Infant 
he grants the Land to another for 10 Years, if I releaſe to the Grantee of my og andy 
Leſſee &C. when I am of full Age ; this Releaſe is void, becauſe there is his Parke: 
no Privity between him and me &c. but if I“ confirm his Eftate, then this being his 
Confirmarion 18 good; but if my Leſſee grant all his Eftate to another, G1ardiar 


. . > FIT 
then my Releaſe made to the Grantee is good and effectual. Litt. S. 547. _ - org 


and afterwards the Infant at full Age releaſed to Leſſee all his Right, by Indorſement on the Leaſe. Per 
Wray Ch. ]. When the Father leas'd he did it as Guardian to his Son, and it was not any Ejectment ot his 
Son, but it was a Leaſe in Behalf of the Son, tho' the Son might avoid it; then when the Indorſement 
is ut ſupra, the ſame is a good Aſſignment. 2 Le. 221. pl. 278. Paſch. 16 Eliz. C. B. Anon. 


I, 


It is a certain Rule, That when a Releaſe enures by Way of enlarg- For Ex- 


ing an Eftate, there mutt be Privity of Efare, as between Leſſor and ED in 
Leiiee, Donor and Donee. Co. Litt. 272. b. | this Rule 
7 ſee (B) 
. To Releaſes that enure by Way of Mitter J Eſtate, there mult be & P Hu 
Privity of Eſtate at the Time of the Releaſe. Co. Litr. 273. b. Releaſe hall 
enure by 


Way of Mitter le Droit, without Privity ; As if the Diſſeifor makes a Leaſe for Life, and after the DiL 
ſeiſze releaſes to the Tenant for Life. Co. R. on Fines 6. | 


5. To a Releaſe of a Right made to any that has an Eftate of Freehold in As if a ij 
Deed or in Law, no Privity at all is requiſite. Co. Litt. 275. a. 1 —_ 


Lie; if the Diſſeiſee releaſe to the Leſſee, this is good, becauſe the Leſſee has an Eſtate of Freehold, 
a beit tiere be no Privity. Co. Litt. 27 5. .——5. P Co. Litr. 266. 4 fo if a Diſſeiſor makes a Leaſe 
to ard his Heirs during the Life of B. and A. dies, a Releale by the Diſſeiſee to bis Heir, before he does 


attually enter, is good. Co. Litt. 275. 


6, When the Lord by his Releaſe abridges the Services of the Tenant, Pri- 
vity is requiſite Co. Litt. 305. b 

7. A Releaſe of Inheritance, or of Eſtate for Life, is not good to one that 
is but Letice tor Years without Privity; As if Tenant tor Lite or in Fee 
"cleaſes to the Leſſee for Years of his Diſſeiſor. B% the Releaſe of a Term 
ers to the Leſſèe for Years of him that doth eject him, is good 

for there needs no Privity. Fin. Law. $vo. 115. 
ed of a Rent=charge in Fee, iſſuing out of the Land of the Wife, 
bs the Rent to rhe Baron and his Heirs ; the ſame ſhall enure to the 
Wile. Arg. 4 Le. go. cites 14 H. 8. 6. 38 E. 3. 10. | 

9 The Lord releaſes, and grants his Seigniory to the Husband, who 

is ſoſed of the Tenancy in Right of the Wife, to him and his Heirs ; the 
Husbard dies, and his Heir Diſtrains for the Rent upon the Lands; 
I: was heli that it ſhall enure as a Grant, which is moſt beneficial to the 
Cree, and it is agreeing with the Intent of the Deed, that the 
Husband and his Heirs ſhall have it. Cro. E. 163. pl. 3. Mich. 31 & 
32 Eliz. C. B. Anon. 

10. Right or Title to Inheritance or Frechold, be it in Præſenti or S. P. Co. 
Futuro, may be Releaſed 5 Ways. 1ſt. To the Tenant of the Freehold in Lit. 268. a, 
Deed, or in Law, without any Privity. 2d. To the Tenant iz Re- 
anger, 3d. To him in Reverſion without any Privity, but Eſtate can- 
not be enlarged without Pri\ ity. qth. To him that has a Kg Hr 9 in 
Relpcct of Privity ; As if Tenants be diſſeiſed, the Lord may Releaſe 


Lhe 


Releaſe: 


rhe Services in Reſpect of Privity and Right, and without any Eſtate 
srhly. In Reipect ot Privity only, without Right; as it Tenant in 1 fl 
makes Feottment in Fee, the Donee aſter the Feottment has not 4; 
Right, vet in Reſpect of the Privity only, the Donee may releaſe th 
him tne Rent, and all the Services; ſo the Detendant may releiſe t 
tae Vouchee in reſpect of Privity only; but no Eſtate can pals by a Re 
leaſe, but ro him who has Eitate in Privity, and not in reſpett of Right 
or Privity only. 10 Rep. 48. a. b. Mich. 2 in Lamper's Caſo. © 
11. An Eitate may be convey'd by Releaſe or Confirmation to 42 
nant by Copy of Court Roll, and the Uſe limited to him and his 4s 
is good. 13 Rep. 55. Sammes Cale. 


* — ab. —_ 


——ů—— 


(L) By what //ords it may be made. Words, which {hall 
amount to a Releaſe. 


I. O NE Coparcener gives the Land by Dedi & Conceſſi, it ſhall 
enure by Releaſe if it cannot by a Feoffment. 10 E. 4. 3. b. 
2. If an Indenturc be, that the one Party renunciavir, ta the o. 
ther Lotum Commune in certain Land; this ts a good Relcatt of the 
Common, tho it be nor Torum Jus quod habet in Communia; gr, Kc 

| nunciavit Communiam. 9 D 6. 35. b. Curia. 
Neleaſe (Z) 3. If A. Feme Sole, and B. are Jointenants for Lite, and A. rakes 
3 R. 293 Baron, and atter A. and the Baron levy a Fine to B. by which 2. aud 
4:2 4-2 the Baron concedunt the Land, & totum & quicquid &c. to B and 
355. 8. C. his Atligns for Lite of A. and this with Warranty, any tgen B. dies 
Jo. 55-5. C during the Life of A. In this Caſe he in Reveron nab eater, bg 
cauſe this Fine enures as a Releate to * B. Tr. 22. Ja. Bb. K. be. 
tmeen Fita and Scawen, Curta'n upon a ſpecta Derdic, aug 


che J atterwards, ich. 22 Ja. Adhudgen according!y. 


and that it eyures by Way of Releaſe, and the rather becauſe of the Words therein, (Et illa ei reddidit 


* Fel. 404. 


Toid pl. 68. 4. Scire Facias upon Recovery of ax Annuity, the Defendant (iii that 
. pat 4 after the Recovery the Plaintiſf had delivered to hem the fue Derd ee A 
3 ting nuity, upon which he recover'd i= Lien of 4 Reivale, ink the d re 
w Brook. Deed, and the Plaintiff demurr'd ; Brook makes 2 guete uf ic be 4% 

Bar againſt Matter of Record, and ſays it ſeems thut ir (+ t. Br, Bur 

pl. 5. cites 3 H. 6. 40. 
A Man was 5. If a Man be beaund to F. S. in gol. and he by his Deed erar;s to iim 
Bound in that be will newer [te tion Upon this Obligation, the Debtor thall huet. 


N * by Way of Anſwer, in Lieu of Releaſe; per Martin; Bur per 5405, 
granted to he ſhall have thereot Covenant; but Brooke ſays it feems, chat he 177} 
ay at Rebutt clearly. Br. Releaſes, pl. 19. cites J H. 5. 46. 
ball be 2 
VE diſcharged of it, and that ij he is vexed or it, that the Obligation ſh.ull be void; Ani ie U ell 
that this is a good Accquittance by the firſt Words, That he ſhall be quite ditcharged of it, and 2 6 
the other Words are void, and no Condftien but ſuperftuous. Br. Barr, pl. 54 cires 2 54.5. 55 
—[f a Man be bownd that he fall net ſue J. S. and he dies, his Executor may ſue kim, Br. Con!clence e 
pl. 1. cites 27 H 8. 16. : FE 
Debt upon a Bond by the Executor of the Obligee, upon Oyer of the Bund, it appear'd A. 5. cn 
were bound jointly and ſeverally to the Obligee ; the Defendant pleaded a Relcaſæ made by the Gi! 
B. one of the Obligors ; and upon Oyer of the Releaſe, it appeared that the Obligee covenants! 41 1 
net to fue him upon this Obligation; the Plaintiff demurs; and adjudz'd that a Covent not e 077 
of the Obligors, where there are ſeveral, is no Diſcharge againſt the others (.) Judgment tor tx 
Plaintiff ; Kbſente Holt. 11 Mod. 254 Mich. 8 Anaz B R. Fitzgerrard v. Tran. 
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6. A Releaſe of all Advantages on Account, is a good Bar in Ac- 
don of Debt upon Account. 8 Rep. 152. a. in Altnam's Caſe, cites 
9 E. + 49. 2 5 ; : 

- If he in Reverfion on a Leaſe for Years, grants his Reverſion to DA ri. 
his Letice tor Years by Words ot Dedi, Conceſſi, Feoff avi, and a Letter pl. 3. — D. 
of Attorney 1s made ro make Livery and Seifin, the Donee cannot take 1475 b. 20. 
be the Livery; For that the Letlee has the Reverſion preſently. Per . 

\i ray and Catline J. 3 Le. 17. pl. 39. Mich. 14 Eliz. C. B. Anon. 

2 1t A. releaſes to B. all Actions which F. F. has acainſt B. it is a good * This 
Releaſe, and the Words (which J. S. has againſt B.) are Strpluſage, and * be 
void ; For by Words ſubſequent, a Deed may be quality'd and abridg'd, „f , d, 


Das” 5 pl. 22. 

7 N 2 5 
but not deftroy'd. Arg. Bridgm. 102. cites * D. 56. 6. By Words 
ſubd'oquent, 
iv. Bullock. 


w> 


one may Qualify ard Abridge, but not Deſtroy. Arg. in Caſe of Rea 


9. A. ſeiſed of 3 Acres, grants a Rent- charge out of them to B. A. S C cited 
inteolls C. of 2 ot the Acres; B. the Grantee Covenants and graute with Show. 331. 
(ut he will nut charge the 2 Acres, tor the ſaid Rent, with any Di- 17 Cg of 
relies. Alter wards D. the Tertenant of the 3d Acre being dittriened, 1 
brought Replevin. As to the Covenant and Grant being a Releate, the gs 
Court was divided, but agreed, that if it be a Releaſe, D. may plead 
it; for by that the Rent is extiuguith'd. Noy. 5. Butler v. Monntngs. 

10. An Obligee's acανν]¾νHẽd; ing himſelf on good Conſiderution ſatisꝶed, S. C. circd 
6 diſchurged ot all Bonds, Debts and Demands, is in judgment of Law urg. Show. 
a goed Relezſe 3 and rho? the Word (Diſcharged) is not properly a 1 
\\ ord of the Part ot the Obl:gee but ot the Obligor, becauſe the O- = whoa 
bligcr is to be diſcharged 3 yer when the Obligee conteites himſelf to 4 
be diſcharged of all Bonds by the ſaid Obligor, this amouwn:s to as much 
as that the Bonds themſelves hall be diicharg d. 9 Rep. 32. b. 53. 

Mich. 8 Jac. C. B. Hickmor's Cale. 

11. II B. be bound to A. in an Obligation of 200 l. Conditiencd for 

Payment 6f I. at a Day certain, and atierwards A. makes a R eleate 
to B. by Name oft All that Obligation of zool. for Payment of 1091. 
This Releale dots not diſcharge the Obligation condition'd for Payment 
of 1044. ir tho' a greater Sum includes a leſs, as ro a Tender, vet tlie 
Debt and Luty is intire, and cannot be diſcharged by a Releale of a leſs 
Suw. AI. 71. Trin. 24 Car. B. R. Chace v. Gold. 

12, 11 one ſointenant Give, Grants aud Confirms to the other, This ope- 5 & accord. 
rates as 4 Releaſe, according to 1 Init. 301. b. and other Books, Tnat e, here 


eicher Tas \ ord (Vedi) or (Conceſſi) makes a Releaſe. Sid. 452. Paſch. bob (Grant, 
3 Parnain ond 
Sell.) Vent. 

neſter v. Wilſon. Raym. 187. S. C. where the Words were (Grant, Bargain, Seil, and Con- 
im.) Adjudg'd a Releaſe. 2 Saund. S C. where the Words are (Grant, Bargain, Sell, Allan, 
det over, and Confirm.) And adzudg'd clearly, That it paſſed the Purparty. And there 15 a Nota, Int 
tic Word (Conceſſi) is of a general Extent, and may amount th a Crant, FeotFnenr, Git: 
(caic, Conrmation, or Surrender; And cited Litt. S. 531. & Co. Liit 321, and 302. à. 


» [Log le; Le. 


13. A Releaſe of all Titles will paſs a Right to the Land, Sce Mod. 
9, loo. pl. 4. Mich. 25 Car. 2. B. R. by Hale Ch. J. in the Caſe of 
Auſtin v. Lippencourt. 
14. Articles of Agreement were made between A. B. C. & D. Tenants of 
2 Manvr, for the better regulating their Common, and to limit the Number 
of Beaſts which each thould put in. A. broke the Articles by ſurcharging; 
B. brought an Act ion upon the Articles againſt A. 20 which A. pleaded, That 
alter the Articles the Plaintiff and one F. F. (a Stranger) atrer the Exc- 
cuting the ſaid Articles, did releaſe to the Deſendant, his Heirs, Execu- 
ters &c. All Actions, Suits, Bills, Bonds, Writings obligatory, Debts, 
Daties, Quarrels, Controverſies, 'Treſpaties, Damages, and Demauds 
vactioever &c. which they or either of them ever had, or then had, or 
4 L might 
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might have &c. It was Held, That the Releaſe was 3s Har to the H 
iit 's Action; and that it could never be the Intent ot the Parties to 
leaſe theſe Articles, J. S. being a Stranger, and no Party to them; Be. 
ſides, had the Articles been intended to have been releated, ſome Mer 
tion would have been made ot the Coinmon in the Releaſe. Ray m 4 
Trin. 32 Car. 2. B. R. Cartledge v. Mawdlin. 

S.C. cited, 15 Letter of Licence was under the Hand and Seal ofthe Plaintiff, Where 
AYE eee gives the Detendant Liberty for 3 Months; and covenaats, T;;. ; 
Pe of he ſue or moleſt him in that Time the Deſendaut fhould be acquitted ol: 
Licence not Debt. The Plaintiff ſued him. Held, That being nder Seal, and Th 
o tue water Plaintitt's own Agreement, it was not barely a Covenant, bur aRele,;. 
Pain of tor” upon Condition; And Judgment accordingly. 2 Show. 446. pl. 71 


fett ing of the . 
Debt“ „ro Mich. 1 Jac. 2. B. R. Macbeth v. Cobb. 
Releaſe Lut 

a Deſeaſance, and ſuch a one there may be by another Deed. Per Holt Ch. J. Show. 334. Mich, - vv 


. 


M. in the Cafe of Carvill v. Edwards, cites Mo. $11.—— Carth. 210. Carivel v. Edwards, 


C 


* 


S. C cited 16. Ol ligec reciting the Bond, covenants to ſave the Oblizer hee 
wigs ic is an abſolute Releaſe; And if upon a Contingency, it is a condition] 
cf Philips v. Releaſe, becauſe it has an expreſs Relation to the Bond. 2 Salk, 5-, 
Knightly, Hill. 10 W. 3. B. R. in the Caſe of Cley ton v. Kinaſton. 
. The Law will not work a Releaſe contrary to the Intent of the Ha 
Ch. The Lies. Per Gould J. 12 Mod. 290. Paſch. 11 WW. 3. B. R. in the Cate at 
. Cage, alias, Gage v. Acton. 

of the Par- 

ties ſhall ever alter the Rule of Law. Ibid 294. 


(L. 2) What Act by one that has a Right ſhall bs (aid 
a Releaſe in Law of his Right or Action. 


I. Eleaſes in Law are more mildly taken againſt the Rceleafor thn 

Releaſes in Deed. Per Turton J. 12 Nod. 241. cites Co. Lit, 
264, 26. 

Pur if the 2. I Siniple Releaſe and Defeaſance d livered with it is goed ; bit d 

Dejeaſarce aſter, is uot good. Er. Releaſes, pl. 34. cires 17 All. 2 


ard tle Re- : 
leaſe of the Riel t are deli rred Simi & Semel, this is gond. Br. Releaſes, pl. 34. cires Perl. 139. -— 


So it the Relea'e be upon Lonciticz: compiz; i it, if it be by Dee maented, the Dcloaf rice ts + 
deſi roys the Force of the Releaie. Br. Ibid. But it ſeems that he co releafor may id te! 
ion evithout ſhewirg the Deed and then, when it is ſhewn, the Party may have 5 er of it, and ma pray 
that it be enter'd De Verbo in Verbum; and then it is of Record, and then he may plead tie G 
tion. Ibid. ; 

Where Releaſe is Simple, and Indenture of Defeaſance comprehends a Condition in Fatt allo upon 1,05 
if the Releaſe and Indenture of Defeatance are delivered ot we Iuſtant, it is ſuſſic icut upon te 2! 
mance of the Defealance to defeat the Releaſe. Per Treſilian and Wich, Qucd Curia non Nen 


Br. Releaſes, pl. 39. cites 43 Aſſ. 12. 


3. If A. releaſes to B. all his Right in the Land which B. his t 

ſei/in done to A. and after B. grants to A. That it he pays 101, 9 

Day, that the Releaſe ſhall be void, and he may re-enter; this h 

avoid the Releaſe, becauſe the Right is gone Simpliciter before. Brit it . 

clear, That it the Condition had been in the Releaſe, that then te Vn 

dition had been good. Br. Releaſes, pl. 39. cites 43 Ail. 12. 404 +: 

All. 44. 

Contra it © a Man releaſes to another, and delivers it to F. C. 70 eo | 
ome bf 5s Party, this does not take Effect before the Agreement of him was 
ade Ser- 1238 
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bare it; for the Stranger is only a Servant to him who made the Re- var? or Fac- 


leaſe; quod nota. Br. Releaſes, pl. 45. cites 8 H. 6. 13. Per Hutley 47 9 % to 


* . uſtices. ct en the 
and Brian Ch Releaſe is 
3 made, I did. 
- If the Lord diſſeiſes the Tenant, and makes a Feoffment in Fee by or A Hffnert 
hout Deed, this is a Releaſe of the Sergn:ory, Co. Lit. 264. b. Ke 

cet Li- 


very may in Evidence be uſed as a Releaſe. Clayt. 32. pl. 55. 11 Car. Ballard v. Sitwell. 


6, If the Diſſeiſee difſeiſes the Heir of the Diſſeiſor, and makes a Feoff- 
gent in Fee by, or without Deed, this is a Releaſe in Law of the Right; 
And foot a Right in Action. Co. Lit. 264. b. 

- It the Ozlipee makes the Olligur Executor, this is a Releaſe in Law 


the Action, but the Duty remains, for the which the Executor may 


„er uin ſo much Goods of the Teſtator. Co. Lit. 264. b. 

9 It a Feme Ol ligee takes the Obligor to Husband, this is a Releaſe in 9 if there 
Law. Co. Lit. 204. b. are 2 Feme 

1 , Ohligees, and 

the we txhas the Debtor to Fusband. Co. Lit. 264. b —— But if a Feme Executriv takes the Debtor to 
bend, this is no Releafe in Law; for that ſhould be a Wrong tothe Dead, and in Law work a De- 
eit, which an Act in Law ſhall never work; And fo was adjudg'd in the King's-Bench, Mich. 
3 & 31 Elia Co. Lit. 264. b. 


WI 


o. An Atvard that all Snits fball ceaſe hath the Effect of a Releaſe, and 


Jad ni non and Award may be pleaded in Diſcharge as well as a Re- 


t : 8 
lat. 2 Mod. 228. Paſch. 29 Car. 2. B. R. Strang ord v. Green. 


* 


io. In Debt upon a Bond of 1000 l. the Defendant pleaded a Cove- Show. 46. 
nent by the Plaintitt, whereby he covenanted not to [ur tor the ſaid Debt “. 5 That 
: 5 : b 3 1 orts, ha 
won che ſaid Bond lor and during the Term of gg t,. Upon De- Heben 
urret to this Plea it was naught ; for it is but a meer Covenant, and dant pleade! 
13 ; % 4 1 * ſe IDete: {: * 8. 11* 4 i a \ E ” us 3: 51 Ut 
Goth not enure as a Releaſe or Deleaſance. 2 Salk. 573. Trin. W. & in Bar a 
NM. B. R. Ailoft v. Scrimſhaw. Letter of Li- 
a cence to 00 
aiurcad for © ) ears ct Moleſtatien, and a Covenant not to ſue him, and that if he ſvould ſue him he 
frei be diſcharged and releaſed. of the Debt. And by toit Cit. J. Ic it be a Covenant Perpotrixl, it is on 
„e Rolenſe, but if it be a Covenant not to ſue within a particular Time, it is no Releaſe, and you 
nll take vour Remedy upon your Covenant. And adjudged per rot. Cur. for the Plaintiff, ——Carth. 
6:. „ adjudg'd. And per Cur. If the Covenant be that the Obligee ſhall not put the Bond in Suit 
a any Tire, it is pleadabie as a Releaſe, becauſe in Effect it is ſo.— 8. P. In delivering the Judgment 
of the Corrt. Trin. 13 W. 3. in Cue of Lacy v. Kinaſton ; but taid, That if 4 and li are jointly and | 
ſrorrcty Hund to C. in a Sum certain, and C. covenants with A. rot to ſue lim, that ſhall not be a Relcaſe i 
bu Covenant oviy, becaute he covenants only not to fue A. but des not covenant not to ſue B. for FI 
the Cant is not a Releaſe in its Nature, but only by Conſtruction to avoid Circuity of Action, be— tf 0 | 
0 | 
' 


AO Lin? LIC LOvenants not to fue one, he ſtill has a Remedy, and the! it hall be conftrucd a5 a Cove- 
a, aid rg mare. And without his Covenant he might have ſued one of them withour the other; 
enge there being nothing in the Covenant to preclude from that Benefit, he has it ſtill left in 
him. 12 Mod 551. 552. 

*Uuth 64. at the End of the Caſe ſays, Nota, In the Argument of this Caſe it was allowed by all, 
Thats etter of Lice ce containing the Words following, (vi-) That it the Creditor ſu: &c. with- 
ib % n bine, that i Debt ſball be forfeited, {uch Licence is pleadable in Br. —8 F. Cro. E 252. 
And. 307. pl. 316. S8. C by Name of Dowle v gef 


7 
+1 
14 


lien 368. 3- Eliz. CB. Deu v. ſefferies. 


ſeries, —-S, C. cited D. 140. Marg. pl. 39. 


(L. 3) Miſtake or Miſtecital. 


1. IFT by S. againſt B. who pleaded Releaſe of all Adi ions which the 

Defendant wad againſt the Plaintiff Noverint &c. me 8. remilitte 

& B. omnes Actiones quas idem E. habet verſus S. where it thould be 

a Actions quas the Plaintiff has againſt the Deſendant; and it was de- 

EY, and the Plaintitf recover'd. Br. Relcaſes, pl. 55. cites 14 
4. 2. | 


216 | Releaſe. . 


ß 


— 


— 


Contra of 2. It a Man releaſes 2 W. N. Yeoman all Actions where he is a Gant. 
Km man, the Releaſe is good, and the Addition void. Br. Releatcs, pl. 3 
Dei BIKE. . | 
For this is 

Parcel oi the Name. Ibid. 


3. One condemned in Debt paid Part of the Money to the Plaintin 
who gave him an Acguittance tor the Sum received (in theſe Words) Ne. 
cerved ten Hund in Part of a greater Sum, wherein I am condemned f Þ,.. 
covered by me] by Fudgment given by the Juſtices of Ci in Derbytkire, 
whereas ire Judgment was in Truth given in Eaux, as it cught; Ih 
(ducttion was it this Acquittance be ſufficient in Law, by reaton ot 1. 
Mitrecital, to bring an Audita Querela, the Plaintiff having ſued 4 C. 
Sa, And it ſeemed not; tor no ſuch Judgment was given. P. 58.5 
PL 6. Mich. 33 H. 8. RK. Anon. 


(L. 4) I Mixt Actions. What ſhall be a good Releaſ. 
in Mixt Actions. 


So of Releaſe 1. Þ* Wrir of Annuity, a Releaſe of all Actious Perſonal is a good 
NN 10 tho the Annuity be to the Plaintitt and his Heirs. Er. Annuity 
i. mix's 43 cites 2 H. 4. 13. & Fitzh. Releaſe 48. 
Brooke fays, 

Quzre inde for this is a ſtrange Reaſon, and he ſays he has the Book at large which is in Dy 
Br. Annuity, pl. 43, cites 2 H. 4. 13. and Fitzh. Releate 45S. Co. Lit. 285 a ſays a Releaſe v 
Actions Real, or of Actions Perlonal, is a good Plea in Writ of Annuity. 


Note a Di- 2. Tenant for Life (or Leſſee for Years) dees Waſie, and the Letfor fc 
verſity be- Action ol W alte, the Action is in the Realty, becauſe the Place walled 
tween the thall b nvered : 4 alfo i he Perc * auje treble Hanses 
et of tie 4 oe: an 4110 IN TC E er Ona iy, becauic edle Laniabes 
Party and an thall be recovered jor the wrongtul Waite done by the Ven; wild 
get m Law ; therefore in this Action a Releate of Actions Real is a good Flea in Lt, 
for a Man and ſo is a Releaſe of Actions Perſonal. Litr. S. 492. 
by his own / 
Act cannot alter the Nature of his Action; and therefore if the Lefee for Life or Vers docs wile, now 
js an Action of Waſte given ro the Leſſor, wherein he ſhall recover rwo J gs, Viz The Pice 
ed, and treble Damages; in this Caſe if the Leſſor rele ſes all Actions Real, le (hall rot avs 
tion of Waſte in the Perionalty only; And if he releaſes all Actions Perlonal, ke fall nor bot 
Action of Waſte in the Realty only. Co. Litr. 285. a. 
A Releaſe of Actions Real, or of Actions Perſonal, is a good Plea in IF it o! Haſte, ond in 
which are Actions mixt, and ſo it ſeems in Duare Impedit. Br. Relcaſes, pl. 92. Cites Lib Litt!. 
Tit. Relcaſes. S. P. Co. Lit. 285 a.— But Br. Waſte, pl. 29. is that a Reie::fe of all A. 1 
ſonal is vo Plea in Waſte ; for it is an Alion mixt, and brought in the Reaui ,; und cites 42 F.; 
* But Diſſeiſer in Ae may plead Releaſe of Actions Perſonal, but not of Actiors Real; {rt 
the Tenant ; for the Tenant may plead the one or the other; and it ſeems alio that are i 
Mixt Action. Br. Releaſes, pl. 92. cites Lib. Littleton, Tit. Releaſes. 


— — — ** * 
— * 
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(M) What Thing may be releaſed by expreſs N 


1, IF the Recognizee of a Statute teleaſes to the Conor all hi 


Right in the Land, and all Manner ot Actions which by 10: 


the Statute he ſhall have in the ſame Land; this {hall bean? 
charge of the Land, 15 Afl. 7, 25 E. 3. 51. 


Releaſe. | 3 1 7 


. A Covenant nor broken map be releaſed by Releaſe of all Cove- 5 Bey, -1 
nants. Tr. 16 Ja. B. B. in Witton and Bie'g Cale, agreed per Cu⸗ e 2 


riani. Co. I, Albany 112. b. Co. 10. Lampett 51. b. But Releaſe 


of. all Cour - 
narts 18 no Diſcharge of a Bond for Performance of Covenants after that the Covenants are broken ; tor 


the e gag being forfeited, is not diſpens'd with. D. 57. b. pl. 28. Mich. 35 H. S. in Caſe of Read 
Y, Bullock. 


z. Ik Leſſee for Years grants over his Eſtate, reſerving a Rent during Poph. 136. 
the Term; this Rent ſhall be releaſed by Releaſe of all Rents. Tr, * © 
16 Ja. B. R. in itton and Bie's Cale, Agreed per Curiam. 8 

4. It A. recovers in Treſpaſs againſt B. in B. B. and after B. Bees | 
brings ric of Error, and then pending this Writ A. releaſes to B. 7% J 
all Executions, and after the judgment is affirm'd, and new Damages „e and 
iren to A. tor the Delay upon the Statute of 3 H. . the ſaid Relcaſe / Cro. 
ſhall not bar A. to have Execution of thoſe Damages, becauſe he 25 C. 
had not any Right to have the Execution, nor to any Duty at the Reb. 
Time of the Releaie made. 19. 12 Ja, B. N. between CY and & But 
Darrant ud judged. Yelv. 217. 


Brownl. 221. 
and Bulſt. 157. Durrant v. Child are upon a different Point. — “ For more as to Executions ſce (U. 3) 


(N) What ſhall be releaſed by Releaſe of All Surg. 


1. DE ſuch Releaſe a Pan ſhall be barr'd to ſue Execution of a Re- Br. Releaſes, 
covery of Damages by Fieri Facias, Elegit or Capias ; for the Fl.. cites 


Court will not grant them without Prayer of the Party, which 1s a Sher 153. b. 
Sit. 19 . 6. 4. in Altham's 


8 : : Caſe, cites 9 
H. 6. 4 But it ſeems miſprinted, and that it ſhould be 19 H. 6. as in Roll. —- 8. P. Co. Litt. 291. a. 


2. Tf A. recover Debt or Damages a gainſt B. and after relcaſes to Br. Releaſes, 


him all Suits, this ſhall bar him to have Execution by Capias or Ele- g ff - cies 


git, 26 3), 6. Execution 7. BE : Fitzh. Exe- 
3. By Releaſe of all Suirs, a Writ of Error is gone. Lat. 110. Cole's cution . 
Cale. 8. U Per 
Newton J. 


0) What ſhall be releaſed by Releaſe of All Debts and 
Duties. [Or, All Debts or Duties. 


l. 1 (a Yan] releaſes all Duties, this does not bar a Wrir of S. For Bu. 
Account, becaule there is not any certain Duty before the Ac- enen 


b Things cer- 
colint made. 20 10. 6. * 8. b. ro, 

what ſhall 
fall out upon the Account, is uncertain; and tho' the Latin Word is Debita, yet the Duties extend to 
a! Things due that are certain, and therefore diſcharge Judgments in Perſonal Actions, and Executicn 
ailo. Co, Litr. 291. a.— * This ſeems miſprinted for (6) b. 


. If A. recovers Debt or Damages againſt B. and after releaſes to Pr. Releaſes, 
B. all Duties, this ſhall bar him to have Exccurion by Capias or Ele- Pl; 1 cites | 
bc, becauſe the Outy is extinct, 26 0. 6. Execution 7. Firzh. Exe- 
| cution . Pr 
| Newton ].——S Rep. 153 b. in Altham's Cate, 
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;. Ita Feme releaſes to another all Actions of Debt, this ſhall bar 
her of a Writ ot Rationabili Parte bonorum which ſhe had Right tg 


have. 17 E. 3. 17. b. | 
S P. And 4. If a Conuſor of a Statute Merchant be in Execution and his Lands 


1 >" alſo, and after the Conuſce releaſes to Him all Doebts, this ſhall dil 
charge the Execution; becauſe the Oebt is the Caule of the Exe. 


charge of | | 
the Debt CUtion, Co, Litt. 76. 

which is the 

Cauſe, diſcharges the Execution which is the Effect. Co. Litt. 76. a. 


mm ʒ(x 


(P) What ſhall be releaſed by Releaſe of Al Actions, 
o, All Manner of Actions. | 


Br. Releaſes, x, If a Man releaſes all Actions by this He ſhall relcaſe as well 


of ng Actions which he has as Executor as other. 39 E. 3. 26, 


Kirton —— This Caſe was queſtioned by Powell J. whether it be good Law at this Day, but he ad. 
mitted that if there had been no other Debts for the Releaſe to work upon, then it had releaſed the 
Debt duc to the Plaintiff as Executor. Ld Raym. 2 Rep. 1306. Mich. 9 Anne. Hutchinton v. Savage. 


8 By a Releaſe of all Actions he hall not reicale an Annuity. 39 h. 
2awdy J- 6, Annuity. 43. 
z. Bur ſuch Releaſe ſhall releaſe the Arrearages incurred before, 


| Fol. 405. 39 I), 6, 43+ 


WW a ii, 
in the Caſe of Hoo v. Marſhal. cites 4 E. 4 40. In Debt for the Arrearages of an Him; the De. 
ſendant pleaded a F eleaſe of all Actions before the Day of Payment and after Oyer of the Decd, it was 
demurred thereupon, and held to be no Plea, becauſe a Releaſe cannot diſcharge a Duty which was not 
then in Being; wherefore it was adjudged for the Plaintiff. Cro Eliz. $97. pl. 20. Irin. 44 Eliz. in 
C. B Tuke v. Cheek. — Bulft. 178. S. P. by Williams J. and the whole Court inclined to be of the 
ſame Opinion. $2 

Grantor of an Annuity in Fee, upon the firſt Day of Payment paid it to the Grantee, who gave him an 
Acquirtince, and at the End thereof was a Releaſe of all Actions; At the next Day of Payment, the 
Antuicy being in Arrear, the Grantee brought a Writ of Annuity ; The Grantor pleaded this Releaſe 
in Bar; and upon Demurrer to the Plea, it was inſiſted for the Defendant, that by the Releaſe of all 
Actions the Annuity was determined; becauſe an Annuity ſeems to be a Thirg in Action, and the 
Party had no Remedy to recover it but by Action; and therefore if the Action 15 releaſed, the Thing 
itſelf is ſo too, but adjudged, that tho? that is true, yet It 3s net a Thing in Aion, for before the Day ot 
Payment no Action lies in this Caſe. Mo. 133. pl. 279. Trin. 25 Eliz. Digg's Cafe. 

fa Man has an Annuity for Term of Years for Life or in Fee, and he, before it be lel ind, releate; all 
Actions, This ſhall not releaſe the Annuity ; For it is not merely in Action, becavſe it way be granted 
over. Co. Lit. 292. b. 


5 P. Br. 4. Ika Pan recovers Pamages in Aſſiſe, aud after releaſes to tit 
Helene Becoveree all Manner of Actions, tits ſyalt retcaſe his Kuocurion by 
P*Þ: , - — Scire Facias, [0that he ſhall not have this Execution upon this 3439 


Br. Seite ment contrary to this Releaſe, x E. 3. 26, b. Abmirtey 69 aut. 
Facias pl. 2 E. 3. 30. Same Cale. 


158. Cites 

S. C. & Litt. tit. Releaſe accordingly — Contra Litt. S. 504. That if a Man reccvers Delt on Lm 
and he releaſes to the Defendant all Manner of Actions, yet he may law fully ſuc ſue /cixecrerion £5 07 
a ſatisfaciendum, co by Elepit or Fieri Facias ; For Execution upon ſuch a Vy rit cannot os aid a1 
Action.—— For regularly an Action is ſaid in his proper Senſe to continue till Judgement be given 89% 
after Judgment then does Proceſs of Execution begin, and therefore a Releaſe of all Actions reg dig 


* * ® 75 . - 1 $4 4 
Is no Bar of Execution; For the Execution begins when the Action ends, and therefore the Found 


. * . * . * 1 4 4 0 7 
of rhe krit is an Original Writ, and determines by the Judgment, and Writs of Exccutlon are cate» 
Judicial, becauſe they are grounded upon the Judgment. Co. Lit. 289. a. 


S.P Co. 5. Tf J recover againſt J. and have his Body in Execution, and alter 
Litt. 291. a xcleaſe to him all Actions, pet he ſhall remain in Priſon, Pesdtite th 


Plaintiff it? 


_ _ Releaſe; — 77" 


= UT A f : g 
Duty remains, and is not extinguithed bythe Releaſe, 26 H. 6. Er- aber lag. 
ccution + ment re- 


b | leaſes to the 
Nefendant all Actions, and his Body is afterwards taken in Execution, he ſhall not have an Audira 
werela upon it; For Execution is no Action. 8 Rep. 153. in Altham's Caſe. For Execution be- 
gins wh cn the Action ends. Co. Lit. 289. a. 


6. In Aunuity, Releaſe of all Actions Ratione Debiti Compoti, ſeu alterit's 
cojuſcunque Contratits is no Plea where the Plaintiff counts by Preſcrip- 

tin; For ir may be betore Time of Memory. Br." Annuity, pl. 42. 

cires 12 R. 2. and Fitzh. Releaſe 29. 

„ Where an Abbot aliens, ſo that Contra Formam Cullationis lies, Re- 

leaſe of all the Right ro the Abbot is not good; For he has nothing in 

the Land; Contra of Releaſe of all Actions to him; For Action lics a- 

gainſt him. Br. Releaſes, pl. 14. cites 14 H. 4. 37, 38. 

g. Releaſe ot all Actions will not extinguith Executions ; Quod nota. Brut a Re- 
Br. Releaſes, pl. 87. cites 26. II. 6. & Firzh. Execution, 1. leaſe of all 


Actions was 
admitted a good Bar of Execution upon Statute Merchant, and yet Execution is no Action, Br. Barre pl. 35. 
cites 24 E. 3. 27 — 8. P. Brooke ſays the Reaſon ſeems to be inaſmuch as the Plaintiff may have Ac- 
tion of Debt upon it; Contra Littleton in his Chapter of Releaſe ; For Statute is only an Execution. 
Br. Statute Merchant, pl. 47. cites 29 E 3. 22. 


9. It a Man ſues an Appeal of Felony rf the Death of his Anceflor again(t 

another, tho the Appellant releaſes to the Defendant all Arey of Actions 

Real and Perſonal,uhis thall not aid the Defendant; for that his Appeal is 

not an Action Real inaſmuch as the Appellant ſhall not recover any Re- 
alty in ſuch Appeal; neither is it an Action Perſonal, the Wrong being 

done to his Anceſtor and not to him; but if he releaſe to the Detendunt 

all Manner of Actions, then it thall be a good Bar in an Appeal. Litr. 

8. 509, 

15 ln an Appeal of Rol bery, if the Defendant will plead a Releaſe of Sit is of 
the Appellant of all Actions Perſonal, this ſeems no Plea; For an Ac- AD 
tion of Appeal, where the Appellee ſhall have judgment oi Death &c. is e t 
higher than any Action Perſonal is and is not properly called an Action . of 
Perfonal ; and there if the Delendant will plead a Releaſe of rhe Ap- Felony or 
pel lant to bar him ot the Appeal, in chis Cale he muſt have a Releale of H 


ail Manner f Appeals, or all Mauuer of Ad ions, as it ſeemeth &c. Litt. TN i — 
\ « $ 1 Ups. 
8, Fol. ment of 

3 4 Death, and 
are within Littleton's Reaſon. Co. Lit. 288. 


11. [t after the Year and Day the Plainriit ſue a Sire Facias why the Tho a Scire 
Piaiatt fvould net have an Execution, it ſeems ſuch Releate of all Actions £44 is a 
tall be a good Plea in Bar; Bur ſome hold the contrary, becauſèe a Scire . 
Facias is a Writ of Execution, and is to have Execution &c. Bur be— ee Yep 
aus upon the fame Writ the Detendant may plead divers Matters alter Detendant 
judgment given to ouſt him of Execution, as Outlawry &c. "This may wan there 
vell be ſaid an Action &c. Lit. S. 50g. r 
12. 30 in a Scire Facias upon a Fine a Releaſe of all Manner of Actions is Kacias ;; 1c 
4 good Plea in Bar. Lit. S, 506, cornted in 
N of an [Atlion, and there fore a Releaſe of all Actions is a good Bar of the ſame. cb. Tit . b. 
Wrir 8 Fer Is e f 255 a Releaſe of all Actions is a Bar of 4 Hcire [al iS, „. 10. is A 
the fare ER... 7 N HY of a New Original, therefore Judgment 00 a Scire, Facias mall have 
OW. as upon a Neu ) riginal. Arg. and of that Opinion was the Court. Comb 455. Nich. 
. z. B. K. in the Caſe of W oodyer v. Greſham, 


; 13. If a Man by his Deed be bound to another in a certain Sum of Mo- 7 - the 
1 5 o pay at the Feaſt of St. Michael next enſuing ; It the O! 7:22e before Debr i 5 
"ſaid Feaſt releaſe the Obligor all Actions, he thall be barred ot the Duty g,.lb ml 
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8 P. Co. 21. Bond to pay Money at 4 ſeveral Feaſts ; 3 of the 4 are pas,; Re 


220 Releaſe. 


ly in Ac- for ever, and yet he could not have an Action at the Time of the RA 

tion; and : 3 ; eleaſe 
* made. Lit. S. 512. 

there fore TW ; ; 

thoꝰ no Action lies for the Debt, becauſe it is Debitum in præſenti quamvis fit ſolvendum in futu 

becauſe the Right of Action is in him the Releaſe of all Actions is a Diſcharge of the Debt itſelf GY 15 

292. b. — 5 Rep 28. Paſch, 1 Jac. C. B. in Middleton's Cafe. — S. P. 8 Rep. ol 

Caſe. 


» 
1 


118 
53 in Althar; 


Godb 12. 14. But it a Man leaſes Land for a Year rendring at Michaelmas 
5 8 4 4; and atterwards belore the Feaſt he releaſes to the Letlee all Actions 5 
o . = 3 


Eli C. atter the Feaſt he ſhall have an Action of Debt tor the Non 
Anon. S. P. the 40 s. notwithſtanding the ſaid Releaſe. Lit. S. 513. 

For ſuch 

Releaſe diſcharges only Arrearages, becau'e the Covenant is executory. — This Releaſe ſhal! mk 
the Leſſor of his Rent, becauſe it was neither Debitum nor Solvendum at the Time of the Releaſe mas, 
For if the Land be evicted from the Leſſee before the Rent becomes due, the Rent is avgidea 2 
isto be paid out of the Profits of the Land, and it is a Thing not merely in Action, becauſe Tack. 
granted over ; But the Leſſor before the Day may acquit or releaſe the Rent. Co. Lit. 292, b. — y 6. 
153. in Altham's Cate. ler 


Pay ment or 


15. By a Releaſe of all Manner of Actions, all Actions, as well C. 

minal as Real, Perſonal and Mixt, are releaſed. Co. Lit. 239. hb, 

8. & K Rep. 16. If a Man by Deed covenants to build an Houſe or make an Eſtate 
Aj iws and before the Covenant broken the Covenantee releaſes to him all Actions 
Caſe. Suits and Quarrels, this does not diſcharge the Covenant itſelf; becaule 
at the Time ot the Releaſe Nihil tuir Debitum there was no Debt 0 

Duty, or Cauſe of Action in being; But in that Caſe a Releaſe of 4 
Covenants is a good Diſcharge ot the Covenant before it be broken, Co 


Litt. 292. b. 
17. It a Man be indicted by Conſpiracy, and aſter releaſes to the Conſpi. 


* 


rators all Actions, and after that the Party indicted is arraigned upon 

this Indictment, and by Trial acquitted ; Gawdy J. doubted whether this 

Releaſe would bar him in an Action of Conſpiracy or not. Goldsb, 16+, 

i in the Caſe ot Hoo v. Marthal. 
unn 8 18. There is a Difference between a Duty upon a Contingent and a Duty 


leaſe of ir | | : ore ſuc 
HO wy „% abſolute; For if I covenant to infecff you of the Manor of D. betore ſuch 


broken. And. 4 ay” 4: and bind myſelt by Obligation to perform the Covenants, and before 
64. pl. 78. the Day you releaſe to me all Actions, there the Obligation is diſcharged 
Nich. 23 & but not the Covenant; For the Obligation was an abſolute Duty, and 


24 Eltz. 
2 the Covenant but contingent. Per Popham Ch. J. Goldsb. 168. in tte 


Chute. Caſe of Hoe v. Marſhal, | 
Ow.-1.8.C, 19. By a Releaſe of all Aions, Daties, and Amercements, it ſeems ad. 


* 


mitted, That a Relief and Herriot, which were in Queſtion, were relex{- 
ed. Cro. E 37o. pl. 10. Paſch. 37 Eliz. B. R. Rotherham v. Crawley, 
§. P. Br. 20. Diſſeiſee releaſes to Diſſeiſor all Actions, this is no Releaſe t nis 


Entre Cong. Right of Entry ; For when a Man has ſeveral Means to come ar his Right 
5 leaſe one of them eſpecially, and yet take Benefit of the othe 
19 H. 6. 4 — & may rc Cale one OL. elpecia 9g and yet take Benent OT t e Other. 
Br. Relcaſes, 8 Rep. 151. b. 152. in Altham's Caſe. 
[. 21. cites 

& C. Per Newton, Quod non Negatur. — S. P. Co. Lit. 268. a. But if a Man has not any Mears 
to come to the Land but by way of Action, there by a Releaſe of all Actions his Right by Judgr- : 
of Law is gone incluſively ; becauſe by his own Act he has barr'd himſelf of all Means to come an. 
8 Rep. 152. a. in Altham's Caſe. — S. P. Co. Lit. 268. a. 

As if Diſſeiſee releaſes all Actions to the Heir of the Diſſeiſor, his Right is gone by Judgment of Li» 
8 Rep. 152. in Altham's Caſe. — Co. Lit. 286. a. S. P. 


Lit. 292. b. leaſe of all Actions before the laſt Feaſt diſcharges all; Otherwiſe of Rei 

8 Rep. 153. in Altham's Caſe. 
S. P. Co. 22. By Releaſe of all Actions all Cauſes of Action are releaſed. 5 Rep 
Lit 285. a. 153. a. b in Altham's Caſe. Dill * 
1 23. If I releaſe all Actions to my Diſſeiſor, yet after the Diſſciſcr's Da. 
eg From: 2 I may have Writ of Entry in the Per & Cui againſt the Heir ct eee 


never ex- eile! 


* 
* 


V 
hl 
6 
1 
1 
E 


i Releaſe. 3 2 * 


* 


ſeilor; For this Action was not in Eſſe at the Time of the Releaſe made. * = Act 
5 1 Ot tne Fart 
10 Rep. 51 b. in Lampet's Caſe. hs 1 


tan his expreſs Words, becauſe Æquĩor eſt Diſpoſitio Legis quam Hominis. 8 Rep. 152. in Ajtham's 


Caſe. 

24. Releaſe of all Actions to Bailee of Goods in Writ of Detinue 
,oainit Bailee's Executors, they ſhall not take Advantage of this Releaſe ; 
For this is a New Action founded upon their own Derainer. 10 Rep. 51. 
b in Lampet's Caſe, cites 22 H. 6. 1. ; 

25. By a Releaſe of all Actions a Replevin is releaſed, and the Avow- 
int is Detendant, tho' in ſome Reſpect he is Plaintifl. Per Doderidge ]. 
- Roll. Rep. 75. Hill, 16 Jac. in the Caſe of Lodar v. Samuel. 


Re 


(Q) What Things {hail be releaſed by Releaſe of 
Actions Real. 


7 1 Releaſe ſhall be a good Bar of a Quare Impedit; for it is Br. Kelcaſe. 


11 a Yanner Real, for thereby the Jnheritance {hall be reco⸗ g bens 


bered. 9 iD. 6. 57. Martin. 


2. It an Aﬀiſe of Novel Diſſei/zn be arraign'd againſt the Diffeiſor and 8 P fr pe. 
the Tenant, the Diſſelſor may well plead a Releaſe of A7ions Perſonals leaſes, pl ya. 


to bar the Alliſe, but not a Releaſe of Actions Reals ; For none thall cites Lib. 
plead a Releaſe of Actions Reals in Aſſiſe but the Tenant. Litt. S. 494. EW Re: 
z. Such Releaſe ro one who is only a Reverſioner Expectant on a Frank 
renement does not extinguith Dower ; For Actio eſt Jus Proſequendi in 
Jadicio quod alicut debetur, and the Feme cannot ſue againtt him to re- 
cover Dower by Judgment; becauſe he is nor Tenant to the Precipe, nor 
could he render Dower to her; tor at the Time ot the Releaſe another 
was Tenant of the Franktenement. 8 Rep. 151. a. b. Altham's Caſe. 
4. When Land is to be recovered or reſtored in a Writ of Error a Releaſe 
of all Actions Real is a good Bar. Co. Litt. 288. b. 


5. It a Fudement is given in a Real Attion, a Releaſe of all Actions So if a Judg- 


Real is a good Bar in a Hrit of Error brought thereupon. Co. Lit. 288. b. % be 


given ab 4 


Falſe Verdict in a Real aclion, a Releaſe of all Actions Reals, is a good Bar in an Attaint. Co. Lit. 289. 4, 


6. Releaſe of Actions Real, after Grantee has made Ele ion to bring Au- S.. Cro. 
auity, is no Releaſe or Bar in Annuity; Contra of Actions Perſonal, {72 17 


where Grantee has made Election to take it as a Rent. Jo. 215. pl. 3. 
Mich. 5 Car. B. R. Bodvell v. Bodvell. 


(R) What Things ſhall be releaſed by Releaſe of 
Actions Perſonal. 


. PB this Releaſe an Annuity fhall be barr d. 21 E. 4. 84. 19D. 1; i; bid in 
9. 41, b. Dubitatur 2 h. 4. 13. ſome Bool's 


thar a Re- 


leaſe of all Actions Perſonal, is no Plea in a Writ of Annuity. Het. 81. in Caſe of Gerard v. Boden — 
Where Anruity was granted with Clauſe of Diſtreſs, but did not (ay for himſelf and his Heirs, it was 
Jo. 214. 215. 8. C. accord- 
ng'y, and that tho' Co. Litt. 285. a. S. 492. ſays it is a Mixt Action, yet the Court there held it to be 2 


But it is no Plea in Writ of Debt of Annuity granted for Term of Tears for the 
4N AArreav; 


held clearly to be a Bar. Cro. C 171. in Caſe of Bodvell v. Bodvell. 


Perſonal Action only, 


322 5 Relcaſc. . 


Arre irs due aſter the Releaſe; for this is no Choſe in Act ion, nor Duty till the Day of Paymen: co 


Contra of Obligation. Br. Releaſes, pl. 47. cites 5 E. 4. 41. Br. Annuity, pl. 34, e 05 


4. 40. S. C. SE 


2, This Releaſe ſhall be a good Bar of an Action of Covenan: 
breuait to levy a bine (adnutting the Covenant broken betyre the Re. 
leale) tor this is not Real but 4-crional. 10 0. 6. 13, 


3 3. This Keleaſe is a good Bar of Atiſe. 12 D. 6. 4, 19 U. 6. . 
omg * 17 All. 25. 19 All. 3s adzudged. 9 5% 
8 4. It the Diſſciſce releaſes to the Diſſciſor, or to the Tertenant a Aa 


Perſonal, yet he may well enter. Brooke ſays Quzre it he had releate 
all Demands. Br. Releaſes, pl. 35. cites 17 Afi. 25. 

5. A Releaſe of Actions Perſonal is no Plea in P recipe quid redia, 
contrary in Ale. Br. Aſſiſe, pl. 72. cites 21 H. 6. 17. Xs 
6. Releaſe of Actions Perſonal is no Plea in Writ of Entry in NA. 
of 4{/i/e 3 tor this is Præcipe quod reddat, and ſhall allege Eiplees, 7 
Titles, pl. 12. cites 21 H. 6. 18. 1 

J. It a Man /eafes tor Years LT Rent, and that the Tenant f-4;j 
forteit 20 5s. Nomine pane for Nonpayment at the D 25 Kc. Releaſe of al 
Actions Perſonal made to the Tenant betore the Penalty is toricired, 1 
no Bar; tor it is neither a Duty nor a Choſe in Action till the Ten an 
tails of Pay ment, Br. Releaſes, pl. 47. cites 5 F. 4. 41. Per Arden. 
5 8. It a Man by Wrong takes away my Goods, it Ireleaſe to him all Arn; 
Arg. cites Perſonals, yer 1 may by the Law take my Goods out of his Poiletiion, Lit 
Cro: 667. 8. 497. 

I» 9. It I have any Cauſe to have a ri of Detiuue of my Goods agua 
2 another, tho' I releaſe to him all Actions Perſonals, yer I may b, 
tions Perſo. Law take my Gocds out of his Poſſeſſion; becauſe no Right ot the Gow, 
nal in Writ is releaſed to him, but only the Action &c. Lite. S. 498. 


of Detinue of 
arten, is a good Bar; and yet ſuch Action for Detinue of Charters ſounds in the Realty. Co Li: 
280. b. ; 


* 2 
* 1 


10. In Appeal of Mai hem, a Releaſe of all Manner of Actions Perſonals is 
a good Plea in Bar, becauſe in ſuch an Action he ihall recover noi hi, but 
Damages. Litt. S. 502. 
* Gnotea 11. If a Man be Outlaw'd in an Adt ion Perſonal by Proceſs upon the Hr 
ee, g ginal, and brings a Writ of Error, if ne at whoſe Suit he was 0 arlay'd 
1 nit 7 , Will plead againit him a Releaſe or all Manner of Actions Perſon al, tits 
yor the Plain ſeems no Plea ; * tor by the ſaid Action he 1hall recover en- 'thing in tie 
uf ſpall re- Perſonalty, but only to reyerſe the Outlawry ; but a Releaſe of the Mt 


coter, Op ot Error is a good Plea, Litt. S. 503. 

re/lcred to 

any Perforal Jing, as Debt, Damage &c. then the Releaſe of all Actions Perſonal is a good Plea, bc 

the Plaintiff is to recover, or be . wed to ſomewhat in the Perſonalty. Hut chere by Write Een 
the Plaintiff 9s not be reſtored to any Verſihal or Real Thing, there a Reicale of all Actions K a} of 
Perſonal, is no 3 Co Lit. 288. 8. 


12. There is a Diverſity between Real Actions, d here:: Din a are?! 


be recovered at the Common Law, as in Athie &c. and where Damages ate 
zict to be recovered by the Common Law ut are given & the Katie; toi 
there a Releaſe of all Actions Perſonal is not any Bar, as in the e it 
of Dower, Entrie ſur Diſſeiſin en le Per &c. Mord. 2 Hel &c. C 
Lit. 285. a. b. 


if Debt 13. It the Plaintiff in a Perſonal Action recovers any Debt &c. or 
KC. peo of mages, and be outlawed after Fudgment; there in a Writ ot Error 1: 
OTF ty the Defendant upon the Princip. 7 Fudgment, a Releaſe ot all AXion ns Pet- 


rec eve in 


a Perſonal fonal is a good Plea. Co. Litt. 288. b. 


Action by 

Falſe Verdi, ard the Defendant brings a J#'rit of Attaint, a Releaſe of all Action: Per nal ie 2.50% 
Bar of the Attaint; for thereby rhe Pluintiff is to be reſtored to the Debt &c or Damages whit 529; 
Co. Lit. 289. a. 

14 4; 


8 — 
0 . 


ws — — ee — — . — 


Releaſe. 


14. Ita Writ of Audita Ouerela be brought by the Detendant in the tor- 
mer Action, to diſcharge bimſelf of an Executioa, A Releate of Actions 
Perſonal is a good Bar ; becauſe he is to diſcharge himſelf of a Per- 
{onal Execution. Co. Litt. 289. a. 


. — — oe ww wo - - 


(S) Of all Actions Real aud Perſonal. 


1. Ouch Releaſe will be a good Bar of a Writ of Error upon 
Judgment in Real Actions. 9 Y. 6. 47. b. 
2, 4 Reicale of all Actions Real and Perſonal, ratione Debiti, 
Co mpori feu Ratione alicujus Contractus, ſhall not releaſe an Annuiry 
'; Preſcription. 12 B. 2. Annuity 42. Adzudg'd. 
3. Srire Facias upon a Recognizance ot Debt in the Chancery, the Delen- 
dent pleaded Releaſe of all Actions Real and Perſonal, and a good 
Piea; and ſo was the Opinion of Littleton in his Book. Br. Relealcs, 
pl. 25. CItes 2 ENS 
4. In Appeal by a Feme of the Death of her Husband, the Defendant A Release 
pleaded Relerſe of the Feme after the laſt Continuance of all Actions Real of all Ac- 
and Perſonal; and the Plaintiff demurr'd; and the belt Opinion was, mx" Tong 
that Real is a Thing durable, as Land or Rent, and Perſonal is Da- ſonal, can- 
mages &c. But per Huls, Perſonal is as well the Puniſhment of the Per- not bar an 
fon as Damages, and the Punithinent here is by Death, theretore a good 3 
Far. Contra Littleton, tit. Releaſe; therefore Quære. Br. Appeal, pl. 838 
29. cites 9 H. 4. 2. NR otects 
Common or Civil Actions, and not to Criminal On Lit ae b. 


(J) Of all his Rzohr. 


Tf a Pan has Title to Have a Writ of Error upon a Recovery in 
Kcal Action, It he releaſes all his Right, this ſhall extinguiſh 
the Writ of Ercor. 9 Þ. 6, 47. b. 48. b. 
2. Ik Leitor releaſes to Leſſee all his Right in the Land, the Rent This will 
clerved UPON the Leale is gone thereby. 19 Ii). 6. 23. extinguiſh 


the Rent; 


per Hale Ch. J. Freem. Rep. 367. pl. 470. Paſch. 16-4. Anon. 
3. So If the Lord releaſes to the Tenant all hig Right ta the Laid, Afi of 35. 


ie Rent Service is gone thereby. 19 H. 6. 17, FL 
, fenden 
= the Land was held of the Plaintiff's Fatler ly 16. 6 d per Annum, and Fea'ty, and the Father 
en reiceled off Tis Nieht ei be had in the Land. Judgment f contra Factum Patris, cujus Heeres 
He Per Penk, It may be that we demand a Rent-charge, or Rent-Seck, and alſo it is only 
't!ercfore as tothe Reſt we have Title. Wich ruled them to Anſwer; for the Relene of 
- Bight extingriſhes all the Rent, be it more or leſs. Quod nota. Br. Aſſiſe, pl 360. cites 41. Atl. 6 


. 0 If the Grantee of a Rent-charge relcaſes tu the Tertenant 
ah LILET in the Land, the Rent is gone. 19 Y. 6, 17. 
5. Ii Man corenents with me to grant to Me a Rent out of his 
1 Leah it 5 after releaſe all my Right in che Land our of which &c. 
el this hall not Lar ine of my Wiit of Covenant, 14 D. 6. 12. b. 
. If the Conuſce of a Statutè relgates to rhe Conuſor, being ſeiſed of Ser Satute 


te Lend ſub jet to the Statute, ail his Right in the ſaid Land. pet this (AL) pl. $.— 


4 does not dilcharge tle Land; becauſe the Land is not charged by the 
i Statute. 
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e HERE" 5 — 
» Statute, but the Body of the Conuſor, and the Land only Charge. 
5 able by Bealon thereof. * 25 All. 7, 25 E. 3. 51. b. 45 E. 3, 22. b. 


* n - | . 
„umg., All one and the ſame Cale. Cook. 10 Lampett, 47. b. 

by A he de- 

clarei!, , 7. being beund to him in a Receenizarce of 1000 1. enfeoff'd B (the Defendant) of his Las 
who iz ie ration that the Plaintiff u culd aſſ.on 115 Necegvigs ance to im, premiſea to pay the Plaintiff &/ 
Peter dam pleaded Non Allumpfit. It was found that the Conor, at the Time of the Recognirance 
vas gift the Land ſold to the De{endant, and of ancther Cloſe called li. ard that he wage a Perſe, 
tr I of Hat ide, and that A. the Plamtiff, releaſed to the ſaid H. all bis Rig, Intereſt, and 1 — 
in I. and a ii, A. inieffed the Defendant, who promiſed ut ſupra. It was inſiſted that by the 
Relewe of all his Right and Demard in W. to H. who had Part of the Land chargeable with my 
ect, the whole Recognizance was diſcharged, and then it could not be afligned over + 4 
that a Reloate of all his Ripht in the Land diſcharges the Recognizance, tho' before Execution a But hy 
«hole Cont refolved, That the Releaſe to H. is no Diſcharge; for when that was made it being before Ex- 
cntion turd) he had no Right nor Cauſe of Demand in the Land; becauſe the Land is not the Deb 
kit the Perion, and is charged only in reſpect of the Perſon. And adjudg'd for the Plaintiff ; and «4. 
Iuttices of G, B. being corterred with, thought the Relcaie not any Cijcharge of the Execution, Ci. 
I. 551. pi, 2 Paſch. 39 Elz B. R. Barrow v. Gray. i 


a 
* 


YARN », Ita Term for Years of Land be deviſed ro one tor Lite, the 
e Remainder ro another, by which he in Remainder has a Pothbility g 
y a future Intcreſt, he may well, by Releaſe of all his Right, erin: 


tent ſuch | 1 2 —.— 
execurory  £ulth his PIdifivility ; becauſe it is a near Poſhbility that he thail (yr 
Intercit cn Vive the other, and this Expoſition is tor the Quiet of the Poe 
Von fv, fon to ertinguiſh the Jolibility, Co. 19, Lamper, 47, b. Ubjiingy, 
cer, during BUT there is Title and Intereſt alſo. 

the Life of 

the firſt Deviſee. 10 Rep. 4-. b S. C. 4 Rep. 66. — If a Man leaſes for Life, the Renu 
over to JS. in Tail, and after J. F. releaſes all his Right to the * Tenant jor Life, his Eftate is no: e. 
larged thereby; Per Cur. For neither Eſtate Tail nor Fee Simple can be oiden by ſuch Releaſe Br lie- 
leaſes, pl. 95 cites 13 H. 7. 10. — * So where it was ro Tenant for Life (and i, Heirs) this is or 
for Term of Life of him who releaſed by reaſon of the Tail. Br. Releaſes, pl. 82. cites 43 Aff. 43 


g. So it ſcems if a Term be deviſed ro one fo long as he Nall hate 
Iftlue of his Body, the Remainder over, he in Remainder may te 
lcale his ]Ioifibility by releaſe of ail his Bight ; for ths" this 130 
ſibility is not ſo near as the other before, pet this 18, by reafonabl- n 
tendment, a Polſibility which may happen, otherwiſe it wauld not ic 
a good Remainder, | 7 
9, So it ſeems if a Man deviſes his Term to another, fo long 
he thall have Iſſue of his Body, and dies, by which his Executor hass 
Poſſibility of Reverſion, that he may releaſe this Doſlibillty by Rc 
icale of all his Right, kor the Cauſe atoretaid. 
10. Watt againſt Tenant for Life ot the Leaſe of his Anceſtor, the 7: 
nant pleaded Releaſe of the Anceſtor, of all his Right for him au, #1 
* All the * Hers to the Tenant for his Life, 2 that he nor his Hleirs a- Revit 
Ne may Challenge, Claim, or Demand, during the Life of the Tenant ; dd 
Bur the Vr the beſt Opinion was, that it is no Plea ; tor yer the Tenant has but id! 
Book is Term ot his Lite only, and if he aliens, he in Reveriton may ent! 
(Heirs) and by a Releaſe nothing can depart but that which is in Action, 7 
Eſſe, at the 'T'ime ; and this Waſt was done alter; but contra, f Ort, 
tor it the Leſſor grants that the Tenant thall not be impeach'd 0! 
or may do Waſt, this is good. Note the Diverſity. Br. Wait, | 5 
cites 42 E. 3. 23. 24. 1 
Cro E. 216. 11. Zit hes are not extinguiſhed by a Releaſe of all Right of --- 
8 ST Lc. for they are not iſſuing out of Land, nor are they extinguithed by 
LEO An of Poſſeſlion. Le. 248. pl. 386. Mich. 33 Eliz. B. R. The Piller 
Fliz. B R. Lincoln v. Cooper. 


Stile v. Mil- 
er. 8. P. —— Ow. 39. S. P. Stile v. Miles. 


1 : 
Land was 12. Title by Condition or Alienation in Mortmain is extinguiſhed by ber 
Fehden jeaſe of all his Right. 8 Rep. 153. b. in Altham's Cale. 


ondition; | | 
if A. releaſes to the Tenant by Fine all his Right, vet the Condition remains 2 And, 25 cues the d 


of Denham v. Dermer. 
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fa Man quitclaims a Right before the Right happens, the Quit- 


LY 
claim is void. 10 Rep. 17. b. in Lamper's Caſe. 


14. It a Man releaſe all his Right in ſuch Land, this will not diſ- 
Judgment not executed, becauſe ſuch Judgment doth not give or 
Right, but only makes it obnoxious or liable to Execution. 3 
Salk. 298. Trin. 13 W. 3. B. R. Lacy v. Kinaſton. 


charge 4 
elt any 


_—_— 


(C) What Things may bs releaſed by Releaſe of 
All Demands. 


1. A Releaſe ot all Manner of Demands is the beſt Releaſe tg Him Brilgm. 124. 
£9 whom it is made that he can have, and ſhall enure molt to 
his Advantage. Litt. 117, EL EEG 

2, If A. recovers againſt B. in B. N. in Action of Treſpaſs, and Sc (M) p! 
aficr B. brings Writ ot Error in the Erchequer-Chamber, and pend- + © 
ing this A. releaſes to B. all Demands; and after the ſudgment is 
alurmed, and new Damages there given to A. for the Delay upon the 
Statute of 3 H. 7. che {an Veleale ſhall not dicharge thoſe Damages, 
becauſe nothing was 21921 to him at the Time of the Releale made. 
nor anp Inception of aup Otity. 15. 12 Ja. B. N. between (%% 
and Durrant. Adjudg'd. 

3 Ik A. takes a Dittreſs for Rent as Bailiſf to B. and by his Com- Flint v. 
mand, upon the Land of C. and after releates to C. ail Ocmands, and 1 g!Lorne. 
then C. brings Replevin againſt A. who makes Conuſance in Night of; * 105 
B. and as his Bailiff; De may well do this, and ſhall not be barred n 
by the ald Releate, becauſe at the Time ot the Releaſe made he had Bur it this 
not any Suit nor Demand againſt C. but up had taken a Dif Releaſe had 
trels in the Right of another Man. 9). 13 Ja. B. B. de 
Avou rv, Coke Ch J. ſaid, That perhaps it might have bzen another Caſe. —— Roll. Rep. 246. A 


ac cordingly. 


2, So ſthould it be cho' the Releale was made aſter che Replevin 
brougyt, and betore the Conulance made by him. M. 13 Ja, B. HH, 

5, So hour it be tho! the Kelcaſe was made alter a Wirhernam 3 Bulſt. 115, 
brought, and belore Conutance mäde. M. 13 Ja. B. N. between e 


unt ann Langhorne. Adjudg'd. — e 
Rep. 246. S. C. accordingly. 


6. By ſuch Aclecalt all Manner of Demands are extint and gone. 
LIE. 117. 


7. Do this Acieate ail Actions Real arg extinct and gone, Lit. 117. 8 T. Tir 
ot 5 8. 


8. >) this all Actions Perſonal are extinct, Litt. 117, | S. P. Litt. 
N ; S. 508. 
9. By this all Actions of Appeal are gone and extinct. Litt. 117. 8. F. Lin 
J. 508. 
10. By ſuch Releaie a Right of Entry, and every Thing which ts Co. Lin. 
imply'd therein, 13 reicaltd. 6 H. 7, 15, 3 


leaſes all Demands excludes himſelf of all Actions, Entries, and Seiſures. $ Rep. 154. a in Alcham's 
Caſe. — Cites Br. Releaſes, pl. 90. 34 H. 8. Chauncy's Caſe. 

Ita Common Perſcn releates all Nemands, this extends to Inheritances, Rents, Rint t of [try &c. for 
ail thoſe arc implied in Demands. Br. Charters de Pardon, pl. 67. cites 6 H. 15. ———- Hut if the 
Fine releaſes all Demands, or pardons them, this ſhall not extend to any Inheritance, I'd. — Br. 
Prerogative, pl. 62. cites 8. C. — Br. Releaſes, pl. 44. cites 8 C. — Ibid. pl. go. cites 8 C. 


11. If a Man has a Title of Entry into any Land or Tenement BY 5. P. [Lit 
th Belcale is Title is gone. Lift, 117, Tr. 16 Ja, D Fr 
4 () Ion 


1 — 
— a — 4 —— 
— — —ä—ĩ4 We 
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D Mitin * and Bic's Caſe, Agreed Per TCurtam. Co. Litt, «9 
S. 509, 34D, 8. Brook's Releales 90. Contra 19 1), $ 151 


ND Fitz Ja mes. 


in his Com- 
ment upon that Section, ſays, That (Title) is taken in the largeſt Senſe, including Right al 0 
: 9 


Litt 292. 4 


t 12, By ſuch Releaſe made to the Tenant of the Land, a Conme, 


8 orf Paiture ſhall be extinct. Litt. 117. 
Ji! . 201. 1 
G. C. 3. wa F 3. If 7 poſſeſs'd of Goods loſes them, _ they come to abs Tan 


OV VOOGY 


54% Fen Tine bctore Habuit, vel babere polult againſt B. {or an 10 2 
e 1n- Matter ar Thing whatloever xc. CTyis ſhall bar A. or the ! dopcrty 
e » the Goods ; {0 that B. has the abſolute Right in thei; by fi 19.3 
2 __ leaſe, M. 13 Car, B. N. between 2 aud Saunders per Cutis um, 
J adjudged upon a Oemurrer ; But note, That this was not nt; 
clit and urg U to the Court, but the I rincipal Aueſtton was upon tie Ban 
Derag lig in which this Releate was admitted good to walter 902 Bache 


and erte Intratür. Vill. 12 Car. Rot, 


ſaid 7. F. 
gade the ſame 
Tnitenture 10 7. T. and after the ſaid G. C. brought Action of Detinue agai; 775 f who lead. thet . 
ſaid J, S. fund the Indenture, and that the /. id G. C. releaſed to the ſaid J. . a 3 and Len and. 
- 2 z;ter t. e ſaid f S. cave the ſaid [denture to the ſaid, 7 T. Jann ent f1 i Actio and it was 

8 the Cafe bein 8 of Land demanded there, that this a g 0d Bar, and that the Rele te 
mand ſhall ex-lude the Party from ſeiſing the Thing, a. iq from his E try into the Lard, | 
Property of the Chattle which he had before; and it was moved in 13. ] R. and they wor the lr a 
Opi: ion, and ſaid that the Keaſon 15 inaſmach as Entry into Land, ard &. jure of e Gods we U. 
maids in Law; quod nota ; and Littleton in his Chapt ter of Releales accor dingly. Bar F ames 
Ch. J. was of the contrary Opinion. 25 H. S. But all here were a; aint him. Br. KCleaſes, T's 9. ci 
34 H. 8. 
AT ſe of 14. A Rent between very Lord and very Tenant, map be releaf: 
1 Ka 4. pri by Releale of all Demanos betore Day ot Payment; for It lies in S. 
7 1.4 ple, d- mand always. 40 E. 34 45, 
ed a Nele 


ſe 
from rhe Plaintiff of all his Riot in the Ioiety of the Vanor of D. and all Actions and Demands, ard at 
this Time no Rent «vas due, nor Arrear; and yet by the Opinion of the Court it is a good Bar, by Read on 
of this Word Der mands ; wherefore the Plaintiff was Nonſuited. Br. Bar, pl. 61. cites 23 Af. 5 — 


Br. Releaſes, pl. 3 CItCs 8. 
By eleaſe of Demands, all Franktenements and Inheritances Executory are relcaſed, as Rent: &. 


g Rep. 154. in Altham's Caſe: 


r iS. 15. Litt. 11). A Rent- Service ſhall be releaſtd thereby. 

„ ev 

102. Littleton is to be intended of Rent Service in greſs, as a Seigniory ; Per Windham, Mallet a0 
Foſter J. Paſch. 15 Cr. 2. B. R. in Caſe of Henn v. Hanſon. 


ws 


16. Aid to marry a Daughter may be releaſed by  tyole YICEVS 3, be- 
ſore it be due, if he recites that where he holds by Fealty, R nk, E 
cuage, and Aid, to marry his Daughter, and he reicaſes ail D: 
mands, ercept Kent and Fealty, 40 E. z. 22, b. (But duet! 
it be not an Incident tile 4 
By a Releaſe 17, By a Velcaſe of all Oemain 108, a Rent-charge in Fee Bay UC if 
3 leaſed ta the Cenant of the Land, rho' nothing ot "the Rent be Ari 
2 ar rhe Time Of the Releaſe; for the Bent is always in Demand. 25 


ands, 
Rent * All. 5. Cur. Litt. 117. 


is extinct. 
1 . . 4 T's; 
Litt. 8. 510. Releaſe of all Demands, is no Releaſe of Rent whon Leaſe for Years not then dug. 1 - 


99. Hen v. Hanſon. 


ae 8. — 


1 
; ”w ee 16 4% . P N 1» 2 5 * 0 n ee He . 2 — 
er nat, and til Oetault of fDapment by hun the arger to net baüng te 


—— — — —— L — E 2 „ —— 7 ——— 6 0 ** 
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— 


18. A Statute Merchant may thereby be releaſed betore che Day 0105 8 
Payment. 40 E. 3. 48. g 291.0, 
19, Againſt ſuch a Releaſe a Man (hail not ſue Execution of a Judg- By gich Re- 
ment tor Damages by Sclre faclas. 19 I), 6. 4. udjudged. baſe | "7 
[vecutions are gone. Litt. S. 308. 


20, Vy ſuch Releaſe Execution of a Judgment for Damages (hall be 
dicchargeö; becauſe the ſuing ofa Fieri Factas or other Wit or Ere⸗ 
Cu 


1501119 1 Demand; kor it ſhall not be granted withoitr Oeinand of 


1c Pcceberor, nor the Montes disburs d; and theretore a7 dich 
Zeltale he ſhall not fue Execution by Ficri Factas, Capias, of Elegit. 


1990.4. 8 
21. By d Relcale of all Demands a Covenant velore t is broken Cro. J. 170. 
3311 not ve reicaled ; (or betore the Breach it is not in Demand. In 5: 6 


ge A N 1 ds V Teng S. C. Cited 
tratur. 2). 4 Ja. D. A. between Hamncuck and Field aU3USPIL J. Blit IR ll N 86 
(he Vas dozudged Tr. 5 Ja. B. B. where the Covenant was to leave in Catel 
the Laud well repaired at the End ot the Lern. Huxley v. 

Harri on. — 
Releaſe of all Demands will not releaſe a Covenant in a Leaſe for Years, to rehair and leave in Repir &c. 
ecauſe in a Covenant Damages ſhall be only recovercd, which are not due, nor is a Suit law ful for 
them before the Covenant broken. Noy 123. Haucock v. the Executors of Crouth. 


22 Ik a Man promiſes A. that if the marry J. S. that he will pay to , A herſelf 
her d ccrtaiu Sun alter che Death of f S. and after A. taueg J. S. ta Mer 
Baron, and ryea J. S. releaſes all ODemands to hun made the {795 
Proumſe; tis tall not viſcharge the Allunpſit, but tie Fente Mal bmg. 
bave action thereupon acker the Oeath oi the Baron, nacgthſtandiun lde 


. 


eller 

the Reieaſe, vbecauit it was not bro en at the Tine 7 the Neleale; en 
for it is to be paid acer te Deach of the Baron, aus lit was only „er . 
in Cooenant at the Ti ne 07 the Keleate, tor This jSromiſe was bat „„ 
a Covenant wicheut Oeed. Dill. 6 Jau. . A. between Belober and C ningzent. 
Hasen. Rot. 332. Idiudgen. This Ca? was cited by George be Gou'd 
Cragke. 19. 16 I R 15. ; [i] [i itton aud Bie“ Ca, 4110 then artes 3 
per Curia, Wilt fee alto cited Hobart's Aeparcs 279. . 

34 - 
Hill 11 W. 3. B. R. in Caſe of Gage, alias Gray v. Afton. —* Yelv., 156 S.C.—+ Hcb. 5 pl. 20 W 
Cale of Smiti v Statiord, 


or ” ' . : . * . . . = 
23. ta an promiſes A. in Conſideration that he will ſell to his Son SAN 
tuch Merchandize at ſuch a JIrice, that it his Son does nor pay it at the Fal. 493. 
Fealt ol St. Michael next ᷑nluing, he himſelf will pay it, and alter be- % 
r. 18 1 r - 1 c — Hed. - [44 «+ Os. oe wa ro 
tore Micheelmas A. releaſes all Actions and SOUNDS to him who), are not 
— 111 1 15 ; 2 wglagt ie ieee een Wee SU? 1 , 

"ane wo Allümplüt; this hail not releaſe the 41. unit, tor £11; di hirged 
17 ' ? rat FL 4 41455 e ar 8 ts, OP * * 9 Nele 
Nichaelmas £91395 it is not known whether his San vil Have paid! e 
4 *\ 84 a = —_ : - + © n I's 11 
Dab If, and ſa it is a meer Contingent till Michaelis, WICH cannet bee n 
teicaſcd. Pill. 16 Ja. B. N. between Briſcce au Hier 09 LDL, 09 215. 
"_ R * f A. 2 
miſe fo pay 40 6. to B. during Life, a Releaſe of all Quarrels, Controverſies ard Demands Mich 5 144 
0 may wave, will not difcharg- tals Aunnity, becauſe the Execution of the Prom iſe was not to be tit! 
me Rent ſhould be due; bur it by expreſs Words he had releafed all Promiſes or all Actions v {ich lie 
ers: or migut have, then the Promiſe had been releaſed ; for the Promiſe being a ſpecial Canfe of Ac- 
a, cannot be releaſed till it come in Efe.  Yelv. 156. Trin. 5 Jac. B. R. Belcher v. Eud one ——— 
Cited 2 Mod. 5-2. int nt \ FM 

R 3 Mod. 278. in Caſe of Cole v. Knight. 

:leaſe of all Demands will not reicaſe a Promiſe unbroken, or future Heis. See 1 Salk. 171. Paſi hh 


Iz W. z. B. R. Thorp v. Thorp. oa 


" 2 It Lellee for Lite grants over his Eſtate by Indenture, reſerving Cro ] 4% 
che during the Continuance of the Sſtate, and afier releates ro row 76.5 6 
dee all Oeimands ; thts ſhall dilcharge the Acar atareſald, for . % 


be bad a Franktenement ot the Kent tn him at the Tine, and map: hal. 


4 O11. 1 . 
> P43* 2+ 74 
UENO 


4 
11 


— 
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-- $.C by demand all the Franktenement by an Afſiſe. Tr. 16 Ja. B. B. 


Des , in J35-rton and Bie's Caſe, agreed per totam Curiam. 


. C cited Vent. 314 in Caſe of Tothill v. Ingram. 


The Leſſee 25. So ik the Leſſee for Years grants ober by Indentutre all his Eſtate, 
having al. reſerving a Rent during the Term, and after releaſes to the Allignet 
ee all Demands, this ſhail releaſe the laid Rent ; for tho" he cannot 
this Rent habe an Action to demand all the Eſtate, yer this is an Eſtate m 
„ent alten, hum at the Bent, and affignable over; and in an Action of Oebt tor 
dat on the AAP Arrearages after, he thall claim it as a Duty accrued from the 
tee, lat Citate ; and it ſhail not be ſaid that the Out y ariſes annually up 
by Contract BN the taking of the 42rofits ; but this had its Commencement and 
only; ad Creation by the Reſervation and Contract, which was before, Cr. 
this Relea'e 16 JA, B. B. between Witton and Bie QUZUDRED upon a Demurrer 
at e per totam Curiam prater Haughton, who ſeemed e contra, because 
tract, and all Atl the Eſtate cannot be demanded by an Action, as in the Cale ot ty 
Demands Ftanktenement before , quod vide. D. 16 Ja. B. N. 

Cocerninde ; 

it. Avreed per tot. Cur. Cro. J 486 pl. 6. S. C.— Ss. C. Poph. 146. but reports it as ad'11 g d upon 
the Import of the Word (Demands) barely, without taking Notice of that Point in Cro. . 425, 


by 8 Hh j "a 8 

Mo. 5344 pl. 26. Ik Leſſee for Years rendring Rent be, dd the Leſſor grants cer 

e * the Reveriion, and Lefice attorns, and attcr Leiice ailigns over 98 
de. 1 — 70 * = Y . * 214410 p Ua 8 

cor dine. Eſtate, and after the Atngnee of the Reveriion releaſes all Penn t 


— 


iz Rep 5-. the firſt Letlee, pet this ſhall not relcale the Rent; for no {24910 of 


5 C. bat Ellate is between them acter the Alignment, nor of Conccact ac ayy 
denken Time. (Ind Privity ot Contract 18 not (ufficient to make tuch 3301Cai 
8 15 god.) Mich. 40, 41 El. . N. between Culltns and Finding JUST, 
that Caſe 

about Ap;ortiorment - Cro. E. 606. 7 6. Paſch. 45 Eliz. B. R. S C. and S. P. And that the Re. 
leaſe was no Cauſe to bar this Action, the Releaſe being of all Demands until the Date of tue Decd, and 
this Rent was not Arrear till afterwards. 


2». Pur if this Relcaſe had been made to the Aſſignee it had crtin 
gtuſhed the Kent. Joidem. Agreed, 


Se pl. 15. 28. If he who has a Rent-Charge in Fee releaſes to the Ten.nt ci 


the Lind all Oemands from the Beginning of the World till tre 
Baking or the Occy of Reicale, yet this ſhail Oiſcharge all the Ac. 
Ger that which is to come as that which is paſt. 20 Il. Pi. 
er Cutam. | 
See pl. 24. 29. do ik Leflee tor Years grants over all his Etare by Indcntutt. 
reſerving a Rent, and after releaſes to the Alhgnee all Ocmuands con 
the 3comming of the World to this preſence Time, vet tis G. 
leate all the Rent to come. Tr. 16 Ja. B. K. bet cen # 22047 at 
Bie; QUUTg'D. But this Point was nor maycy eta che To Ne, 
the Countel relinquifyed it. Sce il. 42 El. . K. beccen 5 4 
inoham ann Hunter. Sd it Leitor nidkes tich Keleule to B Lege 157 
Years, it ſhall crtinguiſh all the Rent. P. 4 T1. 
: Collins AND Harding. i . 
5 ng zo. Releaſe of all Demands will bar a Demand of a Note, ---- 
in the Caſe the Reliet is by reaſon of the Seigniory, to which it belongs. Ct.. 
of Henn v. 170. in the Caſe of Hancock v. Field. — cites 4o E. 3. 22. *; 
Hanſon. 31. A Releaſe ot all Demands by a Lord to his Tenant is 4 g 
and Extinguithment of his Sigi. Per Bridgman. Bridgm. 154. <++ 
1 | | 
: 5 Feeftiment cn Condition, and beſore the Condition a: 
releaſes to the Feottee all Demands. Per Saunders Ch. B. and -i 
the Court of Wards, the Condition is gone and extinct, ut Audnl. += 
95. pl. 22. 15 Eliz. Anon. 


1 


89 
1 r 


1 


F ˙·—. 
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Releaſe. 329 
N brought Action againſt B.— C. was Bail tor B. Judgment was 8 C Gold. b. Mil 
had againſt B. and he nor paying the Money nor rendring his Body, bag” + ow | 
ccire tacias Was brought againſt C. who Peaded in Bar a Releaſe of all De- Bond was i 
„ends made to him H A. 18 the Taking the Bail, and before Judgment not only for ii 
en againſt B. Gawdy an Popham held it no Bar, becaule it Was only Payment of 1 
Tollibility; But Clench and Fenner e contra, becauſe the Recognizance wo gy rout it 
Was acknowledg'd betore the Releaſe, and che Uncertainty was only hey: but able 1 
von the Condition thereof; Adjornatur, Mo. 469. pl. 672. Mich. 39 & Er concedit | 
pl Eliz. Hoe v. Marthall. quod prædic- Fil 
4 tum Debt- 1 


A l-yetur de Terris & Tenementis &c. ſuis. Judgment was given, That the Releaſe was no Bar. 
s. C. Cro Elis. 579. accordtngly ; ard that atterwards Clench (ut Audivit) chang'd his Opinion, 
4rd with Pophem ond Gawdy . whereupon rer ugnante Fenner) Ju igment was given for the 
pl- H. 5 Rep. o. b. 8 C. adju ig d no Bar, becauſe the Words of the Bail- Bond are conditional, 
Si contingeret, Thar t c Deftenduvt dos not pay &c. or render his Bo &.) ſo that no certain 
Fu can be 'til, Judgne nt given; for this Recogulzance docs not create a Duty immediately, but ſhall 
du. e a Duty atter vw ard 4 02 A Cont ingent. 


* 
* 


:4 A Releaſe of all Demands does not extend to ſuch IF its by cohich 
ni.ng is dem uded in Fact or in Law, but which lie only to re eve the 
Fiaintiu ty way of Diſcharge, and not by way ot Demand. 8 Rep. 154. 
in Al:ham's Cate, in a Nota ot the Reporter, cites 11 H. 4. 6. Iref- 
cullard s Caſe; where a Releale ot all Demands is no Bar in Writ ot 
Error tore verſe an Outlawry. 

35. A. recovers the Arrears of Rent at Nift Prius, but before the Day in 
Bank 4. releaſed to the Deiendant all Demauds. Yer Hobart, It it nad 
cen in the Cale oft the King, the Deiendant at the Day in Bank might 
hae pleaded it; tor he cannot have Audita (Querela againtt the King. 
Eur other in the Cale ot a Common Perſon, Noy 26. Ford v. Mead. 

36. Renis-vc8, all mixt Attions, a * tt arranty, which is a Covenant “ S. P. 
Real, aud all otner Covenants Real and Perſonal, Eftovers, all Manger of 511447 124, 
(Commons and Projits Apprender, Condiitns belore they are broken or per- 5 7 
} med, Or alter; AAU ies, Reco mzaices, Wtites Merchant or ot the ton v. Bye, 
oteple, Oil gaticus, Contracts &c. are releaſed and diſcharg d by Releaſe And vet 

4 all Demands. Co. Litt. 291. b. It ie Eve 

de Reaſon bs, That by ſuch, Relcaſe all the Mears, Remedies, ard Cauſes that any hath gra | omen 
q „ Ah and In:tcreit in them. S P. 8 Rep. 154. in Altham's 


7. In Debt upon Bond tor Performance of Covdenants ia a Leaſe for Lev.gg. SC. 
Year, Three mere Was a Kent re erde, ths Deiendant pleaded Cond i q! 
tons periormed z toe Plaintiu replied, ard aligned a Breach in Non-Pay- 3 8 5 
nenten Rent reterved ; the Detendant pleaded thereto a Releaſe of all relcated by a My 
Demaids, Refolied by Fouier Ch, J. and Mallet and W indham J. That Flat: of 4 | 
te Rent is not diſcharged by this Releaſe, and diſtinguiſhed between m Lend. 
| 
| 
| 


tent re erved upon a Leaſe aud Incident to the Reverjfion, this being Exe- Pri Ao 
cutory, and fete ing out of the Land every Year, and a Rent iu fn, & NI. See- 
ad jever d, which depends only upon the firit Contract, v ithout any phens v. 
Regard to the Taking the Profits ot the Land; Bur Twiſden 1 contra. 29%: —2 
but Judgment was siven for the Plaintiit, Sid. 141. pl. 16. Paſch. 15 029 han 
Cat 2. B. R. Henn v. Hanſon. M by. | 
Ap * 

. A Releaſe of all Demands will not releaſe any Thing of a Rent more than the 4 then dus : 
* Bale Cn, J. Freem. Rep 367. pl. 30 Paſch. 1674 Anon. 2 a 
i4 Ch J. North ſaid, He remember'd the Caſe of enn v. Larriſon, -Gudg'd in B. R that ſuch 


"IA 


— pI 
<4 . 3 g ; 


* Mo. 

<p b 
„. 
— — 


loch Rok oc. . Ln 12 : . 3 | ; 5 FR, . 
Ee Tate Ned dor releaſed his Kent Service; which he obſcrves to be Contrary to I.ittleton; but lays, 4 
22 5 411 254 4 T7 - . * 3 2 U » * - TY oo , . 2 9 ö 
st Diſtinguenda unt Tempora; For now it is the Form of a General Relcaſe to put it in, aud is wes 4 
SL "r= Aur» \ ' 2 1 3 N j SS. . Az 
be, n te ded to extend ſo far. Freem Rep. 194 fl. 199. Paſch.16-5.1n the Cate of Hayes v. Zickerſtaff. 7 | 
20 
2 | 5 1 
£ 55 In Deng: by A. against B. for Payment of an Herigt after the Death Ned. 216. 2 | 
' \ 4 1 * 7 „ * 1 Fr! | 5 51. | q 
r s. at the Election of A.— B. pleads, That A. releaſed to 7.4 IMs *1 
; a 7 -4 
bim 4 
4 P chill. 3 | 


— — 


330 Releaſe. 
5. C but not him all Actions and Demands &c. But this Releaſe was made in ths 7 
upon the r ; ; C 11 the Lite. 
= gr peg Ws Time of J. &. and there was an Exception therein of Heriots, It was inſiſteg 
Rel That neither the Heriot nor the 408. were in Demand when the Relei. 
— 2 Mod. was given ; And by the Exception it appears, That the Intention WAS nor 

And 0 


95 % to1ecleaſe the Heriot ; And the Court were all of that Opinion 
Car. 2 


3 av. eng Was given tor the Plaintiff. 2 Mod. 281. Mich. 29 
210. In⸗ re vil v. Ingram. 
ram v. 


ray. $ C& s' of the Releaſe, but nothing is ſaid cf the Exception; Adjornatur, —— Vent «: 
Tot hill v. Jngram. S. C Trin. 29 Car. 2. but no Mention of the Exception. Adjornatur. * 


ue: D. P. 


54 


(C. 2) What ſhall be releaſed by a Releaſe of / Y. 
mands, joined with other Words. 


Pr. Inci- 1. F F the Lord releaſes all Actions and Demands to the Tenanr, exc» 
e Ea the Fealty and Rent, yet this ſhall not extinguiſh an Incident, . 
Com, if ir reaſonable Aid; nor the Relief for Double the Rent, unleſs it be by expteß 
was by ſpe- Words. Br. Avowry, pl. 18. cites 40 E. 3. 20. 
cial Words. 

Brook ſays, Note the Difference by the beſt Opinion of the Court. 


2. In Treſpaſs the Defendant pleaded, That F. was ſeiſed in Fee, arc 
leaſed to him at Will ; and afterwards releaſed to him all Accounts, t, 
and Demands ab Initio Mundi until the Day of the Date, by Vir. 
whereot he was ſeiſed tor Lite &c. Reſolved per tor. Cur Thar the E%:: 
was not enlarged. And the Plaintiit had Judgment, Cro. E. 265, pl.” 
Hill. 34 Eliz. B. R. Seyman v. Okeley. 
Cro ] 3e. 3. In an Action of Debt for Non-Perfermance of an Award made 


pl ; Ba _ Payment of Money at a Day to come, there is no preſent Debt nor an; 
cordinglv, Duty betore the Day of Payment is come; and therefore it is not to 


but no [udg diſcharged by a Releaſe ot all Actions and Demands betore the Day. le 
ment was Williams J. And the whole Court inclined to be of the fame Opinio, 
given. Iynan but the Matter was ended between the Parties. Bulſt. 178. Eynans, 


Bridges. * ; 
8 „Eridges, alias Bridges v. Onion. 


Einan 8 C. 
Yelv. 214. Hill. 9 Jac. B. R. Per totam Curiam. But a Bend conditioned to pay Money at « fn 
to ceme is a Debt and Duty preſently, and may be diſcharged by a Releaſe of all Actions and Dem 
before the Day of Payment. Cro. J. 300. Tynan v. Bridges. 


4. It a Man deviſes to one 20 l. when he comes to the Age of 21 les 
and dies; the Legatee, after the Age of 21 Years may releaſe this & 
gacy, and yet by a Releaſe of all Suits and Demands, it is not reicalc% 
10 Rep. 51.b. Mich. 10 Jac. in Lamper's Caſe. 


See (M)ro (U. 3) Executions releaſed by what Words, and wer. 
(U) inclu- 


dre. (Bs) releaſed by the Words All Executions. 


pl. 2. 


I. Aintenance was found againſt the Defendant to the I 
| of 10 J. and before the Execution the Defendant g k! | 
of the Plaintiff made to him and H. K. of all Attions, Suits, 
mands Quz verſus eos vel eorum alterum habeo &c. Newto! 


— 


— * 


— — 


RNeſeaſe. 


{id this Word (Action) does not extend to Execution; But Sit extends 
to it; For no Execution is awarded but at the Suit of the Plaintifl, and 
Nemand extends to Execution; Per Yelverton, the Releaſe ſhall not 
ſerre but of Joint Actions againſt the Defendant and H. K. but Newton 
econtra 3 For it extinguiſhes joint Actions, and ſe era Add ions, and the two 
wall have Advantage thereot jointly, and each by himſelf all have Ad- 
\untage thereof iolely, h theſe Words (vel corum alterum) was out of the 

Ded. Br. Releaſes, pl. 21. cites 19. H. 6. 3. 

2. It a Man be condemned to the Party, and to make Fine to the King, and 
the King releaſes to him all Actions, Suits, and Demands, yet the Fine 
wall be paid; per Cur. For the King thall not have Action of it, bur the 
Court wall make Execution thereot ex Officio. Br. Releaſes, pl. 21. 

(les 19 HJ. 6. 3. : 

. 1: one releaſes all Duties and Suits he ſhall neither have Elegit, or By Releaſe 
Capias ad Satistaciendum. Br. Releaſes, pl. 87. cites 26. H. 6. & tf all Detrs 
Firzh, Execution 7. 1 
charged out 


ties as well Executions as Actions are releaſed. 8 Rep. 153. b. in Edward Altham's Cafe. 
8. P. Co, Lit. 291. 


4. H. the Lord of the Manor entered into a Statute to M. and afterwards 
AM. ria ed io H. then Tenant of the Manor, all Demands, Atlions, Suits, Cro E. 45. 
4. kxecttioas, which he had or might have in the ſaid Manor; And bt 2, Trin. 
zi] tne Juitices agreed that he who is intitled to have Execution upon a Cg. & 6 
Statute, may by his Releaſe diſcharge it before Execution ſued, notwith- S C. 
taudling that he to WAROM the Statute is made had no Right to the Manor ited Cro. E. 
f 8 . 0 5 1 

ti Execurion had ; and that a Releaſe ot all Right in the Land by the n 

1 a = . . . SS , . 0 20. * 11. . 
Conuice becore Execution does not extingulih the Execution, yer in this 4%, in C 
(ue there are Words ſufficient in the Releaſe to diſcharge the Execution; of Harrow v. 
For Executions and Demands are diſcharged: And. 133. pl. 182. Hide Gray. But 
. Morley there Pop- 
a p ham ſoid 
that he had conferred with the Juſtices of C B concerning this Judgment, and that they did not re- 
member any uch Judgment ; Bur were of Opinion that ſuch a Releate was not any Diſcharge of the 
Freewion, lu the Catc cited Cro. E. 552. the Words of the Releaſe mentioned there as in rhe Caſe 
of Hyde v. Morley arc only (ail his K tight, Trerelt, and Demand in the Land) and the Word ( Execu- 
tions) 15 not mentioned there, as it 15 in And. 133. and Cro. E. 45 ] 


5. A Releaſe of Executions is a good Bar in a Scire Facias. Co. Litt. 
290. b. 
6. A Releaſe of Executions bars the King. Co, Lit. 291. a. 
7. It Fadgmeat be given in an Action oe Debt, and the Body of the 
De/tis taten in Execution by a Capias ad Satistaciendum, and after the 
lain id releaſes rhe fudg ment, by this the Body thall be diſcharged ol 
the !'xecution. Co. Lit 291. a. | 

o. li Execution be ſued upon a Recognizance by Elegit, and the Co- 
miſe by Deed makes a Defeaſance, that it the Conuſor do ſuch an Act, 
that then the Recoguizance ſhall be void; by this the Execution is dit- 
charged. Co. Litt. 291. a. 
9. It was reſolved that Releaſe, after Error brought, made to the Prin- 1 Ko. R. 
cipal Lebror, and his Bail of a/l A ions, Executions and Demands 18a good Bar 5 Ke ee 
ta Sore Tacias agatuft the Bail; becauſe the Debt and Duty remains Hukeflcy © 
notwithitanding the Error brought, and it is not like to a bare Poſfibi- Harriſon 
lity. Mo. 852. pl. 1161. Trin. 14 Jac. B. R. Harriſon v. Huxley. Adjornatur ; 


but mentions 
the Words of the Releaſe to be All Actions, Debts, Duties, and Demands.— Cro. J. 401 8 C ad. 
Jornatur; But ſ:vs the Relcaſe was of all Debts, Judgments, and Fxecutions —— 2 Bulſt. 230. Paſch. 
12 lac. $ C. The Court uus clear of { pinion that the Debt was diſcharged, and that thts being plead- 
ed by the Bail is a good Plea; but the Court would not then over- rule the ſame, bur the Parties feetng 
os Opinion of the Court reſted ſatisfied; bur it is not mention'd there by what Words tue Keloale was 
made, 


gvecution; Becauſe the Debt or Duty in itſelf is diſcharged. Co. Lit. 291. a.— By Rei of 


a 4 
— - — . 


9 
— 


* — 


+ 
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Releaſe. 


_— — —— 


(U. 4) By other Words, or general Words. 


1. Man cannot diſpenſe with Suit to the Leet unleſs by ſpecial Words 
Br. Incidents, pl. 28. cites 8 E 2. ; 
2. An Incident cannot be releaſed unleſs by ſpecial Words ; And the 

ſame ot Reaſonable Aid. Br. Incidents, pl. 26. cites 52 Aff. 6. 
3. Fealty cannot be releaſed by general Words. Br. Incidents, pl. 25. 

cites 12 E. 4. 11. 

All Cauſes 4. If a Man releaſe all Ouarrels (a Man's Deed being taken moſt 
of Actions ſtrong againſt himſelt) it is as beneficial as all Actions; tor by it all Ac. 


leaf x . 
8 rg tions Real and Perſonal are releaſed. Co. Litt. 292. a. 


beir no Ac- 
tion be then dependinrg for the ſame. Co. Litt. 292. a. 


5. If a Man releaſe omnes Loguelas, it is as large as omnes Actiones; 
For Omnis Ac&tio ett Loquela, and it extends as well to Actions in Cours 
of Record as Bale Courts; For the Writ ot Error ſays, In Recordo & 
roceſſu &c. Loquela quæ fuit inter & And ſo the Writ of Falſe 
Judgment ſays, Recordare facias Loquelam ; where the Judginent was 
given in the County Court. Co. Litt 292. a. 
6. Omnes Exattiones ſeem to be large Words; For Exactio derivatur 
ab Exigendo, & Exigere ſignifies 'To Enquire or Demand. Co. Lit. 
292. a. 
5 Rep. 71. " A Releaſe of all Debts, Duties, Actions, and Demands will not 
S.C.—Godd. diſcharge a Bas Recognizance, if given before Judgment ; but it is « 


hors Ra good Bar to a Scire facias. Cro. E. 581. Mich. 39 & 40 Eliz. Hoe y, 


cited Cro. J. Marſhal. 

171. 

S. C. 2 Roll. 8. Baron before Marriage promiſes to leave his Wife worth 5001. Per 
Rep. 62 Houghton, She cannot releaſe this, even before Marriage, by Releaſe of 
Jerk „ all Adions and Demands ; but by Releaſe of all Promiles or Covenants ſhe 


| if 
khan. toe may. Per Houghton. Palm. 99. Paſch. 17 Jac. B. R. Thomplon v. 
Per Monta- Clerk. 

ue Ch. J. & 
Boderdge +; Cro. J 571. S. C. adjudged for the Plaintiff; And ſays, It was aſhrmed in the 
Exchequer-Chamber, That the Action lay againſt the Executor of the Baron. 


S. C. Lord 9. Releaſe of all Demands to the Perſonal Eftate of an Inteftate, made 
N g by the Obligee to the àdminiſtrator, does not releaſe a Boyd; For a 
— Bond is not any Right or Demand to the Perſonal Eſtate, till Judgment 
and Execution ſued out; But otherwiſe if the Releaſe of all Demands 
had been to the Perſon ot the Adminiſtrator. 2 Salk. 5/5. Trin 1 ung. 

B. R. Topham v. Tollier. 
10. A Releaſe of ail his Eſtate will extinguith the Right. Arg 11 


Mod. 90. pl. 13. 


. (U. 5.) Covenant. What Words will releaſe it. 


18.— (R) pl. 
2. — (T) pl. ; i ; 8 
5.— (U) pl. I. 9 againſt the Maſter of the Friars for not perforining 0 


21, 22. Maſſes in ſuch a Chapel, againſt the Covenant &c. The He. 

ant pleaded Releaſe of all Services to be done in the [ame Chapel; and 4 good 
Plea; and yet Matles are Oriſons, and not properly Services. bi. Re- 
leaſes, pl. 8. cites 2 H. 4. 6. 


2. I. 


Releaſe. 333 


— — — — — 2 


2. If a Man by Indenture covenants to do a future Act, and before It has been 
the Covenant broken, the Covenantee releaſes All Afions, Olarrels and held over 


. . P. » and over 
Demands, and alter the Covenant is broken, the ſaid Releate is no Bar again, that 
in Action of Covenant; becauſe the Covenant was to be pertorm'd 2½ a Releaſe 


+:turo, but a Releaſe of all Covenants had been. a good Bar; tor the of all De- 


Covenant was in Effe & Præſenti. 10 Rep. 51. b. Mich. 10 Jac. in 095 gy 
et's Ce 1 H. 8. D. 57. & 4 Eliz. in the Report of oni .... 
Lampert s Caſe. * 37 4 PO guiſh and 
Benloes. diſcharge a 
Covenant 
rot broken, per Hales Ch. J. 1 Mod. 99. Mich. 25 Car. 2. B. R. in Caſe of Auſtin v. Lippencott.—Re- 
Ieaſe of all Demands, Writings obligatory &. does not releaſe Covenants not broken ; For that is re- 
-aſable only by ſpecial Name. 2 Show. 90. Hill. 31 and 32 Car. 2. B. R. Carthage » Manby.— 
Godb. 12 8 P. —  Cro. J. 170. Hancock v. Field. S. P. — Jeak. 202. pl. 26. citcs 5 E. 4. 41. 


3. A Releaſe of a/l Covenants until ſuch a Day, is no Diſcharge to D. 5 
Comants which were broken before; For being broken belore, there Was A 1 3 1 
no Co enant as to them; per Hobart J. Hutt. 19. in Cafe of Smith v. „ 6111, 
Sca.ord, cites D. 57. | 

4 Al manner of Actions Perſonal, Suits, Duarrels, Dibts, Executions ia 
and Treſpaſſes, which I ever had, have, or hereaſter may have, againſt dre 
the ſaid A. tor or by Reaſon ot any Matter or Cauſe from the Begin- __ + gebal. 
ning of the World to the Day of making this preſent Releaſe. This is 126. pl. 199. 
no Bar to Action of Covenant, tor Covenant broken aiter the Relcaſe. S- &. —— 


; 711. 5 Darn 
Mo. 34. pl. 112. Trin. 4 Eliz. C. B. Hawle v. Kirkby, of ien 
4 & 5 Eliz. Hall v. Kirby. accordirgly — S. P Cro. J. 171. in Caſe of Hancock v. Field 


Ciced Lev. 100. in Cale of Henn v. Hanſon. Per Gan dy J. Goldsb. 166. Cites 5 El. 217. 


5. Acquittal and Diſcharge of all Reparaticns is as well for the Time 
paſt as to come, and amounts to as much as it he had releaſed the Cove. 
nant; but atter Covenant broken it is no Diſcharge of the Forte ture; 

r Manwood, to which Dyer and Mounſon agreed. 3 Le. 69. pl. 105. 
Mich. 20 Eliz. C. B. Anon. 

6. A. Covenanted with B. fo pay B. 40 l. per Ann. for 21 Wars 
aſterwards B. releaſed to A. al Actions; The Queſtion was, whether 
the whole Covenant was diſcharged? All the Jultices held that e the 
Arrears were ; becauſe the Covenant was Executory yearly, to be ex- 
ecuted during the Term ot 21 Years, and he may have ſeveral Actions of 
Covenant every Time it is behind; For nothing fhall be diſcharged by 
this releaſe of all Actions, but that which was in Action or a Duty at 
the Time of the Releaſe made. Godb. 11. pl. 17. Paſch. 24 Eliz. 
C. B. Anon. 

7. Grantee in Fee after Aſſignment releaſes to the Grantor All Cove- 
nants, this is no Diſcharge ot Covenants running with the Land, as Co- 
venant tor further Affurance &c. Cro. C. 503. Trin. 14 Car. B. R. 
Middlemore v. Goodall. 

8. A Releaſe of All Debts, Duties and Demands is no Releuſe of Co- 
venants that were not broken; nor is any other Word but the Word 
Covenant. Agreed. Freem. Rep. 235. pl. 245 Mich. 1677. Anon. 

9. A. had Covenanted and broke his Covenant 1n his Lite-time, and dies, 
and makes the Defendant Executor. The Plaintiſf releaſes all his Ri ohbt 
and Demand to the Teftator's Eftate, and brought Action of Covenant 
and the Detendant, who was the Executor, pleaded this Releaſe : And 
the Queſtion was, Whether this Releaſe was a good Bar to the Action ot 
Covenant, or whether it ſhould only be extended fo as to Bar the Plain- 
tiff's Claim to any of the Eſtate in Speciz 2 Adjournatur. Free.n. Rep. 

474. pl. 649. Mich. 1678. Morris v. Wilford. 
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(U 6) Dower. Releaſed, by what Words; And to 


whom. 


I. HE Baron makes a Leaſe for Life and dies; The Releaſe made 
by the Wife of her Dower 20 him in Reverſion, is good; albeit 
ſhe has no Cauſe of Action againſt him in Præſenti. Co. Litr, 265 4. 

2. A. ſeiſed ot Land in Fee deviſed the Whole to his Wite for 4 Years 
the Remainder to J. his Heir in Fee. The Wife, within the 4 Year, 
releaſes to the Heir A Actions and Demands ; this it ſeems tolls her 
Dower ; per Weſton J. Dal. 52. pl. 26. 5 Eliz. Anon. 

3. In Dower, Tenant pleads Releaſe of Demandant to B. in Poſſeſſione 
Tenementorum predict” exiſtent” and becauſe he does not ſay that he 
was Tenens Libert Tenementi, it was held to be no Plea, and adjudy'd tr 
the Demandant. Cro, J. 151. Hill. 4 Jac. B. R. 

4. A Mother having Right of Dower 0 encourage 4 Marriage of „e. 
Son with M. N. releaſed her Dower, and /hews the Releaſe to the inte 
Wife and her Relations; It ſhall bind the Mother, tho' the Relcate was 
obtain'd by a traudulent Suggeſtion of the Son; per Lords Commititonets, 
2 Vern. 133. Hill. 1690. Beverly v. Beverley. 


(W) How it may be made, and what may be reſerved 


upon It. 


* Man can- 1. \ Man cannot releaſe * pox Condition, nor f for a Time, but al- 


t . 2 . . . N 
n - ways in ſuch Caſe the Condition is void, and the Time is void, 
5 » 


Cheſe en 4c- and ſhall enure to Releſſee for ever; becauſe every Releaſe goes al- 
tion uon ways by way of Extinguiſhment; Per Fineux & Tremaile. Kel. 88. 
Condition, and à. pl. 2. Hill. 22 H. 7. Anon. 


reſerve the 

bing by tle Conditien ; For all is gone by the Releaſe, and the Condition is void; Quære inde &c By t%: 
Opinion of Fineux. Br. Releaſes, pl. 32. cites 21 H. 7. 

A Releaſe on Condition that Releſſee ſball pay to Releſſor, ſo much Money is not good; Bur if a Releaſe be 
ſo made, that if Releſſee pay ſo much at ſuch a Day to come, then he releaſes &c. This isa good Releal- ; 
Per Treby Ch. J. Lutw. 638. cites 21 H. 7. 23. & zo. 

Kelw. 89. pl. 8. S. P. per Fireux. — But 2 Show. 446. pl. 411. Mackberh v. Cobb, „ 
in Debt Defendant pleaded a Letter of Licence for 3 Months, in which the Plaintiff covenanted, | 
if he ſhould ſue in that Time the Defendant ſhould be acquitted of the Debt, and that the Plaivtig d 
ſuc him; the Plaintiff demurred; It was held per Cur. That it being under Seal, and the Piuntcs 
own Agreement, it was not barely a Covenant, but was a Releaſe upon Condition; And {ulgment a 
cordingly for the Defendant. _ | 
A Releaſe for one Hewr to Tenant in Fee Simple as to the Title of the Land is good for ever, and vet 
It is contrary of a Rent. Br. Lect. Stat. Limit. 75 | 


2. The Lord Paramount cannot releaſe to the Tenant Para vail- ſaving 
to him Part of the Services; But the Saving in that Caſe is void. G. 
Lit. 305. b. 
But the 3. But it there are Lord and Tenant by Fealty, aud 20 5. Kent, 
Lord upon Lord may releaſe all his Right in the Seigniory ſaving Fealty and 15> 


& tothe Rent. Co. Lit. 305. b. 
"Tenant 


cannot ſave a New Kind of Service. Co. Lit. 305. b. 


1 
le 


(W. 2) Hos 


ad 


Would have pl 
39. pl. 239. Trin. 1677, Edwards v. Weekes. 
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(W. 2) How it may be made. By Ill. 


1. Will cannot releaſe a Thing created by Deed, and fo diſcharge 


Creditors. Per : J. Sty. 287. Trin. 1651. Style v. Tully. 
2. A Man cannot releaſe a Debt by his Ni. Vent. 39. Trin. 21 Car 2. Tho' a Will 


Anon. cannot (as 


F : was allow'd) 
cure as a Releaſe, even ſuppoſing it to be ſealed and delivered, for Want of taking Effect in the Teſtator's 


lii--Time, yet, provided it were expreſſed to be the Intention of the Party that the Debt ſbouid be diſcharoed, 
th; Vill would operate accordingly ; AndL4 Cowper ſaid that in ſuch Caſe it would be plainly an ab- 


{l1.c Diſcharge of the Debt, tho the Teſtator had ſurvived the Lægatee. Wm's Rep. $5. Mich. 1-05. 
in e Caſe of Elliot v. Davenport. 


„ Releaſe by Will can only operate as a Legacy, and muſt be Aſſets to pay Teſtator's Debts, and if a 
Debt fl: releaſed by Will be afterwards received by the Teſtator himſelf in his Life-Time, the Legacy 
is extint; and ſuch Releaſe by Will intimates no more than that the Executors ſhould not after his 


D:.th give any Trouble or Moleſtation for the Debt. Per Ld Chan. King. 2 Wm's Rep. 332. Hill. 
1:25. Rider v. Wager. 


z. Whether a Releaſe by Will of all Debts, Accounts, Reckonings, 
and Demands whatſoever, will transfer the Property of Goods which 
tue Reletice had in his Poſſeſſion at the Teſtator's Death? "The Court 
diretted that Deſendant ſhould admit ſome of the Goods come to his 
Hands, to enable the Plaintiff to bring his Action at Law. Per Lords 
Commiſſioners. 2 Vern. 118. Mich. 1689. Flih v. ſeiſon. 
4. A. devis'd to B. a Legacy of 100 l. and by Will releaſed to her 
all Delts and Demands, and after the Date of the Will kads her lool. Per 
Lds. Commiſſioners, It the Executor can recover it by Law he may, we 
will not take away his Remedy, if any he has, nor will give him any 
Aid in Equity; and therefore decreed Payment of the Legacy. 2 Vern, 
13%. Paich. 1690. Robert v. Bennet. 
5. Where Debtor is made Executor the Debt is extinguiÞ'd, not by Bur, per 
May ot Releaſe, but by Way of Legacy. Per Powel J. 1 Salk. 303, 5 J 
324. Hill. 1 Ann. B. R. in Caſe of Wankford v. Wankford. e 


a Legacy, 
but to a Payment and a Releaſe, Ibid. 32. 


989 7» OY —— 


) By Deed ; How; OG Caſes it ont to be by 
ed. 


FA. contracts with B. for a certain Conſideration to deliver £9 Cro. ©. 2-9. 
bum luch a Thing, at a Day to come; this Contract cannot be nm. 


telcaled by * jParol without Deed. Tr. 12 Ja. B. . between Pr 
Biac head and Cock, per Curiam. $99. 


| | Stokes. 
2. Releaſe of a Right in Chattels cannot be without Deed. per Ander- ds 
= Ch. J. Le 283. pl. 383. Hill, 29 Eliz. C. B. in Caſe of Jcnnor v. 


ady, 


Tr. Aſſimp/ir for 51. upon Exchange of a Horſe, to be paid upon Requeſt. 
L The 


Dejendaut pleaded, that before the Attion brought, the Plaintiff did 


| T him ot this Agreement; Reſolv'd it was no good Plea; For tho 
2 rarol A 


Nice greement may be diſcharged by Parol, betore Cauſe of Action 
CCTUC 


Fan yet atter that it cannot be diſcharged but by Deed ; and here 
die Cau 


le of Action did accrue at leaſt upon Requeſt, and theretore he 
eaded the Exoneration before the Requeſt. Freem. Rep. 
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(X. 2.) The ſeveral Sorts ; And how they may Enure, 


„ Releaſe may enure 4 manner of Ways, viz. iſt. By Way of *1;;;, 
there are A P Eſtate. 2dly. By Way of +Mitter le Droit. zaly. By Way of 


three you tExtinguiſhment. gchly. By Way of Creation or | Enlargement of an Eire 


tenants, an 1 

one rele ſes Co. Litt. 193. b. 

by his Deed 

to one of his Companions &c Litt 8 304. — See (Z.) — A where Diſſeiſee by his Deed, i 
bis Riokt to one of the Diſſeiſors, he ſhall hold alone. Litt. S. 306. — + As if Diſſeiſor inte T, ** 
and Dijjeiſee releaſes to one of them, it ſhall enure to both. Litr. S. 30. ——See (Y. — bee 'A * 


2. There is a Diverſity between a Releaſe in Deed and in Taw ; For ir 
the Heir of the Diſſeiſor makes a Leaſe for Life, and the Diſſetjee relaas, 
his Right to the Leſſor for his Life, his Right is gone tor ever; By; i; 
the Diſſeiſes diſſeiſes the Heir of the Diſſeiſor, and makes a Leaſe tor | i; 
by this Releaſe in Law the Right is releaſed bur only during the Lit 
the Leſſee. Fora Releaſe in Law thall be expounded more twours!. 
according to the Meaning and Intent of the Parties, than a Rele4ts 
Deed, which is the Act of the Party, and ſhall be taken mott {tronol; 
againlt himſelf. Co. Litt. 264. b. > 


(Y) Extinguiſhment. How it ſhall exure ; Py //%4y i 


Extinouſhment. 


Br. Counter- 1. J F the Eftate of him who releaſes be turn'd a Right, £913 {yall 
ple de Vou- | enure by Way of Ertinguiſhment. 21 E. 3. 37. 


cher, pl 
29. cites 21 E. 3. 27. 


Voucher 2, As If Land deſcends to 2 Coparceners, and one enters into te 
pan Fr Whole, claiming in her own Right alone, and after rhe other relzat. 
& © © to her, this enures by Way of Extinguiſhment. 21 E. z. 27. 

Br. Coun- 

eple ie Voucher, pl. 29. cites S. C. 


3. If there be Lord and Tenant, and the Tenant is diſteiſed, and tis 

Diſſeiſee purchaſes the Seignory, and releaſes, by Peed or Fine, 4! /4 

Right in the Land, ſaving to him his Seigacry ; the Seignory by ſuch Re 

leaſe is not extinct; But if in the ſame Cate, rhe Lord hath nothing tf 

out of the Laud, but only the Seigniory, and makes ſuch Releate, 14" 

his Seignory, ſuch ſaving is void; becauſe the whole Operation thai! © 

reſtrain'd by the Saving. Co. R. on Fines 7. cites 9 E. 3. 12 E. 4 C 

: ledge Lingheld's Caſe. | ; 
Co. R. on 4. It Lord and Tenant are, and the Lord releaſes all his Right tt 
drag „ nant and the Heirs 40 his Body, by this the ave. craps is ſuſpended das 
and Lit: the Tail; Brook ſays, and fo ſee that it is taken, That this is nt 
112 26H. Extinguiſhment, tho' the Releaſe be made to him fee, 

8 42 E. 3. the Land ; the Reaſon ſeems to be inaſmuch as the Releaſe goes“ 

19 f „ of Making of Eftate of the Seigniory, which is in the Lord at the Ti 


Aud Cf „ Of the Giit, and then it ſhall enure by Way of Gran, Br. Releatcs, ? 


— 4+ — - 
EEE TE IE - 
. k 


* . = —_ 
— 4 * . * wa 
” —- ——» DA — 
ta 7 A 
1 „ — 
. 2 — 


22 
— 
— 


That if the 86. cites 13 E. 3. & Fitzh. Voucher 120. 
Lord re- 23 
leaſes to the Tenant fer Term of his Life, this does not extinguiſh the whole Scigniory, becu {5 OG 
departs from an Inheritance in Poſſeſſion. Co. R. on Fines, 7. — ut if there be Lo: 4nd Teras, 

the Lerd releaſes all bis Right which he hath in the Land, or all the Right which he tm m7 ft 
to the Terart, by Deed or by Fine, the Seigniory is extinct for ever, without theſe \ orgs, ! 
Co. R. on Fines, 7. 
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| Contra where he who releaſes, has only a Right at the Time ot the 
Releaſe made. Br. Releaſes, pl. 86. cites 13 E, 3. & Fitzh. Voucher 120. 

6 The Lord may releaſe the Services to the Tenant, for Term of Life of the 
Tinant, and atter the Death of the Tenant the Lord ſhall have the Ser- 
vices again; For the Ground in Littleton, Thar it a Man re/caſes for one 
Hur to him who has the Fee-/ample, that it all ſerve for ever, is where the 
Thing which the Tenant has is releaſed ; and the Tenant here had the 
Land, but not the Services, and therefore by ſuck Releaſe the Services 
de not extinguithed for ever. Br. Releaſes, pl. 96. cites 13 E. 3. & 
Fitzh. Voucher 120. | 

„ It ie veral Jointenants are, and One releaſes to the reſt, or All releaſe to 
Our, there thoſe who take the Releaſe are in by the firit Feoftor, and not 
ty him who releaſed. Br. Releaſes, pl. 63. cites 40 E. 3. 41. 

g. A Releaſe to him who ts in by Title goes by Way of Extinguiſhment 
of Right. Br. Mortmaine, pl. 38. cites 11 H. 4. 88. 

9. here the Lord releaſes Part of his Services, yet the reſt remain; ſo 
that a Man cannot plead Hors de fon Fee. Br. Avowry, pl. 46. cites 

H. 4. 2. 

a fi ir a Man leaſes Land for Term of Life rendring Rent, and after re- 
leaſes Part of the Rent; this is good, and the reſt of the Rent is not 
extint ; quod nota. Br. Releales, pl. 83. cites 9 E. 4 8. and Ficzh. 
Ail. 155. 

il, 11 Conuſor of a Fine of Land in Ancient Demeſue at Common Law, re- S. C. and P. 
leaſes to Conuſee in Peſſaſion by his Deed, or confirms his Eſtate by his Deed, cited Cro C. 
the Conuſee ſhall rerain and have the Land, tho? the Fine be anzwn!/'d, be- hf K Cale 
cauſe the Releaſe or Confirmation, made to him in Potlethon, makes his Willi 
Eſtate firm and righttul againſt Releſſor and his Heirs. 10 Rep. 50. in 
Lanper's Cale, cites F. N. B. 98. and ſays this Opinion was atlirm'd 
there tor good Law Per tot. Cur. 

12. It Leſſee for Nears be cuffed, and he in the Rev erſion diileifed, and But other- 
the Leſſee releaſes to the Diſſe:;ſor 3 the Diſſeiſee may enter, tor the 'Term C 7 * 
tor Years is extinct and determined. Co. Litt. 255. b. Llſee for 


Lite; tor the 
Diſſeiſor has a Freehold whereupon the Releaſe of Terant for Life may erure, but the Difcifor has 
no Term for Years whereupon the Releaſe of the Leſſee for Years may enure. Co. Litt. 275 b. 
ard 276. | 


13 If the Diſſeiſee releaſes to the Diſſeiſor by Decd indented, or by 
Fine tor Lite or in Tail, after the Eſtate for Life eaded, or Giſt in Tail 
determined, the Ditieiſee may enter again, tho' only 2 2:ked Right palles 
by the Releaſe. Co. R. on Fines 7. 

14. A. made a Ferffinent ro W. R. of 2 Acres to the Uſe of himſelf for 4 Le. 133; 
Lite, Remainder to B. in Tail, Remainder to C. in Tail, Remainder to pl.z52. 5.C 
D. in Fee, Proviſo if E. die without Iſſue, then A. by De:d might revoke . 
the ſaid Uſes. A. infecſf d J. S. of one Acre, and as to the ati er Acre A. by , * 8 8 ** 
Deed releas'd & c. ro W. R. and B. C. and D. the ſaid Power and Autho- repyrtcd in 
rity: E. died without Iſſue. The whole Court agreed, Ihat had this the fame 
been a preſent Power ot Revocation, as the uſual Powers of Revocation Words. 
are, A. might have extinguith'd this Power by a Releaſe to any who 
had Eſtate of Franktenement in the Land in Poſſeſſion, Reverſion or 
Remainder ; and therefore the Eſtates which before were deſeaſible, arc 
by ſuch Releaſe made abſolute. 1 Rep. 110. b. Hill. 28 Eliz. B. R. 

Grendon v. Albany. 

15. Leſſee tor Years deviſed the Term to his Wife for Life, the Remainder 
of the Years 10 F. F. who by Deed releaſed all his Right, Intereſt, Term 
of Years, Poſleſſion and Demand in the ſaid Land to him who had the Re- 
verſton in Fee. And per 3 J. The Poſſeſſion was extinguiih'd in the Re- 
verſion; ſo that the Reverſioner, after the Death of the Wile, may enter 
and have good Right; but Brampſton e contra; but aticrwards he 
* chang'd 
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chang'd his Opinion, and Judgment was given accordingly, 
pl. 8. Paſch. 12 Car. B. R. Johnſon v. Trumper. "Y 
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Jo. 389. 


(J. 2) Enure. By Way of Extinguiſhment tozally, ,, 
partly ſo, and partly by Enlargement. 


So of a Seigni- 1. IF a Man has a Rent-charge out of 20 Acres, and releaſes all his Right 


ory. Ibid. . - 
. in one Acre, this extinguiſhes all the Rent. Br. Releaſes, pl. 18. c; 

1 34 Aſſ. 15. and Fitzh. Atl. 318. en 

ment 2. 

Note two 2. Releaſes, which enure by Way of Extinguiſhment againſt all Per. 

Things. 1ſt. ſons, are where he, to whom the Releaſe is made, cannot have that which 


1 to him is releaſed; As it there be Lord and Tenant, and the Lord rele 


the Right in to the Tenant all the Right which he hath in the Seigniory, or all th 
the Land the Right which he hath in the Land &c. this Releaſe goes by Way of Ex- 
Sejgniory 15 tinguiſhment againſt all Perſons, becauſe the“ Tenant cannot have Ser. 


—\ vice to receive of himſelf. Litt. S. 479. 


the Releaſe 8 85 33 
of all the Right in the Seigniory; for the Seigniory iſſues out of the Land. 24dly. By the Relea% gt 


all his Right in the Seigniory or the Land, the whole Seigniory is cxiin<t, without ary Words of la- 
heritance. Co. Litt. 280. a * Nor can one Man be both Lord and Tenant. Co. Litr. 23>. 4. 


For a Man 3. Hit is of a Releaſe made to the Tenant of the Land o 


f a Rent-charrs 
cannot have , Common of Paſture &c. becauſe the Tenant cannot have that which , 


Kenn iaing him is releaſed &c. So ſuch Releaſes ſhall enure by Way of Extinguith- 
out of the ment always. Litt. S. 480. 


ſame Land ; 
nor can a Man have Land, and a Common of Paſture iſſuing out of the fame Land; but in the Cage of 


the Right of the Land the Tenant of the Land may take and enjoy it for ſtrengthning his Eſtate there. 
in. Co. Litt 280. a. A. ard B. Jointenants of Land, out of which a Rent of 20 1. per Ann. ifſu:d 
to the King, and he in Conſideration of Money paid by B. Granted, Remiſed, Releaſed and Renonnced h 
B. and his Heirs the ſaid Rent &c. Per Dyer, The Patentec may uſe this as a Grant or Releaſe and Ex- 
tinguiſhment as he will, eſpecially the Habendum being Habend. & Percipiend Reditum pred. to him ard 
his Heirs. D.319. b. pl. 16. Mich. 14 & 15 Eliz. Anon. | 


4. A. Leſſee for Nears, Remainder to B. for Life, Remainder 7o C. e 
Life; He in Reverſion in Fee releaſed to all three and their Heir. By this 
Releaſe each of them has got a Reverſion in Fee in the ſame Land, bu: 
the firſt Leſſee ſhall have the Sole Poſſeſſion, as he had before. Bendl. 
36. pl. 65. Trin. 7 E. 6. Per Mountague Ch. J. of C. B. Anon. 

5. Where a Releaſe is ſaid in ſome Caſes to enure by Way ot Extn- 

uithment, it is to be underſtood either in Reſpect of him that makes whe 

eleaſe, or in Reſpect that by Conſtruction of Law it enures not oni 
him to whom it is made, but to others alſo who are Strangers to the 
Releaſe, which is a Quality of an Inheritance extinguiſhed, Co. Lia. 
279. b. 
15 There is a Diverſity where a Releaſe enures by Way of Kut 
guiſhment of an Inheritance which is in Poſſeſion, and may be grame« 
over, and a Releaſe of a Right, or an Afton, to Lands which cannot + 
ranted over; tor the Lord may releaſe his Seigniory ro the Tenant © 
the Land for Lite, or in Tail, Et fic de ceteris: But fo cannot 002 le- 
leaſe a Right or an Action; for if it be releaſed bur for 2» Hout, it is 5 
tinct for ever. Co. Litr. 280. a. 

5. Teme Meſne intermarries with the Tenant Paravaile ; it the Lind 
leaſes to the Feme, the Seigniory only is extinct; bur it he releates 70.5 
Husband, both Seigniory and Meſnalty are extin&t : And in this Cary 


do.” 


. 


9 T Releaſe. 


— 


me Lord releaſe to the Husband and Wife, it is a N how the Re- 
leaſe hall enure, bur it is no Queſtion but that a Releaſe may be made to 
z Meſnalty, or A Seigniory ſuſpended in Part of the Eſtate. Co. Litt. 
45 

ar It the Tenancy be given to the Lord, and a Stranger, and to the Heirs of 
the Stranger, and the Lord releaſes to his Companion all the oy in the Land ; 
this Releaſe not only paſſes his Eſtate in the Tenancy, but extinguithes 
alſo his Right in the pas N and ſo one Releaſe enures to extinguiſh 
{eral Rights in one and the ſame Land. Co. Litt. 280. a. 

9. It there be Lord and Tenant by Fealty and Rent, the Lord grants the 
Seigmory for Tears, and the Tenant attornes, and the Lord releaſes his 
S42n.0r9 to the Tenant for Years, and to the Tenant of the Land generally, 

+ whole Seigniory is extinct, and the State of the Leſſee alſo; but if 
the Releaſe had been to them and their Heirs, then the Leſſee had had In- 

horirance of the one Moiety, and the other Moiety had been extinct; and 

the Reaſon of this Diverſity is, becauſe when the Releaſe is made gene- 

raily, it can enure to the Leſſee but tor Lite, becauſe it enures by way 
ot Enlargement of Eſtate, and being made to the Tenant of the Land ir 

cuures by way of Extinguiſhment, and then there cannot remain a parti- 

cular Ettate in the Seignory tor Life; But when the Releaſe is made 
to them and their Heirs, each one takes a Moiety, the one by way of 
increaling the Eſtate, and the other by Extinguiſhment. Co. Litt. 280. a. 
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(V. 3) Enure as a Grant. 


I. Man leaſed for Term of Life, the Remainder oder in Tail, the Re- See (Y) pl. 
mainder to W. for Term of Life, the Remainder in Fee to the firſt 4 — (M. 2) 
Tenrnt for Life, and after the firſt Tenant tor Lite had Iſſue, and died, and — —— 
the Zenant in Tail entered, to whom the Heir of the firſt Tenant for Life, Woe a 
who had the Fee Simple in Remainder, releaſed all his Right, and after the Grant ſhall 
Tenant in Tail died without Iſſue, and his Heir collateral entered by Co- enure as a 
lour of the Releaſe, upon whom he in Remander tor Lite entered, and 1 a | 
the other brought Aſſiſe, and by all the Juttices he is barrable ; for thy (S. 2 ) 1 
the Releaſe may give the Fee Simple, yer it ſhall not determine the E- 
ſtate of him in Remainder for Term of Life; Bur ,O1ere if be can give 
the Fee Strmple. Br. Releaſes, pl. 11. cites 29 All. 50. 

2. It Diſſeiſor gives in Mortmaine by Licence of the King and Chief Prtwhere xx 
Lord, and the Diſſeiſce releaſes to the Abbot all bis Right, the chief Lord 49% i: di/- 
or ihe King cannot enter; For this countervails Entry aud Feoff ment. Br. r e 
Mortmaine, pl. 18. cites 11 H. 4. 88. | 2 


: and confirms 
to him, and after the Diſſei{-e releaſes to the Abbot all his Rizht, it ſeems that the King or Chief Lord ma 


enter ; For this countervails Entry and Feeffmert, and then it is a New Mortmain. Quzre in1:. Ibid. 


3. In Dower it was touched that if the Diſſciſee releaſes to the Diſſeiſor, 
| the D:/ſciſor is in by him, and ſhall not have the View in Writot Dower; 
: 1 ſo #1 that a Releaſe makes one Degree. Br. Releaſes, pl. 28. cites 
9. 4. 6. | | 

| 4. The Lord releaſes and grants his Setgmory to the Husband who is v1 
| filedrf the Tenancy in Right of the Wife to him and his Heirs, the Huſ- 
| bard dies, and his Heir diſtrains for the Rent upon the Lands, it 1 
| Va neld that it ſhall enure as a Grant which is moſt beneficial to the | i | 
| Grantee, and it is a reeing with the Intent of the Deed that the Huſ- 1 
* * his Heirs thall have it. Cro. E. 163. pl. 3. Mich. 31, & 32 = | 
Z. Anon, | | 
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(Z) How it ſhall enure. By Mitter Ie Eſtate. 


See Voucher 1. IF 2 Coparceners ate ſelſed of Land, and one releaſes tg the g, 


E&P). tber in Fee wich Warranty; this paſſes by way of Mit 
» { D 1 } 0 
terple de 


Voucher. pl. 29. cites S. C. When 2 ſeveral Perſons ccme in by the ſame Feudal Cuntract, one gu, 
diſcharge to the other the Benefit of ſuch Feudal Contract by Releaſe ; becauſe no Not:riety is SY 
ful, ſince in the Prior Feudal Contract, there was Notoriety ſufhcient, and ſuch Releat ; 
is called a Releaſe by Mitter le Eſtate; Thus 2 Coparceners come into one intire Fend diſcendino 8 
their Fotler, and therefore they may releaſe privately to each other, without any Notoriety by Peak. 
mert ; Becauſe they take by the former Contract and Deſcent to them, which eſtabliſhes them in: 
Poſſe lion without a Notoriety. G. Treat. of Ten. 67. 1 


See Join- 2. If A. Feme Sole and B. Jointenants for Life ate, and A. takes © 

CA) pl“: to Baron, and after A and C levy a Fine to B. by which they grant th 

CC Re. Land to B. & quicquid Habent &c. and his Aſſigns with Warranty, and 

leaſe (L) pl. after B. dies living A. pet the Leſſor may enter tnto the hole, a; 

2 f. 1 there ſhall not be any Occupant of any Part, becauſe this Fine c: 

8 „ nures as a Releaſe, not by Miſter le Eſtate, but by way ol Eren. 

4-2. 485. Quiſhinent. Tr. 22. Ja. B. R. between Eafface and Scawer, Ab. 
12 judged upon a Special Verdict. 

3. Two Tenants in Common made Compoſition to preſent by Turn to the 

Ad vowſon, and after the one releaſed to the other all his Risht in the Ad. 

vowſon, and admitted tor Good, and this by reaſon of the Privity of th: 

Turn as it ſeems, but it is not much to the Purpoſe. Br. Releaſes, pl. 


77. Cites 39 E. 3. 37 


4. If three are ſeiſed in Fee jointly, and leaſe for Term of Life, and aber 


two releaſe to the third, this is a good Releaſe, and he ſhall maintain Ac- 
tion of Waſte alone. Br. Releaſes, pl. 75. cites 46 E. 3. 17. 


"OY 
6 
— 


(Z. 2) Where it ſhall enure by way of Mitter I Eſtate, 
without any Words of Inheritance. 


Fit if there 1. JF there are 3 fointenants, and one releaſe to one of the other all I: 
are 2 Jain- 4 Rig ht, this enures by way of Mitter I'Eſtate, and patles tix 
nen Whole Fee Simple without theſe Words ( Heirs.) Co. Litt. 273. b. 


the one of 

them vel-aſe 

all his Right tothe other, this does not to all Purpoſes enure by way of Mitter! Eſtate; For it , 
Deeree, and he to whom the Releaſe is made ſhall for many Purpoſes be adjudged in from the fire 
for, and this Releaſe ſhall veſt all in the other Jointenant without theſe Words ( Heirs) Co Lit. 2“ 
b. But if there are 2 Coparceners and the one releaſes all her Right to the other; Tie fre 
enure by way of Mitter I'Eftate, and ſhall make Degree, and without theſe Words (Heirs) ſhall ja 


the whole Fee Simple. Co. Litt. 273. b. 


2. It 2 Coparceners be of a Rent, and the one of them zakes the Tete 

to Husband, the other may releaſe to her notwithſtanding the Rent be 

Suſpence, and it thall enure by way of Mitter le Eſtate, and ihe ma) 

leaſe alſo to the Tertenant, and that thall enure by way ot Extin; triffomen?, 

bur it ſhe releaſe 7o her Hiſter and to her Husband, it is good to be ſcen hu 

it ſhall enure. Co. Litt. 273. b. | 

2 * 3. It Baron and Feme, and a third Perſon are Fointenants in Fee, wy 
114 Hill. the third Perſon releaſes to the Baron all his Right, without ſaving !“ 


PP 
- 


2 — have and to hold to him and his Heirs, yet the Baron has Fez din 


8 * 


EY 


hi 


eee 
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. Feme ſhall take nothing by this Releaſe, as has deen adjudged, . 
2 you ſhall enure by Mitter PEftate. Co. R. on Fines, 7. Cltes * 1 i 


ſcot's Cale. Bendl. 195. 
e we'd £23... GC 
zugged— Co. Litt. 273. b. S. P. And fo it would be, had the Releaſe been made to the Wife. 
"4 1 > A Baron and Feme purchaſed to them and the Heirs of the Baron, and of the third Perſon, the 
2 held that ſuch Releaſe ſhall enure to the Baron only, and not to the Feme, and that the Word 
/Peirs) need not be expreſſed ; But had the 3d Perſon made a Releaſe ro the Feme there muſt have 
en Words of Inheritance, becauſe the Eftate which ſhe had in Jointure before was only an Eſtate for 
Life, D. 263. pl. 34. Trin. 9 Eliz. Anon. | 


(J. 3) Conſtrued; How In General. 


VOR the Conſtruction of a Releaſe, it was argued that 1ſt. the 

| Intention of the Parties is principally to be regarded, and Ex 
Precedentibus & Con equentibus opti ma fit Interpretatio. 2dly, A Releaſe 

+» Particular, and may by Inference of other Words have a General 

%, yet J articular Conſtruction ſhall be made, Niſi impediatur Senten- 

tin, or Intentio Partium. zdly, Expende Circumſtautias & Intentio in- 

telligetur. Hett. 15. in Abree's Caſe. 

2. There is a Difference where a Thing is uncertain to which a Certainty Ivid. 395. in 
is added and where it is certain; For it I releaſe all my Right in all my 22 of a 
Lands in Dale, which I have by Deſcent of the Part of my Father; It repay 
| have Lands in Dale by Deſcent of the Part of my Mother, and none 

om my Father, the Releaſe is void; But if the Releaſe had been of 

Acre in D. which I have by Deſcent of the Part of my Mother where- 

it is of the Part of Father, the Releaſe is good, becauſe the Thing 

was certatnly expreſſed in the firſt Words, and ſo the reſt was /uper/{u- 

(15, and need not be averred. Per Cur. Pl. C. 191. b. in the Caſe of 

Vrotetley v. Adams. 

3. A Releaſe z# Law ſhall be expounded more favourable according to 

the Meaning and Intent of the Parties, than a Releaſe in Deed, which is 

me Act of the Party, and ſhall be taken moſt ſtrongly againſt himſelf, 

Co. Litt. 264. b. 

4. It upon a general Releaſe Releſſee gives Releſſor a Bill of Ex- 

change, Note &c. bearing even Date with the Releaſe, the Releaſe 1hall 

uz d/cbarge them. Per Holt Ch. J. 12 Mod. 401. Paſch. 12 W. 3. Anon. 


2 —— — 


(A. a) Limitation. Or, Reſtriction by Conſtruction. ] 


IF an Executor releaſe by ſuch Name, [ vt3.] J. S. Executor releaſes Br. Releaſes, 
|. & «lLACtions; this 18 not any Limitatton of the Releaſe, but this pl e 
lelcale as well Hetions which he has in his own Right, as that 57. 


T . of 396.3. 26. 
has as Executor. 39 E. 3. 26, b. b. 4 par? ae 
bh 


: Cur. But ſaid 
dere there is a particular Recital in a Deed, and then general Words follow, the general Words ſhall 
1 wang by the ſpecial Words. Ld Raym. Rep. 235. 236. Trin. 9 W. 3. C. B. in Caſe of Thorpe 
„pe, cites 2 Saund. 452. 3 Keb 45. 59. Ld Arlington v. Merrick. 1 And. 64. Mo. 133. by An- 
Feen; And there fore in the principal Caſe Judgment was given accordingly. Upon Error brought of the 
e in the Caſe of Thorpe v. Thorpe, the Rule laid down, ut ſupra, of the particular Recital, 
|. general Words following, that the general Words ſhall be qualified by the ſpecial, was inſiſt- 
ow dy the Counſel in £upport of the Judgment, with this Difference, that where there are genera) 
n 1 in a Deed of Re'caſe, they ſhall be taken moſt ſtrongly againſt the Releſſor, and that 
ha otten been *d;udg'd. But to this Point the Court gave no Opinion, tho' the Judgment in C. 13. 
| «Ven upon this Point only. Ld. Raym. Rep 663. 664, Paſch. 13 W. 3. B. R. Thorre v. Thorpe. 
y 4 8 | A Sis 


_ a«zhe \/ak- charge the Obligation, for (Hujus præſentis temporis) ſhall be ta d 


alſo urg'd 


— = 
> 
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A Suit was depending in the Exchequer between B. and J. F. upon an Account between th e 
a Trade carried _ in 11 Pending tbis Suit A. 425 E B. Executor. J. &. pn, "eng 8 
countable to B. for Monies received by him. B. and J. S. compromis'd the Suit in the Exclequer a 
upon B. pave him a Releaſe. Afterwards B. as Executor of A. ſued g. F. in Chancery, on the P: 1 here. 
tween A. and / F. to which J. S. pleaded the Releaſe. It was in Proof that this Releaſe tho? ps 1 
after A. s Death, was not given as Executor to A. but only upon the particular Account between B whe 
1. The Court ſet aſide the Releaſe as to ſuch Demand, and ordered that it ſhould not be * " | = 

ar, nor given in Evidence in any Suit concerning the Eftate of A. Fin. Rep. 443. Hill 22 Or p 
1679. Calvert v Calvert, Bean &c. nw Oe 

One of the Executors of a Creditor by Judgment for 60001. js Legatee of the Debtor for 51. and e 
a Receipt for the Legacy, and by it diſcharged the Executor of the Debtor of and from the (1d 2 
cy, and from all Actions, Suits, and Demands whatſoever which he had againſt him as Executor " Hts 
Alattey <:batſcever, from the Beginning of the World &c. This extends only to the Legacy which at 
in his own Right, and not to the Debt which he had as Executor. Show. 150. Patch. 2 W . » 
Knight v. Cole. —}; Lev. 273. S. C. Carth. 118. S. C.—8 C cited Per Powel J. who tug he * 
Counſel therein. Ld. Raym. Rep. 235. 236. Trin. 9 W. 5. C. B. in Caſe of Thorp v. Thorp.— 5. x 


a Truſtee. Lev. 27 2. Stokes v. Stokes. 


2, Ik a Yan gives by Deed a Rent in Tail, and after his Heir u. 
leaſes to the Leſſee and his Heirs all his Right in the Land to Perce';s 
according to the ſaid Deed, tta quod he or his Heirs ſhall clan 0 
thing therein againſt the laid Deed it leems that this a itinity5 
Releaſe, ſcil. a Confirmation of the firſt Grant, and not an Ealarge. 
ment. 43 Aft, $, Dubitatur. l 

8 P. bs the 3. Ik u Man receives 10 1. of another, and by his Deed acknowledss, 
22 the Receipt thereof, and thereof releaſes acquits and diſcharges him, 
Show. 150. and ot all Actions, Suits, Debts, Duties &c and Demands. By this 
Knight v. Releaſe nothing is releaſed, but the 10 l. and the Action and Oe 
Cole—— mands thereof; tor the laſt Words have Reference to the firit, and (1 


. cath. limited by them. * Tr. 5 Ja. B. K. cited by Tanfield to be ad 


there ſaid, judged. 


that it had 
been adjudg'd of late, That where a particular Cauſe or Conſideration is mention'd in a Release, it h. 


reſtrain the general Words following, which are only Words of Courſe. * 8. C Cited; Mod 
in Caſe of Cole v. Knight. And alſo in S. C. Knight v. Cole Show. 151. But there 155. Holt Ch, ] 
ſaid he thought that Cale not to be Law, and that it was only cited by Tanfield. 


4. If A. be obliged in 2o1. to B. by Bill for Payment of 101. and 
does not pay it at the Days and after B. releaſes to him all Actions ot 
10 l. this does not releaſe the Bill, becauſe the Action is to be brotgit 
for 20 l. inaſmuch as the Releaſe was after the Forfeiture. 15. 

Ja. B. between Waller and Barroll. 
SAL 5, Tf an Obligation be dated and delivered the 23 Jan. 5 Ja. all 
NR Obligee make a Releaſe, which 18 dated 22 Jan. 3 Ja. but it 1s deliver 
Fur if it Nad ed alter 23 Jan. 3 Ja. And by this Deed he releaſes to the Obligor 
been (ue Actions Uſque diem hujus præſentis remporis ; this Releale ſhall not di 


i": ir bad the prelent Time when the Deed was dated. Þ, 7 Ja. B. Þ« 
wiſe. D. 307. Clixlaim. 

— If A 

makes a Statute to B. dated 10 June, and B. makes a Releaſe, dated 9 June, to the Day of tle Date, but a 


lizered 11 June, yet the Statute is not releaſed. D. 307. a. pl. 67. Hill. 14 Eliz. Hedley v. Joe 
Releaſe of all Demands »ſque 26 April, is no Releaſe of a Bond dated the ſame Day. 2 Med 
Nichols v. Ramſell.—So Uſque ad Diem datus. Adjudged. 2 Roll. R. 255. Mich. 12 Jac. B. K. ot 


v. Wilcoks. 


6. Releaſes are to be conſtrued Secundum ſubjeffam Materion at tte 

Time of the making of them. See 2 Chan. Caſes 126. in Caſe ot Boss 

v. Smith and Bony, and the Caſes here following. 1 

v. If one releaſe all Actions to ſuch a Day, which is paſt, the BR. e1cal- 

void as to any Thing which ſhall happen after the Releaje, and got, 

the Reſidue. D. 56. b. pl. 21. Trin. 35 H. 8. in Caſe of Read w. 311% þ 

on 1k 8. In Debt upon Bond, the Deſendant pleads a Releaſe ; and up®" in 
That Ce Pleading the Caſe appeared to be, that there were Con!rower/ces Hie 
the Plaintitf (Lord) and the Defendant, being his Tenant fer Refs 


1 


that the an Herict; and they having ſubmitted it to Arbicrament, it was a 


* 
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That there ſhould be a Releaſe made ot them ; and in Pertormance ot this Plaintiff 
Arbitrament a Releaſe was made by theſe Words, Of all Reliefs, Daties * ok 
and Amerciaments ; and this Releaſe was pleaded in Bar of this Obliga- yi, hotear, 
tion, which was not put in Arbitrament, nor intended to be releaſed. And becauſe 4 
upon all this Matter diſcloſed, it was demurred ; and Coke Attorney Ge- Deeds ought 
eral mov'd that it ſhould not be a Bar, for this Word Duties being e 2 | 
placed letwixt Reliefs and Ainerciaments, ſhall be intended Duties of ſuch a 38 pl 
Nature, and not to any other, and therefore it thall not extend to this te rent of 
Bond. Bur the Court held the contrary ; tor altho' the Intent Was not “/e Parres ; 
roextinguith ir, yet (Duty) extends thereto in Extremity of Law, where- _ _ = 
tore it mall be an Extinguiſhment and Diſcharge of the Bond And Party = 
thereupon it Was adjudged for the Detendant. Cro. E. 370. pl. 10. Paſch. to releaſe no 


liz, B. R. Rocheram v. Crawley. Duty, but 
A 2 the Relict 


which alone was in Queſtion ; but adjudg'd a good Bar. 


9. In Debt upon an Obligation, the Detendant pleaded a Releaſe made S. C. cited 
to him atter his entering into the Bond, viz. All and all Manner of Er- ap er Þuc 
rers, and all Manner of Actions, Suits, and Writs of Error whatſcever, which parfons 4 
I the ſaid (Plaintiff) for any Matter or Thing Sc. And I am by thiſe Pre- Conerel, as 
ſents excluded of Writs or Suits, Actions of Error, or Suits againſt him the Adjudged 
ſaid ( Defendant) c. Richardſon and Hutton thought the Intention was that it ex- 


to releaſe no other Actions but Errors. Het. 9. 15. Paſch. 3 Car. Abree Oy, 
v. P age. Error ; but 
that the 


Caſe of Rotheram v. Crawley. Cro. E. 370. and Ow. 51. ſeem otherwiſe.— 8 C cited Arg. 3 Mod, 
2:7. in Caſe of Cole v. Knight. And cited Show. 152. Arg. in Cafe of Cole v. Knight. 


10. A Releaſe of an Efate being not known, was reſolved againſt an 

Executor. Toth. 265. cites 7 Car. Wilſon v. Grove, 

11. In Covenant tor Non-payment of Rent reſerved in a Leaſe for S. C. Sid. 
Years, the Detendanrt pleaded a Releaſe of a Demands at a Day before !4!- pl-16. 
the Rent in Queſtion was due. The Plaintift replied that the Releaſe ORG 5 
was in Performance f an Award of all Matters in Controverſy between Nabend, aw 
Plaintiff and Deſendant. It was inſiſted that this Releaſe was no Bar, the general 
becauſe (among other Things) it was not within the Intent of the Arbi- Words 
trators and Parties, the Award being made of other Matters, and this Rent — 
not then due, or iu Controverſy, And of this Opinion were Foſter, Wind- and bound 
ham and Mallet, but Twiſden J. contra, But Judgment was given tor up according 
the Plaintitf, Lev. 99. Paſch. 15 Car. 2. B. R. Hen v. Hanſon. to the In- 
12. A. poſſeſs'd of a Term for Years, aſſigudd the ſame io Truftees, and xt hg 
afterwards purchaſed the Inheritance; and being on a Treaty of Mar- 
riage with M. he covenanted to fiaud /eis'd to the Uſe of himſelf and XI. 

tor Life for a Fointure. A. died; M. entered, and upon Agreement 

made with A.*'s Executors, as to her Claim out of the Perlonal Eſtate of 

A. ſhe releaſed to the Execntors all the Perſonal Effate ot A. and all De- 

mands tor the ſame. M. continued the Potlethon ; atrerwards the [he- 

ritance was evicted, Reſolved that the Releate ſhould not bur or preju- 

dice M's Title in Right to the Leaſe; and the was decreed to hold tor 

lo many Years as ſhe liv'd during the Term. Chan. Caſes 46. 47. Paſch. 

16 Car, 2. Bawtrey v. Ibſon. 

I;. A Bond was taken by F. F. in the Name of the Plaintiff in Trift for Nokes and 
the Children of J. F. and an Atiion of Debt was brought againit the Deſen- Stokes v. 
dant, in the Plaintiff”s Name on this Bond. The Detendant pleaded a Ne- h 2 
leaſe, That whereas F. had arreſted the Defendant in the Name of the Plaiu- & hat diffe- 
if without his Knowledge, he by this releaſes to the Detendant all Demands rently tated, 
on his own Account. Adjudged that the Bond was not hereby releaſed ; “ that there 
for tho? it was taken in the Name of the Plaintiff, yer it was not on his 0017 45 i 
own Account, but upon the Account of the Children of J. S. and the and in Ac- 
Words, (Upon his own Account) were put in to ſome Purpoſe, which tion brought 
could 
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by both, the could be no other, but to diſtinguiſh Demands in his own trom thoſe in 
efendant the Right of, or in Truſt for others. Lev. 272. Trin. 21 Car, 2. 
leaded the N In 
Release of B. R. Stokes v. Stokes. 


one of them | 492 
as a Bar to both; but adjudged as here for the Plaintiff. 
Caſe of Cole v. Knight. 


S. C. cited by Dolben ] 3 Mod 2:9. in 


14. W. being to releaſe his Intereſt in a Parcel of Land, the Releaſe was 
ſo penn'd that it extended to releaſe his Intereſt in a/myft 2000 J. per Ann 
which he did not intend ; and he had Relief in Chancery. Freem. Re, 
302. pl. 366. Mich. 1673. Wentworth's Caſe. 5 

15. A Bill was brought by A. and B. and their Wives againſt J. S. and 
W. R. tor an Account of Rents and Profits of a Real and Perſonal E# 1; 
received by the Detendanrs, to which J. S. pleaded a Releaſe to lin 
his Heirs, Executors &c. by A. and another in the like Manner be 
of all his, and their Lands and Tenements, Goods and Chattels, and fac 
cularly the Manors and Lands therein mentioned, of and from al! i 
Claims and Demands whatſoever. The Plaintiſf inſiſted that cheſe R.“ 
leaſes were to extend only to the Portions of the Wives, which f. J. |.,| 
paid; and it appeared on pleading the Plea, that J. S. did not ſet for; 
that there was any Diſcourſe between them, concerning the Estate or 
Lands in Queſtion, at the Time the Releaſes were executed. The Cour 
ordered the Word (Plea) to be ſtruck our, and the Delendants to an- 
ſwer, bur not as to the Part which demands an Account of the Rents and 
Profits of the Lands, unleſs the Court upon the Hearing ſhould think ft 
to decree an Account thereof. Fin. Rep. 117. Hill. 25 Car. 2 1673. [4 
Herbert of Cherbury & Ux. & al. v. Mountague. 
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S. C 2 Chan. 17. The Plaintiff, an Heir at Law, imagining that by the Wilh. 


Caſes 1 Anceſtor the whole Inheritance was deviſed from him, whereas the. 
Andrhere L. 


h. Notting- 3 5 , | 
wa, aid, ho atterwards Differences ariſiug between one of the Truſtees (vho 
tothe Re. the Inheritance tor a full Conſideration, and a Fine thereof ley io 


6 * 
+ as 4 


the! the Re. taken in the Award of Breach of the Truſt, whereby the R everiion d 
leaſe was of long'd to the Heir. The Plaintiff received the 2001. and relais uc 
all "a ingly. The Zruſtee 10 Years atterwards purchaſed back the In“ = 
and De- . 


mards, yet it AE - | : „ 
appeared that have an Execution of the Truſt, and the Inheritance to be decre 0 


the Arbitra- him. Ld. C. Nottingham heard this Cauſe twice, and decreed it dete 
ment, Sub. Times tor the Plainritt ; but the Decree not being ſigned and [570 11 t! 
mithon, and Was re-heard by Ld. K. North. It was inſiſted tor the Delendant, 15 
2 * the Breach of Truſt was releaſed by the Words ; but howe: cr, 1014 © 
on Differen- ter ſo many (viz. 3o) Years, it was too late ro enquire, Wera cs 


ces only, was intended to be releaſed, or not? But it was ant er'd, I hat if 


4 
Mp 
HA. 
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Releaſe. 2 45 
made in Purſuance ot an Award, which concerned Matters in Accompt 2 
between the Ceſty que Truit and that Truſtee only ; nor was it pretend- xa" mag 
ed, That the Heir had received any Satisfaction for the Inheritance; and TheCG Shares 
tuat had this Releale been intended to have releaſed the Breach of Trult, of the Parties 
ir would have been made to all the Truſtees, and not to one only, they 1 Perſo. 
all having join'd 11 the Conveyance by which they broke their Truſt. Ld. bar 
N. North took Notice of the great Length of Time, and of the Purchaſe K inſinan; 
being made for 4 fail Conſideration, and ot the Acquieſcence of the Plaintiff 5 and was tor 
and laid, That rho” it was hard to diſmiſs the Bill atter 2 Decrees tor the them and 
Plaintiit, yer he was not ſatisfied he could decree tor him, and that the annoy 2 . 


Bill muit ſtand diſmitsd, Vern. 144. pl. 139. Hill. 1082. Bovey v. parties and 


Smith. their Execu - 
9 5 : IB tors, and nor 
Heirs; Ard that the Plaintiff had given a diſtin&t Releaſe before the Purchaſe made, of all Actions 
Real and Perſonal ; yet there was no Occaſion proved, why that Releaſe ſhould be made, nor any al- 


leged; and there were other Dealings between them, and therefore preſumed not to relate to this 


Mutter ; And ſo the Decree paſſed tor the Plaintift. Aﬀerwards the Lord Chancellor declared ar 


another Day, That he had conterred with the Ch. Juſt. of B. R. who was of the ſame Opinion. 


18. A. was Leſſee by Deed of D. of 2631. a Near, and Tenant at Will 
of S. of 22/1. a Year. Upon Payment ot Halt a Year's Rent ot the 
Great Farm, the Leſſor's Steward gave a Receipt in full for Half a Nears 
Rent due at Lady laſt, whereas nothing was paid of the Rent of the Land 
held at Will. "The Leſſor brought a Bill for Relief, but it was difmiſs'd 
by the Maſter of the Rolls; becauſe (as he thought) the Leſſor might 
have his Action at Law tor the other Rent; Bur on Appeal brought, the 
Lord Chancellor doubted if he had any Remedy at Law, as borh theſe 
Lands might formerly have been held together; and the generale s 
in the Leaſe might poſſibly extend to S. contrary to the Intent of the 
Parties; And ſaid, If the Leſſor thould not recover at Law he mutt 
relieve here; ſo that it would be ſending him to Law in order to have a 
New Bill; And ſo decrecd an Accompr. Sel. Cafes in Equ. in Ld. King's 
Time 1. Mich. 1724. Ld. Lucy v. Watts. 

19. $0 where a = Wap got a Keceipt in full to the Date, and a Bill was 
brought for an Accompt; tho' the 'Venanr inſiſted, "That he was not obli- 
ged to any Accompt previous to the Receipt, becauſe his Vouchers might 
be loſt, and not preſerved on Account of the Receipt ; and fo might fal- 
ter without his own Delault, bur by relying on the Receipr. Bur there 
leing great Reaſon to believe the Recerpt was got thro' Fraud or Miſtake, and tf 
that he had not paid all due to the Time, an Accompr was ordered to be | 
taken previous to the Receipt, and to pay Colts. Sel. Ch Cates in Ld. 
King's Time 2. cited by Mr. Talbot Mich. 11 Geo. 1. as deciecd about 
2 or 3 Terms before, in the Cafe of Bacon v. Harris. | | 

| 


* 


* 


- 
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(A. a. 2) Conſtrued How. Extended beyond the Words. 

I, of a Man has Cauſe of Action, and releaſes all Add ions to the Tertenant _ 
Jer Term of Life of the Tenant, the Action thall be gone for ever; 

Per Newton and Hody Ch. Juſt. But Per Paſton, He ſhall have Action 1 

arer the Death of the Tenant for Life, which Brooke ſays docs not ſeem 

to be Law, Br. Releaſes, pl. 22. cites 19 H. 6. 17. 23. 


2. It I releaſe to a Diſſeiſor for an Hour, it ſhall ſerve for ever; Per Sif I reloaſe 


lot, Br. Barre I. 84. ci 6 Action or 
| „ Pl. 34- Cites 21 H 7. 30. Duty fer one 


Day, it ſhall ſerve for ever; Per Elliot. Br. Barre, pl. 54. cites 21 H. -; 30. 
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e Relea ſe. 


(B. a) At what Time it may be made. 


Hob. 206. pl. . 
260. & C—_ 


F the Sheriff levies ou at my Suit upon a Levari facias Upon 
a Kecognizance, and after J make a General Releaſe to lim, 


13 Aj. and after he returns the Writ in Bank ſerved, and after J bring on 
jung d. Action of Debt againſt the Sheriff for the Boney, he may weil pen 


—- Sparke this Beleaſe in bär of the Action, tho J ground my Action upon cis 
2 8 2 Ecturn which was atter the Releale ; for rhts was a Duty to me im 
canli mediately upon the Levying of the Boney, which was betore the ge 
8 5. 5 0 ' 1 3 
Sd“ leate made. O. 15 Ja, B. between pe and K-cbards. bigger, 
Hobart's Reports 280. Same Cale, 


Brownl. 51. 
bur mentions 

the Releaſe as made after the Sheriff had made his Return; and therefore obſerves, That the Defengny 
had covcluicd his Demurrer ill; becauſe by demurring to the Defendant's Plea, which ua grounded 
upon a Relcale, he ſhould have demanded ſudgment, if the Defendant ſhould be admitted to plexq , 
Releaſe made after the Sheriff 's Return.— Mo. 886. pl. 1244 8 C. but S. P does not clearly appear. 


2. Ik the Conuſor of a Statute Merchant be in Execution, and hi; 
Land alſo, and the Conulce releaſes to him all Debrs, this (hall viſcharg 
the Execution; kor the Debt was the Cauſe of the Execution, any 
ot the Continuance thereof till the Oebt tatisfied; and therefore the 
Diſcharge ot the Debt, which is the Caule, thall diſcharge the Ere: 
cution, which is the Ettect. Co, Litt. 76. where he vourhes 20 al. 
pl. 7. (But it ſcems that this does not warrant this Daunen.) 
Br. Non eſt z. Tf A, delivers an Obligation t B. as an Eſcrow dn WH Je 15 
Ag ir ?). bound to C.)) to be delivered as his Deed tu C. atter c<rculn Conditions 
_ 3 perlormed, and after C. releaſes to A. betore the 2d Del: very, 5153 
Contra. —-— old; becauſe tho after the 2d Oclivery it ſhail retato on Tye iſt O: 
Coed. very, where there is a I2eceflity, ut Ges Magla ana 
167 & 165. reat, pet as to Collateral Acts it Hall not relate at ail. Co.. 
in the Caſe Ba 1 36. 


of Udo v. 
cites 5 H_ 5. 23. notwithſtanding that 25 H. 6. 7. is contrary. 


Waritl ail, 


In ſuc Caſs 4. No Right doth paſs but the Right which the Releafor hath at the 
the Son ſhall Time of the Releaſe ; As if the Son releaſe to the Diſleiſor of his Fatdet 
r Right which he hath, or may have, and the Father dies, the den 


by his Con- d 2 : 4 
fmaticn may enter; becauſe he had no Right in the Lite of his Father, bat 


without 
JFarrarty Bridgm. 76. cites 13 E. 1. 10 E. 2. 

rg. Br . , X ** 
as p But if the Son diſſeiſe the Father, and makes a FeoFment in Fee in the Life of the Father, 


yet he is bound, tho' he had No Right at the Time. Per Dyer Ch. J. 2 Le. 20. pl. 25. in Brent'ꝰ Cale: 

5. Debt upon Arrears of Annuity ; The Defendant pleaded Releaſe of 4 
Actions before any Arrears were due, and no Plea; Per Cur, Br. Dette, Pl. 
215. cites 5 E. 4. 4. 

6. If a Man makes Indenture of Leaſe to J. S. in July, to hold the Le. 
at the Feaſt of St. Michael next, for Term of ꝙ Tears, and the * Le//or relec's 
to the Leſſee before Michaelmas all his Right, the Releaſe is void; For le 
has no Poſſeſſion before Michaelmas. Br. Releaſes, pl. 59. cites 22 EA 
37. Per Brian & Neal ]. 3 

7. The Diſſciſce's Releaſe to the Bargainee of the Diſſe. or before Juri 
ment, is void. Roll. Rep. 425. cites 10 Eliz. Mocker's Caſe. ED 

8. After a Verdict for the Plaintiff in Ejectment, and before 71"? bs bo 
Bank, the Plaintiff releaſed ; and at the Day in Bank the Pelenge 
perm this Releaſe, and ſhew'd it to the Court. Reſolved, That“ 


* Orig. is 


(Diſletor ) 


v Audit 


ad not any Day to plead ir, nor had he any Remedy but of de 


__ a Deſcent to him after the Releaſe by the Death of his Father, Arg. 


=. 
3 
* 


8 ia. Mt th. 


2 — 


verela, if the Plaintiſt ſued Execution; Wheretore it was ad judg'd for 
the Plaintifl. Cro. J. 646. pl. 10. Mich. 20 Jac. B. R. Stamp v. Par- 
r. . 
wy Bargainee before Entry may releaſe, Aſſign, or Surrender. Car:.66. 
Per Bridgman Ch. J. Paſch. 18 Car. 2. C. B. in the Caſe of Geary v. 
arcroft. 
_—_ Releaſe by an Mfg nor to the Debror, after A//ignment to a Stran- 
er, unleſs it be without Notice, and on Conlideration to releaſe, will 
not hurt the Aſſignee. See Chan, Caſes, 169. Trin. 22 Car. 2. in Cale 
of Hurſt v. Goddard. | 
11. Leſſor after Y aeg of Rever/jon, releaſed to Leſſee all Covenants Adjudg-d 
and Demands, yet Aſhgnee may have Action of Covenant for Rent due for the 


after the Allignment, tor it runs with the Reverſion. 2 Jo. 102. Paſch. Cn; 
30 Car. 2. B. K. Harper v. Bird. | Court will 
intend the 


Action brought _ the Reddendum, which is a Covenant in Law, and runs with the Reverſion ar 
Common Law before the Statute 32 H. 8. and paſſes by the Grant of the Reverlion ; and therefore 
Leſſor could not releaſe it after the Aſſignment. 2 Lev. 206. S. C. 


12. Conuſee of a Statute extended aſſigns the Jamy 5 yet per Serjeant Ja 238. 
Maynard, the Law is clear and certain, that the Conuſee himfelt, his Sd. P Ad- 
Exccutors, Adminiſtrators, or Aſſigns, may, notwithſtanding * releaſe +5. 200 
or diſcharge, ſuch Statute, and it ſhall be good and binding in Law; Elgar 
which ſeems admitted by the Counſel of the other Side, but they inſiſted S. C & 
that aiter Aſſignment the Conuſee is but as a Truſtee for the Aſſignee, and S. P. ad- 


mult be anſwerable to him for the Breach of Truft. Vern. 50. pl. 49. 8 gn 
Paſch. 1682. Earl of Huntington v. Greenvill. Patch. - "Cas, 


13. An Orphan cannot releaſe her Cuſtomary Share, it being a mere Decreed 
future Right, nor can the Husband do it; Per Ld Macclesheld ; But og SA 


whether ſuch Releaſe will not amount to 2 Compo/rtion or Agreement in La 3 


Barr of her future Right, or be, as they call it, A Compounding tor her clesfield. 

Cuſtomary Share, was not determined. Ch, Prec. 546. pl. 338. Mich. Ch. Prec. 

1720, Kemp v. Kelley. 594 1 pl. 357- 
* 7 


S. C. 


(C. a) To what Thing it ſhall Ezure. 


1. IF Baron and Feme ſeiſed of a Manor in Right of the Feme, make 
Feollment of one Acre tu another, by which it is ſevered from 
the anor, and after make Feoffment of the Reſidue to him alſo, and 
aiter levy a Fine Sur Releaſe to the Feoffee of the ſaid Manor; This 
ertinguithes the Right of the Feme in the Acre ſevered trom the 
anor ; tor this was Parcel of the . in Boot, as to the 
eme, who had a Right to recover it by a Cui in Vita. 18 E. 3, 
39. 18 All. pl. 2. Curia. | 


(D. a) In 


AR 5 Releaſe. 34 4 


340 Releaſe. 


1 


(D. a) In what Caſes the Releaſe of one Perſon all . 
of others. For what Thing. 


2 Sid 47. 1. J F there are diverſe Obligees, and one relcales, this barrs al. 


Hill. 165*. 2 Y. 4. 16. 19 0. 6. 47. | 
in Cate ef 5 
Abbot v. Biſkoy, Fend to B and C. Solvend. the one Afoiety to B. and the other to C is a ſeveral (WA. 


gation, and the Releaſe of one ſhall nor prejudice the other, nor can one bar the other cf his AG, 
per Browne J. Mo. 64. pl. 175. Trin. 6 Eltz. 

2, In Debt by Baron and Feme, and a zd Perſon, the Belcaſt gf tis 
Baron betore Coverture bars all. (It ſeems it is to ve tntenseo tha; 
Baron was Ocutee with the others before Coverture.) 7 0 4. 19, 4, 

z. The Keieale of the Baron 15 good Bar of the Debr due to the 
Feine betore Coverture. 17 E. 3. 06, 

4. If ſeveral Obligors, [are] and che Obligee deliver the Obligatigs 
into an Inditierent Hand, upon Condition it one of rhe Oblizers re. 
leaſe to the Obligee 3 pet this does not bar the others ta demand the 

Obligation, it the Condition be not pertor ned; tor they claum ng 
Wuty, but only a Diſcharge. 2 O. 4. 16. b. 

. ©. Ang 5, Ik 2 Conuſces of a Statute ar?, and one releaſes to the Conn 
io of Ac- for, this ſhall extinguiſh all the Statute agatnit the other allo, 2: 
of the one ; All. 23. The one Conulee purchaſes che Land, this thall diſcharge the 
For thios, LAND againſt the other. 


as a Debt 
or other Perſonal Thing. Br. Releaſes, pl. 66. cites 38 H. 3. 12. 


Where go 6, Ik 2 Executors ſell the Goods of the Teſtator far a certain 
Fele Sum, and rake an Obligation for this Sum, the Releaſe of one of 


arc, and a ; 

the ce e TYEM Yall bar both. 17 E. 3. 66. Adzudged. 
has tie H. 

ſeen of the Geeds, and J. S. takes them, and he brings Action of "Treſpaſs alone, as he may, and the 
Defendant ple.ids the Reieaſe of the other Executor, this is a good Bar, Br. Releaſes, pl. 26. citrs 
1638-278. 8. P. Br. Releaſes, pl. 83. cites 48 E. 3 18. 


4 — by 5 
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* Fol. 411. 


EY wu 


7, Ik one Executor relcaſes Pamages recover'd by Teſtator, this 

ſhall bar the other. 21 E. 3. 13. b. | 
5Rep.g*.d. 8. In a Qua. Imp. brought by diverſe, the Releaſe ot ane gt th. 
MD Pie Dlaintitis pending the Writ, ſhall nat abate the Brit, bur call g3 
CB fe mn Var as to him who relcaled only, and th? other Das hai 
Countes have Advantage thereof; becaule ic is a Thing intite, and in tue 
of North. Realty. Co. 5. Counteſs of North, 97, b. Adjudged. | 


umberland's 


Caſe. Mo.g55. pl. 625. S. C—2 And. 48. pl. 5:.S. C. by the Name of Cecil & al. v. Hall. & 2! 


| may 


9. Ik 2 recover Damages in a Real Action, the Reigalc ut duc at 

not bar the other of the Damages; becauſe the Oamages were c 

covered for the Profits, and fo Real!. 47 Af, 3. per Fincy2. 

Cro. J 116, 10. Ik a Man recovers in Ejectione Firmæ againit rwo, th Rees: 
s Fa of one of them ſhall not be any Bar of the Wric of Error dH 737 che: 


here, and that S7;:/0y Hluintiff, and Furlie and Blunt Defendants, Adzjuds d. 
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there fore there is no Reaſon that the Act of one ſhould charge or prejudice the other; for 13-7 be : 
Practice any one might be charged, and ſhould have no Remedy to diſcharge himſelf. Bir hal“? 
been Plaintiffs in the Record by their own Act, as in Debt n950n an Obligation, and had been 0) 

m Judgment, and then had brought a Writ of Error, a Releaſe of one ſhould bar rhe ct; © 
the one might have releaſed the Obligation, or diſcharged the principal A-tion whi-h fan t 
Companion, they being joint Plaintiffs by their voluntary Act, to the Release of the Welt of Ert 

che one, Nall bar the other. Blunt & Farly v. Snedſton. 
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Releaſe. 349 
1 A. conveys Land in Fee to B. by Indenture, and covenants Cro. C. 503. 
with B. his Drs and Alitgns, ro make any other Aſſurance upon per Rh 
Kcqueit, far the better Settlement thereof upon B. his Heirs and aug ct che 
a ns; and after B. conv ey the Land to C. WhO conveys it to D. who Covenant 
requires A. to pals another Allurance, according to the Covenant. goes with 
and upon Refuſal brings Action of Covenant as Aſſitgnee to B, It ug ge. 
B. releates the Covenant after Action brought, this ſhall not bar ©, of Aﬀonce by 
11g Action, which was well attached, Cr. 14 Car, B. B. between the Common 
Moddiemore and tcodale, per CTuritam, upon Demurrer. But Judg- Ia, or at 
ment given agataſt the Plaintiff tor orher Cauſe, Intratur. Hill. ads ne 
12 Cat. Nut. 228. ee 


ccf it. Fur 


the Breach of the Covenant being in the Time of D. and the Action being brought by him, and ſo at- 
ach'd in his Perſon, B. cannot releaſe this Action, in which D. the Athgoee is inte reſted Jo 406. 


SC. but not S. P. 


12. But in the ſald Caſe, after Requeſt made by D. and Neil Cro. C. 303. 
ſal by A. and be tore any Action brought by D. B. may releate the Co⸗ e 


yenant in the {aid Caſe of 14dalemore and God al, the Curt ſcemed Jo. 446.5 
to agree this. but not 8 U. 


13. In Tr:ſpaſs by two, of Goods carried away, the Defendant pleaded 
the Releaſe of the one ; this is a good Bar as to both, becauſe it is an Ac- 
tion Perſonal. Br. Releaſe, pl. 94. cites E. 3. Itin. Not. 

14. Aſſiſe againſt an Infant, who pleaded a Deed of Releaſe of the An— 
teftor of the Plaiatiff, whoſe Heir he was, with Warranty made to one f. H. 
aud to his Heirs, whoſe Eſtate he has, the Plaintiff aid that the Land 
was leas'd tothe ſaid . F. for Life, the Remoinder to the I laintiff in Tail, 
and the Releaſe was made to the ſaid J. S. the Remainder continuing in 
him, which J. S. is dead, and he entered into his Remainder, ſudgincnt 
it the Warranty binds. And the Tenant ſaid that the Reniainder (ver in 
Fee, aſter the Tail determined, was 1v the ſaid F. S. to whon the Releaſe was 
nale. And the Opinion of the Court was againſt the 'Tenant, and char 
the Releaſe ſhall entre to all the Eftates. Br. Afliſe, pl. 21. cites 44 E. 3. 10. 

15 Releaſe by one Church-warden, ct Cs recyvered in the Spiritual Yelv. 172. 
Curts by both, is not good aguinſt the other. Mar, 43. pl. 112. Mich. 2 * 7 
15 Car. Anon. 1 

irgly. Star- 
key v. Barton & Gore S. C. cited Arg 5 Mod. 399. in Hawkins“ Cale. 


— — — — 


16, Releaſe of one Defendant in Error ſhall not diſcharge the reſt; but 
a Releaſe by one Plaintiff is a Bar to all, becauſe they have not a ſoint 
. but a Joint Burden. 3 Mod. 135. Trin. 3 Jac. 2. B. R. Hacker 
v. Herne, 

17. A. and B. were Defendants in Hieds ment; and they both entered in- 
te the Common Rule, and at the Trial A. appeared, and conteſs'd Leaſe, 
Entry &c. but B. did not. Aſter Evidence given the Plaintitt was Non- 
ſuited, and Cuſts tax d for the Detendants. Per Cur. A. and B. are both 
intitled to the Colts, and B. (tho' he did not appear) may re/ciſe them to 
the Plaintifl. But if Covin ſhould appear between the Plaintiff and B. 
3 to releaſing the Coſts, the Court ſuppoſed they might correct ſuch Prac- 
tice. 2 Vent. 195. Trin. 2 W. & M. C. B. Fagg v. Roberts & al. 

18. Trover againſt tevo, one pleaded Not Guilty, and a Verdi? againſt 
oe, the other pleads a Releaſe of all Actions; the Relcaſe diſcharges 
both, fo no judgment againſt the other. 4 Mod. 379. Hill. 6 W. & XI. 
B. R. Kiffin v. Willis & Evans. 
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360 Releaſe. 


ders) (E. a) In what Caſes a Releaſe of One ſhall enure 


[condi does nat pats the Moiety ot his Companion. 21 E. 3, 58. b. 
OUTenant 


— > 
* * * 
FA YA. © > 
2 bo — — — — 
LY 


mm —„— 


for Others. 


In Perſonal 1. pil one Jointenant of a Rent in Fee releaſes all his Right, yet this 


may releaſe the whole, but if the Perſonalty be mixt with the Realty, it is otherwiſe. 2 Reb. © , 
Hill. 43 Eliz. B. R. Per Popham Ch. J. in Tooker's Caſe. pO 


Sce (D. a) 2, In an Ejectment by two, the Releaſe of one ſhall not bar both, 
pl. 10. 8 it ſavours of the Realty. Ur, 4 Ja. B. N. in ins Co: 
held. 


z. It Statnte Merchant is made to Baron and Feme, and the Bren rel. 


"A 
* 


all Executivas, or makes other Deleaſance; this thall diſcharge both, 44 
ſhall be a Bar to the Feme for ever. Br. Releaſes, pl. 66. cites 48 H. 3. 12 


The other 4. In Writ of Right of Ward for the Body brougſit by two, the \cle;{ 
ſhail.r*- of the one ſhall not prejudice the other, bur hall give to his Companic 
cover the ; 3 5 A MAILION 
whole, be- all the Ward. 2 Rep. 68. in Tooker's Calc, cies 45 E. 3 10 aid 33 
cauſe it is a H. 6. Bar. 59. 

Thing in- 

tire. Br. Garde, pl. 1 3. Cites 45 E. 3. 10. 


5. It to join in Action, and after one is ſiunmmnu'd and dend, ond thy 
releaſes, this is a Bar to his Companion. Br. Releaſes, pl. 84. cites 43 
E. 3. 14 
3 6. Aſſiſe by to againſt two, and one pleads a Releaſe of Affions Pe ug 
F: wor 7 8 of one of the Plaintiffs, it is a good Bar againſt him, and not gant the 
Fur 3::0k Other Plaintitt, Br. Aſſiſe, pl. 475. cites 30 * E. 6. and Fitzh. Bar 3 
mares 4 b & 59. 
Quere of 
the Dame ges, for they are intire S. P. And per Jenncy, ſ he intire Damages ſnall be gore; fer 
they are intire. Br. Aſſiſe, pl. 392. cites 18 E. 4. 14 It is miſprinted for 30 H. 6.—8. C. cite 
Arg. Cro. E 65. S. C. cited 2 Rep. 58 in Tooker's Caſe; for tho' tlie Afliie i, an Action n⁰ναν¹ 
the Reulte and Pertonalty, vet Omne majus trahit ad ſe Minus. S. P. Per Cuc. Lord Raym ke; 
723. Irin.9 W. z. C B. in Caſe of Thorp v. Thorp. 


See(E.s) (F. a) In what Caſes the Releaſe of Oue fball be of Oln 


d. P. 
1, IN a Treſpaſs Vi & Armis againſt two, if the one be concemn* 
| by Nihil Dicit, and the other by Verdict, and Cz 0:2 rele 5. 
Errors after Judgment given, and akter chey join mg 11 Tit * eſs 
in this Caſe the Releaſe of one ſhall bar voti of the BG 
Tr, 7 Ja. in the Exchequer, Chefer's Cate avzudged it voto 
ror. (Jt ems becaule they might have had feverat 750105 5. D 
NALY)O 2, Tha Replevin by A. againſt B. I B. makes Conulaude vents 
Fol. 412. C. for Damage feaſant, as the Franktenement of C. fu 290) e 


31877 


in Bar of the Conuſance, and this adpdged againf bio 99s =» 
in a Nota of murrer for B. to habe a Return irreplegiable with Cotts ant e 
the Repor- In ad Scire Facias to have Execution of Cats 
ter. 2 Lutw. brought by B. tf A. pleads rhe Releaſe 0: C. in Whole Lig c 
ee ance was made of all Demands ac. it is not any r 
Campion v. and Damages againft B. inaſmuch as C. 15 rr 
Baker. Silit, nor would be liable to any CS#5 and In oges Hy oth 
adjudged againſt B. but only B. liable co then,. 
cuxht to have the Coſts and Damages he being Cy 4 2, 


Releaſe. 351 
Suit, and for that Reaſon the Releaſe of C. ſhall not barr him. 
ill, 14 Car. B. B. between %%% and Raulius, which concerned 
Haller Bere or the Plüdle Temple. Adjudged upon a Oemurrer. 
Intratur Mich. 14 Car. Not. 350. | 
3. Iwo Harceners have Title to a Writ of Ward of the Body. One re- 
leatzrh. This is no Bar to the other, bur ſhe thall recover the Entire a- 
ozintt both. Arg. Cro. E. 65. cites 45 E. 3. 10. 
4. Jugment was againſt 2 Dejendants in Aon ſur Caſe Quare erex- &, in Fees 
erunt itagnum &c. and Damages given; Atrer Error brought one releaſes time Tune, 
Errors; this ſhall not hurt the other; for they are joint Suderers. Jenk. ; = 
Met AP Ah 
263. pl. 65. 2 is given; 
and ſo in Audita Dyerela brought by 2, where a Statute is extended upon Both. enk. 263. pl. 65. 
— Butif 2 Men bring a Mrit of Errer in the R-alty, and the Tenant pleads the Relcaſe of one, it 
is a good Bar againſt Both; Becauſe the Error in the Record is releaſed. Per Popham Ch. J. Ow. 22, 
in Caſe of Wright v. Mayor of Wickham — S. P. by Popham Ch. J. Cro. E. 469. (bis) pl. 25. Palch. 
2 Eliz. B. K. in S. C. 


- 
9 


5. In Replevin againſt 6, one of them avowed in his own Rie!t for an Adindged. 
Amerciament in a Leet, and the other 5 made Conuſance as his Botliſfs, 1 3 

' ' * * or > 
judgment was given againſt che 6, whereupon they all 6 brought a W rir 


. 5 — n -/ £ f 5 5 Caſe oo 

of Error, and the Defendant in the Writ of Error, (who was Plainti{Fin Jenk. 221. 
the Replevin) pleaded in Bar a Releaſe of all Hrrers, by one of the 5 pend- pl 95.5 C. 
ing the Writ ; It was adjudged no Bar. Cro. E. 645, 649. pl. 4. Hill. 41. % gd 1 
J. 6 ard a ftirmed *Þ 
Eliz. B. R. Raz ing &c. v. Ruddock. i 


in Error; 
For this Re- 1 
leaſe is to excreſe him from Damages and Coſts given againſt them when they were Do fendants. Tu o i 
Jointenants are Platnrifts in * Treſpsſs, an Erroneous Judgment is given agaiut then; they bring 4 

Writ of Error for this Erroneous judgment; the Re'calc of one of them deſtroys the Whole; For 

upon this Writ of Error they ſhould recover Damages for the Treſpaſs; and fo 6: bt with Damanes (or 

the Debt, and allo they ſhould be diſcharged of the Colts given aguimit them 1: te prin-Vtpal Cale they 
are Deſcrdarts, ard the Writ of Error is in the firſt Place, and i'rincipally to dicharſe them from 
Damages ard Coſts, aid rot to give a Return of the Carile ; An Avowry fund for the Avorant for 
Damage feaſant gives a Return of the Cattle, with Damages and Colts; Bur where z vow, and ſuig— 
ment againſt them, and they bring a Writ of Error, and ove reica'es, the oer mall hic a Return, 
they in the principal Cafe being Defendants in the Replevin, loſs Damages ard Colts; if tliey had been 
Plaintiffs, in Treſpaſs or Replevin, and barred by an erroneous Judgment, upon a Writ of Error or 
Attaint ſuch judgment ſhould be given, as ought to be givenin the Original Action; but they brought 
the Writ of Error as Detencants ; and alſo they took the Diſtreſs for a Amerooimnm wma Leer, and vo 
Damages are to be recovered in it, if ir be found for the Avowant ; TT he Cite 1+ ri fame of everal De- 
ſendants, if the Avowry had been for Damage Feaſant ; where Error 15 brought by feveral Detendants, 
the Relcaſe of one ſhall not bar the otlers; For they are forced to join in Er. So in Attaint. lenk. 
271, 272. pl. 90. cites Cio. 120. : 

* But Where 2 ſointenants are PI. intiſs in Zjectment, or Defendants in a Neal. tien, the Releaſe of 
one ſhall not bar the other, but the other ſhall proceed as to his .!/oicty. Jenk. 263. pl. 65. 


6. The Difference is where an Action is brovght by fevers! in Diſcharre 
ef themſelves, the Act ot the one, as Nonſuit or Releaſe, fil noc preju— . 
dice his Companions to bar them to proceed in the Suit; As i Aud. Quer. es 
by ſeveral, the Nonſuit of One ſhall not bar the Reſt ; Put where an Judgment 
Action is brought 7s charge another, it the Action is broughe by ſeveral it che Re- 
the Releaſe or Nonſuit of one ſhall bar the others. Cro. E. 649. Ra- _ try 
zing, Scot, & al. v. Ruddock.—— Where the Ground ot the Action is a be was by 
Joint Intereſt, which may be releaſed. 6 Rep. 25 b. S. C. ſecered, = | 

the othe | 
Mag prozeed Cro E. 469. (bis) in the Caſe of Wright againſt the Mayor &cc. of Wie | 
ene tlat bas a Nigbt brings an Action againſt To, and Ore pleads a Releajc, this 15 good to Both, Ibid. | 
An Action ot eult and Battery and falſe Impriſonment was brought g 4 Defend ms; The 
Plantitt dad j udizment, and they brought a VHrit of Errer; The Plaintiff in the Accion pleaded tlie 
Releaſe of one of them, ard to this Plea all 4 jointly demurred, The Opinion of the Court was, Thar 


duagment might be given ſæverally; for they being compelled by Law ic jein in 2 Writ of Error, the Re- 


16 


eule of cne ſhall not diſcharge the reſt of a perſonal Thing; ut where divers are to recover in the Per(1- 
h, tne Releaſe of one is a Bar to all; but it is not ſo in Point of Diſcharge. 3 Mod. 10g. Paſo, 


As if2 


7. If 2 are Plaintiffs in Debt, and they are barred by an Erroneons Fudg- * cited | 
late, and Coſts are taxed againſt them, and they bring Tre, to a\ oid 5 15 10 . | 
thoſe 1 8 


\ . 

352 Releaſe. 
thoſe Coſts, the Releaſe of the one ſhall bar the other; For it was their 
Folly to join in the firſt Action. Per Popham. Cro. E. 649. in the 
Caſe of Razing, Scot, & al. v. Ruddock. : 

7. G. brought Caſe againſt 2 for keeping ſo many Conies in a Warren by 
them erected, whereby the Plaintiff loft the Benefit of His Common in the 
Land adjoining. After a Verdict and judgment tor the Plaintitf, the He. 
ſendants brought a Writ ot Error in B. R. G. pleaded in Bar a Releaſe by 
one of them, and concluded in Bar to Bath; And upon a Demurrer it was 
ruled that the Plea was not good, becauſe it concluded againit Both 
whereas he that did not releaſe is not barred ; but he ſhould have con. 
cluded againſt him only who releaſed. Palm. 319. Micn.20 Jac, B. R. 
Greelley v. Lee and Taylor. Er e Contra. 


— 


— 


See'D. a) (G. a) In what Caſes Releaſes to oe ſhall ezure to 
at another. 


Wien di. 1. IF a Treſpaſs be done by 2, if a Releaſe bc made ta one, he 


8 ſhall not have Action againſt the other. 8 . 6. 15. 35 E. z. 
ont 17. 27 E. 3. 83. Admitted by Ife Dich. 14 Ja. B. between C 
or ſeveral at ad CGenour, Dobäart's Reports. 90. Same Cai adzudged ein Tref- 
the Will of paſs of Battery. Litt. tit. Condition. S. 376. 11 9.6. 29. 20 h. 


him to 6, 12. 33. 14 ID. 8. 10. b. 


whom the 


Wrong is done, yet if he releaſes to one of them all are diſcharged, becauſe his own Deed hall be talen 
molt ſtrongly againſt himſelf. Co. Litt. 232. For tho' a Freſpaſs be joint to this Purpote, vis, 
Thar he may ſue one or all, yet when 2 join in a Treſpaſs, they ſo make one 'Trepauiler as that either 
of them is well anſwerable for his Fellow's Fact as well as himiclf; and theretorc a Reale to vis 
diſcharges the whole Treſfaſs; And alſo a Releaſe is as good a Satisfaction in Law as a Saitbturion in 
Deed. Hob. 66. pl. 69. Cocke v. Jennor. Brownl. 189. Cook v. Jenman 8 UC told a good les, 
and that a Sati>faEtion by one is a Satisfaction by all.—— S. P. Cro. J. 444. Hill. 11 Car. B K. That if 
a Releaſe be made to one Treſpaſſor, and the other had it to plead, they ſhall rake Adyantage thereof 
to diſcharge themſelves accordingly. — 8 P. Br. Attaint pl. 91. cites 13 E. 3. 1. 


2. Tf an Arbitrement be between one of the Treſpaſſors and the 
Plainriti, and [there is] a Performance ot it; This bars tic Action of 
the n * the other, becaule this is a Satistaction. 3 9.6. 
, 15. 7 , 4+ 31, * i 
But if \ſayor 3 It a Treſpaſs be done by a Corporation aggregate, a Releaſe to1 


and Commen=- 


alty diſſeiſes particular Man of the Corporation ſhall bar the Action of the Plan: 
me, and I tiff againſt the Corporation. 8 I). 6. 15. Contra 20, 0. 6. 9. 
releaſe to 


20 or 30 of the Cemmenalty by preper Names, yet this is not good to the Mayor and Comme nalty. Br. Cor- 
porati ons, pl. 24 cites 8 H. 6. 1. 14. | 


S P. Br. 4. Ik 2 are bound jointly to A. in a certain Sum, and 4. releaſes 


„ at to one, this ſhall be a Releaſe of the other allo; For it is a Dat 
cires 2 R. z. fuction acknowledged to be made by one. 

4. & 34H 

H. 6. 3.—80 tho' the Obligee releaſes to one, Pretiſo that the other 8 rot take Benet of it, Y'! he 1 
void Proviſo; And ſo in Caſe {of a Treſpaſs if the other can get the Relcaſe to produce it. Per td: 
Cur. Litt. R. 191. Mich. 4 Car. C. B. in the Caſe of Everard v. Herne. 


5 P. Co. 5. So if 2 are bound jointly and ſeverally, and the OUtgte relcal 
Lirt 232-2 to one, This ſhall enure to both for the Cattle ataresald. 


pl. 20. Frver v. Gildridge. Mo $55. pl. 1174. Trin. 13 Jac C. B 8 C. — &-P. Ani 1 
joint Remedy is gone, the ſeveral Remedy is gone alſo, Agreed per (ur. BH Ch. | e 
vered the Opinion of the Court, ſaid they did not determine that on Covenaat where e 2 mY 
medy failed, there could not be a ſeveral Remedy 2 Salk. 574. Hill. to WW z. E R 2 
Clayton v. K ynaſton. 


Re 3 53 


6. So if A. and B. are named as Obligors jointly and ſeverally, and C E. 161. 
A only ſeals it, and chen the Obligce releates ro A. and after B. ſeals ; udgment 


or thc bla 


tie Oced 5 It ems that che lata Releate ſhall entire to him, tho it u ae. 


Vas not his Derd at tie Time of the Releaſe; For now this is a joint C 
and ſceocral Ded For the Releale does not defeat the Oeed, but 
1; only a Bar by Picea, and Both were bound tar one and the lame 
bc, the WHICH 15 tatisnled by the Releale, and theretore a good Oi 
charge Bf botg. Tr. 16 Ja. B. between Diner laintiſt again 
/ 1 and Knight Oekendants; This was a Doubt between the Ser- 
cant aud the Couct. libitatur M. 31, 32. El. B. B. between 
Heutige and 7 ounjend, 1 
-. Ik 2 receive tor me a certain Sum of Money jointly, and after 
each vi them binds himlelt to account for the Whole, and after J bring 
a Writ of Account againſt them by divers Pracipes, and count ſeve— 
rally againit them as my Receivers of the ſaid Sum, my Releaie made 
to one of them of all Ozvts and Accounts ſhall be a Releaſe of the 
other allo, 2 E. 3. 40. b. i | 
$. It 2 recover in a Real Action againſt J. S. ann after J. S. releaſes 8“ by | 
all Ertors to one of them; This ſhall reieale his Mrit of Error ag unſt pony 5 
the other alia; For he has relealed the Errors in the Kecord. M. 38, % (is) pr. 
30 El. B. R. In Hg Cale. Agreed by Popham. 72 tp 

38 EI. 
B. R. in the Caſe of Wright v. the Mayor &c. of Wickham. 
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9. Diſceit again/ 3, and the one appeared, and the others made Deſault; & H. Br. De. 

the Plaintiff relesſcd ro him who appeared, and pray'd fud nent againft the "> 8 

hers. Per. Cur. You cannot; For now you have contels'd your Action RR 

tzife, becauſe you have rell aſed to him who is preſent; but it he had 

made Delault alſo, then you might have releaſed to him, and pray'd 

Judgment againſt the other 2. Br. Diſceit, pl. 3 1. cites 9 II. 4. and 

F. li. Piſceit 20. | 

10. 11 Monk or Feme Covert and J. S. are bond, and the Obligee re- 

teafes ts the Heime Covert or Monk, J. S. ſhall have no Advantage thereof. 

Br. Faits, pl. 23. cites 14 Hf. 4. 31. 

11, It the Plainti t releaſes 70 ove of the Fxecutors, this ſhall ſerve him 

who waſtes. Br. Dette, pl. 197. cites 11 H. 6. 7 & 16. 

12. Præcipe quod Reddat is brought againſt A. who vouches B. and 

B. enters into the Warranty, and then the Defendant relcaſes all his 

Right to A. — A. cannot piead this; For Continuance now in Court is 

between the Delendant and the Vouchee, and the Delendunt mould count 

againſt rhe Vouchee ; Tunis Vouchee may plead this Releaſe, and may alſo 1 

plead it as if made to himfel!, it being made to the Tenant aſter the Vouchee had | | 

entered ino the Warranty; For now he is Tenant in Law of the Land. | 

Jenk. 100. pl. 95. cites 14 H. 6. J. 19. 5 H. J. 38. | 

13. It 2 are bound ta the King jointly of ſeveratly, and the Kinz releaſes Fir Per om- 

0 the we, all the Debt is derermited ; Per Priſot and Danby. But Per U, 4 2 e 

Anton, He ſhall have the whole Debt of the other. Quære. Er. Relea- aer e | 

les, pl. 67. Cites 32 H. 6. 3. and he releas 
95 to He One »} 

thoſe of the Exchequer will not allow it to the other. Ibid — If 2 are Toint Debtors to 45 King, ord g | 

be pardexs to the One Omnia Debita, this ſhall not ſerve for the other, by ſome. Br. Releaſ:s, pl. 89. | 

dies 2 R. 3. 4— Br. Prerogative, pl. 124. Cites S8. C. — And Br. Releaſes, pl. 49. ſays 1 H. 7. 15. is, 

Phat it nal] not ſerve for the other Per Catesby. But contra of a Common Perſon; By him. 


14. A Releaſe of the Default of the one is a Releaſe for all; quod nora. 
Br. Summons in Terra, pl. 10. Cites 3 E. 4. 21. 

15. It a Man gets Poſſefſica of my Rent by Diſtreſs upon my Tenant, and | 
I releaſe to him, yet I izay diſtrain the Tenant tor the ſame Rent; For he 
not my Diffetfor, but at Pleaſure. Contra, If I bring Action ggainſt Fin 
thereof, then the Releaſe thall be a Bar; for I afiirm him Diſſeiſor. Br. 
eleaſes, pl. 70. cites 15 E. 4. 8. Per Littleton. | 
4 X 16. In | | 
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4 _ aa Releaſe. "ER 


Br. Appeal, 16. In Appeal againſt 2, Releaſe of the Plaintiff made to the one 


; 5 x "©" | Of all 
pl. 111. cites ecutions thereo n r; For Exe 4 
& Cor in Felonies and Ex thereof, is no Bar for the other; For Execut n of 


pats, 


Appeal every : T 
one dall tuf. Br. Releaſes, pl. 74. cites 21 E. 4. 72. 
fer Death. : 
— 8. P. Co. Litr. 232. — S. P. But in Treſpaſs Execution of Damages againſt the O d 
ſerve for the other. Note the Diverſity. Br. Releaſes, pl. 78. cites 2 R. 3. 9 ff | e One ſhall 
Cites S. C — Br. Appeal, pl. 120. cites 8. C. — S. P. For tho' Treſpaſs may be ſatisfied by Ke 


17. It the Diſſeiſor makes a Leaſe for Life, and the Lefce 51/1, 


5 217 3 
BF 2 wy «Til 


the Diſſeiſce releaſes to one of the Feottees, this ſhall bar the Dinger 
et he hall not hold his Companion our. Co. Litt. 277. 
15. Where ſeveral Perſons enter into ſeveral Covenants in the fag I 

a Releaſe to one of the Covenantors will not diſcharge the others. +... 


- 
H * | W 


Cro. E. 408. 470. (bis) pl. 22 546. Hill. 39 Eliz. CB. Matthen fen 


1 
Hart's 
5 Gal 


4h, 


againſt him upon Bond &c. 12 Mod. 55 f. in the Cale of Lacy . ky. 
naſton, — cites Co. Litt. 


(G. a. 2) Enure. Where given to a Stranger ſhall 
enure to one that is Privy. 


t. IF Diſſeiſcr dies diſſeiſed, and his Heir is in Iy De tent, and is di 
by E. and the Pf Diſſeiſee releaſes to E. now it the Heir vi ne 
Diſſeiſor re-enters, he ſhall take Advantage of the Releate; And 0 fe 
a Diver/ity between him who has Title of Entry, and him who has K 
of Entry. Br. Releaſes, 2 46. cites 9 H. J. 25. 
2. In Debt againſt the Heir he may plead a Releaſe made ts the Fault 
tors. Br. Releaſes, pl. 25. cites 14 H. 8. 4. Per Fitzherbert J. 
3. A Bond was condition'd, That 4 F. H. ſpould become aa Apprentice 

to the Obligee, and tranſport his Goods beyond Sea, and make ag 
Return of them; and ſhould make Account thereot, and pay the Moat 
ſuch Account within ſuch a Time, that then &c. The CA 74lca 
to the Apprentice. Per tot. Cur, The Obligation is ſaved by this Relca.s 
if the Releaſe was made before any Forteiture ; Bur otherwiſe, 1 
after; For then ſuch Releaſe to the Apprentice did not diipente with i? 
Bond made by the Obligor, (who was a Stranger to the Relealc) Feta 
an Obligation once forfeited cannot be ſayed by any Att or Releate mad 
er done to a Stranger, 3 Le. 45. pl. 65. Mich. 15 Eliz. C. B. 
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f 5 . . . | 
(G. a. 3) To one that is in of one Eſtate. In what Caſes 
it thall exzre to another, who is in of another Eſtate. | 


J FF there be Lord Meſue and Tenant, and the Meſye grants the Meſna!- 
ty tc ons for Term of Life, and alter the Lord releaſes to the Tenant of 
the Laud all the Right which he ha.h in the Lind, there the Meſnalty is ex- 
1;1nct 3 tor che Services which the Meſne has, thall be in Reſpect of the 
gory ices w High he does over to the Chief Lord, yet the Tenant for Lite .- 
mall have the Services for his Lite. Per Babb. Ch. J. Quære inde; and 
ſo ſee Releaſe berween the Lord and the Tenant extinguiſhes the Meſ- ! 
nalry. But it ſeems that it there be any Surplus, he thall have ir. Br. 

Releaſes, pl. 20. cites 8 H. 6. 24. 

2. 1 Pracipe quod reddat, it the Tenant youches, the Vorchee may ll 
plead Releate made to the "Tenant aſter the laſt Continuance & e con- i 
\erlo, Per Yaxley and Brian. Br. Releaſes, pl. 46. cites 9 H. J. 25. 

z. Aud in Contra formam Collationis by the Founder, the eee may plead 
Rileaſe mare i the Albot, in Scire tacias brought againit hin, Br. Re- 
leaſes, pl. 46. cites 9 H. J. 25. 

4. It a Man has a Rent-charge cut of the Land of a Feme Covert, and re- 
leaſes to the Baron all the Right which he has in the Land to the Heirs of 
the Baron, yet is ſhall eaure to the Feme aud her Heirs ; tor this thall 
enure by Way of Extinguiſhment. Per Port. Quære. Br. Relealcs, pl. 

25. cites 14 H. 8. 4. 

1 N it holds true, That when a Naked Right of Land isre- If the Fleir 
Jeated to one that has Fus Poſſeſſionis, and another by a Meſne Title recovers Of the HH 
the Land from him, the Right of Poſieſſion thall draw the Naked Right /"7,” 5 2 
with ir, and ſhall not leave a Right in him to whom the Releale is made. 4 / 


Co. Litt. 266. a. A. and the 


Diſſeiſee re— 
leaſes to A. now A. has the meer Right to the Lard. Co. Litt 266 a—Put if the Feir of the Diſſeiſor 
exters into the Land, and recains the Poſſeſſion, that ſhall draw with it the meer Right to the Land, and 
Dall not regain the Pofſethon o' ly, and ſcave the meer Right in A. but by the 1 of the 
Poſſeſſion the meer Right is therewith veſted in the Heir of the Viſſeiſor. Co. Litt. 266. a, — ut if 
the Donee in Jail diſcontinues in Fee, now the Reverſion of the Donor is turned to a Naked Right, and 
the Donor velenſ's ts the Diſcontinure, and dies, and the Iſue in Tail recovers the Land againſt the Diſcon- 
tnuce, he ſhall Jeave the Reverſion in the Diſcontinuce; for the Iſſne in Tail can recover but the 
Efate Tail only, and by Conſequence mult leave the Reverſficn in the Diſcontinuee ; for the Donor can- 
not have it againſt his Releaſe. Co. Litr. 266 a But if the Diſſeiſee enters upon the Heir of the Diſ- 
ſeiſor, and enjeoffs A. in Fee, and the Heir of the Diſſeiſor recovers the whole Eſtate, that ſhall draw with 
t tae meer Right, and leave nothing in the Feoffee. Co. Litt. 266 a, 


Ut 
\ 


_— 


(H. a) In what Caſes a Releaſe of Part ſhall enure to the © FT? 
other Part. 


Sce Error 
(Cc) "1 

1. IF A. be bound in a Statute of 1000 1. to B. and B. makes a De- co. E 182. 

teaſance, that it A. pays to him 1001. at Eaffer, and 100 l. at Paſch. 32 
mother Day, then the Statute ſhall be void, and after A. pays roo l. Eliz, B K. 

to B, who makes a Diſcharge by Deed, by theſe Words, I have re- , 27, 
ceived 10901. Part &c. of which I have diſcharged, releaſed and acquit- Mich. 32 & 
da rhe ſaid A. This Diſcharge and Releaſe of this Part is not any zz El 
Acleaſe of the Reſidue. M. z) El. B. R. between Cook 2nd Bacon 1 1060. f 
adzudged and affirm'd in a Writ of Error. $4 
2, If A. be bound to B. in an Obligation of 400 l. whereof the | 
Condition is tor Payment of 200 l. and the Obligation is torteired, | | 
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mains good for the Reſidue. Mo. 413. pl. 569. Trin. 37 Eliz. Wright v. the Va; or & of WI 
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and then the Obligee releaſes to the Obligor 3001 Parcel of the 401 
„% theie Words, Reiniſe, Releaſe and Acquit ; tzis 18 a good . 
leaſe of this Parcel, and thall not releaſe ali the Dbittation, N 
Car. B. R. between Bark/ey and Parkes adjudged upuſi a Oe. 
per Curiam. Intratur JI, 9 Car. Rot. 262. And the Co 
chat a Wan map reicale Part of a Rent itjuing our of Land, With 
rctcafing all. = 

3. Ik A. in Conſideration that B. ſhall marry C. bis Daughter. p 
miſes to pay 100 l. tu B. at certain Days; aud further to give 15 
much as he ſhould after give to any of his other Daughters, accounci.. 
the ſaid 1001. therein ; and B. marries C. according, ang at. 
B. releaſes by Deed tg A. the ſaid Promiſe as to the fd 165 | 5 
after A. gives 2001. to another Daughter, and then B. releaſes all . 
miſes touching the ſaid 1001. yet this does nat releate tie rot de 
to the Jncreaſe of the Portion, ſcilicet, The other 1001, h © 
gave over and above the fatd 100 l. Mich. 14 Tar, 3. i borne 
Warrea and Carr QO)UDged in Mrit of Error upon ſuch Tunnue; " 
B. tipon Demurrer. Intratur. Tr. 14 Car. Nor. 216, i 


— 


1 


— eg 


* 
- 

— 2 
-- - 
Fi 
— 


Co R. on 4. Lord may releaſe to the Tenant Parcel of the derduces, and ver ths 
Fines 7. reſt remain. Per Hank, quod non negatur ; quod nota. Br, Releces, 


M Irg. Cites 


9 pl. 13 cites 14 H. 4. ). 


5. It a Leaſe be upon Condition that Leſſee ſpall plots 3 Acres chin }; 1 
if the Leſſor diſcharges him of plowing one or two ol the Acres, het bs 
ſhall plow the reſt. Per Periam J. Mo. 205. cites + H. . 6. 

6. It a Man has a Rent-charge of 208. he may releaſe 10 8. to the . 
a a; ol the Land, and reſerve the other 108. lor he deals oaly with 
e what is his own, viz. the Rent, and deals not with the Land us in: 
| : Caſe of Purchaſe of Part; or if ſuch Grant be to. S. and the Tenant 48. 

torns, by this the Rent-charge is divided. Co. Litt. 148. a. 
Mo. 413. 7. There is a Difference between a Choſe ex Acica and a Choo a 
Tas _ Droit ; the firſt eannor be divided, but the other may; as it a H e 
N dend 20 Acres releaſe all his Right in 5 Acres, this does not exringuilic all hy 
for this Point Right in the Reſidue, bur in the 5 Acres only; bur of a Chote en a 
only ; bur tion, which is merely intire, no Apportionment can be. Arg. Owe 2, 
ouere—-— 4g" Eliz. B. R. in Caſe of Wright v. The Mayor of Wickhatn. 


Tf a Man be 
diſſoiſed at 2 Acres, he may releaſe his Right in one of them, and yet enter into the other. Co, Un 


274. 4a.— f one has an Aion to the Land, and he ſuſpends or exiirguiſhes it in Parcel, it . 
tint for the who'e, but if he has Right to the Land, he may releaſe or {ut ed it in Part, wid e 


8. It a Recovery be againſt A. for 20 Acres, and A. releafcs e 
for one Acre, he ſhall not have Error tor any; tor the N ecoid is ingtie, 
Per Chamberlain Juſt. Palm. 247. Mich. 19 lac. B. R. in Cate ol 1-ary 
v. Jackſon, cites the Caſe of Wright v. the Mayor &c. of \\ iH. 


Ta Man 9. W hen Execution is had of 20 Acres, by Kelcaſe of one Acr:, © 
has t Execution is gone, and is a Liſcharge ot Land and Budy, g 
— 265. in Caſe ot Linacre v. Rhodes. 

and he re- 


leaſes ore, it enures to both; Per Richardſon, but Harvey contra. Her. 59. 1! 5 (ar. J „ B. b C: 
of Wiggons v. Darcy. So where a Man had Judgment to recover 150 l. ad releaſes 280 
and after ſued Execution, the other brought an Audita Querela upon the Re!t ze, ard detoared 19 2h 
cution; but where the Apportionment is by Act in Law, it is other wiſe. Arg. Owen 21, 7 5), 


Caſe. 


10. When a Man has diverſe Means to come to his Right, he mi" 

leaſe one, and yet take Advantage of the other. 8 Rep. 152. in Althaus 

Caſe. Fo 

12 Rep. 6. 11. If a Man has Common in 100 Acres, by a Releato of his RH 

S. C. but Common in one Acre, his whole Right is extinguilted. Drown | 
bur not S. P Morſe v. Wells. 


Releaſe. ; 35 4 


2 Brownl. 297. S. C. but not S. P. —-In Caſe of Common of Paſture, Common of Eſtovers 
and all Things againſt Common Right, the Grantee may Releaſe Parcel of them to the "Tenant of the Land. 


—— 


(l. a) In what Caſes a Releaſe of one Thing ſhall enure 
1 another | Thing|. 


F a Man levies a Fine of certain Land, and after enters into Cro. E. 


2 I part of the Land, and makes Feottmenrt thereof, which is a Re- $69 0h) 


Jo 1 5 i N +" 

ie in Law of his Writ of Error to reverſe the Fine as to this; yct x1 7 
ths ſhall not releaſe his Mrit of Error for the Reſidue. M. 38, 39. 8. C —Ow. 
El. B. R. between ig and the Mayor of Wickham, per Curtain, 2 S. C. 


Tr. 5 Ja. B. B. between #rig47 and Fennings, per Curiam. JIrw- rh _ 


ter Tanfield. took a Dif- 


ference be- 
tween Suſpenſion and Extinguiſhment ; For peradventure if he ſuſpend his Action as to any Part for 
any Time, this is a Suſpenſion to all; but Extinguiſhment of Part is a Bar to that Part only, 


2, Jf the Obligor takes trom the Obligee the Obligation with Force, 
and after the Obligee releaſes to him all Debts, thts releaſes the Ac- 
tion of Treſpaſs alſ9 ; tor in the Treſpals he ſhould recover the Haluc 
of the Oebt. 45 E. 3. 13. v. | | 
3, Ik two deliver an Obligation in which one is bound, into an 
Indifferent Hand, if the Obligee releaſes all Debts, this will bar him 
of Detinue when the Obligee comes by Garniſhment. 49 E. 3. 13. b. 
Oubitatur. 2 Y. 4. 16. Admitted. : * 
4. If the Lord releaſes to his Tenant the Diſtreſs for the Services, If there 


yet the Services remain. 1 I), 4. 1. b. 3. b. any, Oi 
and the Tenant holds 3 Acres by 5 5. and the Lord releaſes all his Right in one Acre, all the Scigniory is 
extinct, and yet if he grants all the Services, iſſuing out of one Acre, nothing ſhall paſs. Co R. on 
Fines 7. cites 20 H. 6. 34 Af. pl. 15 7 E 4. So if the Lord releaſes all his Righr in the Laid, 
his ny is gone. Admitted, Arg. Win. 122. per Hutton J. Hill, 22 Jac in Caſe of Cooper 
v. Elgar. 


5, So if he grants in Fee that he will not Diſtrain. 1 H. 4. 1. b. 3. b. 
6, So If he holds by Homage, Fealty and Rent, and the Lord 
grants that he ſhall nor do Fealty, pet the Reſidue remains. 1 0. 4. 1. b. 
J. If a Man brings Appeal ot Maihem, and after rcleaſes che Ac- 
tion, this Releaſe ſhall bar him to have an Action ot Battery of the 
lame Battery, 43 All. 39. 
8, If Difleiſee releaſes ro Diſſeiſor all Actions Perſonal, yet he may 
enter inta the Land. 19 Af, 3, 
9, Ik a Rent-charge iſles our of 3 Acres of Land, and he who has One” 
the Rent releaſes all his Right in one Acre, the Rent is all ertinct ; 1 
becauſe all iſſues out of every Part, and it cannot be apportioned. 57 i. Fe 


21 E. 3. 58. b. 34 All. 15. per Thorpe. 7 om re- 
erved hon 
a Leaſe for Liſe, the Tenant pleaded a Releaſe of Part of the Rent, and another Anſwer to the Reſidue, 


2 _ quod nota ; for the Releaſe of Part does not determine the whole Rent. Br. Aſſiſe, pl. 423 
cites 9 E. 3. 8. 


to. If a Connſor of a Statute Merchant be in Execution, and his Land 
ao, and the Conuſee releaſes to him all Debts, this ſhall diſcharge the 
Execution ; For the Debt was the Cauſe of Execution, and of the Con- 
| finuance of ir, till the Debt was ſatisfied, and therefore Ceſſante Cauſa 
fat Ffefns. Co. Litt. 76 a. | x | 
„. A Releaſe of a Condition is not a Releaſe of the Obligation. 12 
| lod. 93. In Caſe of Cage and Afton. | 

4 Y (K. a) 
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(K. a) How it ſhall enure; In what Caſes Jointly, and 
in what Severally. | 


1. IF a Pan releaſes to two all Actions quas Conjunctim h 
1 gainſt them, this ſhall enure only jointly. 19 TY "ps abet a 


Severally. 


1 — 4 2 . by . \ K . 
k © T2 - * * y a * * * 
—:. —....... 0 ¹0ẽ Ü 


Br. Grant, 2. Tf a Man releaſes to J. S. and J. D. all Actions Which he has 


N fo againſt chem, or either of them, this ſhall enure Severally as well 93 


—— Br Re- Jointly, 19 ID. 6, 4+ 
leaſes, 

pl. 21. cites 8 C. 
Caſe, cites 2 R. 5. 12. 


Br. ſointe- 3. If a Man releaſes to J. S. and J. D. all Actions, Sujrs and Pe. 


nants, fl. mands, which he has againſt them, Vel eorum Alterum, this ſhall entre 


3 Severally as well as Jointly, and ſhall dilcharge all #c. which he has 


S. b. So ifI againſt any ot them. 19 Y.s, 4. Curia, 

ave Writ 

of Treſpaſs againſt one, and an Act ion of Debt againſt another, and an Action of Jrehbaſs anhin Path 
tem, and I releaſe unto them All Actions, Suits, and Demands, Quæ verius eos vel corum alterum hs, 
&c. This ſhall ſerve all thoſe Actions, Quod nora ; For if two have Goods in Common, and give unte wn; 
Omnimoda Bona ſua, thereby paſs all the Goods which they have in Common, and alto all the Gow. 
which they have ſeverally, and the Words Et corum alterum are only Surpluſage Br. Releaſes, pl. z; 


Cites 19 H. 6. 3. 8. C. 

Br Done 4. So would it be if the Words (vel eorum alterum) were our of the 
c. pl. 12. 

Cites J CG Deed. 19 P. 6. 4 

Br. Releaſes, pl. 21. cites 19 H. 6 3. S. C. 


a (A. a) 5. Jfa Han makes a Releaſe to another by Name of J. S. Exocn- 
15 tor, this ſhall releaſe all Actions which he has in his own Light as 
well as thole which he has as Executor. 19 Þ. 6. 4. 


Releaſe to two enures to Joint and Several Actions. Lat. 161, in Meir." 


In Modum rect pientis : 


Br. Jointe- 6. Tf a Releaſe be made to 3 Tenants in Common of Lend, ti 
nants, pl. 66. ſhall enure to them in Common, according to their ſeveral Interests, 
Cites S. C.— a b. 

or Releaſe, 19 D. + 4+ 

2 Ws 7, If I bring Treſpaſs againſt N. and after I releaſe unte him and N. J.! 
S. C ſhall be barred againſt N. Per Newton quod conveditur. Br. Rcleue, 


| pl. 21. cites 19 H. 6. 3. 
5 Rep. 7 b. g. AReleaſeof all Actions, which the Releaſor hath againſt the 8+ 


(d) iy, r. leaſee and another; this releaſeth only the Actions which he had again 
the Releaſee, becauſe the Deed ſhall bo conſtrued moſt beneficiali; 1" 


notwith- 
ſtanding the him to whom it was made. 3 Nelſ. Abr. 72. pl. 3. cites 5 Rep. 7. . 


joint Words, Juſtice Windham's Caſe. 
all Actions 1 Mz 
which the Releaſor has againſt the Releaſe ſolely [ſeparately and diſtinctly] are releaſed, mo!t he 


cially for him to whom the Releaſe is made, and moſt ſtrongly againſt him who makes it ; 429 *' 
joint Words of Parties ſhall be taken, in ſome Caſes by Conftruction of Law, reſpectivel) and e 


—— And agreeable to this is 9 E. 4. 42. cited by Brooke tit. Releaſes, pl. 29 
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Releaſe. 


8 i. 


—— 


(L. a) To Tenant for Life, where it ſhall enure to him in 


Reverſion or Remainder. 


N Aſliſe, the Tenant pleaded Releaſe with Warranty of the Anceſtor of 

the Plaintiff whoſe Heir he is to one, Die Kftate he has to him and 
þ;s Heirs, Judgment &c. and the Plaintiff ſaid that he to whom the Re- 
leaſe was made, Was Tenant for Life, the Remainder in Tail to the Plain- 
tiff, and that the Tenant for Life, who got the Releaſe, is dead, and he entered 
is in his Remainder, and /o the Warranty determined ; and the Tenant ſaid that 
the Remainder in Fee for Default of Iſſne of the Plaintiff' was to the Tenant 

i Life, and his Heirs ; et non Allocatur ; But the Opinion ol the Court 
neld Contra, and the Reaſon ſeems to be inaſmuch as that which is re— 
eaſed ſhall enure to all the Eſtates, and the Warranty is determined by 
the Death of the Tenant for Lite ; For the Warranty cannot enlarge 
the Eſtate of the Party, nor thall enure to the Rent, Br. Releaſes pl. 6. 
cites 44 E. 3. 10. 
2. It Ditleifor makes a Relea/e to one for his Life, Remainder to another If a Diſſcifor 
in Fee, if Ditleiſee releaſes to Tenant for Life all his Right &c. this Releaſe m_ a Leaſe 
{hall enure as well to him in Remainder as to Tenant for Lite; becauſe ee. 8 
the Tenant tor Lite comes to his Eſtate by Courſe of Law, and therefore leaſe? at lis 
this ſhall enure by way of Extinguithment of the Right of Releilor &c. Re: to the 
And by this Releaſe Tenant tor Lite hath no greater Eitare than he had {/**, this 
betore the Releaſe made him, and the Right ot Releflor is altogether nin OP 

, . . . on f 111 

extinct; and inaſmuch as this Releaſe cannot 1nlarge the Eſtate ot Te- in the Re. 
nant for Lite, it is Reaſon that this Releaſe thall enure to him in Re- verſion, al- 
mainder &c. Litt. S. 308. beit they 


have fever 
Eſtates. Co. Litt. 2; 5. b. But if a Diſſeiſor makes a Leaſe for Life, the Remainder in Fee, albcir 5 
to ſome Purpoſes are as one Tenant in Law, yet it the D eiſee releaſes all Aclions 10 the Tenant for Lite 
after the Death of the Tenant for Life he in the Remainder ſhall not take Benefit of this Keleate; For 
it extends only to the Tenant for Life. Co. Litt. 27 5. b. So if the Diſſeiſor makes a Leaſe jor Life 
and the Diſeiſee releaſes all Acl ions to the Leſſee, this enures not to him in the Reverſion; ſo a Vii) erence 


between a Releaſe of Rights and of Ations. Co. Litt. 275. b. 


I. 


z. Where a Releaſe is made to Tenant for Life in Tail, this ſhall enure 
to them in Reverſion, or to them in Remainder, as well as to the 'Te- 
rant of the Freehold ; and they tha:l have as great Advantage thereof 
it they can ſhew it. Litt. S. 453. 

4. If there Lord and Tenant and the Tenant makes a Leaſe for Life the 
Remainder in Fee it the Lord releaſes to the Tenant for Life, the Rent is 
wholly extinguithed, and he in the Remainder thall take Benefit there- 
of. Co. Litt. 279. b. 

5. $9 when the Heir of a Diſſeiſor is diſſeiſed, and the Diſſeiſor makes 
4 Leaſe for Lif _ the Remainder in Fee, il the. firſt Diſſeiſec releaſes to the 
Tenant for Life, this is ſaid to enure by way ot Extinguithment, becauſe it 
thall enure to him in the Remainder, who is a Stranger to the Releaſe, 
and yet in Truth the Right is not extinEt, but tollows the Poſſeiſion. 
Co. Litt. 279. b. 

6. If the Feoffee upon Condition makes a Leaſe for Life the Remainder iu 
Fee; If the Feoff or releaſes the Condition to the Leſſee for Life, it ſhall enure 
to him in Remainder, as well as in the Caſe ot the Right or of a Rent 
&c. Co. Litt. 297. b. 

7. If a Feme Diſſeiſcreſs make a Feoffment in Fee to the Uſe of A. fer Life, 
and after to the Uſe of herſelf in Tail, and the Remainder to the Uſe of H. 
in Fee, and then takes Hnusband the Diſſeiſee, and he releaſes to her all his 
Right. This thall enure to B. and to his own Wite alſo ; For by Lit- 
tleton's Rule it muſt enure to all in the Remainder. Co. Litt. 297. b. 


(Xl. a) To 


_ * 
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; Releaſe. 2 


(M. a) To Reverſioner or Remainder-Man, Where it 
ſhall enure to Tenant ſor Life. 


S. P. Becauſe 1. 


Very Releaſe made to him which has a Reverſion | 
there is Pri- , fron or a Remainger in 


2 1s Deed, thall aid him who has the Freehold, as well as him t, 

Rep. 93. in Whom the Releaſe was made, if the Tenant hath the Releaſe in his 

Dr. Ley- Hand to plead. Litt. S. 552. 

held's Caſe 2. If 2 Diſſeiſors be, and they make a Leaſe for Life, and the Diſſeiſc 

cites >. C. releaſes to one of them, this thall enure to them both, and to the Benetir of 
| the Leſſee tor Lite alſo; For he cannot by the Releaſe have the ſole Pol. 
1 ſeſſion and Eſtate; tor Part of the Eſtate is in another. Co. Litt. 256. 4. 


d (N. a) To one Diſſeiſor. Enure how. By ap of 
| Entry and Feoffment. 


I. WO Diſſiſors are, and the Diſſciſce releaſes to one of chem con 
Condition, now he to whom the Releaſe is made ſhall hold his 
Companion out; but if atterwards the Condition be brokez, they are [oin- 
tenants again. Co. R. on Fines. 6. cites 17 Afl. 
Put it my 2. If my Tenant pays my Rent to 2, and I releaſe to the one of them, this 


harp ag roars Releaſe thall veſt the whole Rent in him to whom the Releaſe is made. 
to a Stranger Co. R. on Fines 6. cites 18 Aff. 


for the Rent 
in Name of Attornment, a Releaſe to the Stranger is utterly void. Co. R. on Fines 6. 


= Aid, 72 3. Where there are 2 Coparceners, and the one enters into all in the Nt 
/ enie> > of both, and the cther releaſes to her, this countervails Entry and Feo... 
ment; For ſuch Entry makes the other Ccparcener ſeiſed with her, and 

there the Entry of the one in ſuch Manner is the Entry of both, and tne 

Seiſin of the one is the Seiſin of the other; And e contra, where the 17: 

; enters into all, claiming to himſelf, there it the other releaſes, it is bur on 
1 an Extinguithment ot 2 and no Seiſin in the other, who did not 

enter. Br. Entre Cong. pl. 30. cites 21 E. 3. 27. 
| As where a 4. Releaſe by him «ho has Entry law ful, is not always as an Entry an 


Man is dil- 2 *＋ 
ſeifed, and Feoffmeiit, Br. Releaſes, pl. 24. | = 
the Diſſeiſor infeoffs Þ. co infeoffs C. with Warranty, and Aſſije is breught againſt C. it is no Plena, 1 tt? 
+4 firſt Diſſeiſee has releaſed to the ſecond Feefſee Tenant in Aſſiſe all his Right ; For this does not counters! 
I Entry and Feoffment to toll the Warranty; for the fir/# Poſſeſſion continues. Br. Releaſes, pl. 24, £5 5! 
H. 6. 41. & 22 Hl. 6. 22. do if a Man grants a Rent-Charge, it is no Plea, That he Was in l 125 
ſeiſin at the Time of the Gift, and the Diſſeiſſee had releaſed to him all bis Right ; Quod New ton, Patt, 
and Aſcue J. conceflerunt. Ibid. Fer Per Aſcue, There is a Diverſity where the Diſſeiſlee re- 
leaſes to one du is in by Title, and where he releaſes to ene dub is in cvit heut Title. Ibid. — 47 it by 
diſſeiſe me, and I releaſe to one, he ſhall be adjudg'd to be in by me of the Whole, and ſhall hold © 
Companion out. Ibid. | 


And there- 5. In all Caſes when a Man is in of ſuch Eſtate, to which a Warrai) 
__ may be annex d at the Time of Creation of the Eſtate; it the Releale * 
was That made to ſuch Eitare, ſuch Releaſe ſhall not enure by way ot Entry and 
if the Dif- Feoflment; For this is the Reaſon of the Diverlity put by Littleton, 
ſeiſor had fc, When the Diſſeiſor inteofls 2, if the Diſſeiſee releaſes to one 01 53-7 
made Feet. he ſhall hold his Companion out; The Reaſon is, for the Pothbi:1ty © 


tin Fee ; g | 3 
ih War. the Warranty; For it this ſhall enure by way ot Entry and Feoitine”!, 


e 
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a; : Releaſe. 


3 
7 1 , Y . 
it ſhall deſtroy the Warranty, which was much favour'd in ancient ranty, or 


g ; had given in 
Books. Co. R. on Fines 6. cites 21 H. 6. 41. & 22 H. 6. 22. 1 


„ which implies a Warranty, the Diſſeiſee could not have enter'd upon him for Salvation of the 
Warranty, as is held in 1 Aff. 13. 27 Aſſ. 31. 29 Af. 54. and an ancient Book in 20 H. 5. and Br. tir. 
aſe 432. Co R. on Fines 6. But in all Caſes when 2 are in merely by Tort, without any Title, there (us 
Li eton ſaid) a Releaſe made to the one ſhall enure only to him, and he ſhall hold his Companion out. Co. 
E. on Fines 6. And therefore if Leſſee for Years makes Feoffment in Fee to 2. and after the Leſſor 
eaſes to ene of them, he to whom the Releaſe is made ſhall not hold his Companion out, and yet they 
„ Difſeiſors. Co. R. on Fines 6. — But if a Man makes a Leaſe for Life, and after the Leſſor mates 
Ch ner of Feoffment to 2, and a Letter of Attorney to the one to make Livery, who makes it accord- 
. and after the Leſſee releaſes to one of them, he to whom the Releaſe is made ſhall hold his Com- 


For this puts the Right only to him to whom the Relcale was made. Co. R. on Fines 6. 


361 


— 


. 10 0 
nay » 


panion out; 


6 When the Entry of a Man is lawful, and he releaſes to him who is Pt if the 
in by Tort, and Without Title, ſuch Releaſe countervails Entry and YH /ea- 


, - he Land 
Feollinent. Br. Releaſes, pl. 92. cites Littleton tit. Releaſes, 5 5 


ter the Lee aliens in Fee, and the Diſſeiſee releaſes to the Aienee, then the Diſſeiſee cannot enter. Ibid. 


„. It a Diſſeiſce releaſes to one of the Diſſeiſſors, to ſome Purpoſe this But ot as to 
ſhall enure by way of Entry and Feottment, viz. As to hold out his Com- G "A 18 f 
, * [4 or 4 
fauion. Co. Litt. 278. a. od by him 
; : : For if the 
Diſſeiſſee had enter'd and infeoff'd him, the Rent-Charge had been avoided. Co. Litt. 28 a. b. — But 
ir i a certain Rule when the Entry of a Man is congeabie, and he releaies to one who is in by Title, it 
Mall never enure by Way of Entry and Feoftment, either to avoid a Condition with which he accepted 
the Land cbarg'd, or his own Grant, or to hold out his Companion. Co. Litt 278. b. 


8. An Uſe cannot be out of a Releaſe by the Diſſeiſſee; For ſuch Re- 
eiſe to ſuch Purpoſe ſhall nor enure as an Entry and Feoilment. Arg. 
Le. 14S. in the Caſe of Read v. Naiſh, cites 10 E. 4. 5. 


(O. a) To one Diſſeiſor. Enure to his Companion 


1. FF a Man be d:ſſei/ed by 2, and he releaſes to one of them, he ſhall hold This is to be 
his Companion out of the Land, and by ſuch Releaſe he thall have vnderitoud 


„ » A. 0 where Te. 
the ſole Pollelſion and Eſtate in the Land. Litt. S. 472. e, 


Simple 15 dil 
ſeiſed, and releaſes; For if Tenant for Life be diſſeiſed by 2, and he releaſes to one of them, this ſhall cnure 
to them both; For he to whom the Releaſe is made has a longer Eſtate than he that relea'es, an i there- 
fore cannot enure to him alone, to hold out his Companion; For then ſhould the Ræleiſe enure by way 
of Entry and Grant of his Eftate, and conſequently the Diſſeiſor, to whom the Releaſe is made, ſhould 
become Tenant for Life, and the Reverſion reveſted in rhe Leſſor; which ſtrang2 Franſmutation and 
Change of Eſtates, in this Caſe, the Law will not ſuffer. Co. Litr. 2-5. b. 


2. It Donee ia Tail be diſſeiſed by 2, and releaſes to one of them, it 

ſtall enure to them both. Co. Litt. 276. a. 

3. But it the King's Zeu aut for Life be diſſeiſed by 2, and he releaſes to S. P. Becauſe 

one of them, he thall hold out his Companion; tor the Diſieiſor gained e gen 

only the Eſtate tor Lite. Co. Li 6 7 3 
} IIe. Lit. 270. a. of an Eltate 

for Life, 

ſince the Reverſion in the King cannot be deveſted. G. Treat. of Ten. 54. 


4. If Tenant for Life be diſſeiſed by 2, and he in the Rever/ſion and Te- But if Te- 
nant for Life join in a Releaſe to one of the Diſſeiſors, he ſhall hold his Com- ar for Life 
damon out, and yer it cannot enure by way of Entry and Feottinent, Co. Kite on 
Lit. 276. a. he in the 


R overt on, 


Liſe, and ak- 


wy releaſe their ſeveral Rig bis, their ſeveral Releaſes ſhall enure to both the Diſſcifors, Co Lit. 
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fabion; Becauſe when the Poſſeſſion is notoriouſly in them bath, each of them is capab 


Releaſe. 


t / Jenas, for Life, ard he in Remainder,' join in a Releaſe to one Dilſeiſor, he ſhall hold 
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— 
our hi 15 Com. 


. le of ) 

- . #4 . * — - * . . 4 4 
lea't, and when one has obtained a Releaſe, it makes his Poſſeſſion rightful; and his holdin e 
is 


Compan jon rakes it in mediately Notoribus, That the Eſtate is in him alone. G. Treat. of Fen 55 
33 


5. If 2 Men gain an Advowſon by Uſurpation, and the right Patron re 
leates to one ot them, he ſhall not hold our his Companion, but it ſha 
enure to them both; For ſeeing their Clerk came in by Admiſſion and 
Inſtitution, which are judicial Acts, they are not meerly in þy ies: 
For an Uſurpation ſhall cauſe a Remitter, as appears in F. N. B. 1, 0 
Co. Litt. 276. a. & 

Put if there 6. If a Man be difſeiſed by 2 Women, and one of them takes Husband 
1 5 vi and the Diſſciſce releaſes to the Husband, this ſhall enure to the Advantie 
2 — ot both rhe Diſſeiſors; becauſe the Husband was no Wrong Deer, but in X 


one takes Manner in by Title. Co. Litt. 276; . 
HKusbard,and' 
the Dilſeiſee vele:ſe to the other, ſhe is ſole ſeiſed, and ſhall hold out the Husband and Wiſe, Co 1 ;. 


279, 4 


S. P. Becauſe 5. If 2 Diſſeiſors make 4 Leaſe for Years, and the Piſſeiſſee releaſe; +, 
he cannnot one ot them, this ſhall enure to both; For by the Releaſe he cannot hate 


1 | 
word of eo the ſole Poſſelſion. Co. Litt. 276. a. 


the Eſtate 1s 
in him alone; becauſe he cannot hold out his Companion during the Continuance of the Leaſe for Ven 
G. Treat of Ten. 54. 

Fin if 2 Difſeifors be, and they infesf another, and take back an Eſtate fer Life or in Fee, albeit they 
remain Difſciflors to the Diſſeiſſee, As to have an Athſe againſt them 51 if he releaſe to one of ther, 
he ſhall hold out his Companion; becauſe their Eſtate in the Land is by FeeFment, Co. Lit. 2-8. 4. 


8. Murigagee upon Condition, having broke the Condition, is diſſeiſa 
2. The Mort gag er having Title of Entry tor the Condition broken, 7:1; 
to the one Diſleiſor. Albeit they are in by Wrong, yet the Releaſe el 
enure to them both tor 2 Cauſes, iſt, They are not Wrong Doers 40 1. 
Mort gag or but to the Mortgagee, and by Littleton's Cafe it appears, Thi! 
Wrong is done to him that made the Releaſe. 2dly, He that makes th. 
Releaſe has bit a Title by Force of a Condition. Aud Littleton's Cate i: 
ot a Right. Co. Litr. 196. a. 

9. It 2 Jointenants make a Leaſe for Life, and aſter do d:ſſcife the Tenn; 
for Life, and he releaſes to one of them, he ſhall hold out his Comps 
nion; tor the Diſſeiſin was only of an Eſtate for Lite. Co. Litt. 276. a. 

to. It two Jutntenants are diſſciſed by to, and one releaſes tu one ot them, 
he thall ot hold out his Companion, becauſe he cannot hold him our ©! tn: 
whole ; ior he has not the whole Right, and ſo there can be no Act ot 
Notoriety whereby the Eſtate may appear to be in one Diifetfor, G. 
Treat. ot Ten. 54. 


* 


(P. a) To one Feoffee of a Diſſeiſor enure to his Jun 


Reofjee. 


5. P. Litt. S. 1. TIF Diſſcifor infeoffs two, and the Diſſeiſor releaſes to the cue Feoffe: a 
123 P. his Right; this ſhall enure to both, and is as ar ey & gh | 
ecauſe 0 a 1. 6. 22. 

ing in 156 Right. Br. Releaſes, pl. 24. cites 21 Hf. 6. 41. and 221 


he legal 1 
aries of a Feoffment, That muſt be defeated by an Act of equal Notoriety, before the Title cn 


altered; becauſe the Feoffment muſt ſtand good, as an Act that gives Warning to all Perso in? not 
the Freehold ſubſiſts, till by ſome Act of equal Solemnity it appears that the Freeno'd 15 10 907 
G. Treat. of Ten. 51. — Soif the Diſſeiſor makes a Leaſe for Life, and the Leyjee ieee 39, 5 oY 
Diſſeiſee releaſes to one of the Feoffces, this thall bar the Diſſeiſor, but yer he ſhall not ho'd nb Vo 


nion out. Co Litt. 277. a. Le. 262. pl 349. Anon. And. 35. 5 C. Marti v. Sete 4: 


"OO a Cds toe ee}. Sl. ME... 


Releaſe. 363 

2, Where a Diſſeiſor makes a Lane for Life, the Remainder in Fee, and 
the Diſſeiſce releaſes to the Tenant for Life, or to the Remainder-man, this 
enures to them both, becauſe coming in by Feudal Conveyance it cannot 


de altered, unleſs it were defeated by an Act of Equal Notoriety, G. 
Treat. of 'Ten. 51. 52. 


6 


(Qa) To the Feoffee of Diſſeiſor. Enure to extinguiſh a 
Condition created on a Feoffment by the Diſſeiſor. 


1. I Diſſeiſor makes a Feoffment in Fee upon Condition, and the Diſſciſce S. P. Lit S. 


releaſes to the Feoſſ ee, and the Condition is broken, the Ditleilor 4% <ites 


may enter notwithitanding the Releaſe ; tor the Condition eltopps the dg nk ig 
Feofftee. Br. Releaſes, pl. 46. cites 9 H. J. 25. Opinion of 
all the 


Juſtices — Here the Entry of the Diſſeiſee is con geable, and yet the Releaſe does not avoid the Condi- 
tion, becauſe the Feoffee is in by Title, and may have a Warranty. Co. Litr. 23-. b. If Diſſeiſee 
releaſes to the Feoftee with Warranty, and Diſſeiſor enters for Condition broken, now Diſſeiſor ſhall 
rebut by that Warranty, and not vouch. Per Southcot J. 2 Le. 218. in Humfreſton's Caſe. 


2. Littleton expreſſes a Diverlity between a Condition in Deed and in 
Law; tor where the Diſſeiſee releaſes to the Feotfee of rhe Tenant tor 
' Liſe, the Condition in Law is taken away. Bur otherwiſe in Cale ot a 
Condition in Deed Co. Litt. 277. b. 

3. It the Feoffee upon Condition makes a Feoff ment in Fee over, without 
any Condition, and the Diſſeiſee releaſes to the 24 Ferffee, the Condition is 
deſtroyed by the Releaſe betore the Condition broken, or alter ; tor the 
Eſtate of the 2d Feottee was not upon any exprets Condition, and he 
may have Advantage of the Releaſe, becauſe it is not againſt his own 
proper Acceptance. Co. Lit. 277. b. 


mmm. —_— — 


E. * — 


(R a) Of Diſſeiſee. Enure to avord Grants &c. to, or 
by the Diſſeiſor, by Alteration of his Eſtate. 


1. Fa Man is diſſeiſed of Lands, and the Diſſeiſor grants a Rent-charge Here is im- 
out of the ſame Land & c. rho? the Ditteiſce atterwards releaſes to lied Com- 

the Diſſeiſor &c. yet the Rent- charge remains in Force; becauſe a Man , 

ſhall not have Advantage by ſuch Releaſe, which ſhall be againit 4zs own yt of « 


Grant, Litt. 8. 477. Lands; and 
: ; . ; the Reaſon 
is, becauſe he ſhall not avoid his own Grant by a Releaſe which he himſelf has acquired ſince the Grant. 


Co. Lit, 277 b.— But if the Diſſeiſor after his Grant of the Rent-charge be diſſeiſed, and the Diſſeiſee re- 
leaſe to the 24 Diſſeiſor, he ſhall avoid it (as appears by Litt. S. 473.) Co. Litt. 278. a.—— if 4. and 
J. are Joint Diſjeiſors, and B. grants a Rent-charge, and the Diſſeiſee releaſes to A. all bis Riglt, A. 
ſhallayoid the Rem-charge, becauſe it was not granted by him. Co, Litr. 278 a, 


2. If there are two Diſſciſors, and they are diſſeiſs'd, and they releaſe to 
ther Diſſeiſſor, and aiter diſſeiſe him again, and then the Diſſci/ce releaſes 
tc one or both of them, yet the 2d Difleifor ſhall re-enter ; tor they ſhall 
not hold the Land againſt their own Releaſe; for Litr. here ſays that 
they thall not avoid their own Grant, and by like Reaſon they ſhall not 
evud their own Releaſe. Co. Litt. 273. a. 


3. It 
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the Entry of alter the Son of the Diſſeiſce at full Age releaſes all his Right to the Avatir, 


Releale, 


3. If the Lord before the Releaſe had confirmed the Eftite of the Diſſiiny 
to hold by leſſer Services, the Diſſeiſor ſhall rake Advantage of it; and /; ,/ 
Ftcvers to be burnt in the Houſe, and fo of a Warranty made to him. Co 
Litr. 278. b. | ad cx ; 

4. It the Heir of the Diſſeiſor endow his Wife Ex Aſſenſi. Patris, and 
the Diſſciſee releaſe to the Diſſetſor, he cannot avoid the Endowment, Co 
Lit. 278. b. 
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(S. a) To him that is in by Wrong. Enure t9 Heu ge and 
toll all Meſue Eftates, and Titles. 


„8. P. Br. 1. FFI be diſſeis'd, and my Diſſeiſor is diſſeiſs'd, and I releaſe to HD 
go cir pl. ſeiſor of my Diſſeiſor, 1 ſhall not have an Aſſize, nor enter upon the 


ib. Lit, Dittetfor, becauſe his Diſteiſor has my Right by my Releaſe &c and 0 
Tit. Re it ſeems in this Caſe, It there be “* 20 ditteiſed one after another, aud! 
leaſes; for releaſe tu the laſt Diſſeiſor, this Diſſeiſor thall bar all the others ol thei: 
2 Actions and their Titles, becauſe in many Cafes when a Man has lau tul 
lf Title of Entry, tho? he doth not enter he ſhall defeat all Meine Titles 
is lauf ul, 5 a ö 5 
and he re- by his Releaſe &c. but this holds not in every Caſe. Litt. S. 473. 

&s to him 
955 is in by Tort, and without Title, as above, ſuch Releaſe countervails Entry and Feoſſ nent. Note 
a Releaſe by one, whoſe Entry is lawtul, to him that is in by Wrong, ſhall purge and take away all Me. 
Ff.tcs and Titles. Co. Litt. 256. b. 


S. P. Br. 2. If my Diſſeiſor lets the Tenements, whereof he diſſeiſes me, for Lis, and 


83 after the Tenant for Life aliens in Fee, and I releaſe to the Alience &c. then 
. J . 


Lite Tit. my Dittetfor cannot enter Cauſa qua ſupra, tho' at one Time the Alien 
Relcaſes tion was to his Dilinheritance &c. Litt. S. 474 

It the D:/- 

ſerſor makes a Leaſe for Life, and the Leſſee makes a Feeff ment in Fee, and the Diſſeiſee releaſes to the F- 
jee, the Diſſeiſor ſhall not enter upon the Feoffee ; fur tho' the Releaſe to one Joint Feoffee of a Di. 
jeitor ſhall not exclude the other, yet a Releaſe to the Feoffee of a Tenant for Life in this Cate, ſhal 
take away the Entry of the Diſſeiſor for the Alienation, which was made to his Di ſinheritance, he having 
the Inheritance by Difleifin, ſo as he could have no Warranty annexed to it, and Terant for Lite has 
forfeited his Eſtate. Co. Lit. 276. b. 


The Reaſon 3. It Diſſeiſce dies, his Son being within Age, and the Diſſeiſr dies 


* 1 \ 2 * * 
ot thi Cale ſegſed, and the Land deſcends to his Heir, and a Stranger abates, aud 
is, becauſe ' 5 8 


the Heir is in this Caſe the Heir of the Diſſeiſor ſhall not have an Alſiſe of Mortdan— 
congeable, ceſtor againſt the Abator, bur ſhall be barr'd, becauſe the Abator has the 
and the Aba- Right ot the Son of the Diſſeiſee by his Releaſe; and the Entry ot the 


Land Þ 2 Son was congeable, tor that he was within Age at the Time ot the e- 
Wrong. Co ſcent &c. Litt. 8. 475. 

Lin. 47. 

If the Heir of the Diſſeiſor be diſſeiſed, and the Diſſeiſee releaſes to ſuch Diſſeiſer, and after the Heir recti 
againſt uch Diſſeiſor, the Right of Propriety goes along with it ; becauſe when the Heir recovers, be 
defeats the Poſleſhon of the Diſſeiſor as if it had never been, and then can he never recover in any A.. 
tion; for in the Writ of Right he muſt lay the Poſſeſſion in himſelf, or ſome of his Anceſtors ; andt!“ 
he cannot do,in this Caſe, for here never was any Poſſeſſion in him, but what was totally defeats! a 
deſtroyed ; and he cannot recover by the old Poſſeſſion of the Diſſeiſce, for that was turned into 4 Ne“ 
Right, which could not be transferr'd but to a real and true Poſſeſſion ; and here being no Poſſe 107 57 
ſuch as ſtands defeared, it is the Conveyance of a naked Right, which cannot be, and were it 4.0%» 
would be a particular Cauſe of Maintenance in theſe Caſes. G. Treat of Ten. 55. 56. 


But in this 4 If a Man be diſſeiſed by an Infant, who aliens in Fee, and the Aliens 
*—+ haz dies ſeis'd, and his Heir enters, the Diſſeiſor being within Age, 09% 


releaſes his in the Election of the Diſſeiſor co have a Writ ot Dum tuic intra ©2497? 


Feat- 
Du. 
ſhall 


aying 


to has 


dies 
a aud 
vatur, 
tdan- 
as the 
ot the 
e De- 
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ra Writ of Right againſt the Heir of the Alienee, and which Writ of Right to the 
then, be thall chuſe he ought to recover by the Law &c. and alſo he _ Fra 
hey enter into the Land without any Recovery; and in this Caſe the {{e, the 


0 8 ö ; after the 
Eutry of the Diſſeiſee is taken away &c. Litt. S. 478. Diſleiſor 
brings a 

Writ of Right againſt the Heir of the Alienee, and he joins the Miſe upon the meer Right kee the 
Grear Aſhe ought to find by the Law that the Tenant has more meer Right than the Diſſeiſor &c, for 
that the Tenant hath the Right of the Diſſeiſee by his Releaſe, the which is the moſt ancient and moſt 
weer Right; for by ſuch Releaſe all the Right of the Diſſeiſee paſſes to, and is in the Tenant. Litt. S. 
1:8 —5S P. Br Releaſes, pl. 92. cites Lib. Tit. Releaſes. For in this Caſe, if he bring his Writ of 
Pight, the Diſſeiſor ſhall be barr*d, but if he had entered upon the Heir of the Aliente, he ſhould have en- 
wedthe Land for ever; for in that Caſe the Heir of the Alienee, after ſuch an Entry, ſhall never have 
1 Writ of Right. Co. Litt. 25S. b. 


5. If A. diſſciſe B. who inſeoffs C. with Warranty, who infeoffs D. with 
Warranty, and E. diſſeiſes D to whom B. the firit Diſſeiſee releaſes. This 
deleats all the mean Eſtates and Warranties; Becauſe the Releaſe of B. 
is made to a Dilleiſor, and his Entry is lawtul. Co. Litt. 276. b. 

6. If a Makes a Leaſe tor Lite, and the Leſſee for Life is diſſeiſed, and 
that Diſſei/or 15 diſſeiſed, and he in the Rever/zon releaſes to the 24 Diſſeiſor, 


the firlt Diſteiſor ſhall enter upon the 2d Diffeiſor, and his Entry 1s 
lwtul ; and it the Leſſee tor Lite re-enter, he thall leave the Revertion 
in the nrſt Ditfleifor ; And the Reaſon is, Eecauſe the Entry ot the Diſ- 
eilor at the Time of che Releaſe made was not lawful. Co, Litt. 277. a. 


7c — oo — —  -_- 


* 


(T. a) at ſhall be ſaid to be releaſed, in Reſpecl 
of the M ords. 


. A Very for reaſonable Aid to make his Son a Knight, who was of 15 

Years of Age, and that the Plaintiff held ot him by IFealty 
and 4 Marks Rent, and the Vill is of the Annual Value of 15 |. and the 
Plaintiff pleaded Releaſe of the Auceſler of the Defendant, and Confirivation 
to Held by Fealty and 4 Marks, for all Adi ions and Demands 5 And Per 
Thorp, He ſhall not have Aid to make his Son a Knight, by Reaſon that 
all is releaſed except Fealty and 4 Marks Rent; But contra Wich and 
the beſt Opinion; tor this Thing was not in Hſſe at the Tine &c. And alſo 
it is Incident to the Seinmvry, and no Part of the Services ; and rherctore 
canaot be releaſed but i expreſs Words; And he ſaid, fuch a Deed was 
pleaded in Avowry for 'I cnure in Socage tor Relief ot Double the Rent 
ater the Death ot the Tenant in Socage, and Releaſe of all Actions, 
Services and Nemands, except Fealty and Rent was pleated in Bar; and 
tot ichitanding this, Return was awarded. But it was agreed, "Thar 
oy expreſs Words the Incident may be releaſed. And Per Cur. It a 
Man holds by Homage, Fealty, and Rent, and the Lord releaſes, the 
Fealty is not void; Becaule it is incident to the Seigniory, and cannot 
e ſeer'd. Br, Releaſes, pl. 5. cites 40 E. 3. 22. 

2. It a Man /eaſes for Life, and after releaſes all his Right to the ſaid Te- 
ant for Terim of Life of the ſame Tenant, and that he nor his Heirs will not 
Demand, Challenge, or Claim any Right in this Land for Term of Life of 
% Tenant ; and alter he dies, and the Tenant does Waſte, and the Heir 
inns Waſte, and the Tenant pleads the ſame Releaſe : And it was held no 
Bar For nothing was extinguiſhed by this 2d Releaſe, but that which 
e m Action at the Time of the Releaſe made, and ſo was not this 
ate; and yer he might have granted for him and his Heirs, That he 
Loud not be impeached of Waſte. And ſo a Diverftty between Grant 
U Kileaſe; For by this Releaſe he thall not have a greater Eſtate than 
14 he 


Releaſe. 


he tad be ore, and the Fee remains in the Leſſor. Br. Releaſes, pl. 6; 
cites: 44 E. 3. 23. 
See (A. a) 3. It a Man releaſes to me all Aions and Demands by the Name of 7.5 
pl. 1. Faccuter of IV. P. by this all Actions Which he has as Exccutor, and ajl 
other Actions are releaſed, Br. Releaſes, pl. 2 1. cites 19 H. 6. 3. Per Aſcue 
S. C. cited 4. III releaſe to B. all Add ions which I have againſt him aud C. by this al 
5 Rep ©. b. Actions which I have againſt B. alone and jointly, are extinct. pe 
(4) inJutice Needham, Littleton, and Moile J. Br. Releaſes, pl. 29. citcs 9 E 
elindhan's Needham, Littleton, and J. Br. Releaſes, pl. 29. citcs 9 E. 
Caſe, Ihat 4 42. 
it ſhall be i a 
tiken mot beneficially for the Releaſce, and moſt ſtrongly againſt the Releafor — 0/eruſe ir ie, 
had been A Actions cuas cenjunttim habeo &c. Br. Relcaſes, pl. 20 cites 9 E. 4. 42.— %% Per Myr 
If Irene to 6 all Actions, it is good without thole Words, (Quas habeo verſus iffyim)\ For this i, 
only the Form of the Scrivener. Ibid. 


— pu »—_ e — o®, -v Kc. 


Put Per 5. There is a Diverlity between a Releaſe and Pardon of the Ning 144 1; 
1 , @ Common Perſon ; and yet it the King pardons to J. N. Omnia Dehirz, 
ere 1 Ta : 


Pardon is and does not name him Sheriff, yet it it be Ex certa Scientia, et mer: 
made to ene Motu, it ſhall ſerve as well tor his proper Debts as for the Debt as Skeri;; 
Ly his prater Br, Releaſes, pl. 40. cites 1 H. J. 13. 
Name, «here ; ; . 

be is Executor, yet this ſhall not extinguiſh Debt as Executor. Ibid. 


A. is bound 6. A Statute Merchant was acknowledg'd the 26th of July, and the n:x; 
dated the 3d Day after, by a Releaſe dated the 25th of Fuly, (as it it had been cxc. 
of Tantary, cute the Day betore the Statute was acknoiyledg'd) the Convlee eu 
ard by Her to the Connor all Debts, Aitions, Demands, aud Executicas, lrom the B. 
le:ſe dated ginning ot the World zo the making of theſe Preſents, (viz. the Hals, 
of in 2 which was delivered the 27th Day, being the Day after the Statute was ac- 

h, re. Knowledg'd 3 But the Conuſee tearing Miſchiet, [and the XXVII. be. 


Nonth, rc- , <a. 
le:ſ-d all Ing in Roman Figures] cauſed the two Minims to be ras'd, and ſo mute 
Actions &0.1t XXV. and 1t is indors'd and witnefs'd as deliver'd on the 25th. Ti: 
tun tin ei in Law a Diſcharge of the Statute; For the Day oi the Delivery ! 
” oe the Day of the Making. But if the Releaſe had been (Util the Du, 
until this The Date hereot) the Statute had continued in Force unreleaſed. D. 307 
preient Day, a. pl. 67. Hill. 14 Eliz. Anon. 
and deliver'd 

tne Releale after he had delivered the Bond. Per Coke Ch. J. A Releaſe of all Actions until the 
Date ſh.ll not diſcharge a Duty after, but a Releaſe (/); Cnſectionem Præſentium dilcharges Duties ater 
the Date, and before the Delivery ; But he conceived, That the Day of this preſent Time ſhall be 
the Day of the Duc; and it ſhail not be averr'd, That it was delivered 20 Years after; and it all 
not wait on the Delivery of the Deed. 2 Brownl. 300. Anon. —— Cro. E. 14. Paſch. 25 Eliz. C3. 
Sir William Drury's Caſe, 8. C. | 


7. Account was lated, and the Deſendant gave Bond for the Balance, witl 

Surctics. — 2 Days after, ſome Things being forgot, a further Accomp! 

was adjuſted, and General Releaſes given to each other, which were 30! 

intended to releaſe the Bond; And it appearing ſo to the Court by fey eral 
Circumitances, it was decreed,” That the ſaid Releaſe ſhould be /er 4/4, ard 

no Advantage taken of it as to the Bund. N. Ch. R. 48. 1049. Metrics 

v. Harvey. | | 

5 Rep. = 8. Where a Releaſe is the Con/aderation of a Promiſe, this does not relciic 


2 8 ar the Promiſe by a General Releaſe. Palm. 218. Porter v. Philips ce 
That the ; | 
Defendant had and held cf him, by way of Mortgage, two Cloſes of Copyhold Lands; and that“ 
was a Diſcourſe between them concerning the Plaintiff i releaſing his Equity of Redeniption therein to 
Defendant, ard concerning divers Sums of Money due from the Plaintiff to the Defendant upon the 


Mortgage ; Upon which the Plaintiff did agree with the Defendant, That be <vould releaſe t 
aid Equity of Redemption ; in Conſideration of which, the Defendant did agree <vith the Plainiif t 
- /. above all that was due; and that, in Conſideration the Plaintiff had promiſed the Defendant io ct. 
form all of his Side, the Defendant promiſed the Plaintiff to perform all of his Side; unden, 


he did not perform all on his (the Plainritt's) Side, but that the Defetdant paid 1 |, s. of che 4 
and no more &c. To this the Defendant pleads in Bar, That long after the Promite, vic. 29 % 


- 
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plaiatitf did, by Indenture made between him and the Defendant, releaſe to the Defendant all Han- 
tions, Suits, Devts, Duties, Sum and Sums of Honey, and all Demands whatioever, which he 
„ had, or he, his Heirs, Executors, or Aſſigns, ever ſhould have, for or by reaſon of any Thing, Mart- 
te, or Demand wratſoever. Upon Oyer of this Deed of Releaſe, it did recite the ſaid Hortgage, and re- 
al Proviſces therein, and all his Eſtate, Right, Title, and Intereſt in the ſaid Cloſe, both in Law and in 
Jen joilows the foregoing Clauſe. And upon this the Plaintiſt demurs, and Judgment for the 
pie: tit in C. B. ' I was agreed per Cur. That the Promiſe was not diſcharged by this Releaſe. Ir 
vas urged At the Bar, That if the Plaintiff might have founded an Action upon a mutual Promiſe and 
a orcoment, before any Performance on his Part, that certainly this Releaſe would have barr'd ; and 
de Cor {enuence is very true and neceſſary, if that were the Caſe ; And by the ſame Reaſon, it he 
could not bring an Action before ſuch Time as he had made a Releaſe, there is no Colour tor the Re- 
ee ro bar him; For hl be makes the Releaſe in this Caje if be has no Title to the 5 J. then til! Releatc 


| 


| 
Fel 
8 


there is no Right of Action; and then they do not lie in Demand till Releaſe, and that a Relca“e of all 
Demands will not relcaſe a Thing that does rot lie in Demand at that Time. 12 Mod. 455, 459, 460. 
puch. i3 W. 3. Thorp v. Thory. — 8. C. 1 Salk. 171,— Lutw. 245. accordingly. Ld. Raym. 


Rey. 235, 662. accordingly.— S. C. cited $ Mod. 293 


A. was Tenant for Liſe, Remainder to B. his Son in Fee; and in; Keb. 243. 
the fame Deed was a Grant ot an Annuity of 1001. per Ann. to B. during _ Adjore 
the Life of A. — B. releaſed to A. all Arrears of Rent, Annuities, Titles, In tui C 
md Demands, which he had ty Virtue of that Deed. The Queſtion was, Hale Ch. J. 
Whether this Releaſe patled the Inheritance as well as the Annuity ? put the fol- 
Hale Ch, |. thought a Releaſe of all Demands would not extinguith 1 add. 
Rent. but that had it been of a!/ Demands out of the Land, it had been ſor Lite "Rus 
another Thing; and ask'd the Counſel what he ſaid to this Relcaſe of Remainder 

!/ Titles ; For he ſaid, It appear'd in expreſs Terms, That B. releaſed to 8. for 
not only the Arrears of the Annuity, but the Thing itlelt'; and nor only mw. 3. *ſ 
ſo, but all other Titles by Virtue of that Deed; That B. had a Title to 111 e Pike 

the Annuity, and a Title to the Remainder; And here he releaſed rhe which he 
Annuity and all other Titles which he had by that Leed, or otherw ife hes by Vir- 
how loever, Adjornatur to hear Counſel ol rhe other Side. Mod. Dr 4 
100. Mich. 25 Car. 2. 1673. in B. R. Auſtin v. Lippencott. a 
Whether 
this had not pa!s'd B's Eſtate for Life. Nod. 150. 


U. a) V here to pals a Fee by Releaſe there muſt be J, ode 


0 f Inheritance. 


1. IF the Di/ſciſee releaſes to the Diſſeiſor for Life cr in Tail, this Mall put 

the Right in the Diſſeiſor for ever; Becauſe a naked Right paſſes 
lrom the Diſſeiſee, and not any 'Thing in Poſfeſſion. Co. R. on Fines 7. 
cites 6 E. 3. 45 E. 3. 

2. It there be Lord and Tenant, and the Lord releoſes all the Right 
Witch he hath i the Laad, cr all the Right which he hath % /e Hel gni— 
ory to the Tenant by Deed or by Fine, the Seigniory is CxLinct for ever 
without theſe Words (his Heirs.) Co. R. on Fines 7. cites Litt. 112. 
26 H. 8. 42 E. 3. 13 E. 3z. 18 E. 3. 11 Hf. 4. Br. Releaſes 86. 

3. It there are 2 Jointenants in Fee, and the one releaſes to the other all Put if there 
his Right, and does not ſay, To have and to hold, to him and to his *'< 2 py 
Heirs, yet this Releaſe gives a Fee-Simple. Co. R. on Fines 7. cites f ee re. 
19 H. 6. leaſes to the 


other all his 


Right, an Eſtate in Fee-Simple ſhall not paſs by ſuch Releaſe. Co. R. on Fines 7 


4. When a Releaſe enures by way of Enlargement of an Eſtate, no 
Inheritance either in Fee-Simple or Fee-Tail can pals without apt 


Words of Inheritance, Co. Litt. 273. b. 
5. Regularly, 
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found Nor Guilty; per Keble the Releaſe is good, bur Gawdy contta; 


R eleaſe. 


5. Regularly When a Man, to whom a Releaſe is to be made, þ,, | 
Fee-Jimple at the Time of ſuch Releaſe made ot all Right &c. there ne. 
no Words of Inheritance. Co. Litt. 274. a. 

6. A Mortgagee by Leaſe for o Tears, deſigning that the Morts, 

or ſhould 1cleate uuto him his Equity of Redemption, and to make 7+. 
Term abſolute, cbtained a Releaſe trom the Mortgagor of all V Hel 
Title aud Intereſt in the Land; this Releaſe did extinguith the 1er 
tor Years, and turned it into an Eſtate tor Lite; For no Eltate beine 
expreſled, it is intended an Eſtate tor Lite. Freem. Rep. 474, 4"; vl 
650. Mich. 1678. gives e as a Memorandum of an Opinion of \;r 
Sanders upon a Caſe he was adviſed with upon. | 


e need 


(W. a) Relation. 


1. I F A. and B. conſpire to indict C. by Means whereof C. is indie 


480 1 


and C. releaſes to them a Actions, and aſterwards he is arraioned und 


bur per Omnes, if it had been ot all Manner of Conſpiracies betore th. 
Acquittal, it had been good. Kelw. 113. b. pl. 48. 

2. It A. is bound to B in 20). to be paid 1ft. May, and before the Day B. 
releaſes to A. all Aions, the Releaſe is good; For when the Day t 
Payment is come, it ſhall have Relation to the Commencement ; per 
Keble. Kelw. 113. b. pl. 48. 

3. If A. forges falſe Deeds of B's Land, and B. releaſes to A. 2% A. 
tions, and atterwards A. proclaims the Deeds, the Releaſe is no Bar in 
Wrir of Forger of Falſe Deeds; becauſe the Proclaiming, and not th 
Forger, is all the Cauſe ot my Action. Kelw. 113. b. pl. 48. 


(X. a) Pleadings. 


1. F Ord, Mefne and Tenant, the Lord avows nupon the Meſure for ver 

+ /onatle Aid to make his Son a Knight, where the Lord has rede 
to the H.ſue &c. There the Tenant cannct plead this Releaſe, but ma) pr. 
the Meine to join to him, and upon the Foinder they may plead the Reta ; 
and it hc retuſes to join, the Tenant thail have Writ of Meine and re- 
cover Damages; For to ſuch Intent is the Joinder ot the cine to the 
'Tenanr, to plead ſuch Pleas as the Tenant cannot plead ; tor a N 
to the Avon ry cannot plead in Bar to it. Br. Meine, pl. 12. cit 
39 E. 3 3+ | | 

2. In Quare Impedit, the Plaintiff” alleged that two had the Atv3X)1, 
and made Compo/rtion to preſent by Turn, that the one preſented, viz. A. ant: 
ether, ſcil. B. granted to the Plaintiff the next Preſentation ; and i the 
Church became void, and the Plaitiff preſented, and A. diſturbed fun; wnl 
A. pleaded a Releaſe from B. of all his his Right, Judgment &c. it ic 
that it is no Plea if he does not ſay that he releaſed before the Grant 1111! 
to the Plaintiff, and the Plaintiff ſaid that he did not release fue (17 
Grant, and the other e contra, quod nora ; becauſe the other Party Ha 
alledged that he releaſed before the Grant, and per Belknap, as dull, 
as he alledged ir, ſo fully may the other traverle it. Br, Negitss 
pl. 29. cires 39 E. 3. 37. OY, 

3. Ne Releſſa Pas within the four Seas, is no Plea. Br. Negitita dt 
pl. 14. cites 7 H. 6. 14. 


1 . 
1 
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4. It Diſſeiſee releaſes ta Diſſeiſor all his Right, the Diſſeiſor in Writ 
of Entry atter this Releaſe ſhall be ſuppoſed to be in in the Per, by 
the Lilleiſm. Br. Releaſes, pl. 22. citcs 19 H. 6. 17. 23. 

5. Entry &c. the Tcnant pleaded a Leaſe for Years, and Releaſe in Fee 
to bis Pojſe/rron ; and the Opinion was that he ball plead certain what 
Day the Leſſor leas dz tor it may be that it was made to commence 4 
Years te come, and then a Releaſe made Meſne is not good, quod nota. 
Br. Headings, pl. 154. cites 32 H. 6. 8. X 

6. M here a Man pleads Releaſe of all his Right which he has in all PI. C. 197. 
theſe Linas Which he had of the Gift and Feoff ment of R. he ought to à- I 5 p 
gerr t thoſe Lands at the Time of the Releaſe were the Lands which he of Wrotct- 
had of ihe Gijt of the aforeſaid R. Br. Releaſes, pl. 49. cites 2 E. 4. 28. by v A- 

IT} —— 
Ibid. 295. a. S. P. in Caſe of the Earl of Leiceſter v. Heydon. — But if he releafes /I Right 
« hich be i as in one Acre in E. called d. ue late vas R. Il. where it never vas R. Ii. ,; yet the Re- 
leaſe is good, becauſe there is a ſpeciil Name; otherwiſe it is as above of general H ords. Note the 
Dizerſity Br. Releaſes, pl. 49. cites 2 E. 4. 28. D 50. b. pl. 8. Mich. 33 H. 8. S. P. by Hor- 
wood Attorney-General. 


7. The Plaintiff in Writ of Error cannot plead Releaſe of the Deten- * In 3 
dant, nor in Od ei Deforceat, nor in Scire Facrias upon Charter of 0. 70 
Fardon, nor in Zwwry ; For in thoſe Caſes the Detendant is not become 82175 * 
Actor to any Intent. Quære in“ ©wuare in pedlit, and in Detiane upon Car Actions 
niſhment ; tor it ſeems all one. Br. Releates, pl. 13. cites 17 E. 4. 43. o& _— 

; A FOR ICs 
and ſo is a Releaſe of Actions Real. Litt. S. 493. cites Hill. 9 II. 6. 5:. per Nlardn, (Quod 
tuit conceſſum. 


8. Error was ſu'd of a Judgment in B. R. and the {rt Judgment was 
affirmed, and before the Affirmance thercof the Plaiiiifj in the Writ of 
Error pleaded a Releaſe of the Defendant, which was plcated in the ſirſt 
Action, of all Actions, Suits, Executions, and Errors iter the la Cone 
tinuance, & non Allocatur 3 for he is Plaintii, and cannot plead in 
Bar, Br. Error, pl. 182. cites 21 E. 4. 38. 39. 

9. In Treſpaſs, 11 the Defendant pleads a Releaſe of the Plaintiſl, he 
© oa ſay that it was after the Treſpaſs. Br. Pleadings, pl. 69. dies 
3 2. 

10 In an Afiſe of Novel Diſſeiſin, a Releaſe of Actions }'crfonal is a 4 Pe 
good Plea ; becauſe it is mixt in the Realty and in the Perfonalty ; bur J = 


85 gh : non N \ Netting in 
it ſuch an Alſiſe be arraigned againſt the Diſſeiſor and the Tenanr, the , Land 
Diſeiſor may well plead a Releaſe of Attions Perſonal to bar the Alliſe ; cannot plead 
but not a Releaſe of Actions Real; tor none ſhall plead a Releaſe of Ac- * 2 
tiuns Real in an Aſſiſe but the Tenant, Litt. S. 494. 12 * 

: = ; eal be- 
cauſe he has no Eſtate in the Land, and none ſhall plead a Releaſe of Actions Reil in an Affiſe, but 


the Tenant of the Land. Co. Litt. 285. b. —— But he may plead a Releate of Actions Peril ; 
becauſe Damages are to be recovered againſt him, and therefore for his Defence he may plead ir Co. 
Lit. 285. b. i he Tenant in an Aſſie ſhall plead a Relcate of Actions Perſonal to tie Lijeifer ; 
Fer that Plea proves that the Plaintiff has no Cauſe of Action againit bun. Co. Litt 285. b. - 


11. In ſuch Add icus Real which ought to be ſued againſt the Tenant of 
the Free hold, It the Tenant has a Releaſe of all Actions R cal ſrom the 
Demandanr made unto him before the Writ purchaſed ; and he pleads 
this, it is a geod Plea for the Demandant to ſay, Thar he who pleaded 
the Plea had nothing in the Freehold at the Time of the Releaſe made ; tor 
zag had he no Cauſe to have an Action Real againſt him. Litt. S. 
15 2. Ita Diſſeiſor makes a Leaſe for Life the Remainder in Fee, and the _ 
Viſſeiſee releaſes all Actions to the Tenant for Life; Atter the Death of the 5, if the 


i £34 n : db . Flew of tle 
enant for Lite, he in the Remainder 1hall not plead the {aid Releaſe. Diſeilr 
, Litt. 285. b. mares a 
Fee 7 {IS Feeſfiuent in 
e 2 and the Diſſeiſee releaſes to one of the Feeffees all Actions, and he dies, the Survivor hall not 
Picad x11 Relea'{ I g 4 5 

415 Relcafe. Co. Litt. 286. a. 
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2 70 Releaſe. 


e 


13. If the Diſſeiſee releaſes to the Diſieiſor a// Aims Reads, and te 


Diſſe;ſor makes a Feoffment in Fee, and an Aſſiſe is brought ag 


the Ferffee ſhall not plead a Releaſe to the Diſſeiſor, becauſe h 
tri to the Releaſe; For a Releaſe of Actions ſhall only e 


Privies. Co. Litt. 285. b. 


Salnſt them, 
e 1S not 
xtend to 


14. A. recovers the Arrears of Rent at NV Prius, but before the D ay in 
Bank A. releaſes to Detendant all Demands. Per Hobart, it ir had been 
in the Caſe of the King, the Defendant ar the Day in Bank might hate 
pleaded it; For he cannot have Audita Querela againſt the King; but 


otherwiſe in Caſe of a Common Perſon. Noy 26. Ford v. Mead. 


15. In Debt or Treſpaſs, the Deſendant pleaded a Releaſe of all 
Actions in B. and upon Oyer it was enter*d in hec Verba, and it appear: 


that there were /ome Exceptions in the Releaſe, and therefore the Plaintiff 
had judgment; For by Sir R. Crew this could not be intended to te 
Releaſe, by reaſon of the Exception; And per Whitlock, tor an 


dme 
Y Thing 


which appears, it might be that this very Action is excepred ; And be. 


Avis. 


Paſch. 11 Ann. B. R. Rogers v. Wood. 


cauſe it ſhall not be intended the ſame Releaſe the Plaintiff had 
ment upon Demurrer. Palm. 411. Paſch. 1 Car. B. R. Marjoryy | 


Judg.- 
G 


16. A Releaſe of a Recognizance was pleaded to be Ante Emanniicum 
Scire Facias, which is Naught; For it might be made beſore the Action 
brought, and the Plea true, and then the Releaſe is void. 10 Mod. 8- 


(Y. a) Relieved or ſet aſide in Equity. 


berts. 


See (A a) 


Hill. 35 & 36 Car. 2. Hobert v. Hobert. 


v. Gcc v. 


Falſi. Vern. 20. pl. 12. Mich. 1681. Jervois v. Duke. 
Spencer. — ; | 
Ibid. $6. pl. 5. Mich. 1682. Gray v. Bull — See Fraud. Broderick v. Broderick. 


his Releaſe. Vern. 32. pl. 28. Hill. 1681, Gee v. Spenge. 


1. H E Defendant would avcid the Payment of Money upon a 
Bond, becauſe the Plaintiff mage a Releaſe the ſame Day after the 
Bond entr'd into ; relieved here. Toth. 89 cites Mich. 12 Car. Top v. 


2. A Releaſe ſet aſide by a ſubſequent Accident having Relation to the 
the Cate at Original Equity. Chan. Caſes. 46. Paſch. 16 Car. 2. Bawtry v. [hton, 

* 3. If one will ſeal a Releaſe or other Atlurance 7o one in Poſſeſſion er 
never ſo unequal a Conſideration, it ſhall not be relieved by Reaion 01 a 
New Title diſcovered, unleſs there be ſome ſecial Frauds As it A. having 
Title, and B. in Poſſeſſion, B. conveys the Land to A, in Truſt tor b. 
and then gets A. to convey the Land to him as in Execution ol the rut 
whereby A. extinguiſhes his Title. Per North. R. 2. Chan. Cales. 168. 


Ibid 32. 4. A Releaſe ſhall be avoided where there is Syuppreſio Veri, or 5177/19 


5. A Man poſſeſſed of a Leaſe for 3 Lives of a Rectory, de: ed the 
Rectory by his laſt Will, but that being void, it came to his 3 ad 
ters as Coheirs and ſpecial Occupants. There being a Suit rouening 
this Rectory in Chancery, the Husband of one ot the Daughters £27 


to be in Law, and being made to believe that he ſhould be forced te f 0 
releaſed the Arrears that ſhould be coming to him tor his Sate of 
Rectory tothe other Siſters, who were to bear the Charge of e 97, 


his Share of the Arrear amounted to 1000 J. This Releaſe was ſet ali%%, 
and Lurford's Caſe cited that a Miſ2pprehen/ron in the Party {hall ave!s 
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6. A Mother having Right of Dower was prevailed upon, by Tale Su- 
geſticns of a conliderable Legacy being leſt her by her Husband's WII 
in Lieu thereot, to releaſe the fame, whereas ſuch Sum was given her 
by his Will but not meant nor intended to be in Lieu of Dower. The 
Son being about to marry thews this Releaſe to the Feme and her Rela- 
tions, and then the Marriage was had, and a Jcinture made. The Mo- 
ther is bound by it; Per Lds. Commiſſioners. 2 Vern. 133. pl. 129. 
Hill. 1690. Beverley v. Beverley. 
9. Obligor on Payment of 201. to the Obligee who was ſuperannuated 
and very weak and torgertul and incapable of tranſacting any Butinets, 
rocured a Bond and Notes for about 2501. to be delivered up to him, 
on Pretence of Poverty and Kindred, to the Obligee ; but neither being 
roved, he was ordered to account tor the Bonds and Notes. 9 Mod. 118. 
Mich. 11 Geo. Lucas v. Adams. 
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(Z. a) In what Caſes a Releaſe and Confirmation differ. "il 


Confirmation good where a Releale is not. bl 
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i. IF I ler Land zo J. F. for his Life, and F.S. leaſes to another for S. P. G. 
40 ears, by Force of which he is in Poſſeſſion, it I by my Deed Treat of 1 
| ak at e ee en ag" of Grate RY 1 
confirm the Hſt ate of Tenint for Years, and after the Tenant for Life dies And fass | 
turing the Term of Years I cannot enter into the Land during the faid That a * 
Term. Litr. S. 516. : Releaſe 
2. But it by my Deed of Relcaſe had releaſed to the Tenant for Nears hatles away 


? 2 * 5 . + af - © t Lie # q 
in the Life-Time of the Tenant for Life, this Releaſe thall be void, be- be Right f 


. 


ho — — 


— 


—= 5 
' «s WW 3 » 
:- ol - 1 
* 


* 
6 RIP : from the * * 
cauſe then there was t any Privity between me and the Tenant tor Relcator, "IS. 
Years; For a Releaſe is not available to the "Tenant tor Years, but and by that 1 Ji 
where there is a Privity between him and him that releaſeth. Litt. S. 517. are wt may 1 
Onicd uc 4 
i 5 al 


tially ſtrengthen the Eſtate; but a Confirmation primarily ſtrengthens the Eſtate, and conlequentiy {6 
fur as the Eftate continues, makes it good againſt the Confirmer. G. Treat. af "Ven. 69. 


TI 
— — — 


——— 


3. It I be diſſeiſed, and the Diſſeiſor makes a Leaſe to another for Nears, cannot re- 
i| | relzate to the Termor, this is void; but it J confirm the Eſtate ol caſe to the 


4 . . *. . 4 Termor of 
the Termor, this is good and etiectual. Lit. S. 518. dee 
ſor, becauſe 
he is a per ect Stranger to the Freehold ; ſo that the Releaſe is to one that has no Right or Poſleſhion of 
his own, and therefore it is to him a Releaſe of a naked Right, but I may confirm that Eftate which is 
already in Being in him. G. Treat. of Ten. 50. 


_— a= 


4. Ii I be diſſeiſed, and I confirm the Eftate of the Diſſeiſor, he huth a A Confirma- 
good and righttul Eſtate in Fee-ſinple, %½% ' in the Deed ot Confirmation #70 « / iſe 
10% Mention be made of his Heirs, becauſe he had Fee-1umple ar the "ime OO 
of the Confirmation; tor in ſuch Caſe it rhe Ditletſee confirm the State particulur 
01 the Ditteifor, ro have &c. ro him and his Heirs of his Body engen- Eſtate, z5 of 
gerd, or to him tor his Lite, yet the Diſſeiſor hath a Fee-11mple, and is the like 
ſeiſed in his Demeſne as ot Fee, becauſe when his Eftate was conlirm'd, Nee 47 # 


6. g 3 „ Releaſe to a 
he had then a Fee-ſimple, and ſuch Deed cannot change his Eſtate With- higeifor 


out Entry made upon him. Litt. S. 519. 22 fuch 
| ſtate 
which in both Caſes is gcod fer ever. Co. Litr. 296. ly 


F. It the Eſtate of the Diſſeiſor be confirmed for a Day, or for an Hour, G. Treat. 
le has a good Eftate in Fee-/iniple, becauſe his Eſtate in Fee-tumple was of. en. Zi. 


* 5 » . J > . 8 _ 0 8. P. wich- 
"ce confirmed Quia Confirmare idem eſt, quod firmuin lacere &c. Litt. a the 
520. 


Word 

ſa (Heirs) he. 
cauſe the Diſſeiſor has the Fee; and when that Eſtate is aſſented to, the Diſſe iſee can never aficr yards 
roy. de ik he confirm the Term of the Lee of the Diſſeiſor fer ſome Part vi re Years, he. ater 


e . . nn, ene pr 


2 Remainde Ls 
372 Azteey. Remainder. | 

de feat it during the whole Term, becauſe the Term is confirmed; and the laſt Words being derogutor 

from his own Grant, mult be rejected; but if he confirms the Land to the Termor, for Part of the 

Ferm, and no longer, this is good, becauſe the Party that had Right did not totally aſſent by expreſ 

Words, as he did in the two former Caſes; for if he did, no derogatory Clauſes from ſuch Aſſent could 


be admitted; but his Aﬀent was originally but Partial, and not to the whole Eſtate, and therefore i; 
cannot, contrary to the expreſs Words, be carried any farther, G. Treat. of Ten. 71. 


i © Rep 93. 6. If my Diſſeiſor makes a Leaſe for Life, the Remainder over in Fee, if 
Leyficld's I releaſe to the Tenant for Life, this ſhall enure to him in the Remainder ; but 
Cafe. if I coafirm the Eſtate of the Tenant for Lite, yet after his Deceaſe | 
If a Man may well enter, becauſe nothing is confirmed but the Eſtate of the Te- 
releaſes to nant tor Lite; ſo that after his Deceaſe I may enter. But when I releaſe 
2 nr * all my Right to the Tenant tor Lite, this thall enure to him in the Re. 
Right, this Mainder, or in the Reverſion; becauſe all my Right is gone by ſuch 
enures to Releaſe. Litt. S. 521. 

him in the | ; 

Remainder, becauſe he parts with his whole; and he that has but an Eſtate for Life by the Fez, 
Conveyance cannot have the whole Fee. But if a Man confirms the Eſtate for Life, it is an Approba- 
tion and Aﬀent to that Eftate only; and therefore the Aſſent being no farther than to the Eſtate fo 
Life, it cannot be carried to ſtrengthen the Remainder. G. Treat. of Ten. 71. 


8. P. Anda 7. But if the Diſſeiſee confirm the Eſtate and Title of him in the Remain. 
Confirma- der, without any Confirmation made 10 Tenant for Life, the Diſſeiſee cannot 
tion of the enter upon the Tenant tor Liſe, becauſe the Remainder is depending up- 
— 19 on the Eſtate tor Life ; and it his Eſtate ſhould be defeated, the Remain- 
na Fund der ſhould be defeated by the Entry of the Diſſeiſee; and there is no Rei- 
to all Means fon that he by this Entry ſhould defeat the Remainder againſt his Con- 


neceſſary firmation &c, Co. Litt. S. 521. 
to ſupport 
it. G. Treat. of Ten. 71. 


For more of Releaſe in General ſee Conveyances, Fines, Grant, 
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Surrender, and other Proper T -2 46.4 4 7 A 
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Remainder. 


(A) Remainder. What Perſons may make a Remain- 
der to whom, and by what Names. 


[ What ſhall be ſaid a Remainder, and what a Reverſin.] 


„El. 237, 31. Fine is levied to Baron and Feme, and to the 
+ Heirs of the Baron, he being ſole ſeiſed before, and the“ . 


S C. cited I, 
Le. 102. pl. 


A 
133 


Ch. f. con- of Wards, and the 3 Chief Judges, this is no Remainder, but the 


tra, and that ancient Reverſion, becadiſe the Baron cannot limit a Remander i 


8 his own right Heirs, where the Fee never was out of him; pet it = 


3 ——- der ro the Conuſor tor the Lite of the Baron, Re mainder co 1 Strange! 
. Life, Remainder to the right Heirs of the Baron. The Baton 


= 3 dies; he in Remainder for Life dies. By the Opinion in the Co 


_ 3 td. * 


Remainder. 3 * 


13;uvged contra in Banco Regis, per z * Juſtices, And here 15 E. 3. B. were 
i; cited, where Fine was levied to the + Baron. [vt the 


Judgment ; 
1nd the Matter was afrerwards compromis'd by the Arbitration of Dyer, and Gerrard Attorney General. 
T). 245. b. pl. 31. As that which the Baron and Feme had, and they granted and render'd to hold 
©» their Lives, and after their Deceaſe the Remainder to the Heirs of the Baron; but the Fine was not 


. ane. 0 0 — . . — 1 — . . 
received, becauſe a Man cannot entail a Remainder to his Heirs living himſelf, and this by Reaſon of 
the Reverſion ſaved. Nota. D. 237. b. pl. 31. 32. 


2. A. gives to B. for Life, the Reverter to F. F. this is a good Remain. 80 Redibrme 4 
der. Br. Done &c. pl. 36. cites 1 H. 5. 8. and Fitz. Tit. Sci. fac. 57. „ 
cites Fitz. Tit. Feoffments 61. T. 18 E. 3. 28. S. P. Br. Grants, pl. 35. cites 21 E. 3. 49. And 
{ys the Reaſon ſeems to be, b2cauſe the Deed of every one is moſt ſtrong againſt himſelf. 


z. A. made a Feeffiment in Fee to the Uſe of B. and his Heirs ; aſter- Bendl. 16. 
wards the Ferffces made Feoffment to others, to the Uſe of the ſaid B. and 17: pl. 21, 
tus Wife, for Life of the Wife, and afterwards to the ſaid B. and his Heis; af, en 
B. died. Per Curiam, This laſt is in Nature of a Reverſion, and not ot 15 b. tg 
1 Remainder ; tor when the firit Feoffees had infeoff'd others to the Ule iz. Trin. 
of B. and his Wife, for the Lite of his Wite, and aſterwards to his _ of 80 
Heirs, who was Ceſty que Uſe of the Fee-limple, the ancient Ule of re 
the Fee was not chang'd nor alter'd, but remained &c. and fo was in Guckenham 
Nature of a Reverſion. And. 2. pl. 3. Hill. 25 H. 8. Buckenham's accordingly. 
Cale, 

4. Leaſe tor Life, and afterwards the Lelior reciting that Leaſe, de- This Cife 
miled the Remainder to another, Habendum the ſaid Remainder after!“ . 
the Determination of the firſt Leaſe tor 20 Years. Adjudged that the wes 15 of” 4, 
Reverſion did paſs by the Name of the Remainder, and that there ought with a 


to be an Attornment. 3 Nell. Abr. go. pl. 1. cites 32 Eliz. Dyer 45. Quore, It 
IS 4h. h. 
pl. 1. Paſch. 31 & 32 H. 8. The Abbot of Keinſham's Caſe. 


5. A Man made a Feoff ment, before the Statnte of executing of Uſes, to the & where a 
Uſe of himſelf for Life, the Remainder to M. in Tail, the Reizainder to the _ gives in 
right Heirs of the Feoffor ; the Feoffor died, and V. died without Iſſue, the SF Sar, 
8 - Rt 3 a . 5 emainder 
right Heirs of the Feoftor within Age, he ſhall be in Ward tor che Fee % ,;-14 
deſcended ; tor the Uſe of the Fee-lunple was never out of the Febr. Heirs of the 


Br. Garde, pl. 93. cites P. 32 H. 8. or, the 

7 : : Fee is not 
out of him. Ibid —8. P. Br. Done &c. pl. 15 cites 4 H. 6. 20. — Contra where a Man makes a Feoff- 
ment in Fee upon Condition to re-enfeoff him, and the Feoffee gives to the Feoffor tor Lite, the Remainder over 
m Tail, the Remainder to the ria ht Heirs of the Feoffor ; for there the Fee and the (ſe of it «vas cut of the 


1 and therefore in ſuch Caſe he has a Remainder, and not 4 Reverſion. Br. Garde, pl. 93. Cites 
32H. 8. 
) 


6. Where the Eſtate is /inited in other Manner than the Low would li- 
nit it, it is a good Remainder; tor a Remainder to the right Heirs of 
bis Body is good. So a Man may limit a Remainder to his own right 
Heirs, and the Heirs of a Stranger. Arg. Roll. Rep. 317. in Calc of 
Lane v. Pannel, cites ) Eliz. D. 

7. A. Hy Deed reciting that B. held a Cloſe &c. of him at Will, zranted the * . Ul. 
ſame Cloſe to him for Life, rendring Rent ; and by the ſame Deed granted JU 1 
e Reverſion to C. in Fee. It was adjudged that B. had an Eſtate tor Lite Portman |. 
by Way of Confirmation, and that à good Eſtate in Remainder is accrued I). 22 b. 

0 C. by this Deed ; but it is not a Grant of the Reverſion, and there— Pl. 49. 
lore 1t ſeems that the Renr is payable ro A. during the Lite of A. And. 
23. pl. 46. Mich. 13 & 14Eliz. The Abbor of York's Caſe. Quære. 
8. A. made a Feoffinent in Fee to the Uſe of himſelf for Life, Remainder 8 P 3 Le. 


1 * 4 8 4 . . I 4 0 2 . J. . 
FA fo the Uſe of Z. F. for Life, Remainder to the right Heirs of the Ferffor. ny Elis 7 
»8reed per Cur, That the Fee is in the Feoflor, and that the Uſe limited the Court of 
0 the Heirs of the Feoffor, is in the Nature ot a Reverſion, and not of a Wards. 
emainder to his Heirs, becauſe it proceeds from himſelt, and it is his 1. f. 5 
5 C: OWN SEN Es 


Remainder. 


AD 


S.P. in the own Act, and ercto e 3 
8 yn - theretore he may alien the Land. And, 2 56. pl. 263 


and ſame 
Year. Oliver Breer's Caſe. Ibid. 54. pl. 78 the ſame Caſes reported in the ſame Words — SP 


Coke Ch. |. Roll K. 239. in Caſe of Lane v. Pannel —— S. P. $ Mod. 23. Mich. ; Geo. 1721. in 
Caſe of Smith y Trigg. 721. in 2% 


S. C. By the 9. A. makes a Leaſe to B. for 31 Tears; afterwards A. deviſes t 
Name of ond huld for 31 Years reckomng the Tears of the firſt Terim not expy. 5 
Maunchel v. Parcel of 2 » ; k Wired 4 
Dodemon. Parcel of the laid Term of 3 i Years &c. and deviſes the Inheritance to 
And. 197. a Stranger, By the better Opinion ot the Court, the F ee-ſimple pals'd in 
pl. 232. Point ot Reverſhon; for if it f.ould be a Remainder, then the F 
which is reſerved upon the Leaſe by the Will, mall not be incident 7 
ſuch Remainder, aud therefore the Law ſhall quality it into a Fes. 
ſimple.” 2 Le. 33. pl. 4o. Hill. 29 Eliz. C. B. Machel alias Michel“ 
Dunton, : 
10. A. the Grandiather, B. the Father, and C. the Son. A. being fes 
of Land in Fee, devited it to B. for Life, Remainder to C. wid t F 
Males of his Body, Remainder to his cwn right Heirs Males, aud 1H 
Mates of his Body begotten. A. and B. died, C. died wither: Io 7a 
leaving only D. a Daughter. D. and her Husband fold the Lands to. 
in Fee. It was argued that this was a Fee-limple, becauſe immedi.;c; 
upon the Death ot A. the Remainder veſted in B. as right Heir, 
veſted in him as Fee-ſimple, which could not be turn'd into an Eis 
Tail by any ſubſequent Matter. And jo it was adjudg'd. Cro, Els. 
96. pl. 12. Paſch. 30 Eliz. B. R. Smith v. Haws. 
And. 288. 11. A Fine was levied, and the Uſes declared to the Uf his 37 4; 
S. C. Ad- Life, and aiter to B. his Son, and the Heirs Male of His heady, Remainder 
Jus 2 to the Uſe of the 2 7 Heirs of the Conufor ; This upon Conterence of 4! 
Read v Er- the Judges of England was adjudg'd a Reverſion. Mio. 284. pl 43 
— S. C. Pauſch. 32 Eliz. B. R. Fenwick v. Mitlord. 
A . No Alteration is made of the Reverſion; becauſe the Uſe never ſeparates from the Pole H-, 
himſelf being the Perſon that ought to take; which Caſe is adjudg'd the ancient Reverſion. bio gr 
in Englifield's Caſe, cites Fenwick v. Mitforth. — S. C. cited 13 Rep. 56. Mich. 7 Jac. in Sanne“ 
Caſe. S. C. cited Carth. 273. Paſch. 5 W. & M. B. R. inthe Caſe of Tipping v. Culin. -—— 0 
cited Chan. Prec. 341. Trin 1712. in the Caſe of Eure v. Howard —- 8 C. Co. Litt. 22. b. 
$2 if A. levies a Fine to the Uſe of himſelf for Life, then to the U'ie of B. bis Sen in Tail, then to the U 
of the et Heirs of A.- A. has Fee expectant on the Eſtate Tail as a Reverfion, and not as a {emain 
der. 2 Rep 91. b Trin. 43 Eliz. Bingham's Caſe. Mo. 607. pl 841. S. C. — Jerk. 267. p. 
S.C But a Fine by A. to B. to the Uſe of A. in Tail, Remaindter to Conuſce in Fee; This is a Re- 
muinder and not a Reverſion, tho' B. had Fee before; For the Ir:deyture guides the Uſe, and tue Fin: 
and Iudenture make but oze ./ſurance. Jenk. 267. pl. 77. Bingham's Caſe. 


* 
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12. If A. ſciſed of Land in Fee makes a Ferffiment to the Uſe of hin 


aud Ib iſe, and the Heirs 7 their 2 Bodies begotten, the Remtiider ts 514 
right Heirs of the Hausband, and the Husband dies, an Heriot Hall » 
raid; For the ancient Ule ot the Rev ei ſion was never out of the Hus 
Owen 152. Paſch. 36 Eliz. Butler v. Archer. | 
s. C. 2 Ard. 13. A. infeoff d F. S. and J. NM. in Fee, to the Uſe of him, % 4 
197. pl 17. Years without Impeachment of Waſte during the Lite of A. and ade 
among, the y..rds to the Uſe of C. 2d Son of A. in Tail Male; and tor Default dcs, 


IO Bl . - : g * . 55 
ben of the Right Heirs of A. tor ever. Reſolved by the major 


Court of f f „eie f 
Wards. of the Juſtices ; and decreed, That the Uſe limited to the Right H 


Tenk. 248 ot A. was the old Uſe, and not a new Uſe; And that C. dying witiv- 
pl 38. S. C. Iffue Male has ſo determined the particular Franktenement, upon wi. 
the Remainder to the right Heirs ſtands, that the Remainder by t 
reverts to the Donor. Mo. 718. pl. 1006. the Earl of Bedtord's Can. 
This is 3 14. Fine Sur Conuſance &c. Come ceo &c. The Conuſce reals! | 
Reverſion; another in Tail, reſerving Rent; and by the ſame Fine grants +7 


For bein | | C 
POS 10 nement. predic, cum Pertinea. remanerent to Conuſor and his Hens,“ 


| 
| 
| 


* — 
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9 
aſſes a Reveriion with the Rent. 2 And. 13 1. pl. 76. Mich. 41 & 42 <vures as if 
Eliz Anon. it had been 


at ſeveral 
Times ; and it 0 l be intended as rendring the Tail at one Tims, and the Reverſion at another Jie - and fo 


i the uſual Courſe of Fines, and ſo hath always been expounded. But it is not ſo in Grants by Deed 
Cro E. 92. White v. Welt alias Geriſh, S. C. — Ow. 126. S. C. . 


15. IH A. covenants to ſtand ſeiſed or makes Feoffment to the Uſe of S. C. cited in 
him elf fer Life, then of 41s Wife for Life ; and if ſhe be diſturbed by his — Calc of 
Hur, then 70 the Uſe of the Wife aud her Heirs, A Remainder in this Reianolds 
Cale limited to his own right Heirs is void, and is the old Reverlion, Cro. I. -65. 
and not 4 Remainder. Mo. 742. pl. 1022. Mich. 41 & 42 Eliz. Bar- «s reſolved 
tons Caic. | | Gans, 

in the Court of Wards. Hill. 42 Eliz. in the Caſe of Leigh y. tzuctoa. 


16. A. ſeiſed in Fee before 27 H. 8 infeoff d divers Perſons in Fee, to the 
Uſe of himſeif and Mie, and the Heirs of their 2 Bodies begotten ; aud for De- 
fault of ſuch Iſſue, to the Uſe of A. and his Heirs in Fee; and aſter the Sta- 
tute they had Iſſue. A. died, leaving B. a Son, an Infant. Saun- 
ders Ch. J. was ot Opinion, That the Son thould be in Ward; For that 
tac Fee- Simple deſcended in Nature of a Reverlion, and not as a Re- 
mainder ; Lecaule the Limitation of the Uſe of the Fee was void. Bur 
Dyer makes a Quære; For he lays, Ir ſeems to him, chat this Uſe in 
Fee-Simple is created De Novo upon a Feotiment in Fee, which Cle 
never was belore ; and that it is not like to Buckenham's Cate, who had 
Feofices to his Ulſe in Fee, and the Feotiecs executed an Eitate in Fee to 
the Uſe ot his Wite tor Lite, the Remainder to B. and his Heirs, and 
B. died, his Heir within Age, there perchance the Heir thould be in 
Ward in his Mother's Lite; Becauſe the Uic limited in Reminder was 
void as a Remainder, bur was the ancient Uſe, and ſo deſcended in Na— 
ture ot a Reverſion; Ideo Quære bene. D. 133. b. 134. a. pl. 6, 7, 8. 
Mich. 3 P. & NMI. Anon. 

17). Tine Sur Conuſance de Droit come cio Cc. by A. to B. who render” d Dl. 2 
to A. in Tail, Remainder to himſelf in feet, A. died without lilue, and B. * 
brought a Scire lacias to execute the Remainder. This Was held to ix 4 Cady io 
Revertion and not a Remainder in B. For by this Fine the Reverlicn “ hong 
is executed, and ſo a Scire facias will not lic to execute the Remulyly: 
as it would on a Hue Executory, but he thall be driven to a Fouiincdon in 
Reverter. D. 199. pl. 55. Gale v. Gale. 

18. It I inleoit J. S. 70 the Uſe of himfelf in Tail, Remainder to my ccm enk. 248. 
rizht Heirs, this is a Reverſion. ob. 27. in the Caſe ot Koll v. OzD07n, 1051 3 


K. 207 
3 757,— The Limitation to my own right Heirs is only Clarſula Clericalis, and ftignitics nothing. Per 


racy J. 3 Chan R. 185. in the Caſe of Litton alias Strode v. Falkland, 


ES i Gs - 


39% 11 Red 
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19. A. ſeiſed in Fee of BI. Acre, covenants to levy a Fine ro N. & JS. G. Eu R 20 
and their Heirs 19 the Uſe of himſelt fon Life, and atter to ſuch Uſes as he 3 1 Ky ” 
ſooud (/ Writing declare; and for Want thereof, in Truſt for him and bis 83 
Heirs, a Fine was levied. Atterwards A. married M. and they had lijue Cure v. 

B. and A, being ſeiſed in Right of M. of Wh. Acre in Fee, they by Deed £,oward. 
and Fine convey*d it to T. R. and W R. and their Hei.s, in 'Trutt, to rp Ger 
the Uſe of A. for Life, then ot M. for Life, Remainder to B. 13 Tail Male, Al 
emainder to the right Fleirs of the Survivor of A. and MH. for ever. Al- Caſe to be 
terwards A. M. and B. (on the Marriage of B. with N.) and W. R. and ſtated on 
T.R. by their Direction, convey Bl. Acre and Wh. Acre, and other (lc feveral 
Lñands, ro G. and H. and their Heirs ; as to Bl. Acre, to the Ule of A. of the Deeds, 
jor 99 Tears, if he jo long live, Remainder to Traftees to preſerve Contingent and then he 
adde, Remainder to M. for Life, Remainder to B. for yg Years, it would conſi- 
Kc. Remainder 7 Truſtees to preſerve &c. And as to White Acre, 70 A. 5 erz 
and M. for Life of them and the Survidor of them, Remainder to B. for 99 Opinion = 
ee, 11 &. Remainder to Truftees and their Heirs, during his Life, to and if it 
Hort Cc. Remainder to V. for Lile for her Jointure, Remainder ot the were necel- 


12% Lx, would 
1 its : 


i 
| 


1 


Jerk. z pi. 2, A Rent De Novo map be granted for Life, the Remainder over. 


cauſe A had no Eſtate in the Rent remaining in him when he made the Grant to B. vet it ſhould beg 


3 76 | Remainder. 


— tes 
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defire the ; Hole, and as the ſeveral Eſtates before limited ſhould reſpcQively deter. 
Alſiſtance of mine, to the fir ft Son of B. of the Brady of N. to be begotten, and of the 


{ome of the 


Judecs in it; Heir Male of the Body of uch firft Son lawfully iſſuins, ard to to the 20 
bur inclined 3d &c. Remainder 0 the Heirs Male of B. Remainder 70 the right Hair 
pretty of A. for ever. Aſterwards a Fine was levied. B. and N. had Iſſue © 


„ 4 4 Son, and D. a Daughter ; Then M. dies, and then E. dies without other 
Power to Itlue than C. and D. Atrerwards A. by Will deviſes all his Mans, Lauds, 


ſubject all Tenements, and Hereditaments, in Poſſeſſion, Reverſion, Remainder, or in H. 
theſe Lands petfuncy whatſoever, to Truſtees and their Heirs, for Payment of his 
”M 2 Big Debrs. A. dies, then C. dies without Iſſue, having D. Ld. Harcoyr; 

| held ſtrongly, That the Deviſe by A. was good, and that he might ſub. 


verſion un- * J = - ; 3 
diſpoſed ſect all theſe Lands by Will, as his old Reverſion undiſpoſcd ol. Ch. 
of ; and Prec. 338. Trin. 1712. Eure v. Howard. 
ſaid, I hey | 

might argue to the contrary from Sun-Riſing to Sun-Setting, but he thought they would not alter hi, 
Opinion. — S. P' came before Lord Cow per afterwards, who ſent it to be try d in Eje&tment, and 
then argued at Law ; and ſaid, He thought it a nice Point. Ch. Prec. 435. Stanhope v. Thacker. 


P19 th (B) Of what Things or Eſtates Remainder may be. 
INNS 


. C. cited 1. D. 8 Eltz. 253, 102, A Leaſe by Indenture was made to 


Aro m Cecil pro Termino 41 Annorum, ſi ram diu vixerit; and if the dies 
4. Eliz. C 4. within the Term E. thall have the Term pro Reſiduo Termini. Pet 


ad Ander- Catlin and Oyer, This Bemainder is void; Becauſe the Term 
jo and Cannot remain tor the Reſidue after it is determined, and the ſame 
dee Caſe in Effect 1 Rep. 153. b. per Cur. Rector of Cheding:on's Cale. 


— 2 But the Remainder ts limited Pro & durante Reſiduo dicti Termini 
prædictorum 80 Annorum, and yet not good ; But where it is during 
tot Annis de prædictis 80 Annis, tis otherwiſe; for there it is a good 
Bemamder. 


5s. >. and this ſhall be a good Remainder. „ Þ. 4. 6. b. 


New Rent in Tail, Remainder in Fee, is good. Lev. 144. Smith v. Farnaby. Sid. 285. pl. 20. 
Paſch. 18 Car. 2. B. R. S. C and it is good by way of Remainder, and ſo a Judgment of C. B. wa: 
athrm'd. 

The Grant for Life and the Remainder, being both by one Deed, was held gocd. Br, Done &c. p| 
58. cites 8 H.. 19. Bur Ibid. pl. 54. cites 15 E. 4. 9. contra; For that which commences by the 
{ſame Grant for Term of Lite cannot remain to another. But Brooke makes a Quære. Such 
Grant was held good by Littleton ; But Brian e contra. Br. Grants, pl. 45. cites 15 E. 4. 8. but Brooke 
thought it good if all is by one Deed. h 

It a Rent De Noto be granted out of Land by A. to B. for Life or in Tail, Remainder to C. in like 
manner, it hach been held, That tho' this Limitation to C. cannot be good by way of Remainder, be— 


by <vay of New Grant and Creation to commence futurely; But this cannot be ſo bur v ith a Difference; hot 
if the Grant were by Indenture between A. of the one Part, and B. only of the otter Part; Now C being 
no Party to the Decd, can take nothing by it, except by way of Remainder ; but if he were Party!?“ 
the Indenture, or if the Grant were by Deed Poll, to which all Men are alike Parties, then it may ges 
haps enure as a future Grant to C. Wentw. Off. Exec. 234, 235. 


(B. 2) Remainder of Terms by Deed. Good. 


I, Slignee of a Leaſe in Truſt to aſſign it over to Truſtees to CK 
agreed upon, in which himſelf was to have Eſtate for Lite, 

after to his Children, and for Default, to his Sitters, atfigns che Le 
V\ 


et i Me ee nn, —ñꝛ Ls. Joe ———« 2 + << - A 406 a 
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with Lint at ions in Tail, Remainder over, (in Trutt) which, tho void i 
Law, vet is good by Intent in Equity, and the Allignee s Executor ſhall 
not have it, yet ſuch Executor ſhall pay the Teſtator's Debts out of the 
Profirs, it the hath not Aſſets. Chan. Rep. 15. 2 Car. 1. Powel v. Moul- 
mT Remainder of a Term limited t Baron and Feme, and tothe Children 

7 1 % 2 Bodies to be begotten, is no Hutail in Law, nor have the Itiuc 

iving at the falling ot the Remainder any joint Eſtate with Baron 

ind Feme. Chan. Rep. 111. 13 Car. 1. Ireland v. Pain. 

The Lord Chancellor and the Judges did deliver this general Opi- S C. & P 
non, That the Limitation of a Term to ſeveral Perſons In Remainder oe e s to by 
1. the other, it 1uch Perſons be a// in * Being, and particularly named, 101 cyborg 
dan in no wiſe tend to the Eutail ot a Chattel, or creating of a Perpetuity, uniform 
tut the limiting of it to a Perſon not in Being, does; And where a Per- Opinion — 
n has ſuch a Truſt ot a Poſſibility in the Remainder of a Term limited Chan. Cates 
«er Perſons all in Being, he has good Power to declare and make a Dit- .. ws 
tion ot the Truſt ot ſuch a Poſſibility, but the Limitation of a Re. the Aut of 
mainder in Potlibility of a Chattle Real 70 the Heir of a Perſon limiting, u erm may 
fle ſame is a void Limitation ; and the Eitate in Point of Intereſt does re- a limite 
vert and fix in the Perſon that made fuch void Limitation. Pollexf. 3 15 re ae 
22, Jan. 30. 14 Car. 2. Goring & al. v. Bickeritait & al. Bring one 
ther, becauſe the fam? 15 trans'errable, yet it cannot be good beyond 2 Limitations to a 34 N in 
Leine. Char. Caſes 33. in the Caie of Sackvill V. Dobſon. 

It was agreed per Counſel, aud ſo declar'd per Cur. That the Genera! Ree that had hitherto obtain'd, 
was, That you might limit a Term to as many Perſons as you would, oe after another, that were in 
He at the Time of the Limitation, and one Step farther to a Perſon nor in Eſſe; bur that there chuld 
be lut one Contingent Remainder of a Term for Years. Vern. 235. Pal\.h. 1684. in the Caf: of Mal- 
{anburgh v. Aſh, 


SL 


Limitation of the Truſt of a Term was to Bram and Fee, and ths 

In get Liver of them for Life, and atrer to the Eldeft Ie of rhein, they had 

then no Iliue. This is a good Limitation ; and the Limitation to Baron 

and Feme, and the longeſt Liver of them, is but vic Limitation. Chan. 

Caſes 33. Mich. 15 Car. 2. Sackvill v. Dobſon. 

5. Truſt ot a Term to A. for Life then to his eldeſt IJuc Me is a good 
Remainder. Pollex. 26. Cotton v. Heath, 

6. A. having Iflue B. and C. and the Defendant D. his Sons, and Chan. Cafes 


being pofletied of ſeveral Boillaries of Salt Water for ſeveral Terms ot 37 
Years, by 2 Deeds «/}Jizacd the ſame to T. W. and J. S. % Truft for diogiy.— 
Vimſelf fer 60 Years if he ſo leag lived, and aſter in Truſt for MH. his Ie S. U circd 

{ir bo Tears, if the fo long lived, and atterwaids as to Part in Truſt jor b i Note 
B. ia Caſe be ſurvived A. and M. tor the Relidue of the Terms, and di- („n Cg, 
res the Truſtees to ig to B. accordingly, and if B. dies, living A. and be- 35, zb. in 
ſe Afſigament, leaving a Sen, then to gu the whole Terim to Bs weft the Duke of 
vn, and / u Son to B's Daughters it any, and if B. dies withort Iſſue Le- Ao ies $ 
ure Affienment, or having Iitue, if his Iſſuc dic before Apron acut, then in nd 


* 


Truſt for C. and the Heirs of his Body, and for Deſault on ſuen Ine, 1½ Clan Rev. 
Traft for D. for the Reſidue of the Term; And as to the Rejadne aſter te 239. in 8. Kt. 
Deaths of A. and M. in Truft for C. in caſe he ſurvive A. and NI. tor all 5,2 Ws 
the Reſidue of the Terms, and directs the Truſtees upon Requeſt to a- Nich - = 
ſign the ſame accordingly ; and if C. before Aſſigumcut dies having Iſſue, in the Cate 
len to atſign. to his eldeſt Sou, if any, and it none, to his Daughters; of Stanly 
and if C. dies without Iſſue, and before Aſfignmeut, or having Iluc, and 3. Les 6 

his Iifue dies belore Aſſignment, then the Tru/tces to permit B. and the Hurs ide J oY 
f his Body, and for Want thereof to D. and the Heirs of his Body, and lor cited this © 
Want thereof to the Executors &c. of C. to hold the ſame during the C e of 
Rendue of the Terms. B. died without Iſſue in the Lifetime of A. aid 090 Ws 
Wh and then A. and M. died, and C. ſurvived, and enicred, and enjoed ONE che: 
the Male, and died before any Aſſignment made to him without Iſſue In- Nene ir 
teltate, and Adminiitration of his Eftate was granted to che Plannitlii Fs it was rod 
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Finck, leid dies, and the Heirs Male of the Body of ſuch 1it, 2d &c. 3% 
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ene 1jzabeth his Keliet. The Lord Keeper, affited by Mr. I Ty” 


3 wh NIr. J. Rainslord, and Mr. J. Wild, agreed in Opinion, and dad. 
io ot that the Eſtate limited to B. being but in Nature of a Con D 
Norte FEfttate ever veited in him, and that Elizabeth, as Adminiſtratrix N. 
Ce ful. was well intitled to the Truſts of all the Term, and decreed the bo 
nn accordingly, Pollext. 35, 36. 1 July 21 Car. 2. Wood & al. v. 8 


me ud he ' " Jaun. 
3 5 6 | ard dels & al. 
9 3% b: cM j 


his Horour 
obſy ved, That in that Cafe there was a Doubie Contingency precedent to the veſtirg:he wi, 
of the Term (ig.) not only ding without Hine before Aﬀhgnment ; Bur if ke had Tra 1 
ſuch Inu b tore Afhgon ent; It he had Iiſue a Son, that Son would not have taken at li, 5. 
it Ne had died before JE nud or could have taken any Attgnmeat of the Term, an the 5 k wo | 
„ ithout any nher Hu, the Fruit of the Term would have gone to C. Beſides, thre js 15 10 
out Iſiue of B. precedent to (s taking, which perhaps might rake in Grandehigra nas well z 2 


as Wes! 48 1 9 

Daughter hut tne'e ont tagencſes being of Neceſſity to happen within the Co: , fa Lie 35 
4 1 6 0 c * © * & 1 5 5 . | £ \# — * 7 6 

cumingent Eſtate ever veſting, this ſolemn Reſolution held the Limitation to C. to be I 


ta! LOT; 


S. C Mod. . A potlefled ofa Tru of a Term, ſettled the ſameby Deed 20 . 


. . . N . / 
I 1 2 115 191 , = Sq ) y LT. / | , » 4. % G . 2 | | 
Li Keeper ge, then to his e for Life, then to 1/, 2d &c. Sons of tir Bo. 


oe 3 «au 14 


it a void u Sons, en to Daughters. A. and his Wie died; there was 4 Davis 

Kemar'.dcr, fer living at the executing the Truſts, and ſhe was the c, Chitin ©. 
_—_ 7 . . ' . : A . i Ps b] HU 

becau'e !t living at the Death of the Father and Mother; decreed the Limity 


doth depend Oy 3 » 4 a . Lon 
upon 10 to the Dauguter void. Pollex. 40. 23. May 1674. Burgels y. Burgel. 


many, ard 


ſuch remote Contingencies, for otherwiſe it would be a Perpetuity; Ard he ſaid he wor'd iow 
Contingency to be good, vir. That to the iſt Son, tho' the lit Son wa. not in Eile at the Pian 1 
Deceate; Ard he ſaid, he did deny my Lord Cuke's Opinion in Mien. Lovil's Car, wich 


a 


| , 15 : * bY * . , 1 | 
cannot be intailed.—— S. C. of Burges v. Burges. Paſch. 26 Car. 2. Chan. Caſes 229, 250. that Li l 
Finch declared the Limitarion void, becauſe it was a remote Tru't, avd rended to a Pornetulty, ——!7, 
Rep. 91. S. C accordingly.—— 8. C. cited by the Maſter of the Rulis, 2 Wm's Rev. 62.4. Mich. 1--; 
5 8 ' ? . ' . 
in the Ca'e of Stanley v. Leigh. 

The Matter of the Rolls, un rhe Caſe of Stanley v. Leigh. Mich. 1-32. cited this Cafe of Buteef 
v. Burgehb, and remarked upon 17, that it ought to be co ſidered that this was a Decree of La. ft. 
rivghn's own, ard at the Time when the Principle laid down by kim afterwards in te Dake of Nor. 
folk's Caſe, of a Man's having as much Power over a Term as over an I:.heritance, had not oh-.i 124 


3 . . 0 1 . . . a be , dad | 
nor is i very probable tha it did occur to him; Beſides, that it is ea(y to imagine hie would make arge 


Concellions in order to lefien the Number of Reſolutions he was to encounter in the the Duke of Pts 
fois Cate; hat thee Corcellions too were made in the firſt Argument, and the 2d A voment ess 
plainly that he grew ſtronger in hi Ohmion as to a Man's having us much Power over a Term as 47 l 
heritance. 2 Wm's Rep 025. 


Chan Caſes. 8. A. a/:71s a Term in Trutt that himſelf foould receive the Prifer 
W during his Lite, then that M. his Wife ſbould for ber Life, then th B. bi 
eu 1% H (bould tor bis Life, and after B's Deceaſe that B Enid or Chil. 
Vern. 402 / / 4 3 Þ, 1 g l C O Willi OO! 
in the Cite dren thould tor Lite, and for Want of ſuch Iſſue, or atrer the ene 
of Hay ward ſuch to permit C. &c. as is limited above to B. and then to; 
v. Rogers. during ber Lite, and after, in the ſame Manner as to B. and tor \\ ant 
{uch liſue, or atter the Deceaſe of ſuch Child or Children of . to put 
mit the Executors or Adminiſtrator of M. Wife ot the {aid A. co rece! 
the Profits during the Reſidue of the ſaid Term, and then to perm: + 
nother, and to on. The Lord Keeper declared that the ſeveral 7: 
being expreſ'y /imted for Life do not tend to a Perperuity, and 10 the Re- 
mainders are all good. Pollex. 38. Mich. 1674 Oakes v. Chaliont, 
Fin. Rep 9. A. poſſeiſed of a Term tor 80 Years in Lands, aligned tue fame © 
181. 8. O WV. R. and W. S. upon theſe Truſts; That B. ſhould enjoy the 13% 
accordingly. during his Lite, and then M. his Wife during her Lite, and es, 
to permit ſuch Child and Children, as the 1aid B. and . . 
have of their Bodies begotten, and their Child or Cnildten, u. 


* . 
1e 
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their Alligns, to enjoy the fame tor the Relidue of the 80 Years, and 

for Default d ſuch 1{jae, then to permit the Heirs of the ſaid A and their 

%xecutors &c. to enjoy the Premiites tor the Relidue ot the Term then it 
| 
f 


to come. B entered and enjoyed, and made his Will, and the Deten- 

gant M. his Executrix, and died; the proved his Will; C. was the only 

Hue and Heir of B. and furvived his Father, and afterwards died with- 

out Iitue, and Adminiitration of his Eſtate was granted to the Defendant | 1 
II. Aiterwards A. made his W1ll, and rhe PlaintiifK. his F.xecutor, i 
and died, and they proved his Will; The Ld Keeper declared the Li- , 
mation in Truſt to che Heirs of A. which is to take Place alter the 1 
Meſne Remainders 01 B. and M. cannot by Preſumption of Law rake 
Place during the 80 Years, and tends to a Perpetuity, and therefore 15 
void, and the whole Intereſt velted in che Detendant aad her Aſſigns, i 
and allowed rhe Plea, and as to the Leaſe difmitled the Bill. Pollext. b 
42. Mich. 20 Car. 2. Knight v. iight. | 

10. A Remanderater Limitation ut a Term 79 an Iſſue Male is void in 
Law. 2 Chan. Rep. 120. 28 Car. 2. Still v. Linn, 

11. A. being poltelſed of a Term of 200 Years, ſettled it by Deed 8 C argued 
upon fach Truis as he tyould airerwards declare by another Deed. by Sir 0-20 
A. by another Leed declared and limited the Jruſt of the J'erm 70 baer 
C. his ſecond Son, and the Heirs Males of his Bed, provided if B. to 25.— 
his eldeſt don ale HI :{ue, or his W1je enjeint, living C. ſo that the This Decree 
Earldoin of Arundel dſceuds on C. then the laid Term ſhall remain to D. ** 1 
his third dc, au the Heirs Mates of his Body, with like Reiiatiide.s 14 e pO 
Tail to his other Sens ſucctvely; Alrerwards B. the eldeit Son died wth of N O 
out Iſſue in the Life-time of C. lo that the Contingency of the Faridom Cir 2. bur 
deſcending on C. did happen; The Queſtion was, Whether this Lim. Was after 
tation ot the Term in Remainder to D. was good Or not, it being nat dee 
to veſt in him till after the Death ot B. witnout Jiiue, and livice C. wo. arms 
Ld. Chan. Finch decreed this a good Limitation, tho” the 2 Chief fats e hehe 
tices and the Chief Baron, who athifted him, were of a contrat; G- e 
nion. 3 Chan. Caſes. 1. &c. 34 Car. 2. Ihe Duke of Nortolhs Cale, Ne : eee, 
or, the Doctrine ol Perpetultes. e pave” 

% 


7 1 
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re verſed.— Charles Howard v. the Duke of Norfolk. S. C. 2 Chan, Rep. 22 9. 
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12. There is a great Difference as to Limitations of Terms in Gro, The Truſt 
Eg 9 | . . „ 
and ſuch as e the Inheritance ; The 1ſt. cannot be limited ro one er 8 a1 nde 
| a ' ; 2 5 ros Can DEG 
e Death of auer without Iſiue; but the latter may, it the Inheritance i 


93 6 8. | unn 4 110 
de ſo limited, but nor elſe. Per the 3 Ch. J. 2 Ch. R. 233. 34 Cur, 2. where in 
in the Cate of Howard v. D. of Nortolk. Laut) ian 
{ie Fate of 
- > Gs L F 44 Term 1 ; 
931 can he limited in Law. Per Ld. C. Nottingham. 2 Ch. R. 235. in the Cale of Howard v. Dull. of 
Norfolk. | 


1 


13. Settlement of a Term on a Marriage in Truſt to the ?74570nd for 2 Chan. Rep. 
Lie, Remainder io 1/7 Son till 21. then to /uch It Son ſor the Reitainder of 27 5.5. C. 
tre Term, but * if ke the 1ſt Son die before 21, then to the ad, and every 1 A) 
other Son in the ſome Manner; And if no ſuch Son, or if all die Hebie 21, 1 eue 
then 7 F. F. This is a good Remainder. Vern. 234. 30.4. Patch. of Opinion 
& Hill. 1684. Matlenburgh v. Aſh. IM eee 

Cnma 0 

nd Contingencies in the Deed of Truſt being limited and confined to fall within the Compal; of 5 
Years, are good, and the Lord Keeper declared himſelf of rhe fame Opinion — — $. C. cited Arg. 
199. 316.—— * $cc Chan. Prec. 15. Martin v. Long. 1690. in the Ca'e of a ci. 8 


14. A Term was limited to % A. for Liſe, then to B. ſur Liſe, then 10 
ſuch Child as B.{konld leave at his Death, aud for Want of ſuch Child 4% C. 
Quære it the Remainder to C. be good. Vern. 461. 'T'iin. 1637. Hey- 
ward v. Rogers. 
15. A 
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* To 213. 15. A. potleſſed of a Term for Years grants the Term to B. fir 2, 
Bakery Le 8 : 3 1. Y 55 Je 
her bee Remainder 10 C. the Remainder is void; Bur inthe Cate ofa , gy 
* Afigument by wayof Truft, the Remainder over is good. Arg, 2 Vern. 
332. pl. 316. Mich. 1696. in the Cafe of Hide v. Parrot. 
SC _ 16. A. poileiied of a Term tor 999 Years, demited to J. S. for 960 
Arg, ©». Years in Truft for her ſelf for Life, then to H. her Son for Life Remain. 
nes Rep der to 3. the Wife of B. for Life, then to the 1. Heu during the Relidue of the 
98. 6. 0 Term; and 7 Default of Iſſue ot ſuch iſt Son, then zo the 2d, and c 
bur Lord S Sons of b. and M. equally to be divided between them, and in Delaul. 
qa he of Niue ot B. and M. then te B. during the Reſidue of the Term. Ld C 
A Cowper was of Opinion that as there e was any Son, but only a Days}. 
tlur if the ter, the Limitation was good to the Daughter; that in cafe of an Exhrels 
Limon Deviſe lo the 1ſ% Son during the Refidue of the Term Remainder en the [on 
of the erm e, it there be 20 Son, the Remainder to the Daughter will take PJ;c.. 
ha! ever 2 + „ ' ' 0 R "2 . MS: oY 
Pd, the and where it is deviſed 7o the fir/t Son in Tail, that gives him the hela 
Kemainecr Term only by Conſtruction in Law, and an Eſtate by Conitruction gt 
er had. Law cannot be greater, or of more Force to make void a Remainder 
[FE . . . . * . 5 o 34 2 by 9 
3 » than an expreſs Limitation ol the Remainder of the Term. 2 \ ern, 685 
wore than a Mich. 1707. Higgens v. Dowler. 
Limitation 
of a Truſt of a Term two Ways, viz. If there be a Son by the Marriage, then to that Son; bi 
if a Daughter and no Son, then to that Daughter; and that this is not too remote a Continrery 
beirg cenfined to a Life in Being. =— 1 Salk. 156. S. C. by Name of Higgins v. Derby. Bu te 
Limi-ation there is expreſſed to be to the ff Son of the Bucies of B. and . and the Heirs lage 
ct the Bedy of ſuch ſirft Son c. And that Ld C. Cowper was of Opinion, that had the Limitation to 
the Sons ever took Effect, and the Eftate veſted, the Remainder to the Daughter had- been volt. 
but as there was no Son, it was good; But that upon reading the Settlements it appeared to be thi; 
viz.. Aud in Default of ue Male of the Bocy of B. then to Darghters; Ard therefore ic was held chat 6 
took an Eftate Tail, and fo tl e Limitation to the Daughters void, being after a plain Limitation in Tl 
to B. Ld C. Talbot in the Caſe of Clarcv. Clare ſaid that this Cafe of Eiggins v. Dowler is very 
imperfectly reported, ard was upon a Demurrer where Things are not argued v. ith that Nicery which 
they are upon 4 the Merits of a Cauſe. Caſes in Chan. in Ld. Talbot's "Time. 26. Patch. 123 
a 2 Wm's Rep. in Caſe of Stanley v. Leigh, the Maſter of the Rolls cites this Ca'e of Higgins 
Powler, of which he ſays he has a farther MSS. Report; Ard in his Argument there ans it is oor. 
vable, that tho” the 2 printed Books (viz. Vern. and Salk.) differ in woruing the Limitattors, ver tler 
agree in the Point reſolved by Ld Cowper, and the only one argued before him, which was, Thar the 
Limitations of the Truſt of a Term by a Marriage Settlment to the Father for Life, Remainder to the 
firſt, and other Sors, ard the Heirs of their Bodies reſpectively, Remainder to the Daughters, were 
good, and there happening to be no Son, the Remainder to the Daughters would take Eſtect; I hat note 
of the Reports ſay what became of it, but all agree that the Point was fo reſolved; an! that by ſome 
Notes taken by Mr. Goldesborough the Regiſter then in Court, of which his Honour had a Copy, it 
appeared to have really been fo, and according to thoſe Reports as to the Eftate veſting, or not vetting; 
But asto what Salk. favs about reading the Settlement, and finding the above Words in it, and tat by 
reaſon of them rhe Limitation to the Daughters was held void, that that could be ro Ingrediznt in 
the Judgment of the Court; For on arguing the Demurrer the Court cannot go out of the Picading:; 
and fo that this miſt be a Miſtake, and that he ſuppoſes the Bill was read, and not the Deed. 2 Wat 
Rep. 626, 627. Mich. 1732. 


17. A. on Marriage of B. his Son with M. with whom he had 25-1 
Portion, aſſigned a Term of 1000 Years, in Truft to perinit B. tat! 
Profits for his Life, and after to permit M. for her Life, Remainder 7 
Heirs of the Bodies of B. and M. tor the Relidue of the Term. N. . 
leaving Iſſue. B. aſſigned to J. S. who brought a Bill, but upon tie & 
ſon ot the Caſe of Peacock and Spooner, in which it was degree 
the Heirs of the Body ſhould take as Purchaſors, it was dilini!ied 1: 
Rolls; But upon Appeal to the Ld Keeper, and after Search on! 
dents, it was decreed tor J. S. the Allignee, that the Whole © 
veited in B. and that the Heirs of the Bodies ot B. and M. could h tis 
as Purchaſors; That it the /ega! Eſtate had been ſo liiuited, B. W .. 
taken the Whole, and the Truſt of a Term mutt be governed by 
Rule. 2 Vern. 668. Hill. 1710. Webb v. Webb. 7 
2 Vern. 6922 18. A. poſſeſſed of an Exchequer Annuity of 14 per Cent. (or 05 1 
d. C covenants with Truſtees to pay it to his Wife for her ſeparate © 
and alter their Peaths to the Child or Children begotten bet us 
and for Default to his own Executors or Adminiſtrators, or then 


= 


Remainder. | "4 8 R 


— 


— ——— — — . 


Ld. 4 C Cowper held that it may be good by way of Comin wt, tho' it 
might not be ſo by way ot Limitation. G. Equ. IR 97. Trin. 1 Gco. 
Baile V. Grey 
19. A. feited in Fee, grants to F.S. his Executors Ec. for 99 Neors in 
Tragt for hm elf and M tis Wife for Life, and atter 5 Death of the 
Survivor, for the Heirs of their 2 Bodies, and aiter in Truſt % the Heir s 
/ the Lech of A. and in Petault of ſuch Iſſue in Trult fer the Heirs of the 
SG {jor of Al. and M. They have Iſſue B. a Son. A. dies; then H. diesun 
Infant without ive. AV. Amer to A. and B. and offizas to J. N. 
"Phe Veſtion was ir the Atlignment was good to J.N or it the erm 
ih auld; be attendant on the Reverlion and So to the Heir at Law; But on 
Contideration of this Cale the NM: Net 01 Rolls decreed tor J. N. the Af- 
ſanee of NM. and that the Term ſlould not be attendant on the Inheritance; 
For that the Party Who raiſed this Term, and had Joer to ſever it from 
the Iuheritance, ſne wed his Intenticn to to do by limiting the Truſt to the 
<irvivor of him aud his ile, and the Heirs oi the Survivor, which tho? 
it was a Void Limitation, yer ſulſiced ro ſhew his Intent to fever ſuch 
erm hem theReveriion, V\ m's Rep. 360 376. Trin. 1717. Havtorv. Rod. 
20. A. policiied of a Term ot 1c00 Years deyiied it 7% Tees for ſo 
many Tears „ as B. his dcn fheu'd live, and alter his Death 44 Truſt 
or the 1{ſae Male of B. law/uliy begotten for j0 many ters of the ſame as 
= Wi ie fuorld live; And when the Tile Male of E. thenld nappen to 
be e irc, then 1 Truſi jor his 2d Soa C. fir Life, N audor in Fruſt 
* toe 15 e MHaie f C. tor 10 many Years KC. the F. % te preferred 
re the 20. ll gelt, Remainder to f he liſue Male of the Avi aud Fai, i) of 
Cares, whit b | ould be next of K1n jor all ti Rifedite / te Terim; iN 4 
ade . 2 Executor and Rejiduary Lepatee. A. dicd. H. died Ww.thoit 
ge Male. Ld C. Talbot ſaid that two Queiſtto: 
0 12 B. took Ettare Tail, or tor Lite only. 20 


ITAL hecher ii he to 
ior Lile only, the {ubſequent Accident ot his dy in without nue Nate, 
r rather his never having had any live Male would let in the Limita- 
tion to C. the ſecond Son; As to the firſt, he was of 10 piuion that B too 
but an Eitate for Lite, and diitingutihicd this Cale {rom that of Lay 
b. Meiling, which was in Caſe of a Freehold, watch 1y and malt de- 


ſcend to the Iilue; but in the Principal Cale it 10 0! nl 7 4 I. cal hold, 
W nich, without a particular Proviſion can never dee end, but muſt go in 
a Courke ot Adminiſtration, and here it is exprei! „limit; to E. tor Lite, 
and ſhall not be inlarged by any fſubſcquent W 10 „ elpecially when 12 
th Liminatica to C. he ex plains what he meant by Hiue "m Lic Urſt Part; 


+> there he gives it * To the firft and every other \on, ant ite ers Ai F. Tlie 


— — 
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= 
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f their Ports ; So it is plain that he intended thabs eser * Tue to be boin en 


Re Rees af 
ot B. ſhould take, arid fo the Limitation to C. too renate, and cala K 61 3 
take Effect. 24ly, That rhe /ubſequent icriaeat of Bs dyvine withort Tire „e. 


Whey "ll Pei! e "fe; Ind dectecd E. Jerm Fas bat? 10 B. le 
eil } 


g Reid uary I. £2atec OA. his Father, aud from |: [103 10 tlie, Planritt, 
Who was B's Executor. Caſes in Chan. in Ld Talbots Time. 21 to 27 
Falch. 1734. Clare v. Clare. 


— — — 


(C) Upon «chat Eſtate it may be be limited. 
RNemainder is not good wichout a particular Eſtate In toe the 


7 Vor ( 03,5 
Creation. 1 716 ſ . e 
1725 22 . — ire "= i 3 ; Gn le are 
| : te of his Tenant tur Years, the Remainder in Tee, this Remair dr 15 VO! id, becau the Fa for 
| 3 ras made before the Remainder, and not at the Jime vi the I: er mace, und. Dal! VOL 
6 .- ; A. - Re 
: a Gra nt of the Reverſion, inaſmuch as e is not Pariy to the Deed. Arg Pl. C. 25. b. Lat: 
r ln ale of Colethirſt v. Bejuſhin. Sce (C. 2) 


1 
25 if a Orantee of 4 Rent- charge grants It to the Tenant ot th 


2 1 — * vr 2-6. 
0 lor Year rs, the Remainder over to another, this 15 not a 5334 
5 I AS CH mQULES!: by 
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R2matnder, becauſe che particular Eſtate is ſuſpended in the Cor, 
mencement. D. 3 and 4 Ma. 140. 41, I 
3, Ik a Seigniory be granted to the Tenant tor his Lite, the Re 
mainder over, this is a vold Remainder. D. 3 t 4 Pa. 145, 41. : 
Br, Grants, 4. If leate Land ro a Man who is nor capable as to a Monk for 
p! T4308 Lite, the Remainder over in Fee, the ReNunder is nat good. be. 
Be hei bälle there 1s not any particular Eitate, 9 ). 6. 24. U. 1 
J. 5 cires 
5 H 6. 23. SP. S. P. per Coke Ch. J. 2 Bulſt. 292. cites S. C. —— 8 P. per Mountague Ch. 
Pl. C 35. a. in Caſe of Colethirſt v. Bejuſhin. wy 9. 


if ines 5. So ik a leaſe be made to J. S. for Lite, Where there js not any fab 
wy 3 a 16 rerum Natura, the Remainder over, the Kemainder 15 nat gan 
be of Date, becaule there it is not any particular Eitate. 9 D. 6. 24, b. Og: 
a Leaſ- for tundamentum cc. 
Lie, or 2 

Git in Tail be made, the Remainder to the Allet of the Dale and his Succeſſors, this Remainder i; 544; 
if there e an Abbot made during the particular Eſtate, Co. Lit. 264. a. 3 
Br Grants, 6, But if a Man deviſe to one for Life who is a Monk, the Re 
Wk 3 mainder over, tie Re. nainder 13 good, becauſe the Intent cha . 
Br be tuen in a Ocvile. 9 0. 6. 24. b. 
viſe, pl. 5 

cites 9 H 6. 23 S. C-—S. P. per Coke Ch. J. 2 Bulſt. 292. cites S. C. S. P. per Lords Com 
miſnloner Maynard. 2 Vern. 139. pl. 137. Paſch. 1690. in Caſe of Lover v. Needham, 


©, if nt J. So if the Devile be co J. S. for Lite, where chere is no ſuch i; 
„e rerum Natura, the RemainÞer over, the Re:natnder 18 good. 9 4), 


in Rerium "Ie 
Natz:-.r at + 24. + 


the Time of 
ih» Deviſe, and he in Remainder not, yet this is good if he in the Remainder be in Ede at the Tine 
when the Remainder falls; as a Leaſe for Life to J. N. the Remainder to the right Heirs of W. 
who is ul ve at the Time &c. Br. Deviſe, pl. 5. cites 9 H. 6. 23. 


If 4 Man 8. Ik the Eſtate of Leſſee for Lite is confirmed in Tail, the Remair- 
gene der over, this is a good Rematianer, 21 E. 3. 49. b. 


Lite, aud 
after conſirns the Eſtate of tle Lee. Remainder cover in Fee, this 15 a void Remainder, * becauſe this 
cumot commence but with the making of the Eftare ; but where a Man leaſes for Ferm of another” 
Life, and afrer con farms the la ſtate of the Tenant of the Land for tis Lite, the Remainder cer inf] *. thh 
Is a good Nemainder, for there the E tate of the Land is chrnzed and exliarged; and yer there arc n. 
Words of Gift nor of Grant. Br. Done &. pl. 45 cites Doct. and Stud. Lib. 2 cap 29. fol. 94 
— * For the Confirmation docs not enlarge nor change the Eſtate Precedent. Br. Eſtates, pl. 89. 
cites S. C. 


9. A Man ſeaſed to 2 Feme for Years, and fhe took Baron; the Leſer i 

Deed per Couceſſi, remiſt & quietum clamavi confirmed their K/{ate to thi 

aud to the Heirs of their Bodies, the Remainder to the 700 ki Heirs . 

Baron, it is a good Tail, and a good Remainder. Br. Lituies, pl. 55: 

Cites 6 E. 3. 19. 

10. A. granted the Rever/jon of a Tenant in Dower to B. for Lis, Bt 

mainder to F. S. in Fee, this is a good Remainder. Br. Done &c. pl. J. 

cites 41 E. 3. 28. 5 

Ir is ro Fee 11. If an Eftate be made to J. S. and his Heirs during the L, |. 
88 this is only an Eſtate for Lite, upon which a Remainder maß deeper 
lie 323, Þy che Common Law 3 per Coke ar the End of Chudleigh's C 
Rep. 140. b. cites 11 H. 4. 42. a. 39 E. 3. 25. b. 7 H. 4. 46. 3. 8 

4 14 b. 7 E. 3. 48. b. D. 253. a. 


* 
a . 


12. If there be Mayor aud Commonalty of D. and the 41:j:r 1%, 
Grant made to the Mayor and Commonalty ot D. is void; t in charge 


it a Leaſe for Life be made, the Remainder to the Mayor and C 
ot D. the Remainder is good, if there be a Mayor elected dass 
particular Eſtate. Co. Litt. 264. a. 


1 13. 


Remainder. 203 
13. Covenant to ſtand ſciſed to the Uſe of himſelf for Life, Remainder 
+0 B. for 89 Years, if C. jo long ſhould live, Remainder after C. s Death 
% D. ia Tail. Adjudg'd, that the Remainder to D. is good, it being up- 
on a Term of 89 Years, which 1s longer than the Law intends a Man 
can live, ſo that the Law takes Notice of the Lite of a Man, but if it q 
nad been for 10 Fears, if C. ſo long ſhall live, then the Remainder had bs 
been a void Remainder. Arg. Litt. R. 370. 34 Eliz. C. B. in Keeble's j 
Cate cites Lord Derby's Cafe. 

14. 4. is Leſſee at Will, Leſſor leafes to A. for ears, Remainder to B. And forthe 

a bee, this is good without Livery ; For Poſſeſſion countervails Livery, {*7< Keaton 
in Fee, | 8 3 ils Livery, 
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. : ; 8 oo aus held 11 

D. 269. b. pl. 20. Marg. cites Paſch. 38 Eliz. C. B. Cooper v. Cal- by Walmt⸗ . 

lambill. | ley upon i 
Evidence, 


—_ * — - — - 
— — 925 a 


that a Gift in Tail &c to Leſſee at Will, or Tenant at Sufferance, is good without Livery and S-ilin. 11 
Noy. 55. Cooper v. Columbel ta 


— — — 
— — da, 


15. Covenant to ſtand ſeiſed for Acquaintance Sake, to the Uſe of A. 
6% Life, and after for Conſanguinity to the Uſe of B. in Tailor Fee; the 
Rematnder is good, ad yet the particular Eſtate is not altered, but re- 
mains in the Co enantor during the Lite of the Ceſty que Vie. Arg. Mo. 
310. in Engleſield's Cale. 
16. A Kemainder cannot be limited or expectant on a limited and 
qualfred Feeefrmple 3 tor all the Eſtate of the Land is in the Feollec. 10 
Rep. 97. b. A Note of Ld Coke in Seymour's Cue. 
17. It Lands are given to one and his Heirs as /cag as F. S. has Iſſe Roll Rep. 
his Eody, the Remainder over, this is a Fee-humple determinable, and 335; SP, 
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the Remainder is void; Per Doderidge J. 3 Bulit 154. Trin. 14 Jac. ride f ad {51 
B. R. in Caſe of Cooper v. Franklin. avrecd to by | 


Coke Cir ſ 
Hill. 13 Jac. B. R. in S. C.—S. P. Arg. Roll. Rep. 357. in Cafe of Bennet v. Sir Richard Lew knor. 
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18. A. ſeis'd in Fee made a Leaſe to J. S. and W. R. to hold to them 
for 40 Tears, if A. ſo ling lid d, in Truſt tor A. to reccive the Profits du— 
ring her Lite, aud that after her Deceaſe one Moicty thould be to B. and 
the other Moiety to C. their Executors, Adminiſtrators and Aſſigns ſe— 
verally and reſpectively, for tbe Term of 1000 Years, The Court did ob— 
ject, and doubt that the Remainder was void, becauſe, itt. It {} ould 
not paſs to them by Way of preſent Eſtate, becauſe they were act Hees 
io the Decd, 2dly. It cannot be a Contingent Reinuinder, being a Re- 
mainder for Years depending on an Eſtate tor Years, and there cannot be 4 
Contingent Eftate for Nears, becauſe a Leaſe for Years operates by Way of 
Contract, and theretore the particular Eſtate and the Remainder Eilate 
operate as two diſtindt Hſtates grounded on ſercral Contracts. Kaym. 
140. 150, I51. Paiſch. 1653. C. B. Corbet v. Stone. | 

19. Dey iſe to A. for 15 Tears, Remainder to the right Heirs of F. D. 13 
not good, but a Devile to A. for 15 Years, Remainder 70 the H Son of 
J. D. is good, becauſe Devitor takes Notice that he hath not a Son, and 
tends a future Act. Per Bridgman Ch. J. Raym. $3. Mich. 15 Car. 2. 
C. B. in Caſe of Bate v. Amherſt and Norton. 5 

20. A Deviſe to an Infant En Ventre ſa Mere, for 15 Years, it it be with 
a Reniainder over, is good by Way of Executory Deviſe. Per Bridginan 
Ch. ]. Raym. 83. Mich 15 Car. 2. C. B. in Caſe of Bare v. Amherſt. 

21. An E/ate at Will may, without Doubt, be limited to commence ter 
the Death of another. Sid. 347. Mich. 19 Car. 2. B. R. in Cale of Geary 
v. Bearcrotr. 

22. An Hſtate for Life ſettled by Deed of A. to B. will not ſupport a 
Contiagent Remainder given by Will of A. to B. See 4 Mod. 3 16. Mich. 
0 W. & M. B. R. Moor v. Parker. 

23. If a Giſt be made to A. and his Heirs while ſich a Tree ſtands, no. 
Kemainder can be limited over, and yet there may be a 1 os Of 
| I evertc!, 
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284 Remainder. 
Reterter. 1 Salk. 31. pl. 9. Per Cur. Hill. 19 W. 3. C. B. in Cale a of 
Eyres v. Faulklaud. 
(C. 2) Mere it may be limited æiτ]eu a harticulur 
Lſlate. 
Frxecitory 1. Particular Eſtate is not neceſſary in a Dediſe; for if a Deviſe ! be to 


as eticul : A. tor Life, where there is 20 ſuch Perjon, Remainder to B. in 


Effie ty. Fee; th ſhall take, tho' there is no Eſtate precedent. Per Harper J. Pl. 


ſupport it; C. 414. Mich. 13 & 14 Eliz. in Caſe of Newys v. Larke. 

for it ſhall 

deſcend to the Heir till the Contingent happens, and is not like a Remainder at Common Law, whic! 

muſt vel won luſtante that the particular Eſtate determines. Per North Ch. | And the Cate vac, et 

Lands were devited to A. till B ſhould attain his Age of 21, and after he ſhall have att "ed hi 

8 the na to A. and his Heirs for ever; and if he dies be fore that Age, then to the Felrs of he] 305 
t . and their Heirs fot ever. It was held that a Fee veſted in A. preſently; fo that tho' A. died bet... 

ar his Heir ſhall take. 2 Mod 289. Hill. 29 & 30 Car. 2 C. B. Tailor v. Biddal SC Pres 

Rep. 243. pl. 256. ſays the Court inclined accordingly, but does not mention that ſud nent y, us ien. 


— 


- 
-- 
EY 


2. It Land is deviſed in Tail, Remainder in Zi, and rhe fr Den. 
fee diſagrees, he in Remainder ball have it. Pe r Harper J. Pl. CG 414. 1 in 
Caſe of Newys v. Larke. | 

3. Remainder to 4 Uſe does not want a particulir Efe to ſupport it, 
tor they are two ſeveral Eſtates; ſo that there is no Neveti * by V\ ay 
of Uſe tor the one to have Aid of the other. Arg. No. 10. in Eagle 


. 


held” s C: ale. 1 
Noy 45 4. A. deviſed Lands to M. for 5 Years, to commence at Aliens geht 
«ap Y *  * 3 
ſeems to be ter the De: 27% of Zeſtator, Remainder to . and his Heirs, A. died betore 


S. C. Payne Michaelmas ; this cannot take Place Eo Init: ante, that A. To beccauſe 
v. Ferral, the Term tor Years coming between A.'s Death, and the Commence- 


40 udged ac- ng a : 
part rhe ment oi the Leafe ; but being | in the Caſe of a Den iſe, the Frechold in 


S. C.cicd the mean Time thall deicend to the Heir of the Devifor : and ſo the Re- 


Arg. 2 mainder adjudg'd good. Cro. E. 878. pl. 8. Paſch. 44 Eliz. B. R. Pay's 


W ms's Rep. 
44 B. R Cale. 


Trin. 1722. in Caſe of Gore v. Gore. 


Skin. 351. 5. Husband and Wife covenant to levy a Fine of the Wits Hud t the 
SIE _ Ule of the Heirs of the Body of the Husband oa the Wite becetten. Here is u 
Oc 3. 


Mich. Z W. Eitate tor Lite to the bend by Implication, becauſe the Eiare was 
& M.S.C. the \\ ile's, to which he is a Stranger ; - and ſo the Limitation void; ; Tor 
adudzed raking it as a Remainder, there is no precedent E/7zte of H B u 1.1 
accordingly, port it. 2 Salk. 675. Hill. 3 W. & M. B. R. Davies v © Speed . 


and ſays "This 
Judgment was affirm'd in Parliament.——Show. Parl. Caſes 104. S. C. athrm'd Garth. 262 Bill 


4 W. & M. in B. R. adjudged. 


12 Mod. --. 6. A Grant of a new Office in Futuro, is good and is not a Grant of 

S.C kia Remainder or Reverſion, ſo as to need the Support of ſome particular 
2 * 5 Eſtate, but it is only a Grant ot a Future Intereſt, or ot an intcrelt to 
judged. —_— commence in Futuro, when there is one in Potteſtion. Carth. 238. 


Come. 334. Trin. 7 W. 3. B. R. in Caſe of the King v. Kemp. 


S. C MS | : 85 
ingly 4 Mod. 2:5. S. C adjudged accordingly.— 2 Salk. 365 S. C. ad udg'd accordingly. 2s © 
Court held that it is ha ſame of the Grant of a new Rent. 


3 ———— 1 r mg 6—— \ ns n II 
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Remainder. 


C. 3) Mat is a ſufficient Particular Eſtate. 


Just of 


Freehold. 


. Seis'd of Lands in Fee, makes a Leaſe ſor Years to B. Remainder A minen 
„in Tail to C. Remainder to the right Heirs of B. in this Caſe B. Remainder 


has nothing in the Fee, it is a Contingent Remainder to the Heir of B. It 


can newer de- 


| 1 Heir of _ 
( dies without Iſſue in the Life-time of B. the Remainder is void, tor the 5% 


Foundation and Support of this Contingent Remainder fails, be 


Jermoſ) ears, 


! cauſe it becanſe of 
ought to have a F rechold to ſupport ic when the Remainder falls out; and the Abey- 


in this Caſe it is not ſo, for C. died without Iſſue in the Lite-time of B. an 
B. during his Lite cannot have an Heir; in this Caſe a Leaſe for Ye 
made by B. is of no Ettect any longer than tor the Years firſt limite 


ance of the 
Freehold. 
ars Agreed per 


d to Cur. 1 


him, tor he has nothing in the Remainder. Jenk. 248. pl. 38. 


in Caſe of Scattergood v. Edge. 1 Rep. 135. Per Gawdy J. in Chudicigh's 


Salk. 2 


29, 
9W.3 ( 
0 


B. 
i'e 


* 
4 
% * 
4 *% 


2. A. levied a Fine to B. and C. with Remainder to A. for 80 Nears, if The Re- 


hz ſhould fo long live, the Remainder to D. All the Juſtices held, That Porter = 
all the Remainders are void, becauſe the Eitute of Frankrenement durin 
the Lite of A. does not paſs by Render out of the Conuſees; but the had been t 
compleat Inheritance remains in the Conuzees. 


Oo 
a5 


e 
[3 1 4 a 1 
the Rehder 
tor 


Mo. 488. pl. 686. Paſch. Years, 4 4 


38 Eliz. Holcratt's Cale. 


other In- 


de ure 


— . , 1 — . . 
the Uſe declared over from the Conuſees, if this had been a goo U e by the Princivles e the Low 


3. A. deviſed to Truſtees and their Heirs till J. S. 


£21, and then to 


J. J, and for Want of ſuch Iſſue then to F. NV. 
Maynard Ld Commi ſſioner, This is not ſuch a Remainder as tho' the Parti- 
cular Eſtate fail, the Remainder thall be void. 
the Truſtees, and lodged in them, and no abſolute "Term carried our, bur 
only a Direction how to diſpoſe the Profits till J. S. be 21. 
Fl. 137. Patch. 1690, Lever v. Needham. 


died betore 1. 
The Fee is deviſed to 


2 Vern. 138. 


4. A. ſeiſed in Fee, by Deed and Fine conveys to Truſtees for v rs, But u here 
' er the after the 79 


it A. ſo long live, Remainder to Truſtees tor 3000 Vears, and a/7 
Death of A. then to his firſt &c. Sons in Tail Male, whether this is a 
good Remainder to the firit &c. Son? 
ider. 2 Vern. 370. pl. 334. Mich. 1699. Penhay v. Hurrell. 


ourt took Time to con- 4. un 


cars to A. 
the R em ins 
as its 
mited 10 
iet 70 1 


tre Life cf 4. Remainder to the Wife for her Jointure, Remainder to the Heirs of the Body of A. &c. 


the Tail veſted in A.'s eldeſt Son. 2 Vern. 754. pl. 659. Mich. 17 17. Elie v. Usburn. 


5. A. ſeiſed in Fee deviſed to B. his eldeſt Son 


£5 8 Ye + 4a 
/ 1 58 Let / 9 


if ho And it can- 
J 


ng thouia live; and as jor my Inheritance after the /. 
Jaime tv the Heirs ales of the Body ot B. and for De/241t of ucts 


5 7 ? . 
tld X £1 ils 1 1; S847 % 


 NOt bo 411 


* 97 


ſſuc, then e,: fre 
| l \ its Crea- then the J.i— 
uon; Becauſe for Want of an Eſtate of Freehold to ſupport it, it is void mitation, 


10 C. This Deviſe to the Heirs Males of the Body ot B. is void in 


35 a Remainder, and the Remainder to C. rakes Elte 


Salk. 226. Hill. 5 W 


ct preſent! y. 


& M. B. R. Goodright v. Cornith. 


For it is limited evpr- 
W. & M. B: Ri FK 
ctaſe to C. Son in Tail, 
not bar C. for B. had o Freehold, but wv 


ily as a Remainder. | ad, 
in. 408. 8. C. And for Default of [ue of B. then 10 C fer lie, a; 
and ſo on B ſuffered a Recover 


12 Mod. 53. 8. C 


* 
* 999 7 þ 
+ s A 6 f-# 3 I I 


y, and died, It was held that this Reo: 


over ute 
- K 
vid * Mad. 
1 0 a, 
2 ) If i} 3 
" * 


as only Tenart jor Tears with a Cntiugent Remninder, vu 


V2 VOId, not h.: 


. wipg a Particular F ſtate to ſupport it; fo that the Franktenement wis veſted in C 
"ng the Fee de 


ſcerds to B. yet he remains "Tenant for Years, and there can be luer; 
in the Cafe of Newcomen v 


* 
9 — A 
2 Vern, 2 


Barknam, cies th“ 


4 
$I ws 71 LOTT VV 


1 the Houſe of Lords, where a Deviie was to the Heirs Male of Eliz. Long lJawfilly 
. 1 KS, * a 9 fv . . * 1 . g 
ud for V anc of fuch ſiue to his own right Heirs; and that it was there 
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386 Remainder. 
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adjudged in the Exchequer contra to the Caſe of Goodright Corr iſh, but that Judgment was revery' 
in the Exchequer Chamber; and that Reverſal was revers'd in the Houſe of Lords, tho' 10 of the luce. 

were of Opinion that the Deviſe was void. Mich. 1513. between Beaumont and Long. — W mg; Res 
229. S. C. in the Exchequer, by the Name of Darby fon v. Beaumont, but S. P not taken Notice of © 


6 Mod. 134 6. In a Scire Facias on a Judgment againſt Tertenants, it was found 
199, 4% by Special Verdict, That one . being ſei/ed in Fee, conveyed by Leaſe ar. 
S. C but a 3 5 1 Err 
different Releaſe to Truſtees and their Heirs, ro the Uſe of himſelf for 99 Years, Re. 
Point. mainder to the Uſe of Truftees for 25 Tears, Remainder to the Haß, 
Male of his own Body, Remainder to his cwn right Heirs ; the Queſtion 
was, Whether S. was Tenant in Tail, or only 'Tenant tor Years: And the 
Court held the Limitation to the Heirs Male of the Body, to be void 
becauſe there was no preceeding Eſtate of Freehold limited to ſupport it. 
and ir ſhall not be implied contrary to the Intent of the Conveyance ; 
and if it could be implied, it muſt be out of the Eftate given to the Heir; 
of the Body, which cannot be, becauſe this is a new Uſe, whercas à Re. 
ſulting Uſe is always from the old Eſtate and Parcel of the old Cſe; and 
here the Eſtate takes Effect by Tranſmutation of Poſſeſſion out of the 
Scilin of the "Truſtees, and not like Fenwick and Milchrd's Calc, where 
the Owner covenanted to ſtand ſeiſed to the Heirs ot his Body: And 1 
per Powel J. Even in that Caſe, if there had been an expreſs Eftare li. 
mited to the Covenantor, it had been otherwiſe. 2 Salk. 679. C80. Hill. 
1 Ann. B. R. Adams v. Tertenants of Savage. 


(C. 4) What is a ſufficient Particular Eſtate, «<:bere H 
is a Freehold. 


1. J Eaſe to one for Life, Remainder to the right Heir; this is a good Re- 

mainder to veſt on the Death of Leſſee tor the Inceprion in his 
Lite, Roll. R. 215. Per Coke Ch. J. Trin. 13 Jac. B. R. in Cale of 
Harris v. Auſtin, cites 7 H. 4. 

2. A. leaſes Land for Life to B. the Remainder to the Heirs of the Buy 
of J. D. B. in the Life of F. D. ſurrenders to A. the Leſſor; the Leate, ns 
withitanding the Surrender, ſhall ſupport the Contingent to the Heirs o: 
the Body of J. D. ſo that it J. D. dies, having Iſſue, in the Liſe-time of 
B. the Iſſue of J. D. ſhall take the Eſtate. Jenk. 248. pl. 38. 

3. Leſſee for Life, Remainder for Life, Remainder to the rig/! Hos 
of J. &. Leflee tor Lite makes a Feoffment in Fee; J. S. dies in the He 
time of him in Remainder for Life; this Right of Remainder for Liſt Np: 
ports the Contingent Eſtate, Jenk. 248. pl. 38. | 

4 If a Leaſe be made to A. for the Life of B. the Remainder to . 
Fee, A. dies before [B.] An Occupant enters; here is a Remainde wit 
a particular Eſtate, and yet the Remainder continues good. Co. Lt. 
298. a. . 7 

5. A Rent is granted to the Tenant of the Land for Life, the R 
in Fee; this is a good Remainder, albeit the particular Eſtate contin-e! 
not; for Eo Inſtaute, that he took the Particular Eftate, Fodem | nft att: it? 
Remainder veſted ; and the Suſpenſion in Judgment of Low grew 4: be 
taking the Particular Eſtate. Co, Litr. 298. a. | | 7 

6. It a Man grant a Rent to B. for the Life of A. the Remainders 
Heirs of the Body of A. this is a good Remainder, and yet it mul: © 
upon an Inftant, Co. Litt. 298. a. = 

J. It Leſſor diſſeiſes his Tenant for Life, and aſter makes a new D 
Life to him, the Remainder in Fee, this Remainder is void, beg 
Tenant for Life is remitted to his Eſtate, which was made long bels © 
Remainder appointed; ſo that the Eſtate Precedent was nor ade 4 
Time of the Remainder, and therefore the Remainder is void, 4 
C. 25. b. Paſch. 4 E. 6. in Cafe of Colthirſt v. Bejuſhin. 


Remainder. 307 


g. It the Heir endows his Mother, the Remainder in Fee, the Remain- 
der is void, tho' Livery and Seiſin is made to the Feme, becauſe the 
Power has Relation to the Death of the Baron, Cauſa qua ſupra. Arg. 
pl. C. 25. b in Caſe of Colthirſt v Bejuihin. | 

9. It Feme is Tenant for Life, and Confirmation is made to her and her 
FEysband, this enures as a Remainder to the H usband, and yet it does 
nor paſs our of the Leſſor at the Time of the firſt Eſtate. Per Hales J. 
pl. C. 31. b. in Caſe of Colthurſt v. Bejuſhin. 

10. A. tor Advancement of his Son, and of his Name, Blood and 
Poſterity, covenanted to ſtand ſeiſed to the Uſe of himſelt for his Lite, 
and alter to the Uſe of his Son and ſuch Wife as he ſhall marry, and the Heirs 
Male of his Body. A. dies, and the Son marries ; the Conſideration raiſes 
the ſaid Uſe to the Wife, and the F/Zate of the So will ſupport this Con- 
tingent Remainder to the Wife till the Marriage, and then the Eſtate of 
the Son will change irom Eftate Tail to him alone to a Joint Eſtate to 
him and his Wite, and the Heirs Male of his Body. Jenk. 328. pl. 52. 
cites Trin. 5 Jac. in the Court ot Wards. 

11. A Cafe upon a Demurrer, by Directions out of Chancery for the S. C; Keb. 
Opinion of the Judges was, viz. A. ſeiſed of Lands, ſettled them to the 543: 384 
UD of himſelf in Tail, Remainder to Truſtees, in Truſt to make Leaſes as a 
Provien for his Nephews and Mieces, and in Default of ſuch, tor a Provi- 
fion /or his own Sifters ; and in Cale none ot his Brothers or Sitters, or any 
of their Children be living, then immediately, or after the Term of 21 
Yerrs ended, to the Ule of B. and C. and D. his Brothers ſucceſſively in Tail 
Hale, Remainder to the Leſſor of the Plaintiff. A. died without Iſſue, B. 
ond C. died without Iſſue Male, but B. had Iſſue a Daughter, and A. him- 
ſelf had Siſters living. Reſolved per Cur. That all this is one Sentence, 
and a Condition precedent, that none of his Brothers or Siſters, or any of their 
Cildren be then living, which is not in the Caſe, and ſo all the Remain- 
ders void, and Judgment tor the Detendants. 2 Ley. 157. 158. Hill. 27 
& 28 Car. 2. B. R. Combertord v. Birch. 

12. Eftate for Life given by Deed will not ſupport a contingent Re- 2 Vern. R 
ainder given by Vill, in which there is no particular Eſtate ro ſupport 38. * . 
ſuch Remainder ; ſo that in ſuch Caſe no Eftare Tail paſſes, but he has 8% Tre 
only Eſtate tor Lite. 4 Mod. 316. Mich. 6 W. &. M. Moor v. Parker. for Life, 

| iven by 4 
former Deed will not ſupport a Remainder which was not created with it, but was 8 by — a/ ter 
Deed. Arg. and the Court ſeem'd to think the Remainder void; (but uo Judgment was given.) 2 fo. 
124. Intratur. Trin. 30 Car. 2. B. R. Key v. Gamble Feme Tenant for L.ije. Baron deviſes to lle 
Heir of the Boy of the Feme, if they attain to 14 Years ; ſhe has atterwards Iſſue, but before this Ic 
comes to 14 Years ſhe ſuffers a Recovery; this is not a Remainder, but an exccutory Deviſe, and tho* 


the Wife has Eſtate for Life, yet this is a new Deviſe to take Place a ter her Death, and is not as a Re- 
mainder joined to an Eſtate. Ley. 135. 136. Snow v. Cuticr.—Raym, 62. S. C Sid. 153 S. C. 


13. A. upon the Marriage of B. his Son with C. ſettles Lands to B. /or 
Life, Remainder to C. for Life, Remainder to the Heirs of their two 
Bodies, Remainder to B. in Fee. B. and C. by Deed and Fine mort- 
Faged in Fee; and ſubject to the Mortgage, the Lands are ſettled to the 
le of B. for Life, and aſter B's and C's Death, to the Heirs of the Brdy 
 C. by . to be begotten, Remainder to the right Heirs of B. Alter the 
Death of B. C. ſuffers a Common Recovery; The Queſtion was, it the 
Eſtare to C. for Lite by the firſt Settlement, and the Limitation to the 
Heirs of her Body by the ſecond, did conſolidate ; and it it did, Whe- 
ther C's Eftate was alienable within the Starute of 11 H. 7. 20. Ld 
W right doubted if they did not conſolidate, tho* by ſeveral Deeds, and 
ſaid the Authorities are only in the Affirmative, that it by the fame 
Deed, they ſhall conſolidate, not Negatively, that it by diflerent Deeds 
they thould not; end cited the Caſe of Pybiis v. Pitford, where no 
expreſs Eſtate for Lite was limited, but aroſe by Implication, and there 
It Was held that the Eſtate was conſolidated. 2 Vern. R. 46. pl. 441. 
Hill. 1704. Cliſton v. Jackſon. 
14. A; 
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388 Remainder. 


14. A. deviſes all his Freehold, Copyhold and Leaſehold, and all his Ret 
and Perſonal Hſtate not beiore deviſed, 1% 3 Truſtees, their Heirs, Fx. 
ecutors and Aſſigns, in Truſt to pay his Sou B. an Annuity ; and if he 
ſhould have any Child or Children, he gives the Reſt, and Reſidue of 
the Rents &c. ot his faid Truſt Eſtate during B.'s Life, for the Educaticy 
and Benefit of B's Child or Children; and then goes on, and gives after }; 
Deceaſe a Moicty of the Triſſt-Aſtate to ſi1ch Child and Children as B. ſhall 
leave, their reſpective Heirs &c. and gives the other Motety to the Child ang 
Children of C. his Grandſon, and every other Child and Children of D. J 
Daughter, their Heirs &c. And if B. dies without Iſſue, he gives the firſt Mie. 
ty to C. and other Child and Children of D. and their Heirs, &c. and diets 
an annual Payment to ſuch Wife as B. ſhall marry. A. died; B. married and 
had Iſſue a Son and a Daughter, and died; atterwards C. married, and 
had Iſtue K. a Daughter, and died. It was objected that this Limitation 
was not good for the Daughter of C. to take by it; becauſe the Truſt 
Eſtate determining upon B's Death, the Limitation ro C's Children was or 
a legal Eſtate, and being per Verba de Præſenti, could enure only as a con- 
ringent Remainder, and conſequently K. the Plaintili, could never take, 
becauſe not in Elle at the Determination ot the particular Eſtate by the 
Death of B. But Ld Chancellor ſaid, The Whole depends upon the 
Teftator's Intent, as to the Continuance of the Eſtate deviſed to the Truſtees, 
whether he intended the whole legal Eſtate to continue in them, or 
whether only for a particular Time or Purpoſe : I an Eitate be limited 
to A. and his Heirs, in Truſt for B. and his Heirs, then it is executed 
in B. and his Heirs; but where particular Things are to be done by the 
Truſtees, as in this Caſe, the ſeveral Payments that are to be made to 
the ſeveral Perſons, it is neceſſary that the Eſtate ſhould remain in them, 
ſo long ar leaſt as thoſe particular Purpoſes require it; that no Authority 
has been cited to warrant the Doctrine, that in caſe of ſuch a general 
Limitation to Truſtees as the preſent Caſe is, that they thould have but 
a particular Intereſt, and then ghar Intereſt to determine; ſuch a Cale 
might indeed be framed, but was never intended here, there being many 
Purpoſes to take ellect, which might endure longer than the Lite ot h. 
and the taking it in ſo confined a Senſe, would be making a torced Con- 
ſtruction to diſappoint the Teſtator's Intent, which was to make anintire 
Diſpotition of the legal Eſtate to the Truftees ; and that the Whole there- 
tore being in the 'Truſtees, ſupports the ſeveral Uſes that are to ariſe out 
of their Intereſt, which continuing in them 'till the Birth of the Plain- 
titt, is good either Way, whether it be taken as a future Limitation, 
or as a contingent Remainder of a Truſt. Cafes in Equ. in Ld Talbots 
Time. 145. Mich. 1735. Chapman v. Blitler. 


. * 
pou = 2 a * 
— —᷑ — K — 3 
- 2 — lf «. 


—— W w 1 RS —SLE ——— — —— — 9822 
. >= i "—_ > 


. — — 
— ll — — — — 


awe Gat” _..” * » 
— „ 2 
- — - _ * 


(D) To whom it may be limited. 


A. the Cog- 1, IF a Pan leaſes for Life, the Remainder to the right Heirs 0! t*: 
Roe Og L Donor, this is a void Remainder ; becauſe he cannot nate! 
| Eee, levies Delt A JPurchalor without departing trom the Fee out of hit. — 


a Fizeto the 4 & $+ Da. 156. 24. 


| Uſe of V. NL 
155 I ite fer Life, Remainder in Tail Male to B. his Son, Remainder to hig c<vn right Heirs. B. di d 
t Iſſice ; A. in the Life-time of M. the Tenant for Life made a Leaſe for Y cars and died j A0jucge% 
that this Leaſe was good, for he had it as Reverſion, and the Limitation to his own right Few “ 
void. Cited in Bingham's Caſe. 2 Rep. 91. b. as adjudg'd Trin. 31 Eliz. B. K. in Cafe of Fer#1- 
v. Mitforde — S. C. Lea 182. pl. 256. Adjudged a Keverſion and no Remainder ; and Gawdy 14 , 
that this Limitation is merely void; And Wray faid, It was as if he had made a Feoftment to the U 
one for Life, without any further Limitation Mo. 284. pl. 437. S. C. that upon Confere gcc of 70 
the ſudges of England, it was adjudg'd that it ſhall be taken as the ancient Ute, and that the C0309 
had never ſevered it from his Perſon. Bur Anderſon, Periam, Walmſley and Fenner, were sc 
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Remainder. 389 


and ſo were Popham then Attorney General, and Coke row Attorney General; Becauſe as they held 
the Fine or a Feottment is a Determination of all the old Uſes in the Feoffor or Conmſor, and the Li 

mication upon the Feoftment is to be ſaid wholly New. And. 288 pl. 297. S. C. adjudged ac- 
cordingly. Kcad & Morpeth v. Errington. S. C. Adjudged accordingly. Cro. E. 321. pl. 10. 
Paſch. 36 Eliz. B. R. 


2. A Remainder map be limited to che right Heirs of J. S. J. S. „The rigli 


N 75 1 4 4 b N 21 11 
being dead, and his right Heir ſhall take it. 11 Þ, 4. 74. By this gn al, 
Manic. 9 10. 6. 24. Purchaſor, 

0 and ſhall 

rot have his Age. Br. Done &c, pl 11, cites S. C. — If a Leaſe for Life be made, the Re- 
mainder to the 717 /t Eleirs of J. S. J. K. being en alive, it ſuſſiceth that the Inheritance puſles preſent- 
Iv out of the Leſſor, but cannot veſt in the Heir of J. S. Becauſe, living his Father, he is not in re- 
rum Natura, for Non eſt Heres viventis ; o the Remainder is good upon this Contingent viz. if J. S. 
die during the Life of the Leflee. Co. Lit. 38. a. 

So if a Rent be granted for Liſe unto the ria t Heirs of J. S. <vho is alive, the Remainder to J. K. Now 
all the Grant is void, becauſe there is not any Perſon who may take immediately, and the Remain- 
der cannot be good but in Reſpect of the particular Eſtate, unleſs in ſpecial Caſes. Perk. 25. S. 53, 


2. So if J. 8. was alive at the Time, if he dies belore the particular 8 P. For 
Eftare derermines, fox the apparent Expectancy which the Law has, Right Helis 


| 4 7 | 8 4 god 
that be ſhall have an Heir, 9 H. 6. 244 Contra 11 0. 4. 74. Name of 

| Purchaſe. 
Br. Done &c. pl. 25. cites 12 H. 7. 27. Ibid. pl. 33. cites 12 E. 4 2. pl. 37. cit:s 32 H. 6. 
S. P. But if there was no J. S. at the Time of the Remainder mate, but an J F. is born afterer ends, 
and has Iſſue, and dies before ſuch Time as the Leſſee for Life dies, yet i uch Cate the Feir of 
J. S ſhall take nothing after his Death. Br. Done &c. pl. 22. cites 2 H. 5. 13. —— Br. Grants pl. 
151. cites 8. C. 


4. Ik the Eltate be made to one for Liſe, Remainder to another, B None Ccc. 
Remainder to the right Heirs of the Lellee, £335 13 d $089 Ae malnder q * OR 
in Fee. 11 I). 4. 74. Agterd. : 1 

5. Ik a Man ſurrenders a Copyhold to the Ne 97 J. S lor Lite, e dee Copy- 


Remainder to the Hſc af an Intant en Ventre fa Mere, this 1 0 Gan 9 
Bemainder, tho' he was not born at the Time od che Cre mn rA 
thereof, Mich. 13 Ja. B. N. Agrecd. . 


6. If a Reat be granted unto F. S. for Life, the Remainder in Fro nu— 
to kim who ſhall firſt come to Pauls the next Day in the Morning, this Ro— 
mainder is good upon Condition, viz. if J. 8. doe not dic belore the 
Time, and alſo if one come to Paul's the next Day in the Morning, and 
it he who fit comes is not a Monk, or other Perſon who is di/aL/ed io ute 
by the Grant, Perk. S. 56. 

7. e 1t the Remainder be granted unto him whom F. 5. fall name, 
withia 3 Day &c. Perk. 26. S. 56. 


(E) By what Yards it may be created. 


a Man leaſes for Life, and that after his Death, the Lands s. P. by 


1. 1 
[ Redibunr to another, this ts not a goon Remainder, tho" it be ige 
Redibunt infteav of Remanebunt. 13 E. 3. 28. 13 
in Caſe of 


Pl. C. 170. b. in Calc of Hill 


Blandford v. Blandford. cites 8 E. 3.18. but ir ſhould be as in Roll. 
v. Grange, cites S. C. 


2. A. gives Land to J. F. in Tail, and for Default of Iſſue to NM. N 
Habendum in Tail. It is a good Remainder by this Habendum, without 
2 Word of Remainder ; per Cur. and well, for the ſirſt Words of Gilt 
extend to both. Br. Done &c, pl. 38. cites 9 E. 2. & Fitz. tit. Feoil- 
ments &c. 107. : 
5G 3. if 
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Remainder. 


. 
3. It Lard be given ts the Baron and Feme, and to the Heirs of them 
et aliis Heredibus eorum ſi Heredes de Corporibus eorum exeuntes deficeren; , 
if the Son of the Baron and the Daughter of the Feme Intermarry, and the 


5 A vi ? A b 
Baron and Feme dic without Iſſue of their Bodies, the Son of the Baron and | 
his Feme (Daughter of the Feme) ſhall not inherit, and yet the one i; 
Heir to the one, and the other is Heir to the other. Per Preſton. | 
Quzre & ſtude inde for this ſeems to be a Remainder in Fee which shall | 
ſurviie. Br. Tail & Dones &c. pl. 12. cites 5 H. 5. 6. 
4. Leaſe tor Lite to A. and that afterwards B. ſpall have the Profits, is t 
a good Remainder, Per Haughton J. Roll. R. 3 19. cites 36 H. 8. b, a 
Hutt. $7. and lays it is much ſtronger in a Deviſe. r 
__ But 5. J. S. made a Leaſe for Life to A. Habendum to A. and B. and C. an [ 
N * D. for Ti = their Lives, and the Lives of either of them ſurviving (1c. 8 
made t» G. CeJrvely ; adjudged that B. C. nor D. can take by way ot Remainder, which l 
Ly Deed Poll cannot be joint, becaule of the Words (ſucceiſively &c.) and in Succe/. : 
Havendum to ſion they cannot take lor the Uncertainty, who ſhall begin and who hall 1 
2 yy tollow. Hob. 313. pl. 390. Trin. 27 Eliz. B. R. Rot. 850. Windimo:e 
Daughter v. Hobart. 
ſuceſſively, I 
cut Scribuntiry & nominartur in Ordine; G. died, and then the Wife died. Reſolved that this was q good a1 
Eſtate in Remainder to the Daughter, becauſe the ſubſequent Words Sicut Scribuntur &c. make their x 
Eſtates certain enough, and ſhall be taken to be, Sicut ſcribuntur & rominanter in eadem Charta | 
Godb. 220. pl. 320. Mich. 11 Jac. C. B. Hill v. Grabham.-—S8, C. Le. 246. pl. 300. Grabham's Cate t 
accordingly. at 
if 
k ti 
5 £ 38 = vl 
: 
. | 
(F) o hall have the Remainder. 
| 2 
ha 
C Roll. 1. I a Copyhold be ſurrendered to the Uſe of a Feme Covert and a 15 
* = Stranger, the Remainder to the Right Heirs of the Bodies of the Di 
5 1. - B B. Baron and Feme begotten, and after the Feme dies having lifue by the 
&ibid. . Baron, pet he ſhall not have the Remainder during the Lite of the " 
pl. 28. Hill Baron; For he ought to be Heir of the Bodies ot Both, who ſhall : 
* 10 * X | 
85 1 0 have it. Aeports 13. Ja. Lane v. Pannel. 14 JA, Adjudged. fi 
pl. 3. Hill, ; ? 
Jac. B. R. But the Report there (as it is printed) is not very clear, there being in the State of the Cafe, N 
the Word ( Surrender} twice, which, in the 2d Place where it is mentioned, confounds the Senſe; but at- 2 
terwards the Stranger ſurrendered his Molety to the Baron and Feme and their Heirs, and they were ad- Ho 
mitted accordingly, after which the Baron ſurrendered it in Fee to J. D. who was admitted, after thin the Poi 
| Feme died leaving Iſſue, and then the Baron died. Adjudged per tor. Cur. That the Iſſue cannot haue 
il Treſpaſs ; For when the Stranger ſurrendered his Moiety to rhe Uſe of the Baron and Feme, this ws? | 
ji Severance of the Jointure between him and the Feme, and the Baron aliening rhe Who's, the Alienee 7 
1 had a Moiety for the Lite of the Feme defeaſible by the Feme, and the other Moicty ter the Lite ct ＋ 
| the Stranger, and then when the Feme died, the Eſtate of the Defendant [the Purchat ] is deter, dies lor 
a as to one Moierv, und then the Remainder of that Moiety ought to veſt [if at all] but tie Itue (409 Wi 
| was the Plaintiff) being Heir of the Body of the Feme begotten by the Baron con!d not take the Remain- - 
| der limized to the Right Heirs of the Body of the Baron and Feme during the Baron's Life; For das f 
lf his Lite he cannot have an Heir, and he that ought to rake the Remainder muſt be Heir of the Bag or 
| both of the Baron and Feme, or otherwiſe he ſhall not take (as the Court held ſtropgiy) ard therefor? Re 
| the Remai;der of the Stranger as to this Molety [is gone] and conſequently tho* the Baron aterwals Fin 
ij died yet [the Iſſue ſhall never have it.] tot 
ll | i 2 diec 
0 Dal. a0 pls. 2, So if the Baron makes Feoffm ent to the Uſe of his Wife for Lie, Da 
Py & the Remainder to the Right Heirs of the Bodies of the Baron und ** oth 
| _s © the Jſlue of their Bodies ſhall not have the Gemamder during!“ the 


[| cizet Le. Life of the Baron, tho' the Baron has not any Cltate in ty Land 


102. pl. 133. I $ 09. 71. 
| Paſch. 30 E- D. Y a. 99. 7 
| liz. B. R. in the Caſe of Allen v. Palmer. 


a. F 


Remainder. 291 *% 


z. Ik a Man deviſes Land to 2 tor their Lives, Remainder to cheir This Caſe | 
2 Sons, equally to be divided, and to their Heirs, and Each to be the . 
-cher's Heir, and chat it they both (naming them) die without Iflue, 2 


and not be- 


that it ſhall remain to another; By thole laſt Words this is an Eſtate ing in che 
Call, and after tgat one dies without Illue, his Part ſhall go ta hum bre 


in Kemainder. 19. 12. Ja. B. Reſolved per Cur, betweeen John 1 i" 
ſon and Sinart. 


Term, the 10 
: Court 
tought it was inſerted in his Abridgment upon the Report of ſome other Perſon, and not by himſelf, 
uud to confirm this, a Report was ſhewn by Dolben J. in a very fair Ms. of a Caſe between Achnton | 
and Smart of the ſame Year and Term, and in the ſame Court which the Judges thought to be the | * 
(de intended in the Abridgment; But the Caſe was of a Surrender of Cuſtomary Lands, and not upon a ö 
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Deri e; And it was agreed upon the Trial at the Bar, That if a Copy hold be ſurrendered to rhe Uſe of 2 
done in Tail, and if one dies without Ijue, the other ſhall be his Heir, and if both die <vithout n, then to 
the Uſe of another in Fee, and after one dies without Iſſue the Survivor ſhall have the Whole. 2 Jo. 
2-4. Mich. 33 Car. 2 B. R. in the Caſe of Holmes v. Meynel. — 2 Show 138, 139 Mich. 32 Car. 2. 
BR. in S. C. by Pemberton Ch ]. accordingly, and that Roll was ſcarce of Age tuihcient to report at 
that Time. Raym. 455. in S. C. accordiagly. 
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4. If a Man deviſes to J. his Son in Taile, and that if he dies without Cownden v. 


Ide, it hall remain to the Right Heirs and Poſterity of the Deviſor (EK. > & 
and his Name for ever equally to be divided between them, art and „ 87. 


Part alike, and dies, and atter J. dies without Iiiue, thete being At Hill. 1 Jac. 
the Time ot his Oevile aud at his Death 2 Daughters ot the Sitter of |. : . B. The 
and one G. the Uncle ot. In this Caſe the Uncle, tho he 1s niore a tat _ 4 
near of the Mame to the Ocviſor, yer inalmuch as he 1s nat Der to- „. 
the Ocuitor, che Daughters veing alive he cannot take it by the Oe Hob. 29. pl. 
viſe; ano therefore the Oeviſe is void, and the Daughters thail Have znr 
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the Land as next Heirs at the Common Law. 8. 12. Ja. B. RG. 7 id 
ud zed between Camden and Clark, S 1 

| ding!) 60 14 
orden v. Clerk. Tenk. 294. pl. 42. ſays, This is a new Form of Inheritance, ifthe Brother fou'd b 4 
have this Land, and ſhould have a Daughter who has a Son in the Life of his Gravotaner, or atfor- 144 
wards ; The Fce upon the Death of the Grandfather ſhould be in Abeyance during the Lie ot the * | 
daughter, if this Eſtate ſhould be allowed, Judged, and aſfirmed in Error. | [ 

5. Tf a Gift be ro A. for Life the Remainder to the Heirs Males, or Ed CCC,. 1. 


Heirs Females of J. S. and J. S. dies, he who ſhall have thts 132i ain- Fare 
der ought to be Heir at Common Law to J. S. and allo Heir Male dr piwce- 


Female, according to the Gift, or otherwile he ſhall not have thus dub. | 
Bemaitider. 1 Nep. 103. a. b. Shelley's Cale. Barkhans a 
: Vern. 735. Hill. 1516. finds Faults with the Opinion of Coke Obiter in &hrliy's Cife, and that of | 
Hobart in the Caſe of C ounden v. Clark Cpl. 4. above] their Opinions not bin; (45 he lays) upon the | 
Point adjudged ; And that beſides, Right Reaton and Common Scnic ſpeak ugainit thoſe Obiter Opinions. : 


6. Where a Leaſe is made for Term of Life Remainder tothe Heirs of IV. 
there the eldeſt Son of W. J. if W. J. be dead at the Death of the '{'enunt 
tor Lite, ſhall have Fee Simple by theſe Words (to the Heirs o \V. J.) 
without more. Br. Eitates, pl 4. cites 22 H. 6. 15. 

7. Tenant in Tail ſuffered a Recovery to the Ule of himſelf and Wife P. 337 pl. 36. 
for Lite, Remainder Seniori Puero of the Body of the Husband in Tail, e 
Remainder over; and afterwards the ſaid Husband and Wite levied a rats 5 
Fine to the Uſe of himſelf and his Wife for Lite as aſoreſaid, Remainder the Engliſh 
to the e/def# Child of the Husband in Tail, Remainder over; The Wife Words (viz. 
died, and 5 Years paſſed. The Husband married again, and had Iſſue a 8 5 

aughter and a Son afterwards, and then the Father died; and then 5 katy [ 3 
other Years paſſed; Adjudged that the Son ſhall have the Land and not ter. ee, 
the Daughter, by Reaſon of the firſt Limitation Seniors Filio | Prero, ] Juſtices a- 
Bendl. 195. pl. 233. Mich. 13 & 14 Eliz. Anon. paint . 


| Anderſon 
<9. reports it Seniori Puero, and Judgment for the Son. 2 Le 219 ſays, That on the Words in 
"gliſh in the 2d Do us ment was given for the Daughter. — Mo 153. reports it Puero, and 
went on the Engli Words for the Daughter. Ow. 94. Lare v. Coups. S C. reports it to 
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F üero, and that 2 Juſtices held for the Son. — Dyer reports that there vere 2 Deeds, the firſt in is 
un and the other in Engliſh. | 1 . 
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292 Remainder. 


2 1 8. Leaſe for Life to J. 8. Remainder to the Right Heirs of J. B. wh, } 
ſite for Life Ine 3 Daughters, and dies, the eldeſt ſhall have the Reinainder. . 
3 


of Lands li- not the other with her; Becauſe the is the moſt Worthy. Per Wi 
mited (in Ch. J. 2 Le. 219. pl. 275. - Paſch. o 
Gaveikind) 8 9. Pl. 275. Falch. 16 Eliz. B. R. in Humphreſtons 
to the Kight | | . 
Heirs of J. S. who has Iſſue 2 Sons, the eldeſt ſhall have ir. Per. Wray Ch. J. 2 Le. 219. [bid 


A ſeiſed of certain Lands, and having 2 Sons, deviſed Part of b 
Lands to hs eldeft Son in Tui; and the other Part of his Landi 5, — 
youngeſt Son in Tail, with this Clauſe in the Will, Thar {2p of e Kh; 
died without Iſſne, then the whole Land ſhould remara th a Sang ;, 


AN? , 
Fee, and died, the Sons entered into the Lands deviſed to thin 215 3 
tively, and the younger Son died without Iſſue, and he to whon the i, 
was deviſed entered; It was adjudged, That this Entry was not 1, 6 
tul, and that the eldeſt Son thould have the Land by the Lunplicariye 
Deviſe. 4 Le. 14. pl. 51. Mich. 32 Eliz. C. B. Anon. wa 

10. A. deviſed his Eitate to Truitees to convey the fame 70 fl. fi 
Remainder to Truftees during his Life to preſerve contingent Rebgasse 
Remainder to his 1/t Son c. in Tail Male, Remainder to his Days}; 15 
And if B. died without Iſſue, then he deviſed that the Premi/;s /; ſeth / 
in Fourths, vis. one 4th to C. in Fee, aucther 4th to D. in Fee, anther itt, 
to H ina Fee, and the remaining 4th to F. in Fee; And in Caſe the h . D 
E. and F. or any of themſhould ve dead at the Time when by the” Sertl-m ut 
his ſtate ws to devolve upon them, then the 4th Part which the Perſin 
ſo dead ſhould have been imitled to, if living, ſhould be conveyed to the reid 
tive Heirs of the Perſon ſo dead. C. D. E. and F. were Siſters 6; R 
atterwards F. died living B. It was objected, That rhe th Part of F. wa; 
not to deſcend to B. her Brother and Heir at Law, but be ſubſect to 21 
executory Deviſe to ſuch Perſon as would be Heir at the Death of E. cum 
Ie as aforeſaid, and not to veſt in the mean Time; But Ld C. Parker 
held that this Remainder in Fee of the 4th Part veſted in B. as Heir 
his deceaſed Siſter ; For there being a Deviſe of the 4th Part to her i 
Fee, the Words directing a Conveyance to be made to her Heir in cat 
of her Death, are no more than what would otherwiſe have been im. 
plied, and Expreſſo eorum que tacite inſunt nihil cperatur. Mn Rey, 
600. 606. pl. 175. Hill. 1919. Blackborn v. Edgley. 


1 1 


(G) How it may be created. / Yat ſhall be ſaid 
a Remainder, and what an Eſtate in Poſſe/ſro. 


1. F aGitt be to the Feme and to the Heirs of the Body of her Br 
I 10n (who ts dead) of her Body begotten, this is not a Be an 
der in their Jfſue, but he ſhall cake jointly with her. 5 H. 4. 3 Quiet 

Fit zh. Taple. 20. Per Hankf, 1 
2. In this Caſe the Iſſue and the Feme ſhail be Joinrenants for Lite, 

with the Remainder tothe Iſſue in Taile. 2 E. 3. 23. Adindged. 
MN 3. Ik a Gitt be to one for Lite, the Remainder to his Right Heits 
this Remainder ts executed immediately, and does nat reſt tit Col 
tingency, decauſe he has the Franktenement to whoſe Der the By 
mainder is limited. 11 Þ. 6. 13. 38 E. 3, 26. b. 37 El. B. G. 4 

greed per Cur, between Clark and Davy. | 

Put where 4, Soifa Gitt be to one tor Lite Remainder to his Heirs \aics, 


Perles this isa Fee Simple executed. 11 H. 6. x3, ; 
the Uſe of himſelf in Tail, Remainder to B. and the Heirs Aale of bis Body, Remains: fo G in da 
Remainder in Fee to his own Riabt Heirs, with a Pozzer of Revocation 45s to the Remainder 1% K . e. ) 
to limit new Uſes. And A. afterwards reciting his Power, but miſ-recites the Eftare on Þ, b m— 
ing the Words (of his Body begotten) he declared he revok'd the ſaid Utes % B. and hi Ae: 
and in the fame Deed limits the faid Eſtate fo the /aid B. and bis Heirs Males, without e Nl 
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Fody begorten. This was adjudged an Eſtare Tail; p or were it conſt 1 


ed 1 1 * limole it would 4 


ſtroy the Ke mainderto C. which A. could not do. Carth. 292. Mich 5 W. & M. B. R. Gilmore v. Hat ris 


When the Ancettor, by any Sikt or Conveyance, takes g an Eſtate Sce pl.. 


of *rankrenement, and 1n the lame Gift oar Conver: Ace: an Eitare is li- the Nas 
nuted immediately to his Heirs in Fee or in Tail, there the Woord (2! pl. 3 


. 0. Lim, 21. 
(Heirs) 3 a Word of Limitation, and not ot Purchaſe 3 For His ? Deir v 


Deccent, and f » Tg 
tall ! ne 111 in VP C. Ce 1 ann 2 the Kema Under exec ted. 1 Aeg. 1 04. . 8) Lac 370. 
Nele Cale, 40 E. 3. 9. b. 45 E. 3. 19. 17 E. 5. 43. b. 4 abel! 
. args it be lim! ted by way of Remainder. As Jive was levied tothe [atler {or ! e, The: R vi 
to the Hldeſt Son in Tail, the Remainder to the riot [Heirs cf tle Father, ad the Tuer diet, ard after 

bs 1 de ſi on died with out 1G ue, the Younge th Son ſhall be ad: judged in as Heir to TH 1 ather.of the Fee. 
dolce, and rot as Purc for, by Name of Ki: ht Hers 115 os Father, and the Þather had only tor 
Life, Br. Eftartes, pl 6. cites 40 E 3.9. — Put if the Laldeſt Son had died 
ie Fe Fe there the Father had been in Fee; For it was ay, reed, Phat where a ban giv 

for Lite, the — to my right Heirs, there I have Fee- Simple; quod nota. Br. Eſtates, pl. 6. 
cites 40 L. v 7:0, Br. Dilc: 'nr, pl. 6 dite, S. C. according, Elv. tio the } ounNYer Brother * N ed. 
1 at he was in us P. urchator ; becauſe an Eſtate Tail, and an Ellate in Fee „could not be in his Rede 
eiwul & Semcl. Br. Relief, pl. 2. cites 8. C. — Br. Done &c. pl 6. cites S. C. — Br. Nuber 
Gbiit, pl. 1. cites S. C: 7 

A. convey” d to the Uſe of Himfe!f for Years, Rem under to his HEld'ſt Son in Jui, Re nainder to the 
Fleurs of A thu) A.'s erſing was, (as a: Wea! 7 by the Words) Tat his Heir ſho1'd take as a has 
wy vet it was ruled act -ording to che R ales of the Law, POR not accordiny T his Mean $3; That 
A. ſhould rake it $ a bee cuted in himiclf. Cro E. 3 Prin 36 Eli“ wy in th oo e of Fer 


5 Land to me 


* 


derick v. red. * ck, A as ruled by che Advice of the J ſtibes ta the hes of Wards, in the 
of edfora's Ga e. 


i abs 1 


6. Ik a Giſt be ro A. tor Liſe, the Remainder to the right Heir 
him and B. (B. being alive & *M Q1:! PL) 21 ſcems ti 1e ii er 


f SS +> tat 0.9 931 WE 
+ — 5 1 N. = © 
cuted 3 4 ny 1 * > Wy ii L. 3. not my I barticulat Elcdkte 1 2 9 5 


to hun betete, bis right Heir any tur Heir If S. he e iy tn 
Common; Alle 1 here © ves Wall ver recut Ty Pp: Jnr at 


4 
Gy © 


4 _— x 
1% Nieren i Lik May * 


3 

24> F* | OT 

Ver 9 Wall I; Di babe 605 99.2 Leak QL che vt: jo LY Ty * Del. 9214 
LipALIE For Tt iS 1081 155231 ted Lg vetele, Oubitdtur ! i), 37 £2405; 


B. B. bet been Clartz vi d. 0 JAP, 
7. Ik d Hal devites to K. tits Daughter for 1 ile, and i! 


fl {ho [31.3 ITT) | AT. 5 | nl 
alter my Becca te and nave Kerr of her Body, . Jt then that Hier hall x 
nave it alter her Doatn, and th © t;eirs Ot her 130 5 that then that Helr = — ”, TH 
Hall have it aiter her Youth, and 13 © Heirs ol their Bodies, (IDer Ea. y . 
4.2422 Ho 22 Air »i "= * i NE 0 i 7 he 1 ) ay ; (11 
el. Dol Lo ant * IN 1a} en 10 0 It wit! Out iiue K. [ 2 der 1 it 1 
P, TING Dang! r! Cb Lede Ct. ate Tail execute y til 5 A. and £32 Jun 


FL” 11 * 1118 


0 F as ty gs 
lie gf N. RAR! 110 ade 018 4 iat i), e nn d on Wt J , Ay 


I WISTHIONTA 4 „or 0 I" 
tir Word (Heir) 13 NOLen Co Alertirum, und is as much as it ho Of , 
d ald (520505) ina nuch 0 32 > Qt d QUoLe (alld It 130 ir delt . 
ou Oivicatite. 5. 37 El. B. G. between Clark aid Davy, my Deco, 
i 1d in 11 
ſve of her Body, las filly begotten, len Tui, That fer Jleir alter my Hunter“ Deatl .ll bn , 
[por ond to the 5 s of their E:cies leretten, the Rewaibder 0 a Straiiger in Te. It warudin: a; Flu 
ſhe had no 1 ll. 3 my Or 14:c 03), Taly EK Innert (e Was in her {1 1511 a 
Dir irg in Aberapcc nil ee Lite; 420 {erri ng in the 41:tant of lier 2 "And: tlierelore ner Baron ue 
Gt Fenunt by the Cunciy. — 8. C. Co. 4 313. pl 5. till. 30 Ei: tes ix ad NI. 57 d 15 TH 
were Gawuy and Fenner held, Tat K. had an Eſtate for Life o: 15 ) it ns limited e CD ly 4 
then her Heir ſha'! take ns a Furcha'or ; Put Po-ham Contra; For the Eur: is limited ro the 1555 . 
on, ang atierwards limited tothe Heir, and ſill execute in th * Anceltor, e'vectaliy the Words hc; # 
bs ſhe have any Hein) und therefore intended taut any Heir th i have it. Adj; een, — Gawdy: 4 


tener held, That the ve" was a Purchaſor; bur 8 and Clench held it an Eltut eerentedinR, 
1 9 * S. C. by Nan e of Lilly v. Tavlor S. C. cited by 14 Ch. J. Riymond ; . Fiat 
ao Care is really Terk V. Day, ard is enter'd on the Kol; Eli. 35 Elis. Rot 407. F. lun 
Lan Is reported id Cw. 12S Mo. 593. and in 1 Ro. Ab $34 K. the Cale was, Town VI. a TRA 
nds to R ole } her Ian hte: Fr Lite, wed if ſhe have ter of ker Body, then | wil, That 
er my Daug'rrer"s Death ſhall have the Land, and to the Heies of their 
ft ut of { ſuch Iuuec te 


s + . * ” p< * ! 
tuc, Lemairder over. It is faid in Creke, kb iT K Was at felt arrecd by all the ut: 
I Nat 2 192 | 


4 


} + # * = * * 1 I i Ev 
Hic 0580 ken; and lor 1 


o 


* 
vas « 4 vi e to one and the Heir of l, I DUCV, is: 11 J. and Fat! 50 0 Atl the Ht ) at 
"es Eeir is Nomen Culiectivum ; 150 ay 1 Ko. Ab. 8; 17 5 cording to Poyhan Ch, J. and Ee: ' 
< Adjorn tur Moos: wi is a very gent Reporter, [ry "few 6 adjudged, She hal bar as Elkeg fo. 
Wh ana tie I herita- Ice by ner Heir bo Parcina'e reſting in aace ali her Lite, an veſtingz in 
. of ner Da Ak vw neu Cr. 4 & reported this (Ale ie was A YN . Man, 4 50 TILTED A bor l 
* 8 to uy the 15 aw, and why this Cale only by Eicart | J's ment 15. nin wuerd 50 ; 

Mor lays it Wes ad udg'd; Wale i- Areale to my Lind EL +. ner XG hog Tis, 
'S 4.44 
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394 Remainder. 


Ard ſo is the Cale of Clerk and Day ; but this is not truly ſtated in any of the Books, Myoy c. : 
the neareſt to i, as it is upon the Roll, The true State of the Caſe was; M. ſciſed in Fee e 
Lands to her Daughter K oſe for Life; and if ſhe marry after my Death, and have an; Heirs lauf, _ 
begotten, I will, I hat her Heir Mall have the Lands after my Daughter's Death, and tie Heir; as 5 

Feirs; So that upon the Whole, Iflue is not properly a Word of Limitation, but may be taken 42 
one Way or t'other. In a Conveyance it is a Word of Purchaſe, and not of Limitation ; bur in a v 1 
it is governed and directed by the Intent of the Party; Here it is Deſignatio Perſonæ. Gibb. ws 
Paſch. 1 Geo. 2. B. K. in the Caſe of Shaw v. Weigh, : 


ee nn 1 


255 25. 


A Deviſe to 8. Tf a Gitr be to One and his Eldeſt Son, if he has no Son at the 
4 N Time, Ulit born after, pet thts is not a gaod Remainder; Vecaule 
Ie 5 gught to have taken Jointly it he had been in Effe at the Time, and 
an Eſtate ſhall not have any Eſtate. 18 E. 3. 59. 1 E. 3. 30 Apjunycy 
Tail, it % Contra JL C. 29. 1 Rep. 101. Shelly s Caſe. 0 
has no Iſſue : 

at the Jime; but if he has ſue, then it is a Joint Deviſe. Bur if it be aſter his Death 19 Tis Tue, he 
having Iſſue ac the Time, they take by way of Remainder. Per Hale Ch. J. Vert. 229, 44 1210 
This laſt Point was the only Point adjuog'd in * M ild's Cale, and there alſo againſt the Q; inf : 
Popham and Gawdy. * 6 Rep. 17. 1 8 


5 P. Br. De- 9. Ik a Man deviſes Land to one for Lite, the Remainder to another 
y_ Ps in Fee, and dies, and atter the Deviſee tor Lite retuſes, the Bengt. 
. Bur that Der (Hall be in {3olleftion preſently ; for the Deviſte ſhail not ogg) 
ir is covtra the Oevile. 10 Ja. B. Per Cur. : 
upon a Gift; 5 
For there if the firſt refuſes the Livery of Seiſin, he in Remainder has no Remedy ; becauſe it cane 
take Erect but by the Livery, DE 
S. P. as to the Deviſe 1 Rep. 101. a. in Shelly's Caſe, cites 37 H. 6. 36. a. and that f it i; in +. 
Caſe of a Feofment to the Uſe of One for Lite, and after to the Uſe of another in Fee. And avs 85 
vote, TJ hat the Limitation in Uſes and Eſtates given by Devif.s are match'd rogcther, ard that o th 
[Judges there took the Conſtruction of Deyiſes, and of Eſtates executed in Utc, to be all one, Viz. Ks, 
cordivg to the Meaning of the Parties. 


Cro. E. 269. 10. The Law delights in veſting Eſtates, and Contingencies are odious 
8. C. in the Law, and are the Cauſes of J roubles; whereas the Veſting them 
is the Cauſe of Repoſe and Certainty. Per Coke Ch. J. 2 Bullt, 131, 
cites 35 Eliz. Vaux's Caſe, and 'T'ruepenny's Caſe, alias, Baldyin y, 
Lock, and Juſtice W indham's Caſe. 
11. Where Gift is made in Tail by Fine, Remainder to Tenent in Til in 
Fee ; the Tenant had Iſſue 2 Sons by divers Veiters, and died; the EIA 
enter d and died without Iſſue, and his Heir Collateral enter d, and the 
Toungeſt Son brought Scire facias to execute the Remainder in Fee, and hid 
Execution; For the Fee was not executed in the Eldeſt Son, by Reaton 
that he was ſeiſed of the Tail, and the Fee was in Abezance, and yer was 
in him to give, charge and forieit. Br. Execution, pl. 67. cites 24 E. 2, 
30, 31. | 
12. Land is given to A. for Life, Remainder to B. for Life, Remainr 
to the right Heirs of ed pg A. there A. may give or torteir the ['eo-Sim- 
ple, tho it be not veited in him during the meine Remainder; quod not, 
Er. Done & c. pl. 55. cites 24 E. 3.70. & P. 5 E. 4. to. 2. 
: Le. $3. pl. 13. A. dev iſed Land ro his Wife for Life, ſo that f He be diſi url d, rien 
110. in S.C. the Land to remain to F. S. in Fee; Here is no Remainder till the e 
Arg. cites be diſturb'd. Arg. 3 Le. 182. pl. 233. in Large's Caſe. — cites 24 £. 4. 
> Card & P. Fjrzh. Formedon 68. | 
14. Land was given by Fine zo A. B. and C. and to the Heirs t 
Bey of C. and for Default of ſuch Iflue Remainder to the right Hors 0! 4 
C. dy d without Iſſue, B. dy'd, and aſterwards A. dv'd, his Heir >rove'! 
a Scire ſacias out of the Fine. Adjudg'd, That it does not lie; For tt? 
Fee was vetted in A. the Detendant's Father, tho' Ex vi Verbi tac Re 
mainder was limited not to the Father but to his Heirs. Per Mano 
J. 3 Le. 20. in Cranmer's Cafe. — cites 40 E. 3. 20. 58 
15. It a Man /ea/es his Lands for 9 Years, upon Condition tt H- 
Leſſee be diſturled within the Terim, that the Leſſte ſhall have Fer; u 
Termor aliens within the Term before Diſturbance, this is a Eise 
the Leſſor, by which he may enter or hae Aliite ; For the es E 


— - — — Oo * 
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Remainder. 


in him till the Condition is broken, Br. Conditions, pl. 121. cites 43 


All. 41. 7 
16. In Dower Land was given to the Baron and Feme in Tail, the Re- In this Cat 


mainder to the Heirs of the Body of the Baron; and after the Feme died if after the 
without Iliue, and he took other Feme and died, the 2d Feme ſhall be en- Neath of the 


dow'd ; For the Remainder in Tail veſted in the Baron, by reaſon that 2 — ; 
; 45 - a 1 8 7 *Y - c are les by 
the Donce was only Tenant tor Lite in EtteEt, alter the Death of his Detanlt in 


Feme without Illue. Br. Dower, pl. 25. cites 50 E. z. 4. Precipe qued 


: : : Red lit he 
all hate Quod ei Deforceat, quod clamat Terere ibi et Heredibus de Corpore ſuo; For the firit Ta who 1 
ermined by the Death of the Feme without Iſiue, and then the Baron being in Eftect but Tenant for 
Life by the firſt Eſtate, this now Hall merge in the Remainder ; and therefore the /vcond 7 ri! Was exernt'd 


at the Time of the Recovery by Default. Br. Quod ci deforceat, pl. 11, cites 50 E. 3 4 Per Littleton 


17. It a Man eaſes to A. for Lite, the Remainder to B. in Fee, and after 
the Tenant for Life leaſes to the [114 B. for rhe Life of B. and H. des, his 
Feme is barred ot Dower, and ſo fee that B. was not ſeiſed in Fee, nor 
was it a Surrender; For if A. ſurviv'd B. then A. ſhould re-have che 
Land. Br. Eſtates, pl. 67. cites H. 13 R. 2. aud Firth. Dower 55. 

18. Where Efate is made to the Baron and Feme for Lite of the Heine 
the Remainder to the Baron in Tail, the Remainder to the right Heirs of the 
Baron, he has but an Eitare for the Lite of the Feme during her Lite. 
kr. Eſtates, pl. 45. cites 8 E. 4. 20. 

19. If a Man gde Land 70 One wwho has a Feme, and to a Fem: who has A Devi u 
a Baron alive, and the Heirs of their 2 Bodies legetten, this is a good Tail 4 Man and 
For the Feme of the Man may die, and the Baron of the Fenie alt, and =_ _ 7 
then the Man and the Feme may 1ntermarry, and ſo they arc ſeiſed in ay 1 FT 
Tail immediately. Br. Eſtates, pl. 22. cites 15 H. J. 10. makes an 
executed, tho the Nevi/ve has a Wife at the Time. Per Hale Ch. J. Vent. 228. Mich. ON K K 
in the Caſe of the King v. Melling. 


20. Giſt to Baron and Feme, and to the Heirs of the Body of the Srv. Co. Litt. 

dor; becauſe ir is uncertain who ihall furvive, the Eſtate Vail is not velt- 20 X. veſt 
10 Rep. 51. in Lamper's Caſe, cites Reg. Orig. 249. b. TENT LET 

el 1 P. 5 P 7 1 8 g. 239. b I” a Survi- 

: . ta : WIS cr 

21. Feollment in Fee to the Uſe of A. for Life, Reminder to the Uſe 

of A. for Life, aud the Heirs of his Body, A hus Eſtate Tail exccuted in 

Polletiion. Per Manwood J. 3 Le. 20. Hill. 14 Eliz. C. E. in Cran- 

mers's Cale, 


but in the ot er Caſe not. Per Manwood. 2 Le. 6. 6.95916 ECAC 7. 
In Cranmer's Cale. minder to 
his fir and 
other Sons of the Marriage in Tail Male; he who has the Reverſion in Fee, ard whoſe Heir A. is, 
recites this Settlement in his Will, and deziſes the Lands to the firſt Sen of 4 Ste u cordling to the 
lement, 474 . die wvitbent Iſſue of that Marriige, he charges the Land with 44031. ard pives A. 
Powe 
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396 Remainder. 


Power to make a ſointure to any ſecond W ife, and then deviſes to the firſt and other Sons of At 
Tail Male; and if he die without Iſſue, then he deviſes the Land cer m Fee; the Teſtator die ; 
having v Hon at the Time of the Teſiator's Death A. ſuffers a Recovery. The Queſtion Was, Tu 

Eitate A. had, whether Fee, Fee-tail or for Life. Holt Ch. ] ſeemed to think this a Fee, and (ja "om 
admitting that (ue wou'd be an Implication of an Eſtate to the Heirs of the Body of A. yet he could an 
be Tenant in T; for if one be Tenant for Liſe by Deed, and Rever/ioner deviſes to his Heirs of his * 
this being by ſexeroi Conteyarces, the Eilate is not executed. Skin. 558. Mich. 6 W. & NI. B. R. Mo? 
v. Parker. S. C. 4 Mod 316. accordingly. Ld. Raym. Rep. 37. Paſch.; W. 3. Fs 
But by Holt Ch. |. It is impcſhible to make this an Eftate Tail in B for nothing is given to him 4%, wh 
Deviic, but be hes only the Eſtate that he had by the firſt Settlement. Ard he cited 29 Ed 3 „ den 
Eſtate for Life is given to A. Remainder to the Heirs of the Body of B. A. athigns his Estate do B. h. 
which B. becomes Fevant for the Life of A. Remainder to the Heirs of his Body, yet he has not an 1. 
tail executed in himſelf, but the Remainder continues in Contingency. So here, there being two 
Conveyances, this Devite cannot be tack'd to the Eſtate for Life limited by a different Conve. 
ſuit conceſſum by the other Juſtices. : 


— 
— 


1 * 
4 


an En. 
Ieveral 


dNce , quod 
+ 


Per Holt 24. As, a Leaſe is made to A. for Life, Remainder to the right Heirs | 
Ch J. Shia. H. B. purchaſes A.*s Hſtate, the Eſtate in Remainder is nor executed lor 
81. wy in it js not conveyed by the Grant of the firſt Grantor, but by the Acc a 
Moor v. another Perſon alter the Grant 2 Le. 7. Per Dyer Ch. J. in Cranmer' 
Parker. Cale. 

25. A. makes a Leaſe for Life to B. Remainder to A's Fxecntors (p 1+ 


Years, Remainder in Fee to a Stranger, the Remainder tor Years js good 
for the Letior cannot limit ſuch an Eſtate to himſelt, and the Execuo:. 
ſhall rake the Eſtate as Purchaſors, and the Term thall be in Aανẽ rl 
Als Death. Per Dyer Ch. J. 2 Le. J. in Cranmer's Cate. : 

26. Feoffment in Fee to the Uſe of his Will, and deviſed chat t 


— 


. 
i 
4 

. 


out Impeachment ot Waſte, and after his Death zo the next F 


Heir of the ſame Heir lawtully begorten ; and tor Default oi tuck Ius 


C. and D. a Son, and died; C. had Iſſue two Sons E. and F. -C. alien'd by 
Fine ro].S. Afterwards D. levied a Fine, and therein release t with h art 
ty to J. S. At the Time of the Fine levied by D. his Heir Apparent was F. 
but aſterwards D. had Itlue two Sons F. and G. Jeiteries}, thought th til 
Limitation from Heir to Heir was in Elleèt an Eſtate Tail, and that the He- 
cial Words will not make another Eſtate to pats than what the Law 
wills. Per Gawdy J. Every Iſſue begotten between B. and Y. Wall 


| 
the Heir Apparent of ſuch Otiender, as tho* he were dead ; B. tad 1: 


have an Eſtate for Lite ſucceſſively, and a Remainder in Tail esta 
as right Heir of the Body of B. and M. and this Eſtate Tail al nor \« 


* 


executed in Poffeſſion, becauſe of the Meſne Remainder tor Lite limited 


to the Heir ot the Bodies ot B. and M. and that theſe Nleſue Remi: 


ders, tho? Contingent only, ſhall Vinder the Execution of the FE itutes |: 
Lite, and in Tail in Pottethon. Southcor J. to the fame Purpose. 4 


Wray Ch. J. B. and C. have bur for Lite, tor they are Purchalots by 
Name (Heir) in the S17gular Number, but when he adds (tor VV wt of 1.4 


Iſſue to the Heirs of the Body of B.) in the Plural, now B. his an [5 
tance, and C. being the next Heir of the Bodies of B. ant . 
Fitate tor Lite, and alſo e the Body of B. has a Reminder 
Tail to him limited, and the Meſne Remainder limited to och ors v7 
the next Heir of the Body of B. being in Aveyance, became te 
the Name Heir (His Father being alive,) thall not hinder the {ixcout. 
theſe Eſtates, bur they ſhall remain in Force according tone 
the Common Law; and that by B.'s levy ing a Fine the Uo 

in C. and when C. levied a Fine the Uſe was veited in D. 
next Heir, and thall not be deveſted by the Birth ot E. and . 
but that the Forſeiture was only ot the Frechold, and ner 


1 ng EM 


. 
— 1— 


— 
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— 


„ 


of Inheritance. See Le. 256. pl. 345. 18 Eliz. B. R. Manning v. A 


dre s. | t 
2. Leaſe for Life to B. Remainder to B.'s right Heirs, is a Fee execut- * Br. Eſtate, 
ed. 4 Le. 21. pl. 67. Mich. 19 Eliz. C. B. Anon. and 188. pl. 293. pl. 5. cites 


4Þ»& 1— 
8. R. Anon. pl. 6. Cltes 


0 E. 2. 9 — 
|. 7 cites 45 E. 3. 19-——The ſubſequent Words do merge ard deſtroy it, by turning it * an Eftare - 
and the Reaſon is, becauſe ſuch ſubſequent Words are expreſs. but it is otherwiſe where the raiſins an 
Eſtate in Tail &c. would contradict the expreſs Limitation, and confequently the Itizent of Teſtator 
Kc. See Wms's Rep. 56. Hill. 1702. Bampfield v. Popham. ; 


28. But Leaſe for Jeers to B. Remainder to his right Heirs, and Li- 
very accordingly, the Remainder is void, becauſe there is no Perſon in 
Elle that can take by the Livery, and every Livery muſt have its Ope- 
ration preſently. 4 Le. 21. and 188, Per Dyer and Manwood. Anon. 

29. A. makes a Feoffmment in Fee, to the Uſe of himſelf for Life, and Put if the 
after his Death to the Ule of his Heirs, the Fee Simple is executed. Arg. r 
i Rep. 95. b. Trin. 23 Eliz. in Shelley's Caſe. to the 


U ſe of him 
- ſelf for Life, 

and aſter his Death to the Uſe of his Fleirs, and of their Fleirs Female of their Body, in this Caſe the 
Words (His Heirs) are Words of Purchaſe, and not of Limitaticn ; for then the Words ſub{cuent 
(And of the Heirs Female of their Bodies) ſhould be void. Arg. 1 Rep. 95.b.— Lev. 433. in Cate 
of Loddingron v. Kime, ——Ir is Eftate Jail, and not Fee-ſimple, becauſe then the Words (And to 
their Heirs Females) ſhall be fruſtrate. Per Richardſon Ch J. Litt. R. 345. Mich. 6 Car. C. B. in 
Beck's Caſe, alias, Moreton v. Nichols. 


zo. A Deviſe to a Woman /o long as ſhe ſhall remain Scle, and then 79 A. deviſed 
remain to B. this Remainder ſhall not begin till che Marriage. Arg. 3 ar 
Le. 182. pl. 233. Mich. 29 Eliz. B. R. in Large's Caſe. 1 


during her 

. Life, it e 
Goes not marry; but if ſhe does marry, then he will'd that B. his eldeſt Sn ſhall preſently enter after her 
Marriage, and enjoy the Premiſſes to him and the Heirs Males of His ody; and for Default of ſuch lflue 
to his Son C. and the Heirs Males of his Body &c. this was an Eſtate Tail executed in B. Raym. 427. 
42S. Hill. 32 & 33 Car. 2. B. R. Brown v Cutter. 2 Show. 152. pl. 134. Brown v. Cutler. S. C. ac- 
oy by 3 Juſtices. —Raym. 430. ſays the Ch. J. did nor fit all that Term. — Luxford v. Checke, 
d. C. 3 Lev. 125. Mich. 34 Car. 2. C. B accordingly. 


31. A, leaſed by Indenture o B. C. and D. Habendum fer 3 Lives, and Le 317. 
the Life of the Survivor; provided nevertheleſs, and it is granted and 7 1 
agreed, that during B. “s Life, neither C er D. ſhall take any Profit of the e < 
Land. Adjudged that the Prov iſo does not make the Eſtate to enure by 

Way of Remainder, but is meerly a Collateral Covenant, and B. C. and 

D. notwithſtanding the Proviſo, take their Eſtates in jointure. Mo. 

267. pl. 418. Mich. 30 & 31 Eliz. Leverſage v. Cable. 

32. A. makes Feoffinent in Fee to the Uſe of himſelf for Life, and after to 1 Rep. 1335. 
the Uſe of his firft Son which ſhall be in Tail, and for Detault of ſuch 136. b. 137. 
liiue to the Uſe of B. in Tail, and for Default of ſuch Iſſue to the Ule O_ by 
ot C. in Tee; A. has Eſtate for Lite, Remainder to B. in Tail, Remainder 2 * 
to C. in Fee, and no Eſtate is put in Abeyance, or left in the Feoffees; but the future 
It afterwards A. has Ie a Son, then the Poſſibility which the Feofſee had, Uſe cannot 
comes to an Eſtate in Law, and now the Statutè executes the Poſſeſſion, m— =—_ a 
according to the Limitation of the Uſe ; but if A. be diſſeiſed before the ce 
Birth of the firſt Son, and after he has Iſſue a Son, now nothing veſts in the cat of an Ute, 
Son, becauſe it ought to be an Uſe in Eſſe betore the Statute can execute 

the Poſſeſſion. Arg. 1 Rep. 130. b. Hill. 31 Eliz. in Chudleigh's Caſe. 

33. A. deviſed to B. and C. Lands for Payment of Debts and Leg ac ies, 

"nd afterwards to D. tor Lite, Remainder to the firſt Son of D. in Tail, 
Remainder to the Heirs of the Body of B. This Eſtate Tail is not exe- 

cuted for the Poſſibility of the Meſne Eftate that may interpoſe, and rhere- 

lore is always d1sjoin'd during the Lite of D. ſo that of that Ela his 
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then by Ope- 


'Y 98 Remainder. 


Wife cannot have Dower. Cro. E. 316. Hill. 36 Eliz. B. R. Cordial 
Caſe. 
34. If a Limitation be to the right Heirs of F. S. and he has Iſſue , 
Daughter, and dies, his Feme enſeint with a Son, who is aſterwards born 
E the Daughter ſhall retain it; for the Eſtate was executed in her 
: er 2 Juſt, Cro. E. 334. Trin. 36 Eliz. in the Caſe of Frederick v. Fre. 
erick. | 
8. P. Br. E- 35. Land was given to Baron and Feme for their Lives Et Diutius corn 
ſtate, pl. *5- Vjventis, Remainder to the Heirs of their Bodies, This is an Eſtate Tail 
Lo al? he  Execured by Reaſon of the immediate Remainder. Arg. Bulſ. | 
by all the , y Nea g e g. Bull. 220. cites 
Juſtices it as ruled 36 Eliz. B. R. in the Caſe of Cheek v. Dale. 


notwith- 
ſtanding the Words of the Statute Quod voluntas Donatoris &c. Br, Noſme, pl. 30. cites :-H$ 
as held there by ſome, that ſuch Remainder cannot be veſted in the Lite of the Baron; For there is 
no Eſtate in the Baron, by reaſon of the Eſtate of the Feme.— Br. N. C. 37 H. S. pl. 302. S. C. 


If B. had 36. A Tenant for Life, Remainder to B. in Tail, Remainder 70 A, jy 


2 2 Fee; A. acknowledged a Statute and died, B. died without Iſſue; All 


then A. hag the Juſtices conceived that the Heir of A. takes by Deſcent, and tne 
had a Fee- Land liable; But adjornatur, Cro. E. 355. Mich. 36 & 37 Eliz. C. B. 
ſimple. Br. Pethouſe v. Crane & al. 


Eſtates, 


pl. 5. cites 33 H. 6.5. — S. P. Br. Ibid. pl. 59. cites 46 E: 3. 16. 


The Eſtate 3. A Man in Conſideration of Marriage covenanted to ſtand ſeiſed to 


Lee Ow the Uſe of himſelf and M. whom he intended to marry for their Lives, 
hade, viz, Remaindertotheir firſt Son of their Bodies begotten in Tail, and the Heirs Mai: 


till the of his Body, and ſo on to the 4th Son &c. Remainder tothe Heirs Males of the 
Hirth of the Body of Baron and Feme &c. Per Haughton, Doderidge, and Coke, betore 
firſt Son, and the Birth of the firſt Son the Baron and Feme have Eſtate Tail executed 
ration of notwithitanding the contingent Meſne Remainder. Roll. R. 117. Paſch. 


Law the 13 Jac. B. R. Bowles v. Berrie. 
Eftates are 

divided, i.e. the Baron and Feme become Tenants for their Lives, Remainder to the Iſſue Male in Tail, 
Remainder over; For the Eſtate for their Lives is not abſolutely merged, but with this implied Limita- 
tion till they have Iſſue Male. 11 Rep. 80. Lewis Bowles's Caſe, 


Heirs of F. S. Remainder to F. D. and his Heirs, it ſeems to be the better 

Opinion that the Fee is in J. D. Per Crooke J. Litt. R. 161. Mich. 4 

Car. 2. C. B. in the Caſe of Barton v. Nichols & Smith. 

Raym. 36. 39. A. Tenant for Lite, Remainder to his Wife Fi Life, Remainder t 
S. C Ad- the Heirs of their 2 Bodies Remainder over, the Eſtate Tail is not execu- 
id 82 Trin ted in A. becauſe of the * interdening Eſtate for Life limited to the ile, 
14 Car. 2. B. ſo that a Fine and Warranty by A. and his Wife makes no Diſcontinu- 
R. adjudged. ance, nor the Warranty any Barr. Lev. 36. Trin. 13 Car. 2. B. R. 


3 G Stephens v. Britridge. 
the Re- | 
porter ſays, He heard that Judgment was affirmed upon Error bropght in the Exchequer Chamber. 


- * Kut where the intervening Eſtate is for Years, it ſhall be no Impediment, but that the Freehold u! 
ſufficiently joined in the Husband Simul & Semel, ſo as to intitle the Wife to Dower, tho' Ceilct Exc- 
cutio till the End of the Term. N. Lutw. 226. cites Perk. S. 336. [335] 


38. Feoftment to the Uſe 5 A. for Life, Remainder to the Riglt 


Sid. 247. 40. A Marriage Settlement was to the Uſe of the Husband and I itt 
S. C. but re- for their joint Lives, Remainder to the Heirs of the Body of the Wife a 


. of | | 
. be Highend to be be otten, Remainder (the we ſurviving the Husband) . 


che Hul the Rae for Life Remainder to the Right Heirs of the Husband ; | hes 


band and had Iſfue 2 Daughters, the Husband died, living the Daughters and the 
Wite for Wife; The Queſtion was if the Daughters ſhould rake or the M other ; and 


their joint -_ . is Was an E- 
Lives, and it was adjudged that the Mother ſhould take; For that this was do 


a/ter the De- 


Remainder. 


4. 


„ 
— 


of wh Jo v. Langley. 
e 


a ſudgment given in B. R. in another Caſe upon the ſame Will wo PoE) to be a Remainder 


Lords. 


42. A. ſeiſed of Lands in Fee made a Deed Poll as follows, viz. Know 
ve &c. that in caſe I die without Iſſue that my Lands may continue in in 
Bleed, and for the Natural Love which I bear unto my Niece J. F. Have 
riven, granted, and Confirmed, and do give Ec. tomy ſaid Niece Y. &. 
all my Lands to the Uſes after-mentioned, 1. e. To hold to the Uſe of me the 
ſaid A for the Time of my natural Life, and after to the Uſe of the ſaid &. &. 
my Niece, and the Heirs of her Bod) Cc. No Livery was made. Aiter- 
wards A. made a Feottment to a Stranger, S. S. entered upon the Feoflee 
as tor a Forteiture, and the Court declared they were all of Opinion tor 
S. S. the Plaintiff in Ejectment, viz. that the Conſideration, and the 
Deed itſelt were ſufficient to raiſe an Uſe in Remainder in Tail to the 
ſaid S. S. by way of Covenant to ſtaud ſeiſed. Carth. 38. Trin. 1 W. & 
M. B. R. Harrifon v. Auſtin. 

43. A. on Marriage ſettles Land on himſelf for 99 Years, if he live (6 
ling, Remainder to Truftces and their Heirs to preſerve Contingent Re- 
mainders during his Life, Remainder to the Heirs of his Body by the Nie; 
They have 2 Sons B. and C.—A. is barely Tenant for 99 Years, it &cc. 
and the Efate Tail is veſtedin B. in Equity, and a Fine and Feottmenrt by 
A. and B. and the Truſtees is a Bar, and no Breach of Truſt. 2 Vern. R. 
754. Mich. 1717. Elie v. Osburn. 


* 
2 —— —"— —— 


(H) hat ſhall be ſaid a Remainder Attac, and 
what a Remainder in Abeyance. 


Right Heirs of the Body of the Baron and Feme begotten, this Rr- 
mainder is not attached in the Feme, but is in Abeyance ; For he 
who ſhall have it, ought to be Heir of the Body of both, and the Ba. 
don cannot have Deir during his Life, and he may ſurvive the Wite, 
and then none ſhailhave it, therefore it is Abeyance, My Reports 12. 
d. Lane v. Pannel. 14 Jd. Adjudged. 5 2 

2. So if the Baron makes Feoftment to the Uſe of his Wile ſor Lite 
Remainder to the Right Heirs of the Body of the Baron and Hen, 


Us Remainder is Abeyance, D. 1. Ma. 99. 71. 


2. When 


Egate Tail executed Sub e, viz. Not as to the Diviſion ot the Jointure, ce 
but to other Purpoſes. Raym. 126. Paſch, 1) Car. 2. B. R. Nerrel v. 9 %% Re- 


0 maindor 10 
Rumley. a ; the Fleirs of 
the IT ife begotten by the Husband, Remainder to the Wife for Life. 


e of either 


472. pl. 647. 


1. JF the Baron ſeiſed in Fee of a Copyhold, ſurrendered it to the bee (F) pl. 


Ule of his Feme and J. S. for their Lives, the Remainder to the the 
0 Notes, there. 


. * * oy” Fe 


D — I 
A 


* 
* 


* 
* 5 
. ** 2 TY OTE 2 — - 
< - +a „ 
＋ — 2 1 > 
2 — — — 
* th 8 — 


— Oy — 


— - 2 = _ 
2 —— 2 8 . — 2 — — . _ 
DWP — W C% 5 — = g 39 

7 3 AS — 


- - 2 : —_ 
EE X C23 
. 
—— 
* 


* 


3 
— 2 2 
* 4 


CA 6-4 
- - 2 ů — = — 


— 3 — 
p r a Oo K I Y 
l LY __ * * 2 4 my 
4 iS. Aa — 1 2 2 
4 % — 2 9 a FA = 
. a 7 — 


—— p ů — 


——— 
F . — — T < 
32 — 2 9 — 3 * 8 


- 
—— — => 
— 


1 — — — 
3 — . Cx 8 
4 * a —— 
. 


fx. 0 he. 
Les 
. 
. 
: $ +. ff er 8 


4 * by 
= ” 
” x" 
- - 
Jos 


x 
3 
* 
4 
— — 4A aw s 


9 — 
00 7 a. £4 


= WO — 
— + 


Lp 


— » 
* 
* 


. = An "I 
- I. wt 
1 Ry) < . 
— — g 
> — — 


— ̃ .- 2 2 


400 Remainder. 


Fee 'G) 3. When the Anceſtor by any Gift or Conveyance takes an Eſtate of 
8 Franktenement, and in the ſame Conveyance Or Gift, there is an Etat 
* Fol. 218. in * Fee, or in Tail to his Right Heirs mediately (viz where s 
C—>J an Eſtate for Life, or Tail interpoſed berween the ſatd Eſtates) pet 
\. cove- this Remainder ſhall attach immediately in the Anceſtor, and aj 
lun ank nis not be in Abeyance. 1 Rep, 104. Hels Caſe, 40 E. 3. 10. Ad. 
Heirs to JUDgeD, I 11), 4. 74. 24 E. 3. 36. 27 E. 3. 87. b. 
ſtand ſeiſed 

of Land to the Uſe of himſelf for Life, Remainder to B. for Life, Remainder to the firſt Son of P. jy Tail 
Vale, and ſo on to the 4th ; and ſo ſeverally and N every of the Fleirs Male of the Body of h. FO 
the Heirs Male of their Bodies Remainder to C. Proviſo if B. die without Iſſue Male, then &. A, dic, 
B enters, and ſuffers a Recovery, wherein he is vouched, and vouches the Common Vouchee; B, dies 
without Iſſue Male, Adjudged in B. R. that B. had but Eſtate for Life, and that the Words (every of 
the Heirs Male) was intended (Sons) But the Judgment was reverſed in Cam Scacc. and there adjudy's 
an Eſtate Tail in Z. 2 Jo. 114. Liſle v. Grey.-—-—Pollexf. 588. S. C —2 Show. 6. S. C. in B. 1 
—— 2 Lev. 223. S. C. but no judgment. Kaya 278. 8. C. but No Judgment. | 
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Ifa Leaſe be 4. But when an Eſtate of Franktenement is ſo limited to B. and g 


10.one *or Medlate Remainder to bis Right Heirs, chat it may be that all che 
oo % > Eitates may determine in the Lite of B. and the Eſtate of B. alſo, therg 


— the Remainder to the Right Heirs of B. is in Abepance, and ſhall 
ver Re- nat attach in the Lite of B. becauſe during the Life of B. he cannot 
mainder in have an Heir to take the Kemainder. 


dee to the 
Right Heirs of the firſt Tenant for Life, if all die the Heir ſhall be in as Heir; For by Poſſibility hi; 
Father 3 have had the Poſſeſſion. Br Done &c. pl. 11. cites 11 H. 4. 74. 
Where Land is given to . N. for Life, the Remainder to F & for Life, the Remainder tothe Heirs Mal; 

of the Bedy of the ſaid M. N, who has 2 Sons, the eldeſt has [ſſue a Daughter, and dies, and JW. N, and 7. 
F. dies, the youngeſt Son ſhall have the Land as Heir Male, yet he is not Heir in Fact, but his Niece; 
Heir to ys Faber ; For neither the firſt Veſting, nor the Remainder is Material. Br. Noſe pl. 32 
cites 37 H. 8. 
For where the firſt Eſtate for Life is executed, the Remainder over Ut ſupra, the Remainder may chend 
in Aleyance till &c. Ut ſupra, but contra of Remainder to the Right Heirs ; For none Can have this but he 
who ſhall be Heir in Fact. Ibid, See (I) pl. 1. 


—_- > EE RT ICIS To ᷣ ＋òfſ—— 


See(K)pl.i. F. As if a Feoffment be made to the uſe of A. and B. during their 
joint Lives, and after the Death of either of them to the Uſe of C. tor Lite, 
and after to the Uſe of che Heirs of the Body ot E. tho B. has a 
| Franktenement in Remainder to his Hetrs of his Body begotten, 
d yet this Remainder does not attach, but is in Abeyance ; ve 
ij cauſe it A. and C. die in the Lite of B. the Eſtate ot B. 1s deter: 
mined, and the Remainder to C. ended, and pet the Remainder to 
the Right Heirs of the Body of B. cannot take Effect, becaule B. 
cannot have an Heir during his Lite, and a Reinainder ſhall not at 
tach, but ſhall be in Contingency, ſcilicet in Aveyance, when ic my 
'l happen that it ſhall never take Kttect. : _ 
| Land leaſed 6. Tf a Man leaſes ro B. tor Lite, the Remainder to his Executors tor 
1 N = 11 Years ; the Term for Bears ſhall veſt immediately in B. fo that e 
1 bald, jos {all forteit it, or may grant it ; For as the Anccttor aud {ter ate 
| Years to bis Correlarives in Caſe of Inheritance to make a Remainder ta the B19): 
| Heirs the Deirs of him, who has a Franktenement before limited tam: ta d. 
| Remainder tach ; lo the Teſtator and Executor are Correlatives as toa Chad 
| in Abey- to make the Remainder tor Bears to veſt in the Teſtator, ds l 
if ance till the Har been limited to him and his Executors. Co Litc. 5 4. b. Wockt 
1 Death of the gre cited Mich. 40 and 41 Eliz. B. Rot. 2215. between Y 
| Leſſee, an Harke. Dill. 42 El. in the Court of Yards 
q | ett in the Hir P ohn Savage's Caſe. 
| Porchafor, and as a Chattle and ſhall go to the Executor of the Heir &c. and the Tenant for Lie 
meddle with it; For it is not in him. Per Dyer ; Le. 23. pl. 49. Hill. 14 Eliz C. B in Crane” 
Caſe. | | 


Sc te 


Remainder. 401 


1 tac, upon a F ine that was levied to J. and A. his Heine in Tai J The Re- 
the Remainder 10 A. it Fee ; the Baron and Feme hd I{/ue a Soa ; Ihe Ba- 1 0 
ron died, and after che Feine 7004 another Baron, and had Iſiue aut her Son, er 
and died; the Eldeft Son enter 4 and died without Iſſue, and the Heir Colt fin till the 
ieral of rhe Eldeſt Son enter & as in the Remainder in Fee, againit whom Tail be de- 
the Youngeſt Son of the Half Blocd brought Scire facias to execute the Fee=Sin- by 8 
And the beſt Opinion was, Thar it well lay; For the Fee-S1mple 3 
15 uct executed iu the E deft Son; tor he was ſeiſed in Tail, and the bee vive ar l 
7 ia Abeyance z and thereſore it was not executed in him, and now the keir ir. Br. 
Youngelt Son of the Halt Blood is Heir ro A. of the Fee-Simple, chere— Diſcert, pl. 
fore he thall execute it. Br. Scire ſacias, pl. 126. cites 24 E. 3. 30, 62. &C. 
& 37 E. 3. Alſiſe 4 Where it is adjudged tor the Youngett Son, and 

ver the Eldeſt Son might have given the Fee-Simple, or“ charged it, or“ The in- 
lorleited it by Attainder of Felony, but yet it was not executed in him, wermediate 
therefore whoſoever is Heir to the Anceſtor when the Fee falls he thall RES 


have Execution thereot ; quod nota. it by Statute, 


udgment 
or Recognizance ; and they were fo ſeiſed that if a Writ of Right had been brought ad them they 
might have join'd the Miſe upon the nicer Right, which proves that they had a Fee, and tho' it was ex- 
pectant on an E ſtate Tail, and he who claims the Reverſton as Heir ought to make himſelt ſo to him 
who mace the Gift. Per Eyre J. 3 Mod. 256. in the Caſe of Kellow v. Row den. 


g. A. devis'd BI. Acre and Wh. Acre to M. his Wife 5% Lie, and af- 
ter her Death B/. Ace to B. and his Heirs for ever, and IH. Acre to C. and 
hs Heirs tor ever ; Item, I will that the Survivor of them f be Herr to 
to the other, if either of them die without Iſſue; This is an immediate Eftue 
Tail. Bur it it had been, TT har it he die without lilue in the Lite of 
the other, or before ſuch an Age, that then it thould remain to the other; 
it might perhaps be a Contingent Deviſe in Tail it it mould happen, and 

not otherwile ; But as it is it is an abfolute Eſtate Tail Immediately, and 

the Remainder limited over. Cro. J. 695. Mich. 22 jac. B. K. Chadock 

v. Cowley. 

9. A. ſeiſed in Fee, had Iſſue 2 Sons, B. rhe Eldeſt, and C. che Voungeſt, 8 GC Ran, 
and deviſed the Land 7o B. for Life, and if B. dies without Iſſue living at his 2S. 1d 
Heath, that then the ſame ſball remain to C. in lee; out if H fhall have Iſſue e 
ling at his Death, then the Fee ſhall remain to the right Heirs of A. for a 4558 
ever, B. enter'd and fulter'd a Common Recovery, and died without Comingcne. 
ue; whereupon C. enter'd upon the Detendant, and leas'd ro the Plain- happens, the 
ut, Reſolv d per tot. Cur. That B. took only Eitare tor Lite, the Re- 1% 
mainder to his right Heirs not executed; and tio? B. be Heir, to whom red 
the Reverſion deſcended, yet this ſhall not merge the Hſtate tor Lite Jy 1 con. 
contrary to the expreſs Deviſe and Intent of the Will, but fall Av, an (ord te 
Opening, (as they term'd it) for the Inter poſition of the Remaiaders, when Fe ior 
they ſhould happen to interpoſe between the Eitate tor Lite and the Fee; , 1 
and compar'd it to Archer's Caſe, Co. 1 Rep. Where tho' Robert the n Oh, 
Deviſce tor Lite was Heir, yet the Remainder to his nest Heir Male &c. And 
was Contingent, and not an Eſtate tor Lite merg'd by Deſcent of the vet 
Reverſion ; And fo here B.'s Eitare being only tor Lite, the Remainder I Ees WEre 
to C. was a Contingent Remainder, and barr'd by the Recovery. Lev. gc O-ini- 
11, 12. Hill. 12 & 13 Car. 2. B. R. Plunket v. Holmes. o, and 


Judgment 


if he has not Iſſue living &c. then to C. 


lo. Baron and Feme, Tenants for Life, Remainder to the Heirs of the Ba- Si. 153, 
n,; Baron deviſes to the Heirs of the Body of the Feme, if they attain to 14 Suu v. 
Vears, and dies; She marries again, and has attervards litue; but be- ,, 
lore this Iſſue comes to 14 Years, the ſullers a Recovery ; This, if good, erer 
not good as a Remainder but as an Executory Deviſe; and tho” the Þ. iu 
ile has Eſtate for Life, yet this is a ze Devile to take Jace after her 

| 3 KN Den , 


Niſ &c.— 8 C. Sid. 47. accordingly, and that a 2d Reſolution Vas, "Thar Tere is not a Continnen Y uhon 
4 Contingency, (for if it had been fo, it would have been void according to Stafftord's Cate &c.) But 
that it ts Oze and the ſame Contingency operating ſeveral Ways, ſc. It B. has Iituc, then to him in Fee, and 
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See (T) pl. 1. F. As if a Feoffment be made to the ule of A. and B. during theit 


400 Remainder. 


Fee 'G) 3. When the Anceſtor by any Gift or Conveyance takes an Eſtate of 
PE Franktenement, and in the ſame Conveyance Or Gift, there is an Eſtate 
* Fol. Zis in * Fee, or in Tail to his Right Heirs mediately (vt3. where 18 
anEſtcate for Life, or Tail interpoſed between the ſatd Eſtates) ye; 
> cove- this Remainder ſhall attach immediately in the Anceſtor, and ſpal 
im and bis not be in Abeyance. 1 Rep. 104. hs Caſe, 40 E. 3. 10. Jy; 
Heirs to judged. 1 11), 4. 74. 24 E. 3+ 36. 27 E. 3. 87. b. 
17 ſeiſed 

of Land to the Uſe of himſelf for Life, Remainder to B. for Life, Remainder to the firſt Son of P. i, c,, 
Vale, and ſo on to the 4th ; and ſo ſeverally and N ry every of the Fleirs Male the Buy of B 2 
the Fleirs Male of their Bodies Remainder to C. Proviſo if B. die without Iſſue Male, then &c. A. dic, 
B enters, and ſuffers a Recovery, wherein he is vouched, and vouches the Common Vouchee; B. giz, 
without Iſſue Male, Adjudged in B. R. that B. had but Eſtate for Life, and that the Words (every of 
the Heirs Male) was intended (Sons) But the Judgment was reverſed in Cam Scacc. and there adjudg d 
an Eſtate Tail in B. 2 Jo. 114. Liſle v. Grey. _—-—Pollexf. 588. S. C —2 Show. 6. §. C. in B. l. 
—— 2 Lev. 223. S. C. but no Judgment Raye 278. 8. C. but No Judgment. 


Ifa Leaſe be 4. But when an Eſtate of Franktenement is ſo limited to B. any q 


70.one *or Meditate Remainder to bis Right Heirs, chat it may be that all che 
 %. Eitates may determine in the Lite of B. and the Eſtate of B. allo, there 


divers Re— 


mainders o- the Remainder to the Right Heirs of B. ts in Abeyance, and ſhall 
ver Re- not attach in the Lite of B. becaule during the Life of B. he cannot 
mainder in have an Heir to take the Remainver. 


Fee to the 
Right Heirs of the firſt Tenant for Life, if all die the Heir ſhall be in as Heir; For by Poſſibility hi; 
Father might have had the Poſſeſſion. Br Done &c. pl.11. cites 11 H. 4. 74. f 
Where Land is given to . N. for Life, the Remainder to F S for Life, the Remainder to the Heirs Habs 
of the Body of the ſaid M. N, who has 2 Sons, the eldeſt has [ſſue a Daughter, and dies, and V. N, and J 
F. dics, the youngeſt Son ſhall have the Land as Heir Male, yet he is not Heir in Fact, but his Niece, 
Hetr to his b 
cites 37 H. 8. 
For where the firſt Eſtate for Life is executed, the Remainder over Ut ſupra, the Remainder may digen 
in Aleyance till &c. Ut ſupra, but contra of Remainder tothe Right Heirs ; For none can have this but he 
who ſhall be Heir in Fact. Ibid. See (I) pl. 1. 


ather ; For neither the firſt Veſting, nor the Remainder is Material. Br. Noſme pl. 45 


joint Lives, and after the Death of either of them to the Ule of C. tor Lite, 
and after to the Uſe of che Heirs of the Body ot E. tho B. has d 
Franktenement in Remainder to his Heirs of his Body vegotten, 
yet this Remainder does not attach, but is in Abeyance ; Be 
caule it A. and C. die in the Life of B. the Eſtate ot B. 1s deter: 
mined, and the Remainder to C. ended, and yet the Remainder ta 
the Right Heirs of the Body of B. cannot take Effect, becavle B. 
cannot have an Heir during his Life, and a Reinainder ſhall not at 
tach, but ſhall be in Contingency, ſcilicet in Aveyance, when i my 
happen that it thall never take Effect. | 
Land leaſed 6. Tf a Man leaſes to B. tor Lite, the Remainder to his Executors lor 
ro A.tor 11 Years; the Term for Bears ſhall veſt ummediately in B. la that he 
3 ſhall forteit it, or may grant it; For as the Qnceifor and elt at? 
Years to bis Correlarives in Caſe of Inheritance to make a Remainder to the Big 
Heirs the Jetrs of him, who has a Franktenement before limited to hum, ta 9; 
remainder tach; (0 the Teſtator and Executor are Correlatives as toa Chatte 
in Abey. to make the Remainder tor Bears to veſt in the Teſtator, as i! 
ance till the had been limited to him and his Executors. Co Lite. 54. b. wot: 
Death of the Are cited ich. 40 and 41 Eltz. B. Rot. 2215. between e 2 
Leſice, and. Sparke. Dill. 42 El. in the Court of Wards 
e e Fohn Savage's Cale. 


veſt in the 


Heir as a : | 3 
Purchaſor, and as a Chattle and ſhall go to the Executor of the Heir &c: and the Tenant for Lite cant” 


meddle with it; For it is not in him. Per Dyer 3 Le. 23. pl. 49. Hill. 14 Eliz C B in Cranmet 
Caſe. 


py. Cc re 
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Remainder. 401 


77 Sci. lac. upon a Fine that was levied to J. and A. his Fee tat Tail, The Re. 
the Remainder 10 A. 1 Fee ; the Baron and Feme head 1//ie 4 den; The Ba- Fare 
ren died, and alter che Feme 100k anot her Baron, and had Iſſ ue another 8 
and died; the Eldeft Son enter d and died without Iſſue, and the Heir Culs fn till the 
tere ot the Eldeſt Son enter'd as in the Remainder in Fee, agaiuſt whom Tail be de- 
the Younzeft Son of the Half Blocd brought dci re facias to execute the Fee-Sin- N g ; 
And the beſt Opinion was, Thar it well lay; For the Fee=Stple gg in 
g pct executed in the E deft Son; tor he was ſeiſed in Tail, and the bee give or f- 
vas in Abeyance 3 and therefore it was not executed in him, and now the feit it. Br. 
Youngelt Son of the Halt Blood is Heir ro A. of the Fee-Simple, there— c l 2 
ſore he thall execute it. | Br. Scire ſacias, pl. 126. cites 24 E. 3. 30, 62. ? cites 8. C. 
& 37 E. 4. Alſiſe 4 Where it 18 ad judged tor the Youngett Son, and 

vet the Eldeſt Son might have given the Fee-Stmple, or * charged ic, or“ The in- 
lorleited it by Attainder of Felony, but yet it was not executed in him, termediate 


; | XCcut e 
therefore whoſoever is Heir to the Anceftor when the Fee talls he thall Heis might 


have charg'd 


Judgment, 


or Recognizance ; and they were fo ſeiſed that if a Writ of Right had been brought againtt tem they 


might have joln'd the Miſe upon the nicer Right, which proves that they had a Fee, and tho' it was ex- 
eAant on an Eſtate Tail, and he who claims the Rcverſion as Heir ought to make himſelf ſo to him 


who mace the Gift. Per Eyre J. 3 Mod. 256. in the Caſe of Kellow v. Rowden. 


9 A. devis'd BI. Acre and Wh. Acre to M. his Wife for Lite, and at- 

ter her Death B. Ace to B. and his Heirs for ever, and  h. Acre to C. and 

his Heirs tor ever ; Item, I will that the Survivor of them fell be Herr to 

to the other, if either of them die without Iſſue; This is an immediate Eftue 

Tail. But if it had been, That it he die without Iilue 7 fe Life of 

the other, or before ſuch an Age, that then it ſhould remain to the other ; 

it might perhaps be a Contingent Deviſe in Tail it it ſtould happen, and 

not other w ite; But as it is it is an abſolute Eſtate Tail immediately, and 

the Remainder limited over. Cro. J. 695. Mich. 22 Jac. B. K. Chadoc k 

v. Cowley. | 

9. A. ſeiſed in Fee, had Iſſue 2 Sons, B. the Eldeſt, and C. the Youngeſt, & Raym. 
and deviſed the Land 10 B. for Life, and if B. dies without Iſſule living at his 2S. 1 
V:ath, that then the ſame ſball remain to C. iu bee ; out if Hall have Iſſue + 8 
Irving at his Death, then the Fee ſhall remain to the right Heirs of A. for nil we 
ever, B. enter'd and fulter'd a Common Recovery, and died without Contingency 
[ite ; whereupon C. enter*d upon the Detendant, and leas'd to the Plain- happens, the 
at, Refſolv'd per tot. Cur. I' hat B. took only Eitate for Lite, the Re-“ e 
mainder to his right Heirs not executed; and tio” B. be Heir, ro whom Cos Gas 
the Reverſion deſcended, yet this ſhall not merge the Hſtate tor Lite 2% 1 con- 
contrary to the expreſs Deviſe and Intent of the Will, bur fall /cave an ford te 
Openiaz, (as they term'd it) for the Inter poſition of the Remaiaders, when 1775 A ay 
they ſhould happen to interpoſe between the Eitare tor Lite and the Fee g, %i le 
and compar'd it to Archer's Cate, Co. 1 Rep. Where tho Robert the an Qing 
bevike tor Lite was Heir, yet the Remainder to his nest Her Male &c. And 
was contingent, and not an Eſtate tor Lite merg'd by Deſcent of the eee 1 
Reverſion ; And fo here B.'s Eſtate being only tor Lite, the Remainder A A FOE 
to C. was a Contingent Remainder, and barr'd by the Recovery. Lev. ſme Opini- 
11, 12. Hill. 12 & 13 Car. 2. B. R. Plunket v. Holmes. on, and 


Judgment 


that it is Oze and the ſame Contingency operating ſeveral Ways, ſc. If B. has Iſſuc, then to him in Fee, and 
if be has not Iſſue living &c. then to C. 


10. Baron and Feme, Tenants for Life, Remainder to the Heirs of the Ba- Si. 153, 
ron; Baron deviſes to the Heirs of the Body of the Feme, if they attain to 14 Suow v. 
Vears, and dies; She marries again, and has afterwards litue ; hut © nd Wa 
tore this Iſiue comes to 14 Years, ſhe ſuſlers a Recovery ; This, if good, aher 
Is not good as a Remainder but as an Executory Deviſe; and tho' the Pet. 
Wite has Eſtate for Life, vet this is a new Deviſe ts take [ace after her 

5 kk Death, 


have Execution thereof; quod nota. it by Statute, 


Niſi &c.— 8 C. Sid. 47. accordingly, and that a 2d Reſolution was, That Jere is not a Continoeny uten 
a Contingency, (for if it had been fo, it would have been void according to Staàfford' Cale &.) Hint 


Jucker S. C 


= — 
- _ 
2 


1 


424 


1 —_— 
— — 2 


; 1 r — T a0” 
4 N - A : 5 - — tains — * — 
— — — —— rl; 
2 


* 


2 


= 
* * 
— * 
22 93 -v — On 
—_— IS 


— 


- —R= 
I 4 5 & to * 
FR AT... » 


_ 
” << * 
Ee 2d 


Cr - 
. — — 


„ 


— wa, REEF = x 


* 
1 — 4 
3 go — — 


1 


oY — — ꝶ—œàq— —— a „ * „ A 
— / ö c EEE A 
2 - * >. 4 * a £ n *% W + 9 3 N 1 F F 

2 7 2 22 —— ooo or Sor rg 224 eo oe „„ 7 „„ a 

j„%ü ty ana CL * 


+ 
— 


* 


x 


* 8 — = r 

- Sal. <4 q n 792 
3 — 2 
- 


i” » 0 
1 - 2 
A mg Po «4 = 
©. 
- 2 — * 
Y —— 


Sy 


— * 2: -% 3 
CE Ta 
— 0 — 5 
— — 


3 
1 — 
>, 
— ———— OY 
— — ©. 


* . i = 


— 


1 
| 
i 
| 


- 
—_ 


- 


— - a 


>» - 
m—_ „ — 
— — . —·— ey rr 8 
8 Ss N - 1s » * — — — _ 
— + * 9 CSE - 4 


= . 2 
* — — * 
4 % _ ” mn 
= = — — * 
* * — . — Do N — 


- — A > 
- 


— 


——_— 


= 


— 


- - © - - 
— . 
— a 


J 
* CY . S- * © = 
"Ion F — — — 2 __ - - = — . 
* ——c__ : —é 
===. — — CSS 7 — — * 6 i — — * 


— — ne — —— 


— 


— _—_— 


— 
— — 


402 Remainder. 


—— 


Death, and is not as a Remainder join'd to an Eſtate. Lev. 1 35, 136 


Trin. 16 Car. 2. B. R. Snow v. Cutler. 
11. A. intending to levy a Fine and ſuffer a Recovery, declar the 
ſhould be to the Uſe of Baron and Fente for their joint Lives „and after 2 
Deceaſe of either of them Remainder 7o the Heirs of the Wife, begotten 4 
the Hausbau, Remainder to the Wife fer Life; Baron dies. The Cons 
agrerd, 'Thart here was no Contingent Eſtate, but that it is Eſtate Tail 
executed. Sid. 247. pl. 12. Paſch. 17 Car. 2. B. R. Merril v. Rumſey 
4 Mod. 3%. 12. A. ſeiſed in Fee by Deed and Fine, ſettled Lands on his own Nat. 


8. BOD riage to the Uſe of himſelf and his Heirs, until the Marriage take Elec: 
. -1 . 41H 0 1 Ps Bs n * k 
1 2.a4ndg'd and aſterwards to the Uſe of the Wife for Life; and after her Death then 


ac-,14ingiy ;to the Uſe of the Cg ni ces in the Fine and their Heirs during the Lit, g 


Vor ng Uie A. upon Truſt, to permit and ſuffer him to take the Profits &c. and aiterwa:;, 
1 to the 1/4 and every Son of that Marriage in Tail Male; and for Want of ſuch 
10 ae x. Iftue, to the Heirs of the Body of the ſaid A. and for Want of ſuch Iſſue 
limited © the ſaid A. and his Heirs for ever. A. had no Iiſue Male, but had Iilue 
the Conuſees Female one Daughter; The Daughter ſhall take by Purchaſe and not hy 
and their. Deſcent, ſo that a Fine levied by A. will not bar her; for the Remaings: 


irs dur ig : 5 : "T4; "SV; 
8 +7 to the Heirs of the Body of A. on Failure of Iſſue Male, was a Contin. 
1e, : . - . . * . a 
ſo differs in gent and not a Veſted Remainder ; and the Limitation being of an Elate 
this Reſpect Tail, cannot be any Part of the old Eſtate; For that was a Fee-Simplc, 
Cann  Carth. 273. Paſch. 5 W. & M. B. R. Tippin v. Coſin. 
ale 0 4 
Fenwick v. Mitford, Co. Litr. 22. b. and from Pibus v. Pitford. Mod. 159. Becauſe in thes 
Cairs the Party had not limited the Uſe out of him during his own Lite, as here he has done in exe; 
'Ferms; and it is too remote to imagine that the Truſtces, whoſe Eftate is created to ſupport the Re- 
mainders, ſhould make a Feottment to deſtroy their Eſtate, whereby to raiſe an Eſtate for Life by lx. 
plication in the Feoffor. S. C Ld Raym. Rep. 33. Hill. 6 & 75 W.& NM. accordivg]y ; and thurin 
this Caſe the Deſign was, That the whole Eſtate ſhould be diſpoſed of, fo that it ſhuuld nor be in 
A.'s Power to deſtroy the Contingent Remainders; ſo that if the Court ſhould raiſe a Reſulting Ut hers 
it would be contrary as well to the Intent of the Parties as to the Rules of the Law. 


i Salk. 224. 13. JS. made his Will thus, viz. As concerning my Manor of P. and 
5 85 8 W. after my Debts and Legacies paid, I deviſe them zo A. for Liſe ici 


held 2d1y, out Impeachment ot Waſte; and if he ſhall have Iflue Male, to ſuch 
That th? Iſſue Male and his Heirs for ever; and in Caſe A. dies without Iſue Mal, 
Word (//") to B. and his Heirs (A. has only Eſtate for Lite.) A. ſuffers a Common 
ino beten Recovery to the Uſe of himfelt and his Heirs, and dies without Lide 


as Nomen , . : 
„ i Male. One Queſtion was, Whether this was a Contingent Remaind-r 


becauſe the to the Itlues of A. and his Heirs, and fo the Remainder to B. deltro; d 
Inheritance by the Recovery of A. before it happen'd ; or whether it was an Exe- 


was a7nexed cutory Deviſe > This Caſe was twice argued, but before Judgment the 
and limited 5: Ch a. g . : 
to the Word Parties agreed and divided the Eſtate. 3 Lev. 432. Mich. 7 W. 3. in 
(live) ſo C. B. Loddington v. Kime. | 

that the In- | N 

heritance was in the Iſſue, and not in A. the Father. 3dly, That this Limitation to the Iſſue was nc! 
an Exccutory Deviſe, _ after a Freehold, but a Contingent Rema'nder ; ſo that a Poſthunous $1 
could never take. gthly, That rhe Remainder limited to the Iſſue of A. was a Contingent Rematn! 


Eſtates limited are for Life or in Tail, the laſt Remainder may, if it be to a Perſen in Eſſe, veſt, wut no 


44 


1710 \ 


on, which is a Miſtake ; For his Lordſhip heard the Opinion of the Court given Seriatim, vir. Pal" 
W. z. in the Year 1697. That Evers Armin took but an Eſtate for Life, becauſe rhe 18 I. Mie 
took the Contingent Remainder. It has alſo had Deciſions in other Places; It having been brot? 
the Court of Chancery, and by an Appeal thence carried into the Houſe of Lords, the Judgment g= 


* 
—_ —_—_— 2 


Remainder. 403 


5+ the Court of C. B. was in all thoſe Places confirmed, and not in the leaſt ſhaken; and has been ac- 
| nieſced under ever ſince. os is enter'd on the Roll in C. B. Trin. 5 W. & M. Rot. 1551. as 
as faid by Eyre Ch. in another Cafe, This ſhews that the Word (Iſſue) is properly a Word of Pur- 
chaſe when the Intent of the Party is apparent. Gibb. 21, 22 Paſch. 1 Geo. 2. B. K. in the Ca'e of 
Shaw v. Weigh Ld. Raym. Rep. 203. Paſch. 9 W. z. Luddmgton v. Kime; And there pag. 
70, all the Court held, That A. took an Eſtate tor Lite, the Remainder contingent to his Iſſue Male 


in Fee. 


(H. 2) What is. V ere the Voting of a Subſequent Re- 
mainder depends on the Performance of a Condition, or 
the Happening of a Contingency annex d to a Meſne 


Remainder. 


1 Had Iſſue B. a Son, and C. a Daughter, and devis'd Land to J. . 
A. for Life, upon Condition, That if B. diſturbd F. F. or the Exe- 
cutors, ot their Adminiftration, then e Land ſhould remain to C. and 
died; Afterwards J. S. died, and C. brought Formedon in Remainder 
againſt B. and alleg'd, That he had diſturb'd J. S. and the Executors. 
E. travers'd it, and Iſſue thereupon was joined; And ſo the Condition 
took the Fee away from B. and put it in C. by the Allowance of the Law 
in Perlormance of the Intent of the Deviſor, tho' the Remainder did not 
veſt when the firſt Eſtate took Effect. Per Harper J. Pl. C. 414. a. b. in 
the Caſe of Mewis v. Larke, cites 34 E. 3. and the Margin cites Fitzh. 
tit. Formedon, the laſt Plea. 
2. A Fine was levied of Lands in Tail, n Condition to carry the 
Standard of the Conuſor; and for Default thereof Remainder to M. N. 
And Per Fitz h. J. the Remainder 1s good, and is in the Grantee preſently 
betore the Condition broken, or never; For if the Remainder be not 
good at firſt, it never ſhall be good. But Per Montague Serj. contra; 
And Fitzh. atter doubted. Br. Done and Remainder, pl. 3. cites 2 H. 
8. 24. 
1 A. makes a Feoffment to the Uſe of B. till C. ſball come from Rome 
into Eng land; and after ſuch Coming trom Rome into England, to remain 
over in Fee, this Remainder depends in Contingency ; For it is uncertain 
whether C. ever ſhall come into England, or not. Arg. Quod fuit Con- 
ceſlum per tot. Cur. 3 Rep. 20. in Boraſton's Caſe. 
4 A. kaſes for Life to B. upon Condition, That it he pays 10 l. at Mi- 
chaelmas to the Letior, that he ſhall have the ſame to him 1a Tail, the Re- 
mainder to F. D. in Fee. The 101. is not paid; It now he in the Re- 
mainder ſhall have the Fee, or if the Contingent and Accruer extend as 
well to the Fee as to the Eſtate Tail, or if the Fee veſts preſeatly 2 Pop- 
ham ſaid, That is a Moot Point; But Anderſon ſaid, You will not be 
able to prove that by any Book of Law, but it you were to read it is 
a good Point for you. Noy 46. Anon. 


(I) At what Iime Remainder 1hall attach. 


. F Leaſe for Life or in Tail be, the Remainder to the right Heirs gr. Done 

ot J. S. and Tenant for Lite dies, Or Tenant in Tail dies without Ec. pl. 6. 
lle living J.S. the Remainver is votd; Becaule J. S. cannot have 
Veir during his Life, and malmuch as this does not take Effect du 
ring 


2 27 * 2 "> 


* o ani Ws A « wa * 3 ＋ F 
"MG... 8 * * * — — © —— * . # Rt; — By "+ * 2 a> — 
. - - » 
. * 


ERS $228 e445 207: N 2 
3 » * 0 7 FIX. . 2 2 


ee 
2 
« 
. —— = 
— - 
. 
> * — 6 


eee 
— — 
_— z; 4b 


— - 
— —— —— * 
> - "GI, * 


— 


P 


— 7.2 


3 
a =- PF. * 
az. % - 
£6 Bank ==. 


a — — 23 1 * 
1 
* — 


2 22 
2 Ef — A l — * — — 1 
— — , — 


1 
— . 


8 


7 


— — 


— mmm 3 
2 


21 ff Fas ww ec 


Das 


> 3: g-S** 
Sw « l 


— 


— 


N — 
— ͤ— — — 
— ” 


>>. * * 
- * — ——_ ” = 
— — — - EDT. a _ 64 
— 1 7 * > —_ 


my 


— — —ͤ— 


r e 4 — . 
BW, l E. 1 - Te r 8. - 
— p IE ITT NID 
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Pull, cub ring the particular Eſtate, it ſhall never take Effect tho he dies after 
(cri and has an Heir. 9Y.6. 23. b. 11 P. 6. 12. b. 


8 C. cit:dby 2. Ano in ſuch Cale, inalmuch as the Remainder cannot take Se 
we 4 1: lt, the Donor ſhall have the Land again. 11 ), 6. 12. b 


of the Rolls, | * 
who feht, That tho' the Remainder in Fee is in Abeyance, yet there is a Uhbility left in the Heir, and 
that where the Ferant for Life dies, living . S. the Grantor ſhall have his Lands again for want of ang. 
ther Perten to take hem. Wms's Rep. 514, 515, Mich. 1718. in the Caſe of Carter v. Barnuardiſton 


It was fornd 3. Ik a Deviſe be to one in Tail, the Remainder to the right Heirs ot 


3 8 the Body ot B. the Remainder to C. If the firſt Deviſee dies without 
nc ben Hue in the Lite of B,— C. thall have the Remainder, and the right 
Lurton, Irs of the Body of B. born alter wards, ſhall never deveſt it ; 73: 
Thar a De Cauie they were not capable at the Time when it ought to attach nz; 


vile was to . on them. H. 37 c 38 El. B. N. between Gibbon and Warner. 


Remainder to 
his firſt Son in Tail, Remainder to B. — A. dies, no Son being then born, bur afterwards a Son is lun; 
B. cuters before the don born. Judgment was given for B. in C. B. and affirm'd in B. R. upon Error 
for 2 Reaſors ; 1ſt, This is a contingent Remainder to the con of A. and he not being born when the * 
ticular Eſtate determin'd, it became void. 2dly, The next in Remainder being B. and he having e 
foro tle Lirth of A, firſt Sor, was in by Purchaſe, and ſhall nor be put out by an Heir born atterward: 
3 Lev. 448. Mich. 6 W. & M. Reve v. Long. — Bur this Judgment was revers'd by almoſt all the 
Lords in Parliament; becauſe beirg in a Will they took it accordirg to the Intent ard Equity and Meg 
ing, which they ſaid could not be to diſinherit the Heir of the Name and Family of the Del iſor | 
(och Nicety. Bur all the Judges were greatly diſſatisfied with this Judgment of the Lords, and did ng; 
change their Opinions thereupon, but greatly blamed Baron Turton for permitting it to be fund Sbe⸗ 
cially where the Law was fo certain and clear. Ibid. — 4 Mod. 282. 8. C,— 1 Silk. 227. 8. C.— 
Sce (L) pl. 16. 


Poph 2. 4. Tf a Feoſſment be made by A. to B. to the Uſe of hiniſelf for 21 


s. % Mich. Years, Remainder to the ule of C. in Tail, Remainder to the ue of 
$5 th AG the right Heirs of A. and C. dies without Iſſue in the Lite of A. during 
Court of the 21 Years, this Remainder in Fee is void; Becauſe this was a 
Wards, and Contingent Remainder, and A. has not any Hetr during its Lie; 
«1cc- 1100 and the Eſtate tor Bears being no Franktenement, canioc itippurc 
with cho THIS Benianuer till the Oeath of A. Beſolv'd. J-ophain's Reports 
Judges and between the Ear! of Leatord and Ruſlel. 
Barons, Re- 

folv'd by all (but Baron Clarke) accordingly. S. C. 2 And.197. pl. 17. among the Caſes in the Cour: 
of Wards Mo. 718. pl 1006. S. C. S. C. cited Mo. 371. in Perrot's Caſe. — And 1 Rep 
in Chudicigh's Caſe And 2 Rep. 91. b. in Bingham's Cale. Jenk. 248. pl. 38. iſt Par;, 
S. C. See Utes (O 8) pl. 3. 

So where f. ſeiſed in Fee of Lands, makes Leaſe for Years to B. Remainder to C in Tail, Remainler 
to the rizht Heirs of B. I this Caſe B. has nothing in the Fee; it 1s a Remainder contingert to rhe Heir 
of B. If C. dies without Iſſue in the Life of B. the Remainder is void; Becauſe it has now no {10010 8 
to ſupport it when the Remainder falls; for C. died without Iſſue in the Life of B. and B. cannot have 
Heir during his Life. Jenk. 248. pl 38. 2d Parr, | 


5. Where Land is given to a Man and his Feine for Life, the Rat 
to the Heirs Male 55 the Body of the Man; this Remainder cnc! tn! 
inthe Life of the Man; For it is not Tail in the Man, by reaton dit 
Eitate ot the Feme. Br. Noſme, pl. 40. cites 37 H. 8. 

6. Every Remainder which commences by a Deed ozght to we/? in hit 
to whom it is limited, when Livery of Seiſin is made to him thet fu, 
particular Eſtate. Co. Litt. 398. a. 5 

7. It Lands be granted and render'd by Fine for Life, the Remain! 
in Tail, the Remainder in Fee; none of theſe Remainders are in them 
the Remainder until the particular Hſtate be executed. Co. Litt. 37%: 4 
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0 A. colt Time it muſt or may attach. Ii Tat Remain- SAN 
ders are in Contingeney and not attach'd. 2 


5 HERE it is dubious and incertain whether the Eſtate limit- 

ed in Futuro, ſhall ever veſt tn Eſtate or Intereſt, or not, 1 Ce 

there the Eſtate is in Contingency, 3 Rep, 20. Boraſton's Calc. „ ©... 
10 Rep. 5. Lovels's Cale, | viz. A. ſeiſ- 
2. As it the particular Eſtate (upon which the Remainder depends) <4 of Socage 
may determine before the Remainder may commence, there the Ne LOGS in Fes 


mainder is contingent, 3 Rep. =o, Boraſton's Cale. + 8 There 

1 and after to 
lis Executors to perform bis Mill till C. hond attain his Ape of 21 Years, and when he ſhould attain that Ave, 
that he ould have it to / im and his Heirs jor ever. A. died, and C died at 9 Years eld. Ir was inſiſted 
by the Counſel, and agreed by the Court, That the Executors had a good Term for 12 Years, which 
s not determined by the Death of C. So that tie Remainder commenc'd in Poſſeſſion at the End of the 
gem; and as to the Adverbs of Time, viz (Ven) and (Then) they do not amount to make any Thing 
ecede the ſettling the Remainder any more than in the common Caſe, where one lea'es for Life or Years, 
and after the Deccaſe of the Leſſee, or Determination of the Term, the Remainder to another, yet this 
Kemainder veſts immediately; for when Adverbs refer to a Thing which muſt neceſſarily happen, they 
make no Contingency ; and it is certain that every one mult die, and every Term muſt end, ſo that they 
only demonſtrate when the Remainder to C. ſhall take Effect in Poſſeſſion. And Judgment accord- 


ingly. 3 Rep. 19 a. to 21. b Bill. 29 Eliz. B R Boralton's Caſe S. C. cited per Cur, Cro. ]. 
510. Mich. 16 Jac. B. R. in Caſe of Sherift v. Wrotham. 


If one make a Lexſe to J. S. for Life, and after the Death of F. D to remain to another in Fee; this Re- 

mainder depends in Contingency ; for if J. S. dies before J. D. the Particular Eftate is determined before 

the Remainder can commence. Arg. Quod fuit conceſſum per tot. Cur. 3 Rep. 20. a. in Borafton's 

Cafe . W hatſoever cannot accrue at the Time of the Death of the Party who firſt dies, cannot 

afterwards by any Act be reviv'd, but is abſolutely extinguiſh'd. Per Cur Cro. C. 102. pl. 3. Hill. 

| on in the Exchequer Chamber, in the Caſe of Biggot v. Smith, which was adjudg'd upon this 
caion, 


3. A Fine was levied to the Uſe of A. and the Heirs Male of his Budy, Arton v. 
till he or the Heirs Male of his Body had done ſuch a Thing; and after g, n — 
ſuch a Thing done, to the Uſe of B. in Tail, and dies without Iſſue without Poke 5 - 
any Thing done. Adjudged the Remainder was in Contingency, and never Trin. 37 
tell; the Eſtate was Contingent, and there muſt be a Contingency hap- Elie. 

pen to put it in Etie. Cart. 203. cites Acton v. Hoar, as cited in Loveis's 

Caſe. 10 Rep. 

4. A. deviſed Lands to E. for Life, and after her Death fo the eldeſt Heir 

Make of her Body, and to the Heirs Males of ſuch Heir Male, ſo that he be 

24 Years old at E.”s Death, but if he be not ot that Age, then to her Hits- 

band till the Son come of that Age, and the Profits to be dijpos'd amongſt the 

Jounger Children, E died, her Heir Male being under 24. It was ar- 

gued that thoſe Words (So that he be 24 Years old at the Death ot E.) 

it the Deviſe had reſted there, would have been a Contingent Limitation 

upon the being 24 at that Time, but that by diſpoſing the Prolits in the 

Interim, his Intention appears to be not to make that Limitation a Con- 

tingency to the Remainder, but upon that Suppoſal to provide tor the 

younger Children. Adjornatur. All. 8. Paſch. 23 Car. B. R. Taylor 

v. Uberwood. 

5. The Law is now ſertled, that in Caſe of a Contingency that cannot in S. C. cited 
the Nature of it precede the Death of a Perſon, a reaſonable Trine may be at- = _ of 
lewed ſubſequent to the Deceale of that Perſon for Performance ol the Con- the Rolls 
dition, and a Fee limited thereupon is good. Per Jekyl, Maſter of the 2 Wms's 
olls. 10 Mod. 422. in Caſe of Marks v. Marks, cites Show. Parl. Rep 623. 


Caſes 13). Loyd v. Care w. In which Caſe a Year was held a reafonable Mich. 455g 
Tio Ibid. Sac jog 
6. A Deviſe to a Man for Life, and after to his Heir, this is an Eſtate Leigh. 

n Fee; but it it be, and to the Heirs of ſuch Heir, (Such) there, is a Con- 

"gent Remainder. Per Holt Ch. ]. Skin. 559. Mich. 6 W. & NI. B. K. 

in Caſe of Moor v. Parker. 


5 L | (I.) Con- 
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406 Remainder. 


(L) Contingent, or other Remainder. I's ot «/,y 
| Tim . 


1. A Makes a Leaſe for Life on Condition to B. that if B. ha, If RF 
„ his Lite, the Land thall remain over 70 N. N. in Fee; |; d. 
Nate, M. brings a Writ of Waſte, and has Execution; B. has Iſfue und 
dies. No Action of Formedon accrues to W. N. becauſe the fee x... 
mains in A. until B. has Iſſue, and then the Recovery defeats the Hg 
very, Br. Lett. Star. Limit. 84. 7 
: Le. 14. pl. 2. Lands given to A. aud the Heirs Male of his Body, Reimainder tt 11, 
32 Mich. 8 pjopt Heirs of B. A. died without Iſſue; B. had Itive wo Daughters | 
+2 C. B. and XI. [B.died,] L. died, M. died; this Remainder is as a Purct;.«. 
he and the vyrvivor takes Place; fo that the Formedon lies only (or +4. 
Heir of Survivor, and it is not like as if Land were given to A, tor |... 
Remainder to B. for Lite, or in Tail, Remainder to right Heirs 0 1 
For in this Cafe the faid Remainder is veſted in the 'Tenanr himſelt, ns 
he is the Purchaſor of it, and from him it thall deſcend to his Son. Geher. 
wiſe here; for it Land is given to A. for Lite, or in Tail, Remaind 
to the right Heirs of J. S. and after J. S. dies, his Wite Privat cu. 
eint with. a Son, and the Remainder falls, and aſter the Son is born, tte 
Daughter ſhall retain the Lands againſt the Son for ever. Dal. 69. f 
39. 6 Eliz. Stowell & Bamfield v. Earl of Hartford. 
3. Feotiment to the Uſe of Feoffor for Lite, and after his Death to ki; 
firſt Sou which ſhall be born atterwards, for his Lite, and fo to ſeveral 
ſons, and atter to the Uſe of F. D. in Tail. Refolved that all the { 
limited to Perſons not in Eſſe are Contingent, but the Uſes to Perſis in A 
de preſently, and yet theſe Contingent Uſes when they happen, den“ 
Interpoſition, if the firſt Eſtate for Lite which ought to ſupport them, 
not diſturb'd. Hutt. 119. in Caſe of Napper v. Sanders, cites 1 K. 
133: in Chudleigh's Caſe. 
Tbid. 19? 4. It a Devite or Uſe be limited to A. for Life, Remainder to B. in , 
cites 37 H. if A. diſagrees, the Remainder veſts preſently. Per Coke. Arg. Le. 195 
6. 36. Mich. 31 & 32 Eliz. in Lord Pager's Caſe. 
5. A. devijed Lands to J. S. till B. (A.'s Son) comes ct Ave, the Re- 
mainder vetts pretently. Arg. Le. 195. in Lord Paget's Cate. 
For there 6. Covenant ro ſtand ſeiſed to the Uſe of Salisbury Plain jor the Lites 
15 not an? 7. F. Remarnder to V. R. W. R. ſhall take preſently. Per Manyood 


Aae Pare Ch. B. Le. 195. in Lord Paget's Caſe. 
ti wlar RIS 
Efate ; but where the rl U% 1s limited te a Baſtard, the Remainder over, there thc Remainder ſhall 
not come into Poſle:Tion pretently ; for he is a Perſon capable, but not by Conveyance in Cunitderath 
of Natural Aﬀection Per Manwood Ibid. 197. 


J 


b. 
BE * 
* 
4 


Thid. 198. 7, A. leaſes for Life, Remainder to himſclf in Tail, Remainders 
cities E. Hraunger in Fee; the Meſne Remainder to A. himſelf is void, and the Rt 
5 mainder over thall be immediate ro the Eſtate for Lite. Arg. Le. 177 

TT in Lord Pager's Cate. I 
S. C. Tele. 8. A Reiit was granted to J. S. pur auter Vie, with Remaincer cer. l. 
9. TO, FOE Grantce dies, the Nenindel ſhall take Place preſently, becauic 137 
FI aid. Rent tor Lite derermines by rhe Death of the Grantee. Per Pop. 
(and which Mo. 664. pl. 907. Trin. 44 Eliz. B. R. Salter v. Butler. 
was agreed 3 . : 3 
to Per Cur.) That tho' the Grantee dies, fo that the Rent determines in Intereſt as to the Perce“ 
thereof, vet inaſmuch as the Tertenant during this Time holds the Land diſcharg'd, it 55 1203 15 
{1pport the Remainder. Mich. 42 & 5 Eliz. Salter v. Noy 46. S. C. bur not exact), d 
Cro. E. 901. S C. but not exactly S. P. 


Ipid. 8 P. 9. Feoſfinent to the Ufe of A. for Liſe, then to the Uſe t 
adindg d. 99 Nars, if A. fo long live, and after A. 6 Decooſe ro B. be 
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Adjudged that the Remainders veſt preſently, and that the Pollibility Ein. Cn. 
that A. might over-live the 99 Years, will not make the Remainders Naprer v. 
Contingent. Hutt. 119. cited per Cur. as the Lord Derbp's Cate, Ang Sanders 
chat upon a Special Verdict tound at Lancatter, in a Cale between Fa- 
ringoon and anvcher, about $ Jac. and otten argued ar Serjeant's-Inũ, it 
was alcerwards adiudg d a good Remainder, and not Contingent. 
9 . * 7 — * . . 7 F Rl 
10. A. levied a Fine to the Ute of himſelt and the Heirs ot his Body, But other. 
or Detault ot fuch Iiiue to the Uſe of B. au the Hire J % wiſe the 
and for Detaulr Ci e Vie of B. and the Reirs Mole of his ie the la- 
? 9 / * $i 0 . | W 3 KS 
Bedy, until B. joorla go about to Sell, Alien Ec, and aſter the F/tate of B. Fae 1 ho 
p N ö 5 = ha . l S Vold 
and the Heiis Male of Ins EOdy by any ſuch Attempts determined & C. In .. FR 
» 6th 2 - K ; . . ; Mana 
then to the Ce of 7he Heirs Mal: of the Body of B. And for Default of ſuch pears 6 
ſue then to the U/e of C. in Tail, until &c. as before, and alter to the Rev: 22 4 
3 I 5 8 "1 X Häns“ 
Uſe D. in 1 ail, as is before limited 0 C. It was agreed per tot. Cur. ow ap Ho 
' . A « 1 2 * WAY r p g * 
That no Remainder can enure oer to C. without an Attempt precedent 
by B. to determine his Eltate, becauſe the Eſtate of C. is not limited to 
begin, but upon luch an Aten. precedent. Poph. 97. Arton v. Hare, 
11. A. ſeiſed in Fee has two Sons, B. and C. —A. makes Feoflment to itt. R. 1 59. 
the Uſe ot himſelf tor Lite, and atter 20 C. the 2d Son „or Liſe, Remains ? Ml 
5 5 0 _ - 0 y | * 1 A 4 s | . : 
der after his Death to the Uſe of the 1ſt Son of C. which fbenld have Jule * Mich 
Male of his Body, and to his Heirs for eder; and for Want of ſich Iſſue the 5 Car. C. i, 
Remainder 20 the right Heirs of C. jor ever. Adjudged that this Remain- S. C. by the 
der to the younger Son who thould have Iffue, is but a Continent Re- rep of 
— 2 0 t - 5 7 Urton v. 
mainder, aud a Remainder to the right Heirs veſted in C. Cro. Car. 364. Niche], &: 
Paſch. 10 Car. B. R. Boreton, or Moreton, or Bowton v. Nichols & al. Smith, atlas, 
Beck's Caſe. 
— Gould J. in Cafe of Idle v. Cook, cites S. C. ard ſays the Queſtion was, if it was an Eſtate Tail by the 
Limiration, or a Contirgent Fee-ſimple? Ard that it was held an Eilate Hail; for if it lud been a Con- 
tingent Fee, the Remumder over had been void. Wm", Rep. 21 Ad in page 9. Holt Ch. J. ſays 
that the Words ( Such Inte) mutt there be taken to be Jus Male of the Pody of C. mentiored before ; 
and be admirs that it is a Contingent Eftate, but yet it might be a Cont goon E ate bid. 
pap. 76. Pon el J. cites 8 C. afd luys it was not neceſſary or naerial ih that Cate to termine u he 
ther the Eſtate limited was 1 Fer- ſimple or a Fee Tail; fer if the Remairder un Copiiontr, ther was 
ſufficient, ard in the mean ] ime the Remainder in Eve wa executed, and the Qornmoctr Komainaer 
never happened. Ard tho' the Limitation to the firſt Son of C. which Mou d have His Nees Cs. 
was erly a Deſtriptiom of the Perſon, yet the Words [SUCH tue] migut ligewiie well enougu refer to 
the Words (Heirs Macs) winch may help the Reſolution. 


12. A. ſeiſed in Fee, in Conlideratioa of a Marriage between B. his 
Son, and M. and ot 1000 l. Marriage Portion, and tor the Miestion he 

bore to his Relations, covenanted to ſtand teited 79 tne Uie of {nn op 

Lite, Remainder to N. R. and W.S. 2 Strangers and their I irs de 

the Life of B. his Sia and Heir Apparent, Kemdiuder to 1ſt ad cniry Or 

Hu of B. ſucceſively in Tail Male, Remainder to C. in Tail Mile, Revue 

der to D. in Tail Aale &c. A. dies before B. has Iilue Male born, but 

afterwards B. has Iiſue J. Per North Ch. J. It ſeems chat this Remuwun- 

der immediately aiter the Death of A. veſts in C. as Lewis Bowles's Cate 

is, 11 Rep. 80. a. But Adjornatur. Raym. 247. Hill. 30 & 31 Car. 2. 

C. B. Bay nes v. Belſon. | 

13. A. ſurrendered a Copyhold Tenement t the Uſe of h:/c!? /or Life, Edwards v. 
and after to the Uſe of his youngeſt Son, and the Heirs of bis Body, it he! Ln 

att2in to the Are ct 15 Nears; and if he die betore he attain to that Age Tin ag 
without Iſſue Male, then to bis [A. 's] right Hurs. The Qucition was, Car. 2. C B 
It this was a Contingent Remainder, or ii it jhould attach immediately ms to be 


* p . |... . 2 . C % . 
upon the Death of Tenant for Lite? And held that it attach'd imme- > ( the 
* - — . -» . IF . ; a ICHE rec 
diately, becauſe ot the Intention of the Party, and held to be the fame 1g 
R 5 3 q f 25 * e . 2 - 4 £ 
with Sir Julius Cœſar's Caſe, in Jo. 389. 2 Show. 398. pl. 370. MICH. (cid to be 
36 Car. 2. B. R. Stocker & Cx. v. Edwards. Prounh [n- 
14, and 
17 „ 
the Surrender mentione.t to be made to the Uſe of A. for Life, and after tote [ /e of Tis elt 7. den and 
bis Heirs (which in 1 gent is the ſame Point) if &: as in the other Cie; av that the Eldeſt at 17 
Years of Age brought Uiect ment, and it was held, "Phat tho" by the firſt Word, thts tan a Condition 
precedent, Vet u on ail tne Words taken togerher, it was not ſo, but a Devi S c hk Re a F Sorin 
Cately, but to be defeated by Condition ſubſequent, if he doch not attain te g: t 19, ATA Yo- 
fein ble d 
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for it is uncertain whether J. 8. ſhall ever have an Heir. 2dly. When there is a Condition pee, 


400 Remainder. 


ſembled it to the Caſe of * Spring v. Czfar, and ſo it was adjudg'd in Mich. Term follow ing.. 8. 
Condition (IT) pl. 12. a 


14. Deviſe to A. for 60 Years, if A. ſo lung live, and from and a 
Death of A. to B. Th eldeſt 800 1 Tail, whether this Us Co 
a Veſted Remainder? Per Lds Commiſſioners, It would be hard to 
conſtrue rhe Meaning of the Words to be trom and after his Death 
within the Term; tor ſuppoſe A. thould outlive the Term, ſhould B 
take in the Lite of A.? That would be contrary to the Words and Intent 
of the Teſtator. Suppoſe it had been 6, 7, or 8 Years inſtead of 60 
could there be any Room then tor ſuch Conſtructions? And at what 
Number of Years is ſuch Conſtruction to begin > 2 Vern. 131, pl. I29 
Hill. 1690. Beverly v. Beverley. | 
. Raym. 3 Deviſe to A for 5o Tears, Remainder to the Heirs Male of A. Re. 
el mainder to B. The Remainder to B. takes Effect preſently. 1 Salk. 226 
Hill. 5 W. & M. B. R. Goodright v. Corniſh. 
Rep. 129. 16. Contingent Remainder mult ve/ during the Particular Eſtate, or F, 
b. 132 b (f.) Inſtante, that it determines. 1 Salk. 228. Paſch. 6 W. & M. B. R. Reere 


138. Chnd- 
leigh's Cafe, V- Long. 


— 2 Rep. 
51. (g) Cholmley's Caſe. 2 And. 39. Baldwin v. Smith, als. Archer's Caſe. —Cro. E. 453. S. C 
1 Rep 66 b. 8 C. 2 Lev. 39. Purefoy v. Rogers. But the Stature 10 &# 11 ///. z. cap 16. $1, 


Enacts that where any Eſtate is by Marriage or other Settlement limited in Remainder to, or to the Uſe of the 
firſt or other Sons of the Body of any Perſon, with Remainder over to, or to the Uſe of any other Perſon, or in Re- 
mainder to, or to the Uſe of Daughters, with Remainder to any other Perſons, any Son or Daughter of ſuch Per- 

n born after the Deceaſe of the Father, may take ſuch Eſtate in the ſame Manner as if born in the Lite-tine 


of the Father, altho' no Eſtate be limited to Truſtees to preſerve the Contingent Remainder. 


17. After a Contingent Meſne Remainder is once limited, no Eftate after 
limited can be vetted ; but when a Contingent Meſne Remainder is not 
in Fee, but only for Life, or in Tail, an Eſtate after limited by ſubſe. 

uent Words may be veſted. Adjudged. 3 Salk. 300. Doddington v. 

Lyon but ſhould be Loddington v. K yme.] 

And there- 18. Conveyance to the Uſe of A. (the Husband) for Lite, Remain- 
ug xp 8 der to B. (the Wite) for Life Remainder to all the Iſſues Female of their 
for Life, e. 2 Bodies, and to the Heirs Male of the Bodies of ſuch Iſſues Female; A. and 
mainder to B. have Iſſue a Daughter. Reſolv'd the Remainder in Tail is not fo at- 
the Uſe of rach'd in this Daughter, as not to be diveſted for a Moiety by an After-born 
. Daughter; for this Limitation being by Way of Uſe, ſprings out ot the 
1 Jie Eſtate, according to the Capacity of the Perſon in whom it is to rel. 
T.S. dies Comb. 467. Hill. 10 W. 3. B. R. Matthews v. Temple. 


"rſt before 
N — the Heirs of J. N. ſhall take, tho” it be veſted in the one before the other hath a Capacity to 
take; but had the particular Eſtate determined after the Death of JS. and before that of J. N. there 
perhaps the Heirs of J. N. ſhould never take; and in this Caſe they are Jointenants for Life, and Te- 
nants in Common of the Inheritance. Cumb. 467. Matthews v. Temple. 


(M) Contingent Remainder. hat is. 


It's being 1. Contingent Remainder ever is but in Cafes where the Particu.” 
. Eftate may determine before the Contingency may happen. Sid. 24 
Remainder Per Cur. in Gaſe of Merrel v. Rumſey. 


will veſt Eo- 
dem Inſtanti, that the precedent Particular Eftate ſhall end or not, makes it a Contingent Remafgs- 
Arg. Raym. 144. cites 3 Rep. 20. Boraſton's Cate, and 10 Rep. 17. Lampett's Caſe. 

* Contingency is when it is wncertain whether the Thing will take Effect, or not; as when an E, 
limited to a Perſon not in Eſſe, as a Leaſe for Life, Remainder to the right Heirs of J. S. who i> +f* 


ſome other Accident, which ought to happen before it can take Effect, which is uncerrain wheres £77, 


» 


l — — 4 
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will happen or no. As if a Leaſe for Life be made, and that if . pay 101. then the Remainchr to the rial t 
Heirs of A. or if B. ſurvive, then the Remainder to the right Fleirs of B. In theſe Caſes it is uncertain whe- 
ther the Money will be paid, or the Accident happen. 3dly. When a Remainder 1s 0 limited that it is 
wncertain cohether it will continue during the Continuance of the Particular Eſtate ; for if it cannot ; veſt dur- 
ing the Particular Eſtate, or immediately when the Particular Eſtate determines, it 15 void. Arg. 
Poliex. 56. 57. in Caſe of Weale v. Lower. 


2. By Indenture between J. S. of the one Part, and A. B. C. and D. of 1 Rep. 153. 
the other Part, J. S. demites Land to A. for 80 Years, if A. fhould live [6 2 PE 
lung, and ſhould not alien the Term; and if A. die or allen wit h14 the by N 
Term, then J. S. granted the Premiſſes to B. for ſo many tears of the ſaid of the Rec- 
Term as thould be then to come, / he thould ſo long live, and not alien; tor of Che— 
and in like Manner to C. and 1t C. die or alien, then J. S. granted it to r 7 

D. his Executors and Ailigns, tor ſo many Years as thould be then ro © 

come. Adjudged that this is a good Poſſibility in D. to have Terim tor 

Years, bur B. and C dying in the Liſe of A. the Pothbility to D. could 

not take Effect, becauſe rhe Contingency is to D. upon the Ceſſer of E/t ates 

„B. and C. who never had any Ej/tate, becauſe of their dying in the Lite 

of A. Mo. 478. pl. 684. Mich. 37 & 38 Eliz. B. R. Loyd v. Wil- 

kinſon. EE 

z. A. had 2 Sons B. and C. and levied a Five to the Uſe of himfelt ro — rag 
ſor Lite, Remainder to B. his eldeſt Son for Life, and alter to the firſt Sou of 5 un 1 
the Brdy B. and his Heirs Male, and ſo to 4 Sons fſuccethively in Tail; Buckhurtt's 
Aad if it fentuue the ſaid gh You to die withuint Iſſue Male, then to remain Cale. 


* 


ten, MAE ttt. 


to C. A. dies. Bdiès without Thue Male, leaving a Daughter. Ad- 

judged that the UiANetts in C. tho? B. had no Iſlue Male, and B's having 

liluve Male was no Condition precedent. Mo. 480. pl. 686. Paſch. 38 K. 

liz, Holcroft's Caſe. 

4. Deviſe to A. ia Tail, provided if A. or anyef his Iſſte alien, then fer Cre. J. Ct. 
Default of ſuch Iſſue the Premiſes ſhall remain to B. in Tail. Per ones r 10. 


præter V\ almfley J. The Remainder cannot ariſe unleis there be both 8 * 5 
Leath without Iſſue, and Alienation. Mo. 773. pl. 1967, Trin. 2 Jac. that Hane, 
C. B. Lovice v. Goddard. Kingſmil, 


nd Ander- 
ſon held as here, and that fo it is a Conditional Limitation which 1s void and repugnant to make 1 om in 
der to commence after the Alienation of an Entail ; But that Walmſley and V\ a-berton field ic an es 
preſs Limitation of the Entail, and of the Remainder expectant thercupom, avd not to begin non the 
Altenation, and Judgment was given according to the Opinion of the 3 Juſtin. ——— Bur Mg -g. 
fays, That that Tudgment was reverſed in B K Mich 3 Jar. d. C. 19 Rev. 78. Paſch. 11 Jac; 
and there Pag. $6. The Ch. J. was of the Opinion of the 3 Juſtices, but fass that this Potat was nut 
revived, — Brownl. 103. S C. argued, but no Judgment. 


5. A Fine was declared to the Uſe of A. for Life, Remainder to the Uſe 
oi the Heirs Males of A. on the Body ot NM. benoten, Remainder 79 J. . 
in Tail, Remainder to the Right Heirs of A. in Fee; And if the ſaid A. 
could happen to die living the jaid M. then the Fine thould be 7 the Ce. 
of the ſid MH. for Lite, and after her Deceaſe to Uſes a oreaid; Retolyved, 
That A. dying, living M the has an immediate Eitate tor Lite, and o 
ſettled by the Law. Ley. 54. Mich. 14 Jac. Boſtock's Cafe. 

6. Deviſe to A. for Lite, then to B. in Tail, aad if my. 3 Daughters, and Roll E eg. 
either of them over-live A. and B. then they to have it, aud alter them Jive 88 pl. 255 
tio F. N. Oc. B. died, and 2 of the Daughters died, living A. then A. GRE Or : 
died. The Queſtion was, It this was a Contingent Eſtate, and It fo, Whe- p. . 80 
ther it were performed by 2 of the Daughters dying in the Lite-time of atjudyed. — 
5, And it was reſolved that it was no Contingent Limitation, but only 8. * 
eus when it ſhould commence, which is well enough performed. Cro., Ke 


6 ones 
nl TCO, — 


J. 416. Hill. 14 Jac. B. R. Webb. v. Herring. & © 

7. Arne is levied by A. tothe Uſe of him/c!/ for Life, Remainder to his 1/4 isridgm. $4. 
In. and to the Heirs Males of his Body begotten & c. and fo on ts his Ci,, Not Ady. 
cceſſively, Remainder to the Right Heir Male (in the Singular Number) 
e the Conuſer, to be begotten after the ſaid 6155 Sen, aid of bis Heirs Mule; 
5 NI It 
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It was ruled upon Evidence at Bar, That this Limitation to the Hei- 
Nale was only a Contingent Remainder, and not an Eſtate Tail in x 
becauſe it was limited to particular Perſons. Palm 359. Falch. 18 ] 15 
BE. R. Waker v. Snow. : 
Thi: Caſe 8. A, ſeited in Fee of 3 Acres, infeoff'd G. and H. whereof 2 r., 
e eg un arg were to the Ule of Hine for Life, and the 3d Acre to the Ule / Hie 


n. for the Life of B. his Sou; and alter the Death ot B. then the 34 Are u 
the La to be tothe Uſe of K. the Wife of B for Life ; and the other 2 Acres Aar 


Chancellor the Death of A. aud MH. his Wife to the Uſe of B. for Life, and aſter the 
havingatite [Death of A. M. and B. to tne Uſe of K. and of ſuch Iſſue Male or Female, 


Inf meet asiheſid B. Hou beget on her, until ſuch Iiſue thould be of the Age of 
Hale Ch. J. ; 5 

led 21 cars, and no otherwiſe; And B. ſhould have no Iſſue by fur, they 
OLE! ſudg >; to the Uſe Of K. for Life, and aſter the Death of A. AI. and K. al! tie Lands 


to hi A tothe Cie ot g. and the Heirs Males of his Body, to be begotten en K. 444 

N a for Default oi tuch Iſſue to the Heirs of B. for ever. E. has Jſhe C. a 

oi Daughter vet liiing, and makes a Leaſe of all the Lands by Indenture to 

CUp.rion the laid G. for 520 Nears to commence after A's Death, and after 

5 ale grauts ly Fins tothe ſaid . for 50n Tears, and then he and XI. die. Upon 

© © xt. 69. a Reference out of Chancery to the Ld Ch. J. Hale, he held, "Thar as ty 

—— the 30 Acre limited to K. for Life, the Remainder therein was not Con. 

tingent, but was veſted; Becauſe by the Limitation after the Death 

ot A. M. and K. being conſtrued Di/tributively, it thall be taken 

that as to the zd Acre the Eſtate of B. commenced in Poſſeſſion after 

the Death of A. and K. only; For in this Acre M. had nothing; and ast 

the other 2 Acres where M. had an Eſtate for Lite, there it thall be taken 

commence after the Death of A. and M. Pollext. 54 & 67. Jan. 3. 1672, 

Weale v. Lower. 

3 9. A. made a Feoffment to the Uſe of himſelf for Life, and after the 

did 86 p- Death of him M. and his Wife to the Uſe of E. (eldeſt Son of A.) for bs Life, 

pear in the And after the Death of A. M. and B. to the Ule of B. aud the Hears Hul 

Cute yer np- of His Body, and tor Default of ſuch Iſſue to the Ule of e Heirs oj B. — . 

on Eyamiva- pad Iſſte a Daughter, and then by Fine and Indenture granted to G. 7c 

jorge ys 500 cars. B. dies. M. dies. A ſurvived. Upon a Reterence out oi 

ane, Chancery to the Ld Ch. J. Hale, and alter hearing the Arguments of 

Peed 7 % Countel, his Lordſhip was of Opinion, That the Eſtate as above, limited 

a» Lene, ben to B. was a Contingent Remainder. Pollext. 55 & 65. Jan. 3. 1672, 
3 Weale v. Lower. 


Ch.] Hale aid, the Uſe Mall not be contingent ; but the mentionivg that the Commencement thereof 


mould be after tle Death of AL. is only an Expreſſing when B. ſbould take the Profits in Poſſeſſion, and nt a 
C:rtinnency. Pollexf. 66. S. C. 


10. Leaſe to A. for Life, and after the Death of A. and M. his Wi/e, 
the Remainder % B. his Son and his Heirs, this is a Contingent Ke- 
mainder; For the particular Eſtate being only tor the Lite ot 4. and 
the Remainder not to commence till after the Death ol A. and NI. this 
may determine by the Death of A. betore M. Ard ſo it would hate 
been in ſuch Caſe at Common Law; And tho' it had been by way ol Ce, 
vet could not the Remainder be preſerved without a particular Hate. 
Admitted, Arg. Pollext. 57. in the Caſe of Weale v. Lower. 

11. Ld. Ch. J. Hale took a Drfference between a Contingent Reus 
der by way of Uſe, and a future Uſe, or an Eſtate in Futuro by way . L ie. 
Pollext. 65. in Caſe of Weale v. Lower. Es 

12. As it a Feoffiment be made to the Uſe of A. for Life, ond 070 tre 
Death of A. and B. to to the Uſe of C in Fee, this is a Contingent Ice. 
mainder to C. Pollext. 65. Weale v. Lower TO 

13. Bit if a Feoftment be made r the Uſe of C. and his H n 7 
Death of A. and B. this is no Remainder, but a Future Cie, a 
Feoffee is ſeiſed in Fee- ſimple, and notot a Freehold diicendtble, ss 
minable upon the Deaths ot A. and B. Pollex f. 65. in Cale c! 24 
Lower. 
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14. it rhe Limitation ot an Uſe be that aſter 27 ears, 07 aiter the 
Death of F. S. 11 /roall be 10 the Uſe of F. N. in Fee, the Feottor has the 
bee-limple remaiuing in him until this future Uſe comes in Etie. Pollext. 
65. Weale v. Lower. ; 2 
15. It a Leaſe be made of Bl. Acre to A. of Wh. Acre to B. and of Hr. 
Acre to C. aud that after the Death of A. B. and C it fhall remain to . 
and tis Heirs; In this Caſe D. hall not have a Contingent Remaindar, 
but the Conittucion hall be Relative. Pol lexf. 67. in the Caſe of Weale 
v. Lower. 
16. It a Fecf/ment be made tothe Uſe of A. for gg Tears, if he fl, (6 
long live, and ajrer his Death to the Ule of B. in Fee, this thall not be 
contingent, but it thall be preſumed that his Life will uct exceed gg t; 
But it would be otherwile if it had been made but for 21 Tears. cited per 
Hale Ch. j. to ave been fo ruled. Pollext. 67. in Cafe of Weale v. 
Lower. 
17. A. ſeiſed in Fee of Lands in Ogborne, deviſed them 0 H. for Life, 
if he thould be /zv1ng at the Death of A. the Teſtator, but if not, then to 
C. for Liſe, it he ſhould be then living; and if not, then ro remain to the 
next Heir Mate of the Body of C. and for Default of ſuch Male, then 70 
the next Heir Male of the Budyof B. Remainder over in Tail Male, 7 
the Intent that hrs Land might (i pica & Grd) continue in his Name for ever. 
A. died, then B. due caving Iſſue C. and the Gueition was, Whether C. 
took any Efiate by this Hill; It was argued that he did not; tor by the 
Exprels Words nothing was given to him unleſs B. had dicd inthe Lite- 
time of A. which he did nor, tor he ſurvived; neither could he rake by 
the Deviſe to the Heir Male of the Body of B. his Kather, becaule it 18 
a Limitation by way of Remainder, which with the pirticulir Kite is 
but one Eftate, and it the one does not veſt, the other never thall 5 and 
(if C. dies) thall be intended (it he dies belore *.) and not generally, it 
being certain that he ſhall die; and that no Remainder tha'l take ect 
till C's Death, and that not happening belore or at B's Death, hen the 
particular Eftate determined, it never ihall rake Elicct: Bur it was anfiver- 
ed, That the Clauſe (ind for Default of ſuch Iſſule then to the His Male 
df B.) is not Contingent but ffands aljolutely, and is H food tuin, 
and atter B's Death took Effect in C. the Detendant ; I be Court was of 
Opinion that C. the Detendant had an Eſtate by the Des ite ; And g- 
ment was given, Quod querens nil capiat per Billum. 2 Jo. 111. iin. 
30 Car. 2. B. R. Gold v. Goddard | 
18. It was held, That if Land be given to the Feine durante viduitate Pri if and 
end aiter to ihe Heirs of her Body, that this is an Fitate ail executed in 2 1 
the Feme, and not Contingent, Sid. 247. in Cafe of Mcrril v. Rumſey. „% 
during the 
Crrertiere, Remainder to the Heirs of the Body of the Baron, this hath been held to be a Conti gent Re— 
mainder ; Per Jones J Sid. 247. in Caſe of Merril v. Rumſey, cities 45 E. 3. 25. 21. Fitzh. Breve 81. 
dz. Perkin 8. 337. 


19. Deviſe of a Term to his Viſe ſer Life, and after her Death ts the Chan Free 
Child fhe was then Enſeint with, and if ſuch Child died before 21, then he ;. = * 
deviſed one third Part to the Wife, her Executors &c. and the other tWCWůũo * 
Parts to other Perſons, and made her Executor. The Wite's being En- 

(nt, is not neceſlary to intitle her to the 3d Part, G. Equ. R. 74. Bil. 
5 Ann. Jones v. Wettcomb. | 

20. A. conveyed Lands to the Uſe of himſelf for 99 Years, if he to long 
live, Remainder to Truftees aud their Heirs during his Liſe &c. Remain— 
der to the Uſe of rhe Heirs of his Body, Remainder to himſelf in Fee, Lord 
C. Con-per ſaid, That this was plainly a Costingent Remainder being 
limited to the Heirs of the Body ot A. who can have no Heir during his 
Lile; lor demo ett Hæres Viventis; and that the Meaning of rhe Limi- 
ton is to carry the Settlement as far as may be, and beyond rhe Limi- 
88 to the firſt Son, Wins's Rep. 387. 383. Mich. 1717. Elſe v. 
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ce (C. 3) * 0 

(C. 4) (N) Contingent Remainder. ported Lord. 

Rep. 134. 1. Cſe is limited to A for Fears, Remainder to the Uſe of the 
e apa Heirs or Wile, of B. which thall be; it is void, becauſe it way; 
Ft > + have been void, it limited in Poilethon. Arg. Parl. Caſes 107. in Cate 


Limitation ol Davis v. Speed. cites D. 190. Poph. 3. 4. & 82. 


7 ore 27 Fl. 
| has! been good ; for the Feoffees remain Tenants of the Freehold bur fine the Statu“e it je vote, 


8 then Frankrenement ſhall be in Suſpence, for nothing may remain in the Feottecs: Per Gavdy |, 
| Rep. 135. in Chudleigh's Cate. 7 


2. Chudleigh's Caſe, 1 Rep. 128. a. Dyer 345. Pl. C. 352 b. doe! 
ſay that the Entry of the Feoilees is not requiite, but che 0 7 
and Seiſin, out of which the Uſe ſhould ariſe, is arfturk 'd or al. crcd by 1 Lit 
ſeiſin, Feotfinent, or the like, or a/tenated ti one that hath Nu(:ce ; and th; 
Reaſon there given is, becauſe the Uſe, which might be executed by the 
Statute, ought to be an Uſe in Eſfſe, and not a Right to an Uſe; tor the 
Fitare cannot be transferr'd by the Statute to one who has but a 7 * 
an Lic, but to him who is actually Ceſty que Uſe. Arg. Pollex. 

A. is Tenant for Life, Remainder to B. for Life, Remainder : G IF: 
or 1 e, Remainder to a Contingent, and A. and B. join in a Fine, x: 
the Kight of Entry of C. preſerves the 2 ntingent Eſtates. Per Hale Ch. J. | 
Mod. 92. Mich. 22 Car. 2. B. R. in Cate of Zouch v. Clare. 

Jean 4. A. is Tenant for Life, Remainder to his 1ſt, 24 and 34 Sons, the A 
2 ba; -— Remainder to B. and ſo to C. and ſo to D. and their 1ff, 2d and 3d Sang, i 
B. for Life like Manner. B. C. and D. levied a Fine to A. the ſaid C. having Isis 2 
wid 7 his 1/8 Sons at the Time; then A. made a Feoffment. Hale Ch. J. ſaid, I hat 1 in 
In „this Caſe no Son had been born, the Contingent Remainders had hee: 
woe rs by deſtroyed, but a Son being born, there is a Right ot Entry left in bin il, 

ner which will ſupport the Remainders. And Judgment accordingly. Mos 


io the riot 

Heirs ef C. 92. Mich. 22 Car. 2. B. R. Zouch v. Clare. 

F. bad a 

an, and then P. and C joined in a Fine to A. (the Son of B. being then living) then A. nach 4 Fee o Front 

and afterwards B. had [Jue a 2.4 Son, and then his e/deft Son died. The only Quettion wia, W cher by 
te Fecttmert of A. the Contingent Remainder to the 2d Son was deſtroyed, he being bor e Time 
of the Feoitm-nt. Ir was adjudged per tor. Cur That it was not, bur rhac e Riot 6 the Remainder, 
which wits i the fr/* Son, had pre ſerxed it till the Birth of the 2d Son. 2 Ley 357. Hill. 2 K N.: 
B R. Loyd v. Broc! king. S C. Vent. 188. accordingly. 


* Gil there 5. 1 Right of Adiion cannot ſupport a Contingent Remainder; but 
TT 5 there mult be a Particular Eſtate attually in Being, or a prejent * Right o 0 
0 e 

Huch, but a future Right of Entry is not ſuſficient. Vent. 189. in Ma arg. 


a Contingent 
Remainder lays it was fo held per Cur. in the Caſe ot Thomſon v. Leach. 


over, ane 


Tenant for Life be difſeiſed, the whole Eſtate is diveſted, but the Rist of Entry in the Ten. wt fer 


expeetar.t uf on his Et date dees net weſt before a Deſcent is caſt, then ir is gone, becunſe it 1 nts. 4 
Night of Alion, tho' now 1t may be pre ſerved longer, by the Stat. of H S. whereby, ©: e 4 Diele 
be 5 Neu in Poſſeſſion, a Deſcent will not take away his Entry. 12 Mod. 1 Thom v. Lea! 


94 Lev. 35. Loid v. Brocking. 


. 
* — 
p* 2 0 Line 


1 Salk. 226. 6. A Term of Nears will not ſupport a Contingent Remainder, ! 
S: Term and Remainder are both devited by a Will. 4 Mod. 255. 15 
W & M. B. R. Goodright v. Corniſh. 
BurC. dving 7. A. deviſed Lands 10 Truſtees and their Heirs for 500 Jeirs for tte 
o nin Payment of 50 J. per Ann. to B. his eldeſt Son fer Life, Remainder tt” 
nr ee, and atter the Determination of the ſaid Term 1 rhe U/? of , 
on. The Body of B. in Tail, Remainder t C. the zd Son ot A. in 'T = Re 
the ju ges mainder 10 D. the : d Son ot A. in Tail. B. had no Son born ut A 
ot 5. R. by Death. The Judges of B. R. thought the Remainder to the ttt Son 
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ker C. inclined to ſupport it, it poltible. But then the Diſpute was 
agreed. to Mod. 501. Trin. 8 Geo. 1. Gore v. Gore. 


the Contingent Remainder ſupported. (Ut Audiyi ) 


Heir apparent, being ſeiſed in Fee of Lands in S. and T. by Feottinent 
and common Recovery, in Conſideration of a Marriage intended be— 
rween B. and M. and Foo I. Portion, ſettled the Premittes to the tollow- 
ing Ules, viz. To the Uſe ot A. till the Marriage, and alter, as to the 
Lands in S. to the Uſe of B. and his Afigns for 99 Years, if he thould 
ſo long live, and irom and after the Death ot B. or other ſooner Deter- 
mination of the Eſtate to him limited, to the Uſe of Truftees and their 
Heirs, during the natural Lie of ſaid B. 79 ſupport the contiugent Remain- 
gers, Remainder as to Part to the Uſe of M. in Jotnture ; and us to all the 
Reff of the Premiſſes to A. for Life, Remainder 70 the Uſe of the ſaid B. for 
99 7ears, if he thould ſo long live, Remainder 20 tees to ſupport Con- 
tingent Remainders, Remainder zo fr? Ec. Sons of B. by M. in Tail 
Male, Remainder to the Uſe of firſt &c gons of B. by any other N ife in 
Tail Male, Remainder to A. for Lite, and after his Deceale 0 the Uſe of C. 
2% Son of A and his Aſſigns for 99 Tears, if C. hall ſo long live; and 
from and à ter the Death ot C. or other ſooner Determination of the 
Eſtate herein limited to C. tor 99 Years as atorelaid, then to the Uſe of 
Truſtees and their Heirs, for and during the natural Lite ot C. upon 
Trutt to ſupport Contingent Remainders, and to make Entries as Occaſion 
ſhall require, but to permit the ſaid C. and his A ſſigns to take the Rents 
&c. during the Term ot his natural Lite; and aſter the End, or other 
ſooner Determination of the ſaid Term, % the Ulc of the fit, and other 
Sens of the ſaid C. in Tail Male, and alter ſeveral other Meine Remain— 
ders zo E. Father of the Letlor ot the Plaintiſt, e 99 Zears, if he thould fo 
long live, Remainder 4% Truſtees to ſupport &c. Remainder to firſt Ec. 
Sons in Tail Male. C. by the Dearhs of the preceding Remainder- 
Men, became prſſeſſed of the Premiſes tor 99 Years, it he thould 1o long 
live, Remainder as above limited. QC. had a Son D. and no other 
Iſſue Male. C. being ſo poſſeſs'd, afterwards he, together with D. 
his Son, levied a Fine, and ſuffered « Recovery of the Premilles. D. died 
without Iſue in the Liſe of ſaid C. Atrterwards C. died without Iſſue 
Male, leaving 4 Daughters, H, I, K, and L. The Leffor of the Plain- 
tit, the neareſt ſurviving Remainder-Man, made his actual Entry with- 
in 5 Years, and being ſo ſeiſed, demiſed to the Plaintitt &c. The 
Queſtion was, Whether the Common Recovery uttered, in which D. 
was vouch'd, was a good Bar? The Tenant to the Precipe was made by 
C. (who was a Leſſee for 99 Years, it he ſo Jong lived) and by D. the 
Son, to whom the Remainder was limite in Tail, And tho' C. was only 
Tenant for 99 Years, if he ſo long lived, yet it was inſiſted, 1 That 
by this Fine a Freehold paſs'd ; tor that it was not void, but voidable. 
2dly. That tho' the Fine levied by C. did convey no Frechold, yer that 
D. Joining in the Recovery, there was a good Tenant to the Przcipe, 
notwithitanding the Limitation to the Truttees tor preſerving the Con- 
tingent Uſes ; for that rhe Limitation over to them, was either a void 
Remainder in it's Creation, or elſe it was Contingent and never Veſted. 
And it was likewiſe inſiſted, That the Limitatica paſſed no Eitate to the 
Truſtees, but only a Right of Entry. But to this it was ſaid by the Ch. |. 


levied by C. no Caſe has been cited to prove it good; and the Law 15 
now clear and ſettled, that /uch Fine of a Tenant for 1 ears, by Reaton 
ot the Imdecillity ot his Eſtate, Mil Operatur, and that it will be , 
5 N 800 


B. void, and that the Remainder to C. was a veſted Remainder; but Par- Talbot C. in 
a Suit by D. 
they thought 
the Rewaijn- 


and that an Interim Eſtate till the Birth of a Son of B (and who is ſince born) deſcended to B. 


8. A ſpecial Verdict found as follows, viz. A. and B his Son and Æ . 5. e 35; 


who delivered the Opinion of the Court, That 1ſt. As to the Fine 
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good Plea in ſuch Caſe Quod Partes Finis nihil habuerunt; So is 5 C0. Eo 
3 Co. 78. Hard. 400. And ſo it was held in the Caſe ot Hunt v. 
Bourne, Salk. 339. which he ſaid he cited from a MS. ot Lord ele 
where, upon taking Notice of the difierent Operations of a Fine aud  , 
Feollment, he ſays that it Tenant for Years makes a Feoliment in Fee, the 
whole Eitate ot him in the Reverſion is divetted ; bur it he levy a Fine 
Nihil Operatur, by which Words it is plain that he meant no Frechold 
paſs'd ; for he puts a Feoffment in Oppoſition to a Fine; and theretore lince 
a Feotiment does divelt the Eſtate, there can be no Doubt but that Nihil 
Operatur mult ſignity that the Fine diveſts no Eitate. And this Opinion 
ot Lord Holt is likewiſe agreed to be Law by Ld C. Macclesjeld, ia 
the Caſe of Carter v. Barnardiſton, P. W ms's Rep. 519. aud fach 
Fine is faid to be void. So that here is the Opinion ot Lord Coke, Lord 
Holt, and Lord Macclesfield, with the Concurrence ot ſeveral other 
Judges in Support of this Side of rhe x ng and not one Authority to 
e tound to the contrary, Taking it then, that this Fine had no Eidg. 
to paſs the Freehold, the next Thing to be conſidered is the Confequence 
of D. 's joining in the Recovery. And as to that, it is certain that jt there 
was any Freehold in D. this Recovery will be a good Bar. It he hq 
not, then the Title will be in the Leſſor ot the Plaintiii And ſaia, 
that the Court were all of Opinion that the Freehold was nor in D. and 
that the Remainder to the Truſtees was not void, nor Contingent ; nor 
is this Limitation to be conſtrued as giving only a Right ot Entry tg 
the Truſtees, as has been inſiſted at the Bar. it. I zs not a v9 Re. 
mainder. The true Deſcription of a Remainder is, That it is a Re- 
mainder or Remnant of an Eſtate in Lands or Tenements, expectinr yp. 
on a particular Eſtate created rogether with the fame, and ar the fame 
Time. Co. Litt. 143. And it is fo expectant upon the Particular Altate, 
that unleſs it can take Eftect when the Particular Eſtate derermines, it is 
void. The Reaſon given to prove this a void Remainder is, Thar the 
Remainder to the Jruſtees being limited to the Truſtees 7 c-1711once 
after C. s Death, and then afterwards to hold during his Lite, this was te— 
ugnant ; and were there no other Words in the Settlement, poſſibly 
there might be ſome Force in that Objection. But here are other Words 
in the Limitation ; tor it is from and alter the Death of C. or 0: her ſooncy 
Determination of his Eſtate, then to Truſtees. And he apprehended that 
thoſe Words, (Or other ſooner Determination of the Eſtate) are a full 
Anſwer, becauſe by them there is plainly a Remainder limited, which 
may take Effect by Surrender, or Forfeiture, or Fffluxion of Time in C.'s Lile- 
time; and ſo here are Words to make this a Reaſonable Limitation, and 
Poſſible ro take Eflect. Upon this Head was cited by the Counſel lor 
the Detendants the Caſe of Cumberford and Birch, 2 Lev. 157. tw 
prove, That where there is an Eitare limited upon two Disjunctives, 
which cannot ſtand together, (becauſe it one happens the other can!) 
that in ſuch Caſe it thall rake Effect upon neither, but the Settlement 
ſhall rather be conſtrued to be void. IJ here the Settlement was ita 
Proviſo, That if none of the Brothers of the Grantor, or their Childien, 
were living at ſuch a Time, then to his Brothers ſuccethively. And ds 
Court held it a void Limitation, But that Caſe does not come up to. 
preſent; for the true Reaſon upon which the Court then founded the!“ 
Opinion was, That the Death of the Brothers and their Children +» 
conſidered as a Condition precedent; and it appeared in the Caule, th 
the Children of the Brothers were living, "IT ſo the Condition not pet- 
. . R : b * 1 

formed on which the Remainder was limited; and it was not determi 
upon the Foot ot the Neceſſity of the Remainders taking Etect up? 
both Disjunctives. Now here, by (the Death of C. &c.) it was never i. 
rended that the Remainder ſhould veſt on the Death ot C. but (as 4p22-" 
by the expreſs Words) on a Determination of the Eſtate tor 99 1 
betore his Death. adly. But it is ſaid, Suppoſing that this Ron! 
is not void in its Creation, and that it might have taken Eife gte V+ 
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or other, yet it was Contingent, and is now become void by Event, be- 
cauſe it is not limited to commence abſolutely trom the End of the 99 
Years, but trom {ome other ſooner Determination, which is uncertain, 
and not only as to the Time when ſuch Determination may happen, but 
whether it ever may happen, For C. may well have been preſumed to 
have outlived the Term. But He thought that this is a Miſtake, and that 
there is no Warrant tor ſuch a Potition by any Rules of Law. Contiu- 
rent Remainders are of 3 Sorts. 1ſt, When it is a Limitation t one not in 
Ie; lor in that Cale 1t the Remainder-man never does come in Elle, it 
:« void Remainder. 2dly. When the Particular Eftate may determine le- 
re the Remainder can commence, as an Eſtate to A. tor Lite, and trom 
and alter the Determination of his Eit:re, then to C. during the Lite of 
A. This is good by Contingency 3 that is, if A. forfeit his Eſtate by 
Alienation, or otherwiſe, in his Lite-time. zdly. When there is a Li- 
mitation Precedent, or ſemething to happen (before the Reminder can take 
Efett) which may never happen, As a Remainder to commence when 
8. thall return to England from Rome. Now the preſent Remainder 
cannot be ſaid to be Contingent within any of theſe Deſcriptions ; tor, 
iſt, Here are Perſons in Eite to take. 2dly. The Remainder does not 
depend on the Dearth ot C. but it is expreſely limited trom &c. other 
ſooner Determination; ſo that immediately from the Expiration of the 
Particular Eſtate, the Remainder is to commence, zdly. Nor is here 
any precedent Condition to be performed, in Order to give the Truſtees 
Title, But it only depends on ſuch Facts which determine the Particular 
Eſtate from the Nature of the Eſtate itſelt, and which were underitood to 
be ſo when the Remainder was originally created, viz. That all Estates 
for Years, if the Party fo long live, may determine not only by the 
Death of the Party, or Effluxion of Time, but by Surrender or Fortci- 
ture: And ſuch Dererminations the Law takes Notice ot, and will ex- 
pect, as appears by 2 Co. F1. 1 Saund, 151. as a Leaſe to 
A. tor Lie, Remainder to another during the Liſe of A. this is good, 
becauſe by Poſſibility the Remainder may take Etiect by the Tenant for 
Lite's aliening or committing a Forteiture ; and this Pollibility is there- 
tore conſidered as an Intereſt in the Grantor, which he may limit, and is 
that Sort of Eitate which Truſtees have tor preſerving Contingent Ules, 
aid it is not a meer Right of Entry, nor a Contingent Remainder, but a 
veſted Eſtate to take Etteet by thoſe Ways and Methods of Determina- 
tion to which the Particular Eſtate was ſubject when it was created. 
And tor this Co. Lit 42. puts a Caſe, which he apprehended explains this 
very much, viz, It Tenant for Lite makes a Leate by Deed, or with- 
out Deed, to him in the Remainder, or Reveriion in Tail, or in Fee, 
tor the Lite of him in the Remainder or Reveriion, and alter he in the 
Remainder takes Wife, and dies, his Waite thall not be endowed ; lor 
the particular 'Tenant ſhall enjoy the Land again; bccauſe it cannot be a 
Folieiture, he in the Remainder being privy, and it cannot be a Surren— 
der, becauſe his whole Eſtate was not given. . Now in the preſent Caſe 
what is there remaining in the Grantor 2 It is a Poftvility of the Liſſce's 
dying in the ee the Leſſor, or of his Forfeiting or Surrendering the 
Eſtate. And yer my Lord Coke ſays, This is a Freehold, and gives this 
as an Inſtance, that where there may be ſeveral Freeholds derived our ot 
the ſame Eſtate, tho? at the ſame Time, it is but a Poſſibility, and ſuſſi- 
cient to prevent the Wife of him in the Remainder from being endowed ; 
and agreeable to this is Duincomb's Caſe. 3 Lev. 437. A. Tenant tor 
Life, Remainder to J. S. and his Heirs for the Lite ot A. Remainder to 
A. in Tail, The Court held there, That the Remainder to J. S. (tho? 
but a Poſſibility) was ſuch an Interpoſing Eſtate between the firſt Hit ute 
limited to A. for Lite, and the laſt Eſtate limited to him in Tail ; That 
A. could he contidered as no more than a bare Tenant tor Lite, and 
that conſequently his Wife could not be endow'd, which ſeems to be 


our very Caſe as to this Point; for he took it that J. S. could be no other 
there 
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there than a Truſtee for preſerving the Contingent Uſes. Having ſaid tha, 
much to ſhew upon what Grounas Limitations to Truitees made in con 
mon Form muſt operate, he ſaid he would contider what Conſtruction 
the Limitation in the preſent Caſe ought to have; and he thought they 
always operate in che Manner expteſs'd in this Limitation, viz, That 
Part ot the Limitation which is called Contingett, from the Words (Or 
other ſooner Determination.) The Common Kind ot Limitation is tu 
to A. for Lite, and from and after the Determination of his Eſtate, then 
to Truſtees tor the Lite of A. or to A. tor 99 Years, if he ſo long live 
and from and after the End ot that Term, then to Truſtees during the 
Lite of A. Now in the firit Caſe the Remainder limited to the Truſtees 
being to continue during the Lite ot A. cannot take Etiect upon tt. 
Natural Death of A. nor otherwiſe than by a Surrender or Forteiture gt 
his Eſtate, Nor in the ad Inſtance, otherwiſe than by Effluxion dt 
Time, or by Surrender or Forteiture, and perhaps in both Cafes by Ci. 
vil Death. And he thought that the ſume Objections which have been 
made in the preſent Caſe, might with equal Reaton be made to every Lincs. 
tion for preſerving Contingent Remainders. For tho' theſe Words, (Or other 
ſooner Determination, are not always inſerted. for there is 29 Settlement 
to be found which does not import as much. And lo in Bridgm. 334 there 
is a Settlement without theſe Words indeed; bur yer the Conttrodtion 
upon it muſt be the ſame as it they were inſerted, becaule there the Re. 
mainder is limited only during the Lite, as it is here, and conſequent. 
ly muſt be conſtrued to commence on a Determination ot the Particulir 
Eſtate before the Death of A. The true Meaning theretore of theſe Li. 
mitations is, That when an Eſtate is given to A. tor Lite, the Limitor 
has notwithſtanding an Intereſt remaining in him to enter upon Aliens. 
tion, Forteiture &c. which Intereſt, when conveyed to I ruitces, js 4 
Remainder or Legal Eſtate, which they are ſaid to have tor preſerying 
Contingent Remainders; and ſo it is called by Lord Cow per 2 Vern, 
755. Elle v. Osbourne. So chat in the common Caſe ot Marriage 
Settlements, where an Eſtate is limited either to the firſt Taker tor 99 
Years, or for Lite, with Remainder to Truſtees to ſupport the Contin- 

ent Remainders during his Lite, they were ot Opinion that by ſuch 
ö a preſent Freehold paiſes to the Truſtees fabject to the Term 
of 99 Years, in ſuch Manner that it cannot take Effect till the Determi- 
nation of that Term; But that Determination mult always be in ſome 
Manner or other ſooner than the Natural Death ot the Particular Te- 
nant ; and tho' this Remainder may depend on the Truſtees coming in- 
to Poſſeſſion, and upon Surrender or Forteiture, which Facts may or 
may not happen, yer ſuch Facts are in Law Poſſibilities not remote, and 
not meerly Contingencies; and it would be of the wot dangerous Conſe- 
quence, and might overturn moſt of the greateft F./tates in the Kingdom, 'f 
another Conſtruction were to prevail, becauſe it would then be in the Feuer 
of Cy que Uſe to bar any Settlement whatever, without the Conſeut of tie 

ruſtees. For theſe Reaſons his Lordſhip ſaid they were all of Opinion, 
That a Freehold veſted in the Truſtees undiſturbed, and that no Free- 
hold ever was in D. and therefore he was no good Tenant to the Prz- 
cipe, and conſequently that the Leſſor of the Plaintiff muſt have Jucg- 
ment. Mich. 14 Geo. 2. B. R. Smith of the Demiſe ot Dormer ». 
Parkhurſt & al. —This Judgment was affirm'd in the Houſe ot Lords. 


(O) Re- 
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(O) Remainder deſtroyed by Ad of the Party. 


5 Here is a Difference between a Limitation of Uſe by Feoffinenr 
&c. and a Deviſe. If there be Devi/e ro A. in Fee, and aſter to 
B. in Fee, there is no Means to deſtroy the 2d Fee. Bur if a beoffment 
be to the Uſe of A. and his Heirs, and if A. die without Iſſue, then to B. 
in Fee &c. Feoiiment by A. will deſtroy the Fee to B. So Feoftiment to 
the Uſe of A. when he marries my Dans hter, it I fell the Land betore A. 
marries her, and atter he marries her, A. ſhall not have the Land. But if 
it be by Way of Remainder, then there is no Ditterence between Uſe and 
Will, or Eſtate at Common Law. Arg. Litt. R. 254. Paſch. 5 Car. in 
Beck's Caſe, cites Pell and Brown's Cale, and Archer's Cafe. 

2. Barcn ſeiſed in Fee makes Feottinent to the Uſe ot Hhimſelf and his S. C. cited 


Mie, ond to the Heirs of the Strvivor of them. Baron makes another Ag 3 Mod. 
Feoff ment, and dics; the Wite enters and dies. Adjudged that the tu- Fa be 


ture Contingent Uſe of the Fee is deſtroyed by this Feottmenr, and Judg- Fee hatl 
ment affirm'd in Cam. Scac. Cro. C. 102. Hill. 3 Car. C. B. Biggotr v. not veſt in 
Smith. | the Feme by 

her E try 
after the Death of her Baron; for that ſhe had no Right, becauſe the Baron had deſtroyed the Contin- 
ent Uſe by the laſt Feottmenr ; fo that it could not accrue to her at the Time of his Death. 8. . 
cited by Holt Ch. J. in Caſe of Thompſon v. Leach, who ſaid, That ir is Nice to an Inſtant; for the 
Right ought to be precedent to ſupport the Contingency, and that therefore in that Caſo becautrke b ght 
aroſe to the Wife Eo Inſtante, that the Contirgency happened, the Remainder was adjudged to he de- 
frov'd, ard that the Caic has always been held tor Law Ld Raym. Rep. 316. Hill g W. 2.—S. (C cited 
12 Mod. 174. Per Cur. And they ſaid it is a Remarkable Caſe, and that it was held that this Contingent 
Remainder could not ariſe out of the Wife's Eftate, becauſe during ie Ce ture ſbe had no Right of Hn— 
40% or of Aci ion, but the Rusband had Power of the whole Eſtate, and tho' her Ettate and the Contin— 
gency happened Eodem Inſtante, yer this was not ſuAcicat, becauſe the Particular Eſtate which Mould 
ſupport the Contingency, ought to be precedent. 

A. ſeis'd of Land levied a Fine, 35 Eliz. to the C/ of 4. himſelf, as I ſuppoſe] and ie for their 
Lives, and to the Heirs of the Survitor of them; afterwards A. made a Feottment, and died, and refolved 
that it was Contingent for the Fee ſimple. Cited in Beck's Cate Litt. Rep. 291. as Parkinſon's Caſe 
in the Exchequer. 


3. A. was a Copyhclder fur Life, with Remainder to his 1/}, 2d Oc. Sons in 
Zul, Remainder to B. ia Fee; A. before a Son born, gets a Conveyance from 
the Lord of the Manor of rhe Reverficn in Fee of the Copyhold, as think- 
ing that would merge his Eſtate, and deſtroy the Contingent Remainder ; 
The Contingent Remainder is nor dettroyed, the Freenold being in the 
Lord. Admitted by the Proceedings. 2 Vern, 243. pl. 228. Mich, 
1691. Mildmay v. Hungerford. 

4. Where a Remainder does not take Eflect preſently, but ves in the 
Hurvi vor, it is as an Executory Deviſe, and a Recovery is no Bar. Arg. 
2 Lutw. 1224. in the Caſe of W eekes v. Peach. 


(P) Remainder. Deſtroy d by A of Lac. 


Had 3 Sons B. C. D. and deviſed BJ, Acre to B. Gr. Acre to C.p nn, co 
and Wh. Acre to D. and that if any of them died the other ſurviving S c 
fecud be his Heir. A. died. B. died. Fleming Ch. J. thought that BI. Pollevf. 5-8. 
Acre would veſt in C. & D. by way ot Remainder, and that they thould . 
take, tho? the Freehold by the Deſcent of the Fee was drowned. Bur all Se 
b 3 Bing ; a ; Calc Of Pure- 
the others held, That in regard nothing but a Freehold paſſed by the De-foy v, RO. 
viſe, the Rederſcu in Fee deſceudiug upon B. had drowned the F /tzte for Life, zers. -—— 
| 5 0 | ald 
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Pollexf. 481. and that his Death after could not revive and veit the Remainder in & & 


T : : : 

8 h D. And adjudg'd accordingly. Cro. J. 260. Mich. 8 Jac, B. R. Wood 
in the Caſe Ingertole. 
of Frortul- 

Cut v. Abbot, obſerves, That this Caſe of Wood v. Iogerſole is alſo reported in Bulſt. 61. There 
put, Ihat a Mar had 3 Sons, and Lancs in 3 Counties, and deviſed the Lands in one County to one * 
in another to a 2d Son, and in the other to the 3d Son; and that if any of his Sons die, that then te 
one of them to b Heir unto the other. In Crook tis, The other ſurviving ſhall be his Heir: & 4 
as it is penn'd in Crook it difters very much from Bulſtrode; For if the Words were as in Bulſtrode . 
only one of them that was to be Heir unto the other; therefore only one, ard not both of the Survivors 
could take; But as ir is in Crook, That the other ſurviving ſhall be his Heir, it may bear à Conf... 
tion, That both ſhould be Heirs jointly. Now that this Caſe in Crook is not very carefully reported + g 
pears plainly, for the End ot the Caſe is plainly miſtaken; For tis there faid to be adjudg'd for the P Alg. 
till, whercas it 1s apparent that it ſhould be ſaid for the Defendant. Next, Crook's own Report aftery; ey 
repeats the Words diftering from the Caſe as he had before put it, and more agreeable with ultron 
For be afterwards repeats them thus in the diſtinct Character whereby he intends them the very Wor,” 
(7'at every one ſhall be Heir unto the other) and upon View of the Roll, which is in Paſch, - Ie. 
Kit 155. Tre Words are, (And it any of my Sons die, the one to be the other's Heir) then it ui 
very plain that theſe latter Words will be void. | 


! 4 * 
111 0. 


But where 2. A. covenants to ſtand ſeiſed to the Uſe of himſelf tor Life, Re. 


A. was Je- mainder to B. tor Lite, Remainder to the iſt Son of B. in Tail ; A gg, 
nant or Life, 5 vw we) 


Remainder ættainted and executed for Treaſon before a Son born to B. Refoli'd, The 
to his Wiſe Son after born was barr'd, and the Crown has the Fee-Simple, diicharo'd 
for Lije, Re- of all the Remainders limited to the Son not then born &c. Mo. 915. 


I — pl. 1103. Trin. 9 Jac. in the Star- Chamber. Sir Tho. Palmer's Cate. 
SI, : 

Sons in Tail, Remainder to the right Heirs of A. and A. committed Treaſon, and then had a Son, and then 

was attainted It was held, That whether the Son was born before or atter the Attainder, the Contingent 

Remainder to him was not diſcharged by the Veſting in the Crown during the Life of A, beoau'e of 

the Wife's Eſtate, which is ſufficient to ſupport it. 2 Salk. 576. Pa'ch. 6 W & NI. B. R. Corber e, 

Tichborn. 


Vent. zes. 3. A. the Grandfather ſeiſed in Fee conveys to the Uſe of him! ir 
* Life, Remainder 70 B. the Father for Life, Remainder 20 the 1/? N B. 
The Court in Tail, Reverſion t A. in Fee, (The Grandfather) 4. dies 1104s H. . 
ſeem'd of 70 Jon then born tu B. but afterwards a Son is born, named C. Whether by 
Opinion, the Death of A. betore the Birth oi C. by which the Reveriion in Fee 


# K * * * * * 
Thart'® deſcended to B. the Contingent Remainder was deſtroy'd, was the guet 
Contingent - 7 


Remainder tion. It was argued, That this Deſcent was an Act in Law, which will 
was deſtroy'd injure no Man; and, as in“ Lewis Bowles's Cale it is faid, That the 
by the De- 1:11] 1s veſted $76 Medo in the Father; and aſter, when the Contingent 
(cent of the happens, the Eitates betore united are divided, ſo in this Cale ihall it be 
Eſtate Tail. . 4 N 2 te i | 

Bur adjorna- by the Deſcent of the Reverlion, (which is an Act in Law, and does 10. 
tur. operate more than the Original Conveyance) tho' the Eitate for Lite ts 
Pollexf. 206 merged in the Fee. But on the other Side the Caſe of Lewis Bowl:s was 


A7 I agreed ; For there the Intent of the Conveyance ſhould be deftroy'd by 
5 ac . ; * * . 5 X ” 
vas never itſelt it the Contingent Eftare thould not veſt by the Birth of the Sn; 
adjudg'd, But here the Deſcent conſolidates the Inheritance ; and the? by At of , 
bur tor De- yet Ly an Att out of the Conveyance itſelf. And the Cafe being clear upon 
_— ” 5 this Point, it was adjudg'd, That the Remainder was deſtroy dz a 
3 tormer Judgments in Ireland affirm'd. 2 Jo. 76. Intratur. Hi. 25 c: 
Court could 27 Car. 2. Hartpole v. Kent. 
not proceed 5 : 
to judgment, but inclined to affirm the Judgment. Ibid. 5:8. Arg in the Cafe of Yarrifo! “ 
IBcltay, ſays, This Cafe was not adjudg'd, but the Court much inclin'd, That the Conting n. 420 
were deſtroy'd.—Þ, artwell v. Kick, Freem. Rep. 405. pl. 530. Trin. 1675. feems to be 5 C an 
there Hale Ch. J. inclin'd to think the Remainder deſtroy'd ; Sed Adjornatur. | 
Note in Ltwis Bowles's Caſe the Eftates were united at the firft upon mall ing of rhe Conveyar-: 
Vent. 307. per the Reporter. 


S. C Pollen 4. A. deviſed to 3 Sons ſeverally ſeveralParcels of Land, and tut 
479 fo 489. die his Part ſhould go to the others. It was argued, That the 2:47 


* deſcends upon the Eldeſt, and that this deftroys the Contingent Ran 
adjudg's dier to the others; which was admitted by the Counte! of the rj, e! 


aa ee —_— ͤ— — — x — ——— —]—Um2 ew 
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but ſaid, That it might be good by Way oft Executory Devitle. Adjor- accordingly 
natur. But the Reporter ſays, He heard that it was aſter wards adjudg d for the 
a good Executory Neviſe to the younger Sons, 2 Lev. 202 Trin. 29 Pint, 


5.11 Tenant tor Life with Contingent Remainder be, and Tenant {or Life Freem. Rep. 


the Condition is broken, the Contingency is tor ever deitroy'd ; Becauſe SC, & Y.— 


chere mult be a particular Eſtate in Being, or a Right of Entry when the 1 
1 


Contingency happens. Per Holt. 2 Salk. 577. Hill. 9 W. 3. Thomp- S. C & F. — 
{n v. Leach. So if before 


fi Furt wards f the Contin- 
gency happens the Reverhoner enters for a Forſeiture the Contingent Remainder is deſtroy d. Per Hole 
Ch. J. Ld. Raym. Rep. 314. S. C. 


Tenant for Life is diſſeiſed, and alter that a Deſcent and 5 Years caſt ; The ſuch De- 


ontingent Remainder is gone, becauſe there i - + . ſcent the 
Conring Song, e there is nothing leit to ſupport it; e 


For the Right of Entry is turned into a Right of Action. Per Holt Ch. is good ; for 
J. 2 Salk, $77. Thompſon v. Leach. the particu- 
lar Eſtate re- 


mains in Right, and might have been reveſted. 1 Rep. 66. in Archer's Caſe. Palm. 254. — 


Puph. 83.— 1 Rep. 135. b. (f) 


(Q) Remainder. Deſtroy'd by Alteration of” the Par- 
ticular tate. And what {hall be ſaid ſuch Alteration. 


1. IT is regularly true, That when the Particular fate is defeared Ai if the 
the Remainder thereby ihall be alſo defeared ; bur it fails in divers , e 


' : . | 4. Lefee fo 
Cates ; For where the Particular Estate and the Remainder depends uon one 7, M w_ g x 
8 I 


Tile, there the Deſeating of the Particular Eſtate is a Defeating of the mates a leaſe 
\ Remainder ; But where the Particular Eftate is defea/able, and the Remain> to B. for the 
der by good Title, there tho' the Particular Eitate be deleated the Remain- / A. 
der is good. Co. Litt. 298. a 2 
er 15 800d. . 298. &. der 10 C 
; De; Albert 
A. re-enters and defeats the Eſtate for Liſe, yet the Remainder to C. being once veſted by good "Title ſhall 
not be avoided ; For it were againſt Reaſon, That the Leſſor ſhould have the Remainder again againſt 
his own Livery, and this is well warranted by the Reaion of Littieron in this Caſe. Co. Litr. 295. a. 
$ it is if a Leaſe be made to an Infaut for Life, the Remainder in Fee, the Inſ ant at his full Aae diſa- 
grees to the Eſtate for Life, yet the Remainder is good; For that it was once veſted by good Title, for 
in both theſe Caſes there was a particular Eſtate at the Time of the Remainder created. Co. Litt. 298. a, 


2. It A. makes a Leaſe for Life, Remainder to the riglit Heirs of F. F. So if A. 
and Leltee tor Lite makes Feoff ment in bee in the Life of J. d. A. may 85 100 + 
ter. Jenk. 248. pl. 38. cites 9 H. 6. Remainder 
to the rioht 
Heirs of J. D.— B. in the Life of D. ſurrender'd to A. This Leaſe, notwithſtanding the Surrenter, ſup- 
N Contingent Remainder to the Heirs of the Body of J. D. fo that if J. D. die having lilue in the 
of B. he ſhall take the Eſtate. lenk 248. pl. 38. 
de if a Leaſe is made to 4. for Life, Remainder to B fir Liſe, Remainder to the right Heirs of F $.—A. 
makes Feefment in Fee, S. cies in the Life of B. This Right of Remainder for Life ſupports the 
Contingent Eſtate. Jenk. 243. pl. 38. 


2. If any Alteration of Eſtate be before the Eſſence of the future Uſe, 

then the Uſe ſhall never be transterr'd in Poſlſeſſion beſore the Impediment 

remov'd, and the Eſtate re- continued. 1 Rep 13S. 31 Eliz. in Chud- 

leigh's Caſe. | 

+ Land given to A. in Tail, and if J. S. comes to \Weſtminiter- Hall 

ſuch a Day, to J. S. in Fee; it the Eſtate Tail deſcends to 2 9 
Who 


Remainder. 419 


Car. 2. B. R. Forteſcue v. Abbor. 77.8 0 A 


makes a Feeffment in Fee cn Condition, and the Contingency happens betore 558. pl. 68z. 


2 | t 
6. If there be Tenant for Lite with contingent Remainder to A. and But withou 
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Remainder. 


who make Partition. Now if J. S. comes to Weſtminſter-Hall, the 
Fee ſhall not accrue ; becauſe the particular Eſtate is not in the ſane 
Plight it was before. 4 Le. 236. pl. 374. Anon. 

5. Land given to A. & B. tor the Lite of C. Remainder to the ris}; 


3 


Hers of A. or B. who ſball ſur vive. — A. releas d to B.— The Remainder 
is deſtroy'd. 4 Le. 236. pl. 374. Anon. 
As ifa Wi- 6. Hate for Life on Condition, Remainder in Fee; By the Breach cf the 


Gow = Te- Condition the Entry of the Heir deſeats not only the Eftate tor Lite, hut 
Lite 'R „ Remainder alſo; For Condition defcats the Eſtate and all Remainders 


mainder in depending om it. Other wiſe it is of a Limitation. Reſolv'd Jo. 58. Mich. 
Fee, upon 22 fac. B. R. in the Caſe of Foy v. Hinde. 
Condition 

that the Feme continues a Widow; If ſhe marries and the Heir enters, he defeats the Eſtate of the Feme 
and the Remainder alſo. But if the Eſtate was made to the Feme durante Viduitate, Remainder oper. 
and ſhe murries; her Eſtate derermines by the Limitation, and the Remainder over ſhai! be god. Jo. 
58. per Cur. in the Caſe of Foy v. Hinde. | 


2 Saund 380, », M. a Feme Covert was Tenant for Life, Remainder to her {r/? Sn; 
». C The Rever/oner in Fee, before any Son bora, convey d the Inheritaiice ly Fine 
to M. and her Husband; A Son was atterwards born, and then H. And. 
Per Cur. Tho' it M. had ſurviv'd her Baron the might have avoided aud 
wav'd the Eſtate taken by the Fine, yet the Contingent Remainder to the 
Son is utterly deſtroy'd, he not being in Eſte when the Contingent hay. 
pen'd; For AH. and her Baron took by Entireties, aid fo M's Haute wa; 
merg d before the Contingent happen d; and the Poſhbility which ihe had to 
wave the Inheritance, and fo to take back her Eitate tor Lite, will not pre- 
ſerve it; For if the particular Eſtates which ſupport Contingent Eitures 
are not in Eſſe when the Contingent happens the Contingent Estate can 
never ariſe, whether it happens by Surrender, Merger, Feoitment, or any 
other Way; And Judgment accordingly. 2 Lev. 39. Hill. 23 & 24 
Car. 2. B. R. Puretoy v. Rogers. | 
As if Tenant 8. In all Cafes where the particular Eflate is merg*d in the Rewr{ien 
for 16s __ there the Contingent Remainder is gone, tho there 18 zo a7 v2//1ng of why 
Tail in Cen- Eſtate. Per Hale Ch. J. 2 Saund. 386. in the Caſe of Pureloy v. Ro- 
tingency, Re- gers 
mainder in 
Tail in Le, be, and the Tenant for Liſe, Remainder in Tail in Eſſe, levies a Fine, this is no Diſcontinu- 
ance nor Deveſting of any Eftate, Becauſe each gives ſuch Eltate as he has, and yet the meſne Conti- 
gent Remainder is deſtroy'd. Per Hale Ch. J. Ibid. 


in Ld. Star. Arg. Cites 2 Saund 380. Puretoy v. Rogers.— 1 Lev. 135.— 2 LC 39. 
ford's Caſe. 
2 Jo. 136. 10. A. and B. Fointenants for Life, Remainder to the firſt Son ol B. in 
S. U. that Tail, Remainder to the other in Fee; B. ſurrenders to A. by the Wort 
the Contin- Give, Grant, Remiſe, Releaſe to him and his Heirs, This continues 
gent Re- the ſame Eitect in Quality; tho' not in Quantity, and Releaſe ot 07: 


mainder was 1 70 : : penn 
24 5 wag Jointenant to the other will not deſtroy a Contingent Remainder depen 


ſtroyed, and ing upon it. Ray m. 413. Mich. 32 Car. 2. B. R. Harriſon v. Echey. 
per 3 ſuſtices | 
the Eſtate continues notwithſtanding the Releaſe, which only changes the Quality, not the Suben“ 
the Eftare, and this ſhall preſerve the Contingent Remainder. 2 Show. 91. S. C ſays, Taat it Fi 
adjudged that the Remainder was deſtroyed, and ſays that afterwards it was adjudged it was not dci 
Vent. 345. S. C. adjornatur ; but ſays it was afterwards adjudged that the Kemainder wes deri 
— 8. C. Freem. Rep. 484. pl. 664. argued, but Curia adviſare vult. 


11. A Tenant yer Life of B. Remainder to the Rig /t Heirs cf B. 
after A. grants his Eftate to B. fo that he had a particular Eftare 
Franktenement tor his own Lite, Remainder to his Right is, 
the Remainder continued a Contingent Remainder. Skin. 59. ! 


29, Hill 
W. & M. B. R. in the Caſe of Goodright v. Cornith cited by !: 
Ch. J. as a Caſe in E. z. 


—__ ll — 2 
— — —_ — 


Remainder. 
62.4 2. A. Tenant for Life, Remainder to his 1/t Ec. Sons in Tail Remain- 
gr over in Tail, Reverſion 1% A. in Fee. A. makes a Leaſe for ears by 
peed to J. S. who atterwards gave up the Deed of Leaſe to A; who cancelled 
it by rearing oit the Seal with Content ot J. S. But F.S. continued in 
boſleffron, and during his Poſieſſion, A. made a Leaſe to 7. S of the ſame 
Lands for 3 Lives with Livery and Seiin, and atterwards A. marries and 
has a Son B. This wasa Cale referred to Ld Ch E. Gilbert tor his Opi- 
nion, which was, that it the Leaſe for Years was ſtill ſubſiſting not ith- 
landing the giving the Deed back, and its being cancelled, as he thought 3 
ic was then the Interelt which paſted trom A. to J. S. did not paſs byLivery | . 
ind Hein ſo as to work a Diſcominuance of the Hſtate ſor Life, but only by 
10 of eleaſe to the I enant tor Years, and by way of enlarging his Efiate ; 
For it was a Reveriion depending on a Leaſe tor Years, and paſſes by 
way of Grant and Attornment to a Stranger, and by way of Releaſe to 
the Tenant himſelf; And ſuch Grant and Releaſe rransfers no more than 
tle Tenant for Lite might lawfullypaſs ( vi.) an ſtate during the Life of 
tle Tenant jor Lite, and conſequently the particular Eftate tor Lite was in 
Being, when the Contingent Remainder came in Etle. G. Equ. R. 235. 
Cates in the Exchequer in Ireland in the Time of Geo. 1. Magennis Lei- 
{ce of Cloſe v. Maccullough. 

13. Deviſe to N. R. and M. F. and their Heirs in Truft and to the Uſe 
of D. the Deviſor's Siſter for Life, Remainder to V. R. and W.S. and their 
Heirs during the Life of D. to preſerve c. Remainder to: the Uſe of the 
firſt &c. Sous of D. in Tail Male, Remainder to J. N. in Fre. B. 
narried D. Aſterwards B. and D. and J. N. (D. being enſeint of a 
Son ſoon atter born) joined in a Feoffinent to other Truſtees to the Uſe of B. 
and his Heirs, and levied a Fineto the new Truſtecs to the ſame Uſes. About 
2 Fortnightatter a Son was born named C. Aicerwards B. died having de- Thi 
viſed the Lands to E. a younger Son. D. died. C. brought his Bill to 1 
have the Benefit of the Deviſe, which was decreed; but as to this Point, | 
it was reſolved by Ld. C. Kirg athited by Raymond Ch. J. and Rey- | 
nolds Ch. B. that the Feoitment and Fine by B. 2nd D. did not deſtroy l 
the Contingent Remainders to the 11t &c. Sons ot D. but that the Right 4 
to the Freehold in the Truſtees ſupperted it. 2 Wm's Rep. 610. 612. Mich, 

1732. Maniell v. Manſell. 
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X (R) Remainder Barred or Deſtroy d by Hine, or Recovery. gee (g) pl 


[» 
: a EE, : : And for 
1. 7 Tenant for Life, Remainder to the Right Heirs of B. A. ſuffers a more of this, 


Common Recovery in the Litcot B. B. dies. A. dics. Ihe Heir fee Fines. — 
of B. is bound; For he had no Right at the Time of the Recovery, Recovery 
Per Manwood J. 2 Le. 18, 19. pl. 25. in Brent's Cafe. PE 

2. A. ſuffers a Recovery to the Uſe of himſelf for Life Remainder Seniort 
Prero of the Body of A. in Tail. A. had then no Iſſue. Per Wray Ch. J. | 9 
This Remainder in Abeyance limited Seniori Puero is not deltroyed by bi 
an Atter-Fine by A. For it is in the Conſideration of the Law, and fo 
r by it, and there fore a Deſcent in Time of Vacation ot an Ab- 
ſhall not bind the Succeſſor; And ſo where the Party is beyond the + 
eas; ſo a Remainder limited to the Right Heirs of F F. a Recover wy 
ad againſt Tenant tor Lite, the Remainder to the Right Heirs of J. S. To 
c ts alive at the Time of the Recovery is not helped by the Statute of 85) 
32 8. For the Words there are (To whom the Revertion or Re.nainder 1 
uall then appertain) and ſo the Remainder in the principal Cafe is in | 
A Cuttody of the Law, and not in Eſſe, and is theretore privileged and bt 
25 | Preſerved, and not deſtroyed by the Fine; And upon Ilie had the Re- 1 
| nderſall le executed not withſtanding the 2d Fine, and without any En- 1 
uy by the Conuſees to raife the Uſe ; For the Remainder Sentori bucro * 
| . 5 P neither 


Remainder. 


Sid 47. S. C. 
—Raym. 28. 
N. 


4 Feoftment in Fee upon Condition; if A. enters for the Condition broken bf, 


neither was, nor could be diſontinued Per Wray Ch. J. 2 Le. 219 
219. pl. 295. Paſch. 16 Eliz. Humphreſton's Cale. "4 EM 

3. There is great Difference between a collateral Uſe which does ng; 
depend on the other Eſtates, and an E/ate limited in Conr/e of a Remaiy. 
der; I agree it they are Contingezt Remainders, the Fine will dejtry, 
em, bur it there be a Collateral Clauſe, by which a Uſe is limited, as it 
there be a Proviſo that if ſuch Money be nat paid it thall be to ſuch a Up 
that Contingent Uſe is not deſtroyed by Fine. Arg. Het. 98. cite; ; 
Rep. 130. 134. Chudleigh's Caſe. 

4 Deviſe 7% A. (being Heir at Law) for Life, and if he die withent If, 
living at his Death, Remainder 76 L. in Fee; Bur if A. ſhall ha; jj, 
/1v ug at his Death, the Fee to remein to A, Reſolved it is a Contingens 
Remainder, and barred by the Recovery of A. dying without Illue 
1 Lev. 11. Hill. 12 & 13 Gar. 2. B. R. Plunket v. Holmes, | 

5. 22 & 23 Car. 2. 24. Enatts, That no Tenant in Tail of yy F,, 
Farm Rents ſhall le enabled by this Af to bar the Remainder, or ſha] 
have greater Power over the ſaid Rent than he had belore. 

6. A. ſeiſed of the Manors of P. and W. deviſed thei to B. for Liſecgith. 
out Waſte, and if he ſhould have Iſſue Male, then toſucb Iſſue Male ong }; 
Heirs tor ever, and after B's Death in caſe he fhould leave no Iſſue Mal: 
he deviſed P. io C. and N. to D. and their Heirs. Upon an Appeal to th: 
N ouſe ot Lords, it was held, upon taking the Advice of all the Judges 
That the Remainder to C. in Default of B's leaving a Son was a Contin. 
gent Remainder, and conſequently barred by a Recovery {utfered by B. 
whereupon they reverſed a Decree of Ld Cowper's. V/m's Rep. 50; 
50g. cites 22 May 1117. Coppen v. Barnardiſton & al. 


— 


(8) Contingent Remainder; Determined, or Revs .. 


I. Tenant in Tail to the Heirs Males of his Pody dio, 3 
* a Daughter wha has Iſſue a Son, and then the aics, ig Lie 
Son, yet the Son ſhall not take. Arg. Yelv. 149. in the Caje ot Pol v, 
Needham. 

2. For ſuch Collateral Determination being once interrupted ſhall never 
be Revived. Arg. Quod ſuit conceſſum per tor. Cur. Yelv. 150. in the 
Caſe ot Pool v. Needham. 

3. A Man deſtroyed a Contingent Remainder by levying of a Flac. A.- 
rerwards the Fine is annulled by Act of Parliament; It was held that te 
Contingent Remainder was revived ; But it it had been rever/ed four Error 
it had been otherwiſe. cited by Northey Ld. Raym. 314. in the Cale 
ot Thompſon v. Leech, as held by Hale Ch. J. Mich. 24 Car. 2. B R. in 
the Cale of Cole v. Levingſtone. | 

4. If A. be Tenant for Life with a Contingent Remainder, and A. mates 


the Contingency happens, the Contingent Remainder ſhell be revived, a 
the an it it happens, may veſt. Per Holt Ch. b Ld. Raym. 
Rep. 314. Hill. 9 W. 3. in the Caſe of Thompſon v. Leach. 


3 


—— 


(T) Remainder ; Good, 1n Reſpect of the Linitati!: 


1. Seiſed in Fee makes a Leaſe for Life to B. Remainder tu 

+ for Years or Life; the Remainder is void, becauſe he 84> ® 
Eſtate in Fee, and he cannot reſerve a leſs Eftate than he had bel, 
2 Mod. 210. Arg. in the Caſe of Southcor v. Stowell. cites 42 Uf. 2. 


2. Lain? 


Remainder. 42 q 


2. Lands are given o the Husband and Wife, and to the Heirs of the Body 
/ the Husband, the Remainder to the Husband and Wife, and to the Heirs 
their two Bodies begotten. The Husband dies without liſue; the Wite 
all not be Tenant in Tail after Pothbiliry ; For the Remainder in 
ſpecial Tail was utterly void ; becauſe it could never take Eftect ; tor 
o long as the Husband ſhould have Iſſue, it ſhould inherit by Force ot 
the General Tail, and it the Husband die without Iſſue, chen the Spe- 
cial Tail cannot rake Ellect, in as much as the Iſſue which ſhould 1n- 
korit the eipecial Tail, muſt be begotten by the Husband, and fo the 
General, which is larger and greater, hath fruſtrared the Special, which 
js lets, and the Wite in that Cale ſhall be puniſhed for Wait. Co. Lit. 29. b. 

3 Leaſe to A. for Life, Remainder to A. for Years, is a good Re- 
mainder. Jenk. 249. pl. 37. 

4. Leaſe ro A. tor Life, Remainder to the * Right and next Heirs of A. 2 And. 35, 
in Til, is a void Remainder ; becauſe during the Lite of A. it cannot bl. 24 Bald- 

4 9 4 win v. Smith 

ponbly have a Being, fo as he may take or have Eſtate by or in the Re- alis arch. 
1ziader, daring the Liſe of A. che particular Tenant. 2 And, 104. pl. er's Caſe. 
56. in Caſe of Arden v. Darcy. cites it as 16 Eliz. - 2 _ 
b. S. C.-— Contra, 4 Le. 21. per Dyer and Manwood J. That it is a Remainder executed in A. and 
not in Abeyance; For he takes the Freehold by the Livery. But if a Leaſe be for Years, and ſuch a 
Renatnder is, it is void, becauſe there is no Perſon in Eſſe to take now by the Livery, and every Livery 
muſt have it's Operation preſently.—4 Le. 188. 19 Eliz. C. B. 8 C. Adjudged. * If a Man 
makes a Feoffment to A. for Liſe, Remainder to his Right Fleirs, this Remainder is void, and A. ſhall have ir 
14 a Reverſion; but a Remainder to the Fleirs of the Body is good: for this alters the Eſtate ; per Coke. 
Roll R. 239. in Caſe of Lane v. Pannel. 


5. If a Gitt be made in Tail, and that if the Donor die without 

Hur, the Remainder over, is a void Remainder. 2 And. 141. pl. $2. in 

Corbet's Caſe. 

6. If a Remainder be limited to one for Term of Life of the Tenant So if the 
or Liſe, rhe Remainder is good for this only Reaſon, ſcil. becauſe there firſt Teaſe 
1s a oibility that Tenant tor Lite may alien in Fee, and fo forfeit his . = 
Eſtate; fo that he in Remainder may enter for the torteiture, and en- er, Are. 
joy the Eſtate during the Lite of the Tenant tor Lite ſo forfeiting. Mo 344. in 
Arg. Saund. 151. cites 2 Rep. 50, 51. Cholmley's Caſe. Choimley's 

7. It the Eſtate is limited 70 A. for Life, and after the Death of A. and Ce. 
ome Day after, to remain to B. for Lite, it is a void Remainder. Arg. 
Raym. 144. in the Caſe of Corber v. Stone cites Pl. C. 25. [b] Col. 
thirſt's Caſe, where that Caſe is put, and ſays it is good Law ; Becauſe 
there is not Probability tor the Remainder to veſt when the Particular 
Eſtate ends, which is a neceſſary Incident to every Remainder. 

8. It a Leaſe be zo A. for zo Nears if B. fo long ſhall live, and _ 3 Rep. 20 

B's Death, Remainder over in Fee; this is a void Remainder, becauſe 195 1 0 
it was good then the Fee-ſimple ſhould be in Abeyance, which the * cl 
Law will not ſuffer ; but if it had been a Remainder for Years it had been fuit conce< 
good; For that may be in Abeyance. Arg. Raym. 144. in Caſe of ſum per tor. 
Corber v. Stone. Our. 
9. J. S. levied a Fine to the Uſe of himſelf for Life, and afterwards to 
the Uſe of his two Darghers, till A. his Son return from beyond Sea, and 
come of Age, or Die, which ſhould firſt happen ; and then to remain' to 
A. Afterwards A. returned from beyond Sea; Adjudg'd that this was 4 
good Remainder ; for tho' his Returning from beyond Sea, or coming of 
Age, was uncertain, yet it is certain he muft die, and ſo it does not merely 
depend upon Uncertainties. Cro. E. 269. Hill. 34 Eliz. in the Exche- 
quer. Lord Vaux's Caſe. 


(U) Good, 
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424 Remainder. 
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(U) Good, in Reſpect of the Limutor, 


1. Ol enant by Tenant in Tail to ſtand ſeiſed to the Uſe of bimſeff fi 
Life, Remainder to A. in Tail, is void; becaule the Remainder i; 

to take Eflect atter his Death. 2 Salk. 619. Trin. 1 Ann. B. R. d. 
chil v. Clerk. 
2. If Tenaat in Tail Covenants to fland ſeiſed to the Uſe of J. S. h. 

is of his Blood, for his Life, wirh Rema:nder over to another, aud ge 
before the Remainder happens, yet the Remainder is good, till it bea. 
voided by actual Entry of the Iſſue; otherwiſe it will exitt aſter the 
Death ot the Iſſue, becauſe rhe Eitate for Lite had taken Elicet; and 


\ 


the Remainder might have taken Effect during the Lite of the Ten, ; 
per Holt Ch. J. 7 Mod. 27, 28. Trin. 1 Ann. in B. R. in Cale of 
Machil v. Clerk. 
It has been 3. So if Tenant in Tail make a Leaſe and Releaſe to the Ule of hing 
a (ueftion, for Life, with Remainder over to another, the Remainder over is god 


if Tenant till avoided, tho? it be to Commenee after the Death of the Iſſue in Ta, 
in Hail 7 e pe" . 0 ag ) 
wakes s and the Reaſon is, becauſe it iſſues out of the Eſtate by Leaſe and Re. 
Grant with leaſe, which is good till avoided by Entry; per Holt Ch. J. 7 Mod. 28. 
iter F Trin. 1 Ann. in B. R. in Caſe of Machil v. Clerk. 
a' f41n an 
Sale: Leaſe or Releaſe, whether it gives the Grantee, Bargainee &c. any greater Eſtatz than for Life ot 
Tennant in Tail; but it has been held, that it creates a baſe Fee in ſuch Grantee &c. which is ag dug 
the Opinion of Litt Sect. 649, 650. and the Reaſons for it have been thete; iſt. Becauſe Terr: 
in Tail has more than an Eſtate for Life, he has the Inheritance in him, as appears be Co Litt fol, 1s 
a. 2dly. He has the whole Eftate in him, and therefore theſe Sort of Conveyances are Incidents 
tO it. 3dly. It is no Prejudice to the Heir in Tail, nor againſt the Statute de Donis; the putting the 
Tſiue to 8 Formedon, is no Breach of the Statute de Donis, ſo it does not put him to an Entry, cites 
10 Co. 96. Seymor's Caſe, and 3 Co. 84 the Caſe of Fines ; ſuch Bargainee has a deſcendible Ec, 
and his Wite ſhall be endow'd of ſuch Eſtate. Littleton 4 the Eſtate of ſuch Relcaſee or Barpainee 
is determined by the Death of Tenant in Tail; but, by theſe Opinions, it is not determined till the Laue 
enter, the Iſſue is not barred of his Jus 3 but till he uſes that, the other has a £204 
c 


Eſtate ; ard fo is Winch's Rep. 5. Bridgman 92. Per Holt Ch. J. 11 Mod. 19, 20. Trin. 1 Ann. BR 
in Caſe of Machel v. Clerk. 


(W) Good or Void. In its Creation, or by Event. 


1. IN Aſſiſe; N. M. granted 10 l. Rent to N. D. aut of his Land forthe 
1 Lifeof A. the Remainder to R. for his Life; and after A. dd, 
and V. M. after the Death of A. releaſed by another Deed to the ſaid R. al 
his Right in the Rent, and granted that whenſoever the Kent ſhall be Arrear, 
that the ſaid R. and his Heirs may diftrain ; and held a good Title to R. 
tor the Rent in Fee, by all the Jultices, and yet by the Death of A. the 
Rent was extinEt ; for the Remainder. was void by Reaſon that th: 
Rent was extin& before by the Death of A. Bur becauſe the laſt Dee! 
has this Clauſe of Grant to R. that he and his Heirs way dittrain when 
the Rent is Arrear, therefore this is a new Grant ; quod nora. Br. Rents, 
pl. 19. cites 8 H. 4. 19. 
2. If a Man by Fine grants his Seigniory to one for Life, the Remain 
der over in Fee, and the Tenant for Life dies, and the Tenant Arrornes td 
him in Remainder, this is good; tor the Services paſſed betore by ti: 
Fine; But it is contrary upon ſuch Grant by Deed, tor there it it ves»; 
in the Grantee for Life, the Remainder caunct take Effet? Br. Gra, 
pl. 6. cites 20 H. 6. ”. 
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z. A Remainder limited on a Contrariety, is void. Arg. Pl. C. 29. b. As if A. 
Cale of Colthurſt v. Bejuſhin. Per Hales ]. gas Lend 
to B. an 


lis Heirs ſo long as F S. ſball have Fleirs of his Body, and if T- $ dies witheut Heir of his Body, that then 
it ji all remain to C. in Fee; this 1s a void Remainder by Reaton of the Contrariety ; For the firſt Eſtate 
n Fee. imple determinable, upon which a Remainder cannot depend. PI. C. 29 b. by Hales 3. 

So if Leaſe for Liſe is made upen Condition that if a Stanger pays to the Leſſer 201. then im- 
meciately the Land ball remain to the ſame Stranger, this Remainder is void for the Contrariety ; For 
the Tenant for Life ought to have it during his Life, and 71 that Time the Stranger cannot have it; 
but had it been limited that after the Death of the Tenant for ite, it ſhould remun to the Stranger, 
this hal been a good Remainder ; For there is no Contrariety. . Pl. C. 29 b. by Hales ]. in Caſe of 
Colchirſt v. Bejuſh in. 


4. A Remainder limited on an * Impo;bility Precedent, or upon a Thing“ S P. Arg. 
agaraſt Law, is void. Le. 189. pl. 289. Gramed Arg. in Lord Pager's |! Mod. 
Lie. 20. pl. . 
Le. in Cue ok 
Hardwick v. Gamball. 


5. KA Remainder ought to paſs at the firft by the Livery, and ſhall not See pl. 6. &c. 
take Eltect with a Condition precedent, nor thall begin on ſuch a Condition; 

and tho' * Tgirhurit's Cate gives Colour ro the contrary, yet in that PI C. 34 b. 
Point Anderton Ch. J. held that Caſe not to be Law; For a Remainder Le. 283. 
depending on a Condition precedent, 15 merely void 3 And Per Beamond ]. 

a Provo cannot Create a Remainder, any it may determine a Remain- 

der, and Judgment accordingly. Cro. E. 360. Mich. 36 & 3) Eliz. 

C. B. Cogan v. Cogan. 

6. A Grant with Condition precedent may be as well of Things lying Coke Ch J. 
in Grant as of Land which lies in Livery, and may as well be annex d ro f a 
an Eſtate Tail, which cannot be merg'd as to an Eſtate tor Lite or Y ears, ei 0 0 
which may be merg'd by Acceiſion ot a greater Eſtate. Bur ſuch Increa/cr be permi- 
of Eftate iy Force of a Condition precedent muft have q Iacidonts nem, and 
uit, lt muſt have a Particular Eſtate as a Foundation whereupon the * - 


. . 4 Vs 

Increale oi the greater Eſtate ſhall be built. 8 Rep. 75. a. Trin. 7 Jac. / 1770 
in Ld Staitord's Caſe. COLES ons 
Letizr;, and 
therefore if one grants an Advrowſon to another at Mill, uon ſunditin that if be does ſuch an ici that le 
hall hace Fee; in this Caſe tho Eſtate at Will is not ſuch Foundation as the Lr requires to ſupport 
an Increafe of the Freehold or Inheritance; For the Grantor may determine the nnn botore the Con- 
dition perform'd, and ſo avoid his own Grant, and a Leate at Will cannot fupryrt a Remaiader over. 
8 Rep. 75. a. in Ld. Stafford's Caſe. | 

And if one grants Advowſon or Rent &c. for Years upen (ndition that it the Loſſoe pays 19 chi a 
Year be fall hade for Lite, and it after the Year be pays 20s. be juall have fte; and the Lene pays 15%, 
within the Year, and after the Year he pays the 20s. accoriing to the Condition, ver he hall hive for 
Life only; Becauſc the Eſtate for Lite at the Time of the Grant was in Continzency only, whi thts not 
a Foundation for a greater Eftate ro increaſe upon; For a Poſſibility cannot lucreaſe rwpon a Pojjibility, 
and the Eſtate in Fee-Simple cannot increaſe upon the Eſtate for Years ; For this is merg'd by tue As- 
ceſſion of the Eſtate for Life. 8 Rep. 75. a. b. Trin. 5 Jac. in Ld Stefford's Caſe. 


7. 2dly, Thar ſuch Particular Eſtate fhall continue in the Leſſee or 5. P. PI C. 
Grantce 711 the [ncreaſe happens. 8 Rep. 75. a. in Ld. Stallord's Caſe, 25.3 1 whe 


Calc of Col- 
thirſt v. Bejuſhin. If the Leflce for Life or Years, or the Donce in Hail, who has ſuch Condition 
annex id to his Eſtate, aliens before the Condition perſorm'd; or if Leſſee for Lite or Years ſiurrenders to the 
Leſſor, he never ſhall rake Benefit of the Condition afterwards ; For the Pr:vity of the Eſft.ite in ſuch 
Caſz maſt continue, becauſe the Increaſe of the Eſtate muſt enure upon the Particular Eſtate as upon a 
Foundation ; and therefore if in ſuch Caſe the Leſſee for Life orY cars, or the Donee aliens all their ſiſtale 
and re tales Hſtate again, and afterwards performs the Condition, yet rothing ſhall accrae to him thereby; be- 
cauſe by the abſolute Alienation the Privity was once abſolutely deitroy'd, which cannot by any Re- 
taking of Eſtate be reviv'd ; As, if one. Coparcener after Partition makes a Feotfment in Fee, and re rakes 

tate to him again and to his Heirs, yet the Privity of Eſtate to have Aid to deraign the Warranty Pa- 
ramount is deftroy'd Per Coke Ch. J. 8 Rep 75. b. in Stafford's Caſe, cves ® 11H. 4 22. b & 
3d E. z. 20. b Bur if a Man makes a Gift to one and the Heirs of his Body of his Wite b:gotren, 
with ſuch Condition, and after the Wife dies without Iſſue, ſo that he is now become Jenant in Tail 
a'ter Poſſibility ; in this Caſe, tho' the Eſtate be chang'd, yet ſince the Privity remains he may by per- 
forming the Condition have Fee afterwards 8 Rep. 75 b. So it Leaſe be made to 2, with Condi— 
ton to have Fee, and the One dies, the Survivor may perform the Condition and have Fee; ht it the 
ſave Jointenants make Partition of the Term, the Condition is deitroy*d ; For the Eſtate in Fee mutt 11- 
 Crexfe to them jointly, and not in Severalty. 8 Rep 5 b.76 | i 
* Br. Counterple de Aid, pl. 24 cites 8. C. — Br. Aid, pl. 46 cites 8. C —— Br. P-r-mptory, 


5Q 8. 2dlv, 


Pl. 10. cites S. C. 
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ſt was te. 8. zdly I ſt a he Time of the Contingency h | 
t was Fe. - 3dly, It mult veff at the Time of the Cunt ing appening, or Other. 
lalv'd, Tha „iſe it ſhall never veſt, 8 Rep. 75. a. in Ld. Staflord's Caſe.” 12 


if in a Graut 
by the (Queen the Condition be That when A. hall pay to J. S. 20s. be ſball have Fee, that immeqdia-e] 
by the Payment, by the Operatiou of the Law, the Fee ſhould be deveſted out of the Queen and veſts? 
in A And this for Neceſſity; For if it ſhall not veſt at the Time of the Condition pertorm'd, it ſhall 
never vel? ; ſo that if in the Caſe of a Grant by the Queen upon ſuch Condition, any Thing. As Oe 
Petition &c. or other Circumſtance, be neceſſary, the Increafe of Eftate will never veſt "For it 9H, 
Enlergement cannot be at the Time appointed, it never ſhall enlarge; and therefore in reſpect of * 
Neceſhity, the Fee Simple in the principal Caſe was reſalv'd to pats out of the Queen without ay 
Circumſtan-e; For the Law never requires Circumſtance when it will ſubvert Subftance. 8 Rep, -g 4 
Stafford's Cate. 1 
Every Remainder muſt always be appointed and limited to tale Effect after the Partienlur FP at ended 
and not during the Particular Eſtate; For ſhould it take Effect during the Particular Eitate it would b. 
utterly void, as repugrant to the firſt Eftate. Pl. C. 24. b. in che Cate of Colthirſt y Bejuſhin. f 


S P. PLC. 9. 4thly, The Particular Eftate and the Increaſe m2/ tate HH, 


25-4, the ove and the ſame Inſtrument or Deed, or by ſeveral Deeds delivemi ar one 411 
Caſe of Col- . - "© ah gp © 4/4. 
thirſt v. Be. e ſame Time, and not by ſeveral Deeds delivered at ſeveral Times, 5 
juſhin. Rep. 75. a. in Ld. Stattord's Cate. 
ſt was re- 
folv'd, That it muſt be by one and the fame Grant, or by 2 Deeds deliver'd at one and the fam- Tita: 
> - . 0 * 9 * . - 0 N "Ny 
which in Effect is the ſame Thing; For Quæ incontinenti fiunt, ineſſe videntur ; becau'e the Found. 
on, vtz. the Particular Eſtate, and the Increaſe of the Eſtite thereupon, is only a Gram to take of. 
out of one and the fame Root; and tho' it veſts at ſeveral Times, yet when it i, veſted it has ig Vi 
gour and Force from one and the ſame Grant; and therefore ir is well faid in 2- H. 6. fol. 4 Th; 
when he has perform'd the Condition he has Fee from the Commencement of the Leaſe, as by one and 
the ſame Grant, and as one and the ſame Eſtate. 8 Rep. 55, Ld Stafford's Cate. 


* 


V hen an 10. Where a Remainder depends on A Determination of aucther EHute, 10 
Eftate #5 40 be that none ſhall rake any Eſtate by the Remainder upon Condition, den 
defeated by a . 2 7 - © ug — | 7; 

Remaingssy the Remainder is good; As, if a Man gives Land to A. lor Liie 47 
depenting on Condition that if F. S. pays me 40s. before ſach 2 Day, that the Reman. 
tat, then fall be to him. This is a good Remainder. Her. 81. Patch. 4 Car. C. B 


the Kemain- Groves v. Osborn. 
Cer IS Lot 


gocd; As, if I leaſe Land for Life, on Condition, That if the Rent be in Arrear, that the Remaiuer 
Mall ve to a Stranger; That Remainder is not good. Het. 81. Groves v. Osborn. 


11. Deviſc to A. in Tail, Remainder to B. Remainder zo C. &c. and 
after the Deviſor by expreſs Words deviſed az Efate in Poſeſfrou 7s h. 
This is a Revocation of all the Remainders; For the Remainder not de- 
termining by Death, bur by Ceſſer & Interpo/ztion of another Hſtute, upon 
which the Remainder did not depend, the Remainder could nor ſtand; 
But in a Conveyance to Lſes there may be Interpoſition ot other Eſtates, and 
the Remainder ſtand good; becaufe this Remainder depends and nanzs 
on rhe firſt Root; But in a Fil, the Remainders ſettled mutt ge 
the Rule of Law; for after the Death ot the Dev iſor there is then no 
| Root nor Spring. Per Bridgman Ch. J. Cart. 175. Hill. 15 & 19 Car. 8. 
i C. B. in the Caſe of Rundall v. Eely. 
| 12. A. ſettles Land to himſelf ia Tail, then to Truſtecs, and of 52 Ne 


ſidue to make Leaſes for 21 Nears, upon Truits tor his Brother's Children; 
and tailing ſuch, tor his own Sifters; And if none of his Brothers 07 -/ 
ha - 

oy 


N ters, or any of their Chilaren, be living, then immediatelv, or atrer the 
| | Years ended, fo the Uſe of J. & R. and others þ:s Brothers fc 
| 


Za: Male, the Remainder over. A. died without Iſſue, and to did ]. & 
R. and all the Brothers, without Iſſue; but 2 Daughters ot ]. and : 
1 Sifters of A. are living. Reſolv'd, This is all one Sentence, and a C7 
3 tion precedent, (That none of the Daughters or Siſters, or any te 
18 Children, are then living) which is otherwiſe here, and fo all che Re, 
. mainders void. 2 Lev. 157. Hill. 27 & 28 Car. 2. B. R. Comperi-'- 
418 v. Birch. 3 
. S. C. report- 13. A. by Leaſe and Releaſe, convey'd Lands to the Ute or? 
1 ed more ful- og ears, it he ſo long lived, Remainder t B. for 99 J-:r5, Remo 


ly in Ld. 8 FT : 27»; 1132 1 29 tie 15. Zoe 
Reva Rep. © Truitees to ſupport Contingent Remainders, R-v2272.1z7 79 747 ! ; 
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. * —— — 
/ Cc. Sons of B. in Tail Male, Remainder to A. in Tail, Remainder to 523. Ex 
4.in Fee. B. had Iſſue C. D. E. & F. and atterwards 4. by his Will rs 
"citing this Settlement, der ſſed theſe Lands after the Death of B. his eld. Bi, 
et Son, dying without Iſſue Male, to D. and after the Death of D. with Part ot 

cit Iſue Hale, then to E. and if E. die without Iſſue Male, none of his what is re 
Brothers being then living, then to F. and his Heirs for ever, A died, B. Ported there 
{uttered a Common Recovery, and the Leſtor ot the Plaintiti, who was 84115 N 
the only Son of F. claimed under that Recovery, and likewiſe by the is a Quzre 
Will ; and the Defendant claimed under a Fine levied by D. Ihe Queſ- inſerted, if 
tions were; ift, Whether the Remainder deviſed to F. was Contingent ? it be not 
And this depended upon theſe Words (It none of his Brothers be then TIRE BY ; 
living.) "The Court held, That theſe Words did not alter the Caſe, be- er. It is ſaid 
caute che Senſe had been the fame it they had been omitted, and this there, pag. 
had been like all other Limitations of Remainders; and ir is plain the 527 That 
Limitation to F. cannot take Ettect till all are dead, and the other Con- _ py. 
ſtruc ion would deſtroy all rhe exprets Eſtates betore devis'd. 2dly, W he- Error © 
ther it is an immediate Eſtate veited or Executory ? Becauſe A. hay ing an brought in 
Eſtate Tail in Remainder, with a Reveriion in Fee expectant ; This De- the Exche- 
viſe cannot take Effect till the old Eſtate Tail be ſpent; to that it ever it —— 
takes Eliect, it is to commence alter a Dy ing without Iiſue, which is a firnvd, Ex 
void Executory Deviſe ; But Per Cur. Here is an immediate Deviſe of a Relatione | 
preſent Revertion, and the Words (Atrer) or (From and Atter) arc only M: n ag 
to denote when they are to take Eflect in Polſeiſion. And as to a 3d A has bf. 
(Queition Holt Ch. J. agreed, Thar the Eſtate Tail deviſed to C. D. & terwarts a 
E. could never take Eitect ; Becauſe the Eſtate Tail in A. muſt deſcend Writ of Er- 
to them, and would al ways interpoſe and keep back the Eſtate Tail de- Tr 
riſed by the W ill, which being no larger mult ſpend quis Pathbus with . fg b 
the old Entail, and therefore it can never have Effect; And on that Rea- yon the 
ſon he agreed, That ſuch Deviſe ot a Remainder would be void. Bur he 2 uf ents, 
held it otherwiſe of a Reverlion, which is alſo in this Caſe ; Becauſe that in 


: a AY . i ſter 
there is a Seigniory and a Tenancy created; tor Jenant in Tail muſt Vie 


hold of him in Revertion, and he of the Supreme Lord; So that this f; , z. 
Jevife has a Real Effect as to the Tenure, which is alter'd hereby. tte ſusg- 
Salk. 232, 233. Trin. 9 W. 3. B. R. Badger v. Loyd. + ho 


there, Ex Relatione N'ii Batronis Bury, 


14. A Special Verdict finds a Settlement in Contideration of natural 
Love and Affection, to htm{elf for Lite, then on Truſtecs to prejer ve Contin- 
gent Remainders, Remainder : Tail Hale; Provided, it Tenant tor Life 
die without Iſſue Male of his Wife, and having Daugſ ters, the I ruttees 19 
Hand ſciſea jor 31 Years, with Intent to raiſe ſuch and ſuch Legacies to the 
Daughters; Provided alſo, That if the next Iſſue Male iu Remataner, 
within 5 Years, pay the Legacies, that then the 'T ruitces ſhould u ſerſed 
io ſach Iſſne Mole as ſi oui, pay the Legacies, with Reiannders Er; "1 C- 
nant tor Lite des withou; Hine Mate ur Female. Tas objected, I hat if tho 
Term never accrued the Remainders are void; and cited 3 Cro. 465. & Dyer 
34. b. Holt Ch. J. ſaid, Tho' the Contingent Ferm never aroſe, yet the 
Remainders are good if the Precedent Eſtate to the Term tor Years be 
lutficient to ſupport the Remainders. Ey res argued, That this Remainder 
can never ariſe, it being a Condition Precedent, and 'tis not tound that the 
Legacies are paid; and that the Remainders are void in their Creation. 
It the 1/# Remaiuder be Contingent, all the others ſubſequent mußt be Con- 
ungent. There mutt be an intermediate Time berwixt the Payment of 
the Legacies, being precedent to the Veſting of the Remainders; and 10 
void, it not veſting Eo Inſtanti. Twas ſaid, That the 1/t Remain 
was acalen/ical, viz. That if he died without Iſſue Hale, that then his nest 
ae Male in Remainder &c. whether the Term ariſes or not the Law to 
Isis the ſame; if the Condition be impo/i5/e no Eitate can grow there- 
pon, and neither the Act of God nor ot rhe Party can oY this 
ondition, 
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Condition, it it be precedent. Holt Ch. I. ſaid, The Payment of the Mone 
was to let the Iiſue Male into Poſſeſſion, notwithſtanding the Term; _ 
no Payment was intended unleſs there was a Dying without Iſſue Male 
leaving Daughters. The Clauſe (And for Default of Iſſue Male Re. 
maiader to the Iſſue Male) ſhould have been (Heirs Male in Remainder ) 
and then there had been no Doubt. And it was adjudg'd, That the R. 
mainder was good, and well veſted. 11 Mod. 119. Trin. 6 Ann. B. R 
Haid wick v. Gamball. 8 
15. Deviſe to his Danghter for Life, and after that to A. the el1e/ 
his Daughter and his Heirs, and for Default of ſuch Heirs Remain 
the right Heirs of F. F. — J. S. being alive when the Remainder waz to 
commence, it was void by this Event; And (the Heirs of the eldeſt Son) 
comprehending Heirs general, according to the legal Senſe of the Word- 
the Limitation to A. and his Heirs was a Fee-Simple, and fo the Re. 
mainder to the right Heirs of J. S. void in its Creation. 1 Salk. 2 33 
pl. 1). Hill, ) Anne. C. B. Aumble v. Jones. | 
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(X) Croſs Remainders. 


Note, That 1: Here Land is deviſed ro 3 Brethren in Tail, and that one feoull 
uvon a De- be Heir to the other, this makes Crots Remainders. Hy 4, 
vite theſe cites ) E. 6. f 
Words 7 

(Thar every 


one all be Fleir to the cher) imply a Remainder, that every one ſhall be in Remainder after the oor 


Br. Done &c. pl. 44- cites 7 E. 6. 
3 Lev. 202. Forteſcue v. Abbot. 


2. A. ſeiſed of Land, and having 5 Sons, devis'd, That cas Part feed 
deſcend to his Son ana Heir, and the other 2 Parts he devis'd 70 his 4 
Tounger Scns, and th: Heirs Male of their Bodies begotten ; and if they 
all die without Iſſue Male of their Bodies, or any oi their Bodies, lau- 
tully begotten, en he will'd, That the ſaid 2 Parts ſhould revert, renin, 
and come to the Right Heirs of the Deviſor tor ever. Atterwards 4 - //e 
Jounter brothers died without Iſſue. The Court were ol Option, [hat 
the Survivor ſhall have Eſtate Tail in the whole 2 Parte; a on ws 
any Iilue Male be of his Body, no Part of the ſaid 2 Parts i 
or remain to the Heirs; For this was the very Meaning ot tte De, hör 
by the Words ot the Will. D. 303. b. pl. 49. Mich. 13 & 14 Elis. 
Anon. 
S. C. cited 3. A. has a Son and two Daughters B. & C. by 3 ſeveral Venters. — 
* The Son died leaving 2 Daughters M. & N. — A. deviſed Lands to h. 
Caſe of Pei) and her Heirs for ever, and other Lands to C. and her Heirs for ever; 
v. Brown. Bur if B. dies living C. — C. hall then have B. 5 Part to her and her Hers; 
and zf C. dies before 16, B. ſhould have C. s Part in Fee al; and if Ut K. 
and C. died without Iſſue of their Bodies, then his Son's Daurhters fu 
have the Lands. C. died without Iſſue aſter her Age of 16. Reil, 
That the Words (If B. & C. died without Iſſue of their Bodies) did 11! 
create, by Implication, Croſs Remainders in Tail to B. & C. whereby F. 
ſhould take C. s Part, but C. 's Part thould go to the Heirs at Law N. & 
N. according to the Limitation of the Will; and thoſe Words were 4! 
a De/ignation of the Time when the Heirs at Law ſhould have the Low! 
Note, That C. dying without Iſſue, the Heirs at Law by the Wi 
her Part without ſtaying till the other Daughter died v ichour 1114 
Per Vaughan Ch. J. Vaugh. 267. cites D. 330. b. Clatch's Cate. 
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Remainder. ; 5 42 9 


No Implication will make a Croſs Remainder where there is 2 if 2 De— 
Srecial Limitation made by the Teſtator himlelt. Per 3 Juſtices. D. 331. Mou 2 Sq 
pl. 20. Hill. 16 Eliz. in Clatch's Cale, Tai "and af 
R * « 4 
. . : they die to 

ne Daughter ; If one dies without Iſſue, the other ſhall not have his Part, and it is no Cro's Remain- 
der, tho' ohe Is Heir to the other, Becauſe there is an expre/s Eſlate, and therefore it Niall not be taken 
by Implication. D. 326. Marg. cites Paſch. 2 Jac. 

"Git a Feoffment is made to the Uſe of A. & B. in Tail; and if they beth die <vithout Ine, the Re- 
mainder to C. there ſhall be no Croſs Remainders by Implication ; Bur otherwiſe it would be in the 
Cafe of a Will; and there if it were in the Caſe of a Will, the afbreſaid Diftcrence was taken betwixr 


a Deviſe to 2 and a Deviſe to 3. Freem. Rep. 484. pl. 663. in the Ciſe of FWolmes v. Uilltt, cites 
it as the Opinion of the Ld. Ch. J. Hale Hill. 15 Car. B. R. in the Arguing of the Cafe of Hughes 
y. Robinſon. : 1 : 
In Ejectment upon a long and intricate Special Verdict, (the Ch. Juſt ſaid, Never was the like in 
Weftminſter-Hall) theſe following Points were reſolved by the Court, and declared by Hale as the O- 
pinion of himſelf and the reſt of the Judges ; iſt, That where one covenants to tan ſeiſed to the Uſe of 
4. & B. and the Heirs of their Bodies, of Part of Lis Land; and if they die <ith.ut Ine of their Bodies, 
ten that it ſhall remain & c. and of acer Part of his Land to the Uje of C. D. & K. ard the Ile 
Heir Becies ; and if they die <cithout u, of their Bodies, then to remain &C. hat here there are no 
Croſs Remainders created by Implication ; For there ſhall * never be ſuch Remainders upon Conſtruction of 
a Deed, tho ſometimes there are in Caſe of a Will; and cites 1 Roll. 832. 2&ly, As this Calc is there 
would be ro Crois Remainders if it were in a Jil! ; For Croſs Remainders ſhall not viſe + letæveen 5, 119+ 
I-[s the Words do <ery plainly expreſs the Intent of the Deviſor to be ſo; As where BI. Acre is deviſed to A. 
Mh. Acre to B. aid Gr. Acre to C. and if they die without Iſſue of their Bodies vel alterius corum, 
then to remain; There by reaſon of the Words (Alterius eorum) Cro'!s Remainders ſhall be, and cies 
Dyer 330. Bur otherwiſe there would not; and cites Gilbert v. Titty and others, 2 Cro 655. And 
in this Caſe, tho' ſome of the Limitations are between 2, there ſhill be no Croſs Remainders in them; 
Beeauſe there are others between 3, and the Intent ſhall be taken to be the ſame in all. 1 Vent. 224. 
Mich. 24 Car. 2 B. R. Cole v» Levingſton. 
P. Per Southcote J. in the Cale of Manning v. Andrews. — S. P. 2 Show. 139. in the Caſe 
of Holmes v. Meynel. 

+ Croſs Remainders will not ariſe to more than 2 by [mflicaticn. $ Mod. 260. Shaw v. Way. 
Per Raymond J. Raym 455. Holmes v. Meynell. 


5. A. ſeiſed of Copyhold Lands, ſurrendered them to the Uſe of 3 Le 115. 

bis Will, and deviſed them to his Sons ſeverally, viz. Black Acre to V+ 5. > © 

B. and I ite Acre to C. and Green Acre to D. And f B. C or D. live 10 2 ANE.M 

21, a have Iſ/re of their Bodies, then I ge the ſaid Lands to them and Words. 

their Heirs, in Manner as atoreſaid, to grve and ſell at their Pleaſure ; 

[ut if one of them dies witbort Iſſue of his Body, then I Will that the 

cher Brothers or Brother have his Share, in Manner as atorefaid ; and if 

all die without Iſſac, then to be fold by his Executor &c. and the Money to 

be given to the For. D. died within Age. Agreed by all, That by 

tne hirſt Words B. C. and D. had Eſtates tor their Lives only; Bur at- 

terwards the Jultices reſolved, I hat no Eitate Tail is created by the 

Will, bur that the Fee-Simple is ſettled in them when they come to 

their law ul Age, and have litue; ſo as the Relidue of the Devile is 

void. And Judgment accordingly. 2 Le. 68. pl. 92. Trin. 27 Eliz. 

C. B. Brian v. Cav ſen. 

6. Deviſe of l. Acre to A. the Eldeſt Son, Cr. Acre to B. and II h. Goldbb. 100 

Acre to C. and it any of my Sons die without Itiue, en the Hure Pl. 4, F. C. 

ſhall be each athars Heir. The Court conceiv'd, That the Eſtate limited . 3 

in Remainder to the Survivor &c. is a Fee-Simple ; Becauſe ot the it, ard that 

Words (Each other's Heir) And alſo, That both the Survivors flould Day was 

not have the Land; Bccauſe contrary to the expreſs W ords ot the De- Hen to ar- 

Viſe, which are (The Survivor ſhall be each other's Heir) in the Singu- ed l 

lar Number. Le. 166. pl. 230. Mich. 30 & 31 Eliz. C. B. Hambleden 4!) the thr- 

v. Hambleden. on g Hro- 
ters are 

Jeintenantt, and tho” it be (Survivor) in the Singular Number, yet upon the whole Marte it 35 t% be 

conſtru'd in the Plural Number. 3 Le. 62. pl 352. Mich. 32 liz. C. B. 8. C. - SG: &$SP 

Cro. E. 163. pl. 7. Mich. 31 & 32 Eliz.— Savil 93. 8 P. ard ſeems to be 8. C. Bur W indham |. 

thought that the Eldeſt Survivor only ſhould take. Anderem Ch. J. rhuuglit the Devite void for the 

Ncertalnty. Periam ] thought that the 2 Survivors Mould be Jointenants, and fo tic Devite pre. 


dern d. — . *Twas held, That the Survivors were Jointenarts. Ow. 25. S. C. 
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4.30 | Remainder. 


S.C. Cro. E 5. A, ſeiſed of BI. Acre, Gr. Acre, and Wh. Acre, deviſed all 2 f. 


12 1625 46 his Wile for Lite, and then BY. Acre to B. his Eldeit Son, Gr. Acre 7; C 
Phi, 8 b his 2d Son, and Wh. Acre to D. his Youngeſt Son; and if any die, J. : 


Adjudg's Part fhall remain to the Survivors, and if any have Iſſue and die boigys |. 
accordingly enters, his Iſſue ſhall have it. C. had Iſſue. The Wite dy'd, and C. dug. 
by Fopham, And adjudg'd, That his Iſſue ſhould have nothing. Arg. Bridgm. 86. 


Clench, and. g | f 
TE 3 Cites it as the Caſe of Bacon v. Hill. 


Ga dy held, 
That he Mould have Eſtate Tail. Mo. 464. pl. 656. S. C. ſays, That C. enter betone hl. 
Death, and that he had only an Eſtate for Life. And ſays, That this Judgment was aftery ard. ».. 


vers'd in the Exchequer-Chamber for Matter of Pleading, but not for Matter of Lay. 


2 Roll Rep. 8. A Man had Iſſue 3 Ss, John, Robert, and Richard, and 4: 
281. 5 C. a Horſe to each, viz.OnetoJohn and his Heirs tor ever, another to Robert 
e Fe and his Heirs for ever, and a zd to Richard and his Heirs tor erer! 

ber 0ehd Provided always, That if all my 3 Children ſhall die without Iii of thei; 


For between : - | 
; the Law Bodies lawtully begotten, that /e n all my ſaid Meſſnages fhall remain and 
will not en- be to Margery my Wife and her Heirs for ever. Two of the Sons died with- 
dure a Crofs 9% Tire 3 And adjudg'd by 3 Judges; Doderidge, Houghton, and Cham- 


TY berlaine, That there ſhould be no Croſs R.emainders. Bur the Ch. ſult, 


of the Con- Was of a contrary Opinion. Cro. J. 655, 656. pl. 6. Hill. 20 Jac. B. R. 
fuſion which Gilbert v. Witty & al. 
will enſue. 
— 8. C. cited by Bridgman Ch. J. who approv'd of the Judgment. Cart. 173. Hill. 18 & 19 
Car. 2. C. B. in the Caſe of Rundal v Eeley. 
T'wo Croſs Remainders may well ſtand together, but 3 cannot cvell ſtand together; For that wou!4 
make ſuch Confuſion as the Law abhors; and that was the Reaſon of the Judgment in the Caſe gf 
Gilbert » Witty, which Pemberton Ch. J. ſaid he took to be found Law, 2 Show. 139. in the De 
lvering the Judgment of the Court in the Caſe of Holmes v. Meynell. 


Skin. 17. 9. A. deviſed to his 2 Daughters and their Heirs, equally to be divided 
8 8 * between them; and if they die without Iſſue, then he gives all his Land 


Adjudg's to his Nephew Francis in Tail Male, Remainder over. Raymond |. 
accordingly. conceiv'd, That Francis ſhall take nothing till both are dead without 
— Freem. Itfue ; And Judgment accordingly. Raym. 452. Mich. 33 Car. 2. B. R. 


W Holmes v. Meynell. 
Mich 1682. Yolmes v. Willet. Adjornatur ; but ſeems to be 8 C. S. C. cited, and 'tis obſery d 
in the Margin, "That it is not ſaid, If either of them die without Iſſue &c. 8 Mod. 258. in the Cale ot 
Shaw v. Wav. S. C. cited Arg Gibb. 13. Becauſe whenever the Iſſue claim they muſt claim a; 
Heirs to their Mother, which cannot be till after their Mother's Deccaſe. S. P. Adjudg'd ar- 
cordingly, tho' the Words were {f any die ithout Iſſue. 4 Le. 14. 32 Eliz. in C. B. Anon.-—— 
S. C. cited Per Raymond Juſt. Raym. 454. 

But where the Deviſe was To his 2 Daughters and their Iſſue, and in Default of ſuch Iſſue to 7. J they 
have a Joint Eſtate for Life, and ſeveral Inheritances; and if one dies without Iſſue there ſhall be no 
Croſs Kewainders, but her Moiety ſhall go over to the RemainderMan for want of ſuch Iue, vir. 
Such reſpective Ifſue Per Ld. Cowper. Paſch. 1706. 2 Vern. 545. pl. 494. in the Caſe of Cook x 
Cook 
A deviſed his Land to vis Nieces E. and J. equally to be divided between them durine their Joint Lire, 
and after the Deceaſe of them 2, then to the Heirs of F —]. died in the Life of E. This wis ady1dgcd « 
Jointenancy ; And Per Holt Ch. J. As to have it a Croſs Remainder it is an aukward Sor: of 4 hieß, 
the Caſe of Yolmes v. Meynell has prevailed, and is not fit to be ſtirr'd now. And Powell fu, 
That that Caſe never went down with him, tho' affirmed in a Writ of Error; and he had hoard Leu 
People ſpeak againſt ir. Holt's Rep. 370, 371. Paſch. 6 Ann. Tuckerman v. Jefteries. 


— — 


10. The Teſtator having two Sons A. and B. and 4 Daughter E. 
G. and H. deviſed his Eſtate (being in Houſes) thus, viz. { 1s & 
my Son A. my Houſes in M. and if he die, then I give my Eſtate to »!! + 
Daughters E. F. C. and H. Share and Share alike ; and if any df 1 
Daughters die before Marriage, then I give her or their Part to the rej? (7 
diving; and if all my Sons and Daughters die without Iſſite, then give u 
{aid Houſes 0 my Hier Anne Warner, and her Heirs, A. entered an 
died without Iſſue; aſterwards E. died leaving a Sen, the Leilor of t 
Plaintiff, In this Caſe the Court took Notice of the Cate or Sau 
and Mitty, and ſaid, That in that Cale the Litate vows limited de 
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Remitter. I 
g 3 : +5 nn 
to 3 Sons, but in this tis otherwiſe ; For the Teſtator had 2 Sons, and *! 
no Eftare was limited to one of them before, Then he ſays, If all my Wt 
Sons and Daughters die without Iſſue, then &c. and thus the Caſes dit- - 15 
ſer, which creates the Difficulty; But no Reaſon can be given why this bot 
Court thould not conſtrue Wills according to the Rules of the Common Lact, 5 
where an Eſtate by Implication is fo incertain; For when Men are lick, 
and yet have a diſpoſing Power left, they uſually write Nonſenſe, and 
the judges muſt rack their Brains ro find out nd he is intended. This 
cannot be an Eſtate Tail in the Daughters, and therefore the Heir muſt 
come in for his 4th Part. Judgment for the Plaintiff. 3 Mod. 105. 
Paſch. 2 Jac. 2. in B. R. 1686. in the Cafe of Hanchet v. 'Thelwal. 


For more of Remainder in General, See Dcviſe, Fines, Recovery- 
Common, uſes, 2nd other Proper Titles. 
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#5 an ancicm 
Term in the 
Law, and is 
1 285 ——— cylere a Nan 
has 2 Titles 
to Lands or 


3 Te nts 
(A) Remitter for [yfancy | or Covertare.] 3 


more ancient 


my, A + + * 
z - — 


27 
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: ; i Title, and 
1. IF Tenant in Tail inſeoſſs his Iſſue within Age and a Stranger, anther a 
and dies, the flue 1s remitted tha the Eſtate of the Stranger Ze ie |. 
is defeated thereby. Contra 39 C. 3. 30. he comes to 
: 9 : the Land by 
2 latter Title, yet the Law will adjudge him in by Force of the Elder Title; becauſe the Elder Title is 
the mere ſure and <corthy Title; And then cen be is adjudeed in by Force of bis Elder Title, it is faid a Re- 
nitter in him; for that the Law does admit him to be in the Lands by the Elder and Surer Title; 4s, k 
it Jenant in Tail diſcontinues the "Til, and after he Mi, is Diſcontinuee, and ſo dies ſeiſed, whereby 
the Tenements deſcended to his Iſſue or Couſin, inheritable by Force of the Tail ; In this Caſe, this is 16 
him to whom the Tenements deſcend, who has Right by Force of tlic Tail, a Remitter to the Tail; 
Becauſe the Law ſhall put and adjudge him to be in by Force of the Tail, which is his Elder Title; 
For if he ſhould be in by Force of the Diſcent, then the Di continuce might have a Writ of Entry 
dur Diſſeiſin in the Per againſt him, and ſhould recover the Fenements and his Damages &c, But in- 
aſtruch as he is in his Remitter by force of this Tail, the Title and Intereſt of the Dilcontinuee is quite 
taken away and defeated &c. Litt. S. 659. 
Regularly to every Remitter there are 2 Incidents, viz. An ancient Riecht and deſen alle Eſtate of 
Heel old ceming tozether. Co. Litt. 34S. a. 


2. If a Baron makes Feoflment in Fee, and within Age re-takes CF 
tate ro him and his Wife tor Lite, he ſhall be remitted, tho' He had "Ml 
"ta Title of Entry for his J2onage ; Becauſe no Folly can be 11- "il 
puted to him by this Retaking, being an Jnfant, 41 E. z. Re- | 
mtter 11. Jfſue thereupon, 19 E. z. Remitter 14. Adjudg'd. 900 
3. Ik a Feme makes Feoflinent to 2, upon Condition to re-inteoff = 
her upon Requeſt, and aſter takes Baron, and they make Requeſt, 
and one refuſes, and the ocher of them inteotis them of the Whole; 
Tho' they do nor claim to be in of their firſt Eitare, yet the Feoffment 
hall be a Remitter to the Moiety of him who refuted, for which the 
had Title of the Entry thereinto for the Condition broken at 15 
WI: 


432 Remitter. 


Time of the Acceptance of the Feoffment; And no Folly can be 
inputed to a Feme Covert for the Acceptance of the Feoffment. 
35 All. 11. Adjudg'd. 35 E. 3. Remitter 17. 
Br.Remitter, 4. A Feme ſeiſed took Baron at 15 Years of Age, who alien d immedi. 
pl. 26. cites diately, and retook to them in Tail; The Feme died without Iſſue. The Ba. 
8. ron enter d. The Heir of the Feme ouſted him, and he him re- ouſted; and 
the Heir brought Aſſiſe, and recover'd. The Reaſon ſeems to be; Be- 
cauſe the Feme was remitted as well for Coverture as for Nonage, Br. 
Entre Cong. pl. 13. cites 35 All. 12. 
3. It ſeems, That when an Infant makes a Feoffment, and the Ferft,e 
gives to him again in Tail, hs is remitted in Fee by reaſon of the Nonage. 
Br. Traverſe per &c. pl. 219. cites 5 E. 4. 5. 2 
6. An Infant, who is in by Deſent, and a Feme Covert, to whom En. 
try is ſaved by the Law, if a Stranger be remitted by Title Paræaimount 
them, their Entry 1s taken away. Br. Entre Cong. ol. 117. Cites 11 E. 


521 
8 7. It the Diſſeifor infeoff's the Iſſue of the Diſſeiſee within Age, and at. 
ter the Father dies he thall have his Age; and the Reaſon teems to be, 
Becauſe the Infant is remitted, Br. Remitrer, pl. 37, cites 21 E. 4 786. 
Per Choke and others. 
Br. Conditi- 8. An Infant Iſſue in Tail, who enters for Condition broken, made by his 
oy 8 13+ Father when in in Fee alter a Diſcontinuance, ſhall be remitted by the 
cies 9 Nonage. Contrary at full Age. Br. Coverture, pl. 45. cites 8 H.. 5. 
9. Where Tenant in Tail iafeoffs his Iſſue within Age, and the Right of the 
Emntail atter deſcends to the Feoftee, whether within Age or ot Age, art the 
Time of the Diſcent ; and notwithitanding he might have waiv'd the 
Eſtate gained by the Feotlment after he was of full Age, yet thall he be 
remitted ; Becauſe ſuch Waiver would have been to his Lots, and no 
Folly could be imputed to him when he took the Eſtate. Litt. S. 460. 
Hawk. Co. Litt. 437. 
$ if the 10. Tenant in Tail infeoff®d his Heir Apparent in the Tail within Age, 
OI and anther ſointenant in Fee, and the Tenant in Tail dies; the Heir in 
Ke Tail is in his Remitter as to the one Moiety, and as to the other Moiety he 
is put to his Writ of Formedon &c. Litt. S. 663. 


Tenant in 


Tail makes a : 
Feoffment to the I ue in Tail, being within dee, who has a Right, and to a Stranger in Fee, and makes 


Livery to the Int ant in Name of both ; the Iſſue is not remitted to the whole, bur to the Half; for, 1%. He 
takes the Fee- ſimple, and after the Remitter is wrought by Operation of Law; and therefore can remit 


him but to a Moiety. Co. Litr. 3 50. a. 
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S. P. For 11. But if Tenant in Tail infeoff his Heir Apparent, the Heir being 
where 2 full Age at te Time, and dies; this is no Remitter to the Heir, decaule 
An“ it was his Folly, that being of full Age he would take ſuch Feoftneft 

in from &c. but ſuch Folly cannot be adjudged in the Heir being within Age 3! 


h Rielt of the Time of the Feoffinent &c. Litt. S. 664. 


Propriety 
there, if the Proprietary re oltains the Right of Poſſeſſion by Agreement, he mult hold it under ſuch agree” 


ment; for the other having the Right of Poſſeſſion, and transferring it to the Proprietary, fuch Pr. 
rary muſt take the Right in the ſame Manner as the other was conveyed; for it is his own Fo'ly 3+ 
Laches, that he would contract about ſuch Right of Poſſeſſion, and not aſſert his Propriety in a Prop? 
Action; but when he has contracted for ſuch Right of Poſſeſſion, and ſuch Right of Polleition r 
ferr'd, he muſt keep to the Terms of the Bargain, and he leaves all the Richt in the Feofor he has nt © 


trafed for, G. Treat, of Ten. 121. 122. 


If Tenant 12. If a Woman ſeiſed in Fee takes Husband, who aliens to anotner - 
3 Fee, the Alienee lets the ſame Land to the Husband and Wife for cr 
Iflue, being Lives, ſaving the Reverſion to the Leſſor and his Heirs ; the W ite is 10 a! 
within Age, Remitter, and ſhe is ſeiſed in Fact in her Demeſne as of Fee, as the us 

betore ; becauſe the taking back of the Eſtate ſhall be adjudged in Law FH 


and his 
Wite in H of the Husband, and not of the Wite ; ſo no Folly can be adv” 


Fee, and 11 


pe EN 
* 


Remitter. 5 


in her being Covert. And in this Caſe the Leſſor has nothing in the dies, this is 
Reverſion, tor that the Wife is ſeiſed in Fee &c. Litt. S. 666. Is a Remit- 


. N ter to the 
Iſue preſently, by the Death of Tenant in Tail, tho' ſome have thought the contrary. Co Litt. 


551. b. 


13. Hit would be, ho the Leaſe had been by Indenture, or by Grant and 
Render iu d Fine. Hawk. Co. Litt. 442. 

14. It the Husvand diſcontinues the Land of the Wife, and aces beyond It ſeems 
den, and rhe Diſcontinuee leaſes the Land to the Wife for her Life, and de- that the 


* | wie : Ditigree— 
Irers 70 Her Ser/in, and alter the Husband comes back, and agrees thereto, ment that 


(1c is remitted; and yet it the had been Sole at the Time of the Leaſe nor deveſt 
made to her, this ſhould not be to her a Remitter; but being Covert Ba- the Remit- 
roa at the Time oi tne Leaſe, and Livery made unto her, his was Re- ter. 1ſt. 


A 5 3 2 a . - Becaule the 
utter to her, becauſe 2 Feme Covert ſhall be adjudged d as an Intant with- Rents das 


in Age in ſuch Caſe &c. Quere in this Caſe, it the Husband when he to the Wife; 
comes back, will diſagree to the Leate and Livery ot Seiſin made to his Which 
Vi ite in his Abſence, it this thould ouſt his Wite oft her Remitter, or 223 the 
4 en PF a 
not &c. Litt. S. 677. N 0 
and wholly 
defeated ; and therefore ro Diſagreement of the Husband can diveſt the State gained by the Leaſe 
which by the Remitter was cevefted before. 2d'y, For that the Liw having once reſtored her ancie 1 
and better Right, will not ſuffer the Diſagreement of the Hu band to deveſt it out of her, and to revive 
the Diſcontinuance, and revelt the wrongtul Eſtate in the Difcontinuce. 2div, For that Remitters 
terding to the Advancement of ancient Rights, are faycured in Law. Co. Litt 356. b 357 a.——So 
it is for the fame Cauſes if the Wife ſurvive her Husband, ſhe cannot claim in by the Pur fe mile 
during the Coverrnre, but the Law ad udges her in in lier better Right, But if both Eftar-s be waivable, 
there, albeit the Wife, Prima facie, is remitted, yet after the Deca of her Husband M- may clect 
which of the Eſtates ſhe will; As if Lands be given to the Hu bnd und Wife, and their H, the 
Husbard makes a Feoffment in Fee, the Feoftee gives the Land to the Huzhand and Wife, and th 14 + og 
of their two Bodies, the Husband dies, in this Cale the Wite may elect winch of the Eftares (+ will - 
for both Eſtates are waivable, and her Time of Election and Power of Waver accrucd to ner fivtt Alter 
the Deceale of her Husband. Co. Litt. 3 57. a. 


15. It the Husband diſcontinues the Land of his Nie, and aſter tokes Albeit there 
lack an Eſtate to him and his Wife, and a zd Perjoa tor Term of their! Aurhort- 
Lives, or in Fee, this is no Remnutter to the \Wite; bur as t a Morwry, , 12.997 


8 , 6 a Hool to 
and lor the other Moiety, the muſt after the Death of her Husband fue the cl, 
* 


the Writ of Cui in Vita. Litt. S. 676. vet the 
Liw is 
taken as Littleton here holds it. Co. Litt. 3 56. b. Bacon the [lusland, was {viſe 4 in the Right of bis 
ie {or the Term of the Life of the Wiſe ; they both jurrendered, and i bk the Lands to them and a 
third Perſon; And it was holden, That the Wife was not prefently remitted, bur after the Drath of 
her Husband ſhe might diſagree to the Eſtate. 3 Le. y3 94. pl. 134. Mich. 26 Elis. in C. B. cited per 


Periam J. as Sidenham's Cale. 


16. It the Husbaud had d:ſcontinued the Wiſes Land, and taken back an Here are 
Eſtate to himſelf for Life, Remainder to his Iife for Life ; this had been no e. 5 


Remitter to her during the Husband's Life, becauſe while he lived the had That a Ihe. 
no Freehold, Litt. S. 680. Hawk. C. L. 453. mainder Ex- 


Yectant up- 
on an Eſtate for Life, works no Remitter but when it falls in Poſſeſſion; for 1 this T 3 
he can have no Action, and no Frecheld is in him. 2dly. Tho' the Woman might waive the 
Remainder, yet becauſe ſhe is preſently by the Death of the Husband Tenant to the Præcipe, it is 
vithin the Rule of Remitter, and her Pocver of Waver is not material. 31ly. That a Freehold in Liw 
ing caſt upon the Woman by Act of Law, without any Thing done or aſſented to by her, doth remic 
her, albeit ſhe be then Sole, and of full Age. Co. Litt 3 58. b. 


17. But upon his Death the Freehold in Law, caſt on her againſt hcr 
Will, had been a Remitter ; (and yer no Alliſe lies tor one that 13 
outted of a Freehold in Law) tor there is none againſt whom ſhe could 
bring her Action, and ſhe was Tenant to the Præcipe; nor did her 
ower to waive ſuch Eſtate prevent the Remitter, tho' the was Sole, 
and of Age at the Time when the Freehold was caſt on her. Litt. S. 68 1. 


Hawk. C. L. 453. 
* 58 "© HS.Þ 
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434 Remitter. 


18, A. ſcijed of Lands in Right of bis Wife, for the Life of his Wit 
makes Feoffinent in Fee, to the Uſe of the ſaid Wife for his Life. It was held 
that the is remitted ; and ic is not like Amy Townlend's Caſe, 1 & , 
P. & M. Pl. C. 111. For in that Caſe the Entry of the Wife was net 
lawtul, becauſe the was Tenant in Tail, which Eſtate was diſcontinued 
by the Feoftment of her Husband. 3 Le. 93. pl. 134. Mich. 26 Eliz 
C. B. Anon. | 

19. It a Man enfeoffs an Infant or Feme Covert (that has Right of Pr. 
priety) for Life, tor Years, or on Condition, they are remitted to their ar. 
cient Rignt, and all ſuch Conditions vaniſh ; tor to a Feme Covert, or 
Infant, ao Folly or Laches can be imputed, nor can their Acts turn to their 
Prejudice; ſo that when they have acquired the Right of Poſſefſion 
they are reſtored to their ancient Right of Propriety; and being not ca. 

able ot contracting, the Terms and Conditions of the Feoffment do no- 
bind them. But if they were of full Age, or Diſcovert, then they }: ave 14 
the Ferffor all the Right of Poſſeſſion, that is not transferr'd to they by (|, 
Contract, and muit hold the Right in the Manner transferr'd to them! 
tor lince they have no Right ot Poſſeſſion but from their Bargain, ir i; 
fit that they ſhould hold according to ſuch their Contract; but in the 
other Cafe, it was the Folly of ſuch Parties to transfer the Right of Po. 
ſeſſion to ſuch Intants as were the Proprietors, to hinder them trom theilt 
Action. G. Treat. of Ten. 123. 124. 


— 


(B) Ii what Caſes a Man ſhall be Remitted 25244! t/- 
Statute of 27 H. 8. 


Rail. Rey, 1. IF Tenant in Tail makes Feoffment to the Uſe of himſelf and his 
260 8. C. | Heirs, and dies; tho” he himſelk was not remitted by th? Ota 
and 8 tute, yet his Iſſue ſhall be remitted ; for the Statute does not direct the 
Ch. | ang Pofleſſion upon the Deſcent, bur only upon him upon whom the fir At- 
admitted per tachment of the Uſe is. M. 13 Ja. B. K. between Bride 2nd 
Cur. and Char/cton. Der Curiam agreed. 


the Counſel ; 
at the Bar. S. P. Le. 91. in Caſe of the Earl of Arundel v. Dacres.— Sid. 63. S. P. in Ci of 


Jones v. Philpot. 


8. C. ad- 2, It Tenant in Tail makes Feoffment in Fee, to the Uſe of himſelf 
judged Lare for Lite, the Remainder co B. tor Years, and ſays nothing of the Re- 
1 Ls verlion, and after dies, by which the Reverſion deſcends to the aut 
Exckeouer; In Tail 3 the Iſſue is remitted, and ſhall avoid the Leate tor 3£4cs, 
ALE tnatrzuch as he has the Reverſion by Deſcent. P. 18 Ja. in tix 
kat 5 ud Excbequer. Adjudged per Curiam between Vert 2nd e 


and Tanfield Ch. E. ſaid that the Iſſue of the Feoffor is remitted without Entry, notwithſtanding the 
Leaſe, becauſe it is not in Poſſeſſion, but a Leaſe in Remainder. 


Since Little= 3. If the Iſſue in Tail, infeoff*d by his Father, grants a Rent or Comm 
ton wrote, out of the Land, and then the Right of the Tail deſcends to him, he ul 


erg bags hold the Land diſcharg'd ; for the State which he had when he made tit 


H. S cap. 10. Grant, is utterly defeated. Litt. S. 660. Hawk. Co. Litt. 437. 
if Tenant in 
Tail rakes a Feoffment in Fee to the Uſe of bis Iſſue, being evithin Age, and his Heirs, and dies, and the 7:77 
ef the Eftare Tail deſcends to the Iſſue, being within Age, yet he is not remitted, becauſe the Statute 2 
cuted the Poſſeſſion in ſuch Plight, Manner and Form as the Uſe was limited, Et fac de Similibus, '9 
as there is a great Change of Remitters ſince Litleton wrote, Co. Litt. 348. b. | 
But if tbe [ſue in Tail in that Caſe waves the Poſſeſſion, and brings a Formedon in the Deſcencer, at 
covers againſt the Freffers, he ſhall thereby be remitted to the Eftate Tail ; otherwiſe the Lands mas de 
ſo incumber d, as the Iſſue in Tail ſhould be at a great Inconvenicnce; hi no Formedon be d, 


* 


- 
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phat Ie dies, his Iſſue ſhall be remitted, becauſe a State in F oe · ſimple at the Common Law deſcended 
unto him. Co. Litt. 348. b. 


4. It Tenant in Tail had made Feoffment to his Uſe in Fee, before the Sta- Br. N. C. 34 
tute of Uſes made Anno 2) H. 8. and died before the ſaid Statute, his Heir H. 8. pl. 
within Age, and after the Statute is made before the full Age of the Heir, 80 IT 
by which the Heir is in by the Statute, He ſpould not be remitted by this. D. 54. b. pl. 
Contra of Diſcent ſiuce the Statute; tor this thall make a Remitter. Br. 23. 
Remitter, pl. 49. cires 34 H. 8. Per Cur. 

5. Tenant in Tail before 27 H. 8. made a Feeff ment to the Uſe of his * 
ſer Life, Remainder 70 his Son a Heir in Fee. Then the Statute is ma 15 
the Hol and Wife die; the Son enters, it ſeems he is not remitted; 
tor the Statute makes the Poſſeſſion in him as the Uſe was before, and this 
was of Fee-/1mple. But his Ittue thall be remitted. D. 54. pl. 21. Mich. 
34 H, 8. Anon. 
5. H. g. gave Land to A. and 1M. his Wife, and to the Heirs of A. who 
made a Feoff ment to the Uſe of himſelf and his Wife for Lite, and after 
their Deceale to the Ule of TH t youngeſt Son for Life, and after his De- 
ceaſe to the Uſe of himſelf and his Heirs. A. died, his Heir within Age; the 
Woniaheld ia clhumiag her ancient Eſtate. She is remitted, and the 3d 
Part thall not be in Ward; For the Wife had Election to be in according to 
the Statute of 27 H. 8. or by the Statute of 32 H. 8. inaſmuch as her Entry 
was thereby congeable. D. 191. b. pl. 22. Mich. 2 & 3 Eliz. Haw- 
trey's Cale. 
7. If Diſcontinnee of Eſtate Tail enfeoffs the Iſſue within Age, and Te- 
naat in Tail dies, the Iſſue thall be remitted in an Inſtant; Bur this is 
not Deſcent of the Tail within the Statute. Agreed by the juſtices. 
Mo. 255. pl. 41. Mich. 29 & zo Eliz. in the Cafe ol Butler v. Baker. 

8 A. Tenant in Tail makes a Ferffment in Fee, to the Uſe of himfelf fer 
his Life, the Remainder in Tau! to his eldeſt Son, with divers Remainders 
over; with a Provi/o, That if any of the Entailees do any A to interrupt 
the Courſe ct any Entail limitted by the ſaid Conveyance, then zhe 
Uſe limicted to ſuch Perſon fould ceaſe, and g to him who next is Inheri- 
table; And alter wards, A. dies, his e/deft Sonu to whom the Ule in Tail 
was Iſt limited enters, and does an Att againſt the ſaid Proviſo, aud yet 
held himſelt in and made Leaſes; the Leſſees enter, the Letior dies /e1- 
ſed, his Heir being within Ae, and in Ward to the Queen; It was holden | 
by Shuttleworth Serjeant, Yelverron, Godfrey, Owen and Coke, who 
were of Council with the Heirs General ot the Delendanr, that here is 
a Remitrer, ior by this Act againſt the Proviſo, the Uſe, and ſo the 
Poſſeſſion does accrue to the Intanr Son of him ro whom the Uſe in Tail 
was limited by the Tenant in Tail; Then when the Tenant in Tail, 
after his faid Feotiment holds himſelf in, this is a Difleitin ; For a 'Te- 
nancy by Sullerance cannot be after the Ceſſer of an Eſtate ot Inheritance, 
but admit that he be but a Tenant at Suflerance, yet when he makes 
Leaſes tor Years the {ame is clearly a Diticitin, and then upon the whole 
Matter a Remitter, and a/tho* the Inſaut takes by the Statute, yet the 
Right of the Tail deſcending to him afterwards by the Death of bis Father 
does remit him. 1 Le. 91. ol 117. Mich. 29 & 30 Eliz. At Serjeant's Inn. 97 
The Earl of Arundel v. Ld Dacres. 
9. As if Tenant in Tail makes a Feeffment in Fee to the Uſe of him- 
ſelf for Life, the Remainder in Tail to his deft Son inheritable to the | 
firft Entail, notwithſtanding that the eldeſt Son takes his Remainder by F 
the Statute, and fo is in by Force thereoi, yer when by the Death ot his 
Father the Right of the Eutail deſcends ro him, he 1s remitted. 1 Le. 
91. Mich. 29 & 30 Eliz. at Serjeant's Inn, The Earl ot Arundel v. Ld 

res. 

lo. A Grandfather tenant in Tail, Lefore the Statute of 27 H. 8. made a \. Tenart in 
Ferffment to the Uſe of himſelf jor Life, the Remainder tu a Stranger iu Tail, Lat made 4 | 
tte Remainder to the R ig ht Heirs of the Grandfather; the Grandfather digd, „ 7 3 4 . 
the Father died before the Statute, after the Statute the Stranger dies ſeife - ol an died. J 5. * 
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436 8 Remitter. 


#® Tail ro li. Eſtate Tail executed by the Statute withort Iſſue, his Wife being with Chili; 


3 AAN Ine Son entered as Right Heir of the Grandtather ; atterwards the Iſlue 

eV  \F5 © 8 7 £ 4T 1 ' a 

% Sm 4 2, 10 Ventre &c, is born. Quere it the Son be remitted, he being the firit 
7 4 4 © 4 


the [ws in in whom any Remainder in Poſſeſſion veſted by the Statute, and this is 
the firſt L- On a Fee-limple, in which Eſtate he mult neceſſarily be deemed in, 
died. wheretore &c. D. 129. pl. 63. Hill. 2 & 3. P. & M. Bonvil v. Payn, 
<1il out Hſe, his Wite Pricemert Exrſeirt of a Son. B. enter'd The Iſſue ot W. R. is born and entered upon 
him, a, brought Aſſiſe, but not maintainable. D. 129. Marg. pl. 63. cites Plow. Quæries 8. 

. enant im Tail General, before the Statute 27 H. 8 made a Feoſfment in Fee to the Uſe of him4s 
for Life, Remainder to the Uſe of B. his Heir apparent, and ihe Heirs Males of his Pcdy ; and {or If ant if 
ſuch ue to C in Tail with ſeveral Remainders over. Remainder to the Right Heirs of A. ter , 
Dexth the Se.xtute cat made, by which B. the firſt in Remainder js ſeiſed, and died, leaving Iſſne only . 
Daowunltry , The Queſtion was, if C. might enter, and that depended wholly upon another Quellic: 
(vis) Whether B. who was inheritable to the old Entail, and in Remainder of the New Enrail, ard ia 
Poll 191 by the Execution of the Statute was remitted or not? It ſeems he was not, and ft) was th. 
Orinton of the Juſtices of Aſſiſe; For the Plaintiff recovered Judgment upon this Matter found. Þ 
--. b pl. 39. Mich.6 E.6. Rayner v. Rayner, 


Sd 63. pl. 11. Baron and Feme tenants in Special Tail of the Provilion of the By. 
. ron, Remaiuder to the Heirs of the Baron ; They have 2 Sons, and nabe 


ad;udocd, 2 day” | 2 27 Rs: 
Mike Feoffment in Fee to themſelves for Lite, Remainder to the 2d Son in bes. 


| Baron dies; The Wife enters and enteolls the ad Son in Fee. The V\ jje, 
upon her baron's Death is remitted; For tho? the comes in by the Statute 
by Way ot Uſe, ſhe cannot be remitted by the Limitation of e by the 
Statute according to Townſend's Caſe PI C. yer her Entry being law. 
tul, the is remitted by her Entry, and then if this 2d Feotiment by he: 
makes a Piſcontinuance, the Entry ot the firſt Son was lawlul as lar 
Forteiture by the Statute of 11 H. 7. and if it was not a Ditcontingnyc 
(as they held it was not, being made to him who had tue Reveriicn tn 
Fee by the firſt Feoff.nent) nor torteited, then the Eniry ct the Fd 
Son is Jawtul, as Heir to the firit Entail, che arit Diicontinuance be- 
ing purged by the Remitter of the Feme, ſo that either Way the Hatt, 
ot the firſt Son was lawtul. Lev. 49. Mich. 13 Car. 2. B. K. Joresy, 
Philpot. 


Ne — — 


(C) In what Caſes a Man ſhall vt be Rearitted tor 
Collateral Reſpect. Hor Coun. 


Br Remit- I, F a Pan Who has Right of Action to certain Land cauſe 
8 another to diſſeiſe the Tenant to the Intent and of Cov 
Te b. 45. to 1ecover it trom him, and he recovers it from him according 
pl. 89. cires by Action try'd, pet he ſhall not be remitted to his anctent 21gye u) 


>. and Keaton of the Covin, 41 All. 28. Adzudged. 
avi "te 
reſolved by all the Sages in Parliament, that this Covin makes him a Difſeiſor of his own Lard. 


ei, Nia! 2. Aſſiſe againſt N. and M. where M. is Tenant, and he infected N. 
had entered pending the Writ, and brought Formedon againſt him, and recov rol 00! 
upon M.of Elder Gift, and pleaded this, and the Fftate of the Þ laintiff Meſne &. 
gale jr is a Good Plea that M. infeoffed NM. pending the Aſſiſe, and the other bred, 1 
Lr ht For, Formedon by Aſſent and Covin between them, and recovercd. And t he Plaut 
anon angry: titt in the Aſſiſe recovered. Br. Remitter, pl. 22. cites 25 . 1. 
a5 
ſo ſee * this does not make a Remitter. Ibid. 


Were Ju- 3. Tenant in Tail by Fine aliened in Fee with Narrenty, and died, 1 
foi bo p Iſſue with Age, and F. F. ouſted the Alience, and cauſed ive Jnjont nt 
4 of i= Jcire Facias aga:nſt him upon the Fine, and recovered , and it v ps. hes 
made 4. enter by ſome, that the Infant was remitted, by Reaſon of the N onage, bes 
and ouſt the withſtanding the Covin, and the Alienation was with VV arranty, © 


Tenant a= \ 7 = 
| Move 


Remitter. 


5 


iets deſcended. Brooke ſays, Tamen quære, for the Book is not gain c en 
ech to the Purpoſe thereof. Br. Remitter, pl. 44. cites 27 Atl. 14. 4 mw 1 

reef, AC > 
, and rhe Tenant * the .2#ion, and the Court would not give 1 by Reaſon of the Co- 
vin, Quod nota; Br. Remitter pl. 47, cites the written Book. of 39 E. 3. 


—— 


— ͤ— 


—— 


— ——— — — 


n ant in Tail diſcontinued in Fee, and died, and B. by Covin entered to Jenk. 193. 
A ent to wſcoff the Heir within Age, and atter he infeoffed the Heir in I d cues 
F ge, which Heir was nct of Covin &c. and yet by 6 Juſtices 8 
tis 10 00 Acer, becauſe he who 1s in by him who did the Covin, not remitted 
{ il ve in te lame Plight as he who did the Covin; But Engelt, and tho he knew 
Porcirgron Contra. Quere ; For it ſeems that it is a Clear Remitter, nothing ot 


1 the Covin; 
Br. Remitrer. pl. 1. cites 19 H. 8. 12. By all the 


: . Judges of 
England ——— PI. C. 51. Arg. cites 8 C But if the Son procures others to diſſeiſe the Hiſconti- 
nuce and infeoft Hin (he then being <«ittin Age) he ſhall not be remitted ; Becauſe this Diſſeiſin is a 
Tort, which cummeuces by the Iutant himſelf. Arg. 2. And. 39. pl. 25. in the Caſe of Banneſter v. 
Truflel. 


s. A Feeſfment within the Statnteof 1 R. 2. 9. will not make a Remitter 
in Prejudice of a 3d Perſon, as it ſeems. Br. Feoitmenr, pl. 19. 
6. It che Hausband diſcoutiuues the Lands of his Wife, and the Diſcon- * 8. P Terk. 
tintee is difſeiſed, and atter the Diſſei or leaſes the ſame Lands to the Hoſe 3 . 
land and Wife for Term of Life, this is a Remitter to his Wife... „„ And 
if the Husband and his Wite was of Covina and Conſent that the eien 59. pl. 25.— 
leni be made, then it is no Remitter to his Wife, becauſe ine is Ditlet- It is regu- 
lorels ; Bat if the Husband was of Comin, and Conſent to the Litteilin, uy tne | 
ond net the Wite, then ſuch Leaſe made to the Waite is a Remitter, tor Covent can. 
that no Default was in the Wite, Litt. S. 678. | not be a Dis- 
| ſeiſoreſs by 
her Commardment or Procurement precedent, nor by her Aſſent or Agreement ſubſequent, bur by her 
actual Entry, or proper Act ſhe may be a Diſſciſoreſs; And therefore ſome do hold that Littleton muſt 
le intended, that the Husband and Wife were preſent when the Diſſeiſin was done; and others do hold 
that Lirtjeton is good Law, albeit ſhe wasabſent ; For that if her Procurement or Agreement be to do 
Wrong, to cauſe a Remitrer unto her, in this ſpecial Caſe ſhe ſhall fail of her End, and remitted ſhe 
ſhall not be, bur in this Special Caſe ſhe ſhall be holden as a Diſſeiſoreſs by her Covin and Conſent Qua- 
tenus to hinder the IKemitter; And here ĩt appears, that albeit the Husband be of Covin ard Conſent &c. 
vet if the M ife was not alſo, ſhe ſhall be remirred, becauſe there was no Deſault in her Co Litt. 357 b. 
Co. Litt. 25. fays, Thor in this Caſe the Covin ſhall ſuſtocate the Wife's Right which appertained to 
her, and ſo tae wrongful Manner ſhall avoid the Matter which is lawful. 


nm. A. and B. Jointenants are intituled to a real Action againſt the Fleir of 
the Diſſeiſor. A. cauſed the Heir to le diſſeiſed, againit whom A. and B. 
recover, and ſue Execution B. is remitted, tor that he was nor Party to the 
Covin, and ſhall hold in Common with A. but A. is not remitted, for 
the Reaſon that Littleton here ſhews. Co. Litt. 357. b. 


(D) Remitter by Deſcent. Diſcontinuance of Other 
Anceſtor. 


1. IF the Baron diſcontinues the Land of his Feme, and retakes to 

him in Fee, and after the Death of his Wife, dies, by which it de⸗ 

ſtends to the Meir of the Feme (that is to ſay) their Tſlue, who enters, 

Xs N to the Eſtate in Right deſcended by his Mother. 2 

3. 30. D. 

2 In Dower ; Baron and Feme Tenants in Tail haalſſue 2 Sons ; the Baron 8. P. For it 
ded, the Feme leaſed to the eldeſt Son for Term of Years, and atter releaſed mus m— 
te him and his Heirs with Warranty, and he took Feme and dy'd without Fo.” fe 


4-T- un ar, rauty of the 
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Iſſve, and after the Mother dy d, and the youngeft Son entered, and the 
eme of the eldeſt Son brought Writ of Power, and recovered by Award 
which was againſt the Opinion of the ſeveral; For, as it ſeems, the 
youngeſt Son is remitted ro the Tail Quacunque Via Data, which is 
elder chan the Title of the Feme Demandant. Br. Remitter pl. 14. cites 
24 E. 3 28. 55. * 8 ; : 
1 3. It che Iſſue in Tail diſſeiſes the Diſcontinuee of his Father, and there 
Tail is only a enteoffs his Father, and the Father dies ſeiſed, and rhe Iſſue in Tail enters 
Grant of Vis he ſnall not be remitted &c. Perk. S. 202. cites 18 H. 8. 5. 
= ec 12 4. If the Husband and Wife be Tenants in ſpecial Tail, and they }:yy , 
>. cites 24 Fine at the Common Law, and after the Husband and Wiſe ta ce back an 
1 3.28. Eſtate to them and their Heirs ; in this Cafe the Eſtate Tail is not barr'd, 
and yet againſt a Fine levied by herſelt, ſhe cannot be remitted, he. 
cauſe thereupon the was examined; but in that Cale, if the Land ge. 

ſcends to her Iiſue, he ſhall be remitted. Co. Litt. 353. b. 
Ow. 21.37 F. An Erroneons Fine binds till it is revers'd, and he who has Title rg 
Elz B R. reverſe a Fine by Error, has not thereby directly a Title to the Land; 
, shes tor it ir deſcends to him, it works no Remitter. Skin. 14. Arg. cles 
Ow. 21. Agreed. 


(E) What ſhall be a Remitter. 


Baron levies 1. H Leaſe for Life be, Remainder in Special Tail to the Baron aud 
Feel 25 p Feme, Baron dies, att a Stranger enters and inteolls rhe Femme, and 
es” then Letlee dies; the Feme is not remitted ta the Cal. (For ts tus 
and the Fee the other Eſtate by Title.) 49 E. 3. 22, b. Aunntted. 


accepts a : : ; 
Leaſe for Years of the ſame Land, it was reſolv'd that this was a Remitter. Per Harrifon Render of 
Lincoln's Inn, Lent. 1632. cited D. 190. Marg. pl. 22 


2, If Leflee for Life, the Remainder for Lite arg, and he in Re. 
mainder diſſeiſes rhe Leitee, and then the Letice dies, he in VNemaln⸗ 
4 2 be remitted to his Eſtate, and the Reverſisn in Leltor, 19 

), C. 22, 

3. In Aſſiſe the Caſe was, That Baron and Feme ſeiſed in Tail, che Ba 
ron made Ferffment, and the Baron and Feme had Iſſue two Sous, who had 
Iſſiie two Sons; the Baron died, the Feme entered upon the Feoffce with his 
Aſſent, claiming only at Will, and died, and the two Sons died, and the one 
Jon entered upon the Feoffee claiming to the Uſe of him and his Compnion; 
the Feotlee brought Aſſiſe againſt him who enter'd, omitring the ocher, 
and good, and had judgment to recover; for by the Entry of the Feiwe, a5 
above, the did not gain Franktenement, and then by her Deark rhere 15 n9 
Deſcent nor Remitter to the Heir, and then the Entry was not laut]; 
and theretore the Claim did not veſt any Thing in his Companion, and 
therefore he need not to name the Companion in the Afﬀiſe. Concra it 
the Entry had been lawtul, as it ſeems there. Br. Remitter, pl. 13. c. 


24 E.3. 42. 

? . 0. C brought Aſſiſe againſt E. And the Cafe was, That B. w-5 
ſeiſed of the Land, and held of E. the Defendant, and gave the L149 
R. Z. Baſtard, and to F. his Feme, and to the Heirs of R. and R. and F. 
had Iſſue Cicelie; R. died _— ſurviv d; and after O. the Fi 
too C. to Wife ; and then 7 the Mother of C. gave the Land to C. 2 . 
her Baron now Plaintiff i» Tail, ſaving the Reverſſon to her ſelf fon, 
ber Life, the Remainder over to O. the Plaintiff zz Fee, and C. was nw 
within Age; and after C. died without Heir of the Part of the Fatver, 
had Heir of the Part of the Mother ; the Lord entered for F cheat, Des” 


CG 
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mitted, and in her beſt Right by the raking of the Eftate Tull, with her 
Baron, from F. which made a Forjeiture, and gave Cauſe of Entry to C. and 


this Entry O. brought Aſliſe againſt E. the Lord; and by the beſt Opi- 
mon, ) the Forfeiture the Feine us remitted, and fee Lib. Aſſiſ. the Plain- 
til was Nonfuited. But gawre Of the Hoi ſeiture during the Lite of the 
Baron; tor where he takes with his Feine, there can be no Remitter 
or Foriciture during his Life; jor the Feme has no Power during the 
f the Barn to clati in by Forfeiture, and the Baron ſurviv'd the beiuc 
ad jome held that it was a Surrender, but quzre inde; for the Baron 
rok with the Feme, and therefore it ſeems no Surrender during the Life of the 
Baitm, ble ef ere guare. Br. Remitrer, pl. 15. cites 39 E. 3. 29 

5. In Cue Deforceat, the Caſe was, That a Man was ſeiſed in General 
Tail by Tiue, and made Feoff ment, and reto in Special Tail to him aud h1s 
firſt Feine, and ha Hate; the Fete died, and he took another Feme, and 
died, the King ſeijed by Leude in Capite, and eadowed the Feme, the Iſſue 
came aud ſhewed the ſpecial Tail, and had Scire facias againſt the Feme, and 
recover againlt her oy Default, and ſhe ivok aut her Baron, and ſhe aud the 
ſecoad Baron brought Luod ei Deforceat againſt the Heir, and he pleaded the 
Special Tail, and ſhe world have remitted the Heir by the elder Tail, and ſo 
concleded him to ſay, but that her Baron was always ſeifed iu General Tail ; 
& non allocatur ; tor per Thorp clearly, The Baron was not remittod, 
and then the was not ſeiſed of ſuch Eſtate whereot the Feme ma; be en- 
dowed ; for of ſuch Special Eſtate her Iſſue is not Inhertable, nor ine 
Dowable, by which the averr'd Continuance ot tne Potteilion Ly the 
firſt Tail, and ſo ro Iſſue; quod nota. Br. Dower, pl. 9. cites 41 K. 3. 30. 

6. Where an Allet has an Advouſon, and at the Auvvidance the King 
treſents, and 10 again at another Avoidance, there the Abbot is put to his 
petition tor the Ad vowſon, yet il the King recites the ancient Rip! t of the 
Allot, aud zrants the ſame Advowſon to the ALbot and his Siicceſſins, the 
Abbot is remitted to his ancient Right. Br. Remitter, pl. 341. citcs 2 
H. J. 17. 

n. If Tenant in Tail infeoffs a Woman in Fee, and dies, and Lis Iſſule 
within Are takes the ſame Woman to Wije ; this is a Remitter to the lu- 
tant within Age, and the Wile then has nothing; for Husband aud 
Wife are bur as one Perſon in Law; and the Husband cannot fue a For- 
niedon, unleſs he fue againit himſelf, which thould be inconvenient ; 
and in this Cafe the Law adjudges the Heir in his Remitter, for that no 
Folly can be adjudged in him being within Age at the Time of che .f 
pouſals &c. And it the Heir be in his Remitter by Force of the Entail, it 
iollows that the Wife has nothing &c. tor Husband and Waite being as 
one Perſon, the Land cannot be parred by Moieties, and thereſore the 
Husband is in his Remitter of the whole. But otherwiſe it is if ſuch 
Heir was of lull Age at che Time of Eſpouſals, tor then the Heir has no- 
thing but in Right of his Wite &c. Litt. S. 665. 

8. It Tenant in Tail of Land deviſable diſcontinues, and retakes in Fee, 
and deviſes to a Stranger, and dies, the Heir is nor remitted ; tor nothing 
is deſcended to him; for the Deviſe tolls the Deſcent. Br. Remitter, pl. 
52. cites P. 4. NI. 1. | 

9. It Feme Leſſee for Life loſes by Default in a Feign'd or Falſe Action, 
the Leſſor's Reverſion is diveſted, and he cannot bring Waſte while the 
Recovery continues in Force; but it the Feme mirrics, and the Recoveror 
makes a Leaſe for Life to the Husband and Wife, the Wite is remitred and 
the firſt Leſſor alſo, and then he may have an Action of Waſte. But if 
the Recoveror bring Waſte againſt the Husband and Wife, the Husband 
has no Remedy bur to make Delault, and ſufler the Wife to be receiv'd. 

| 7 

Toe Cauſe why the Wile 1s remitted in this Caſe 1s, for thar the may 
hace a Quod ei Deſorceat againſt the Recoveror by Weſtm. 2. 4. which 


C ha np Heir ofthe Fart Of ahe Father, apy by his Pretence C. was re- 


then, when the is in, he Law adjudges her iu in ber beſt Right ; and of 
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gave this Writ to Tenant for Lite and Tail loſing by Delault, but at 
Law her Right was remedileſs, and conſequently ſhe could nor be fe. 
mitted. Hawk. C. L. 447. 448. 
8. C3 Le. 10. A. ſeiſed in Fee, made a Leaſe to F. S. and his Wife for Lite of 3, 
$3: pl 25 Wife, Remainder to the right Heirs of the Baron ; atterwards the Baron 
Eli, Cp, made a Feoffinent to the Uſe of himſelf and his Wife for their Lives, the Re. 
And the mainder to his right Heirs, and died; the Wife held in. The Court 
Juſtices thought that the Feme was not remitted, but was in, according to the 
were ot 1 2d Feolffnent. Quzre the Reaſon ; tor Harper faid that the Diſconti. 
1 '© nuance was out of the Statute of 32 H. 8. Dal. oo. pl. 32. 15 Eliz, Va. 
mitted. valor's Cale. 
11. Neither Action without Right, or Right without Action, with a 
Deſcent &c. 1hall make a Remitrer, the 14 is apparent, and refoly'4 per 
Cur. 3 Rep. 3. Marq. of Wincheſter's Caſe. 
12. Where a Judgment and my Right do meet together, I ſhall be in 
in my Right. Per Coke Ch. J. 3 Bulit. 47. 
13. There is a naked Poſlethon, diitinct from the Right of Potion 
and Propriety, or elſe there is a Right of Poffeſſion diſtinèt ſrom the 
Right of Propriety; Now where there is a naked Poſleſſion, diſtindi tron 
the Right of Poſſeſſion and Propriety, as between Diſſeiſor and Piſaſe, 
where the Entry is congeable; there if the Diſſerſce takes back ti; 
Poſſe/fion trom the Diſſeiſor, he is remitted; For it cannot be otherwite, 
than that when he has taken back the Poſſeſſion he ſhould be ſcated in his 
old Right; For he who has really the Title, cannot claim from a Dit 
ſeiſor that has no Title at all; and it would be very abſurd and unte- 
ſonable, that the Diſſeiſee by accepting his own Poflettion thould trans 
back any Right to the Diſſeiſor; But where the Diſſe;/or transfers it lack 
tor Lite, or Years, by Deed indented, or by Matter ot Record, there the 
Diſſeiſee is not remitted; For it a Man by Deed indented takes Len of 


£+S44i% 


ſince that is the greateſt Security on which Men rely in all Manner o! 
Contracting; The ſame Law, it it had been by Maiter of Revord ; For 
that is of its own Nature uncontroulable Evidence, which a Man canno: 
be allowed to controvert. G. Treat. Ten. 120, 121. 


(F) In what Caſes there ſhall be a Remiiter. 


Cro. E. 906. x, IJ a Pan leaſes tor Years to commence at a Day to come, aid th 
EA the Letice enters beſore the Day, by which he is a Diſſciſor, he hi! 
Waller y nat be remitted to his Term it he continues the Poſieiion alter tue 
Campion. Day 3 F or the Law Will not deveſt a Tortious F e tor a lalb. . 
Mich. 44 & Term, which is but a Chattle, and not eſteemed in Law. 99. 
4; Eire El. B. X. between Scarlee and Fuller adjudged. O. 7. E. ö. % 
ford's Caſe, 109. Lord Cord“, Caſe. B. 32. El. B. R. between xu 01! 
bur thers Dyer. Per Curiam agreed, | 

t urt 

fai it hall be intended that the Occupying before the Leaſe was by Agreement [But this fezms to * 
with Reſpect only to the Charging the Leſſee with Payment of the Rent by Reaſon of the Privity ®! 
Contract, and the Entry by Leſſee in the Caſe of Alexander v. Dyer Cro. E 169. pl. 6. 2 . 0 
pl 121. and that of Waller v. Campion was of an Entry on the Day from which Day the Less 
was to commenee, tho the Entry was agreed to be a Diſſeiſin. See the Books cited.) 


2. Where a Man ſeiſed in General Tail makes Feoffmnent, and ret1%s * 
bim and his firſt Feme in Special Tail, and has Iſſue, and the Fence die 
and he takes another Feme and dies, the King ſeiſes for the W ard, 400 


endo KI 


J . 
- "3 b 2 
kemitter. 
„„ 3 5 8 — 
endows the Feme, againſt whom the Iſſue recovers by Scire Facius by 
. 1 * ry TY > T dy x f 

Default, agalnſt whom me rings Quod el Detorcear, now / . FW all. wat 
have Deer ; For 7/0 does 1 12:7 be rented, yet his Father was not remitted, 
hut was feiled of fuch Special 1 ail whereot the Femeis not Dowable - PET 
Thorp clearly, by which the reme averred the Continuance of Poſleition 
in her Baron by the Urſt Tail, and ſo to Iſſue; Quod nota Br. Re- 
mitter, pl. 5. cites 31 E. 3. 30. Foe 

a. No Remtrer can be but in Reſpet7 of Right and Poſſaſton. Br. Re- Br. Entry 
mitter pl. 12. Cides 19 H. 6. 59. Cong. vl. 33. 

3 "30 NOD . 1 : 4 nes 8. 

New Peſſeſton and d Right muſt meet in the Heir to make a Remitter. Hoh. 246. in the Cate of 
Shetficid v. © adclitt> — 2 Rev. K 497. per Hurron J. in S. C. 2 Roll. Reg 35. in the Ciſe of 

p Lo wha, . 4 3, * 22 2 3 . 3 . | 1118 4 
Wood v. Shirley. —— The Potlethon muſt be gained Righttully, and not by Covin. 2 Roll. R. 524. 
rer Doderidge | . 8 F 

_— * _—_ 1 — * ; 204 50.45 6% Sz — 1 

An Eſtate muit wor da Kemitter to an anttent Right, for albeit 2 Right d-ſcend, the e can be no Ree 
mitter, becauſe ore gt cannot wors a Femitter to another; For regulariy to every Remitter there 
he 12 Incidents Vic an Ancient Kipir, and a Defealtble Eftate of Frochold Coming together. Co, Lit. 
228 — Tie NRielt end Pojjeſſ muſt end Simnl Ef Semiel. Br. Remitter, pl. 12. cites 19 H. 6. 5 
„ine k P C21 iy but in one Purce;.er erty, then Right only does not make a Reviitter without lawtul 
Pale tn ale, Be. Entre Cong. pl. 35. cites 19 H. 6. 59. 
W here ti Proprietary comes to the I. ighe of Poſſeilion, without any Fau't or Folly of his own; As 
where the Ro bt of Ven 7 caſt upon him Gy the LAW, or he or the comes to the Kight of Pottethan 
by Hen under Age, or curing Loveriure, W 5 Ar bolly can be impuced ; there fach Proprictary is re- 
mitted and ſeated i. his anttent and former Right; For the αſt 75te being the more à tient, is. 2/6 
leaſl ſubjec: to 1 Fate; 4A d therefore Wen the ! rop: eta, y las Ia ſuch etre $f *uircd the IK 117 bet ot 
; 3 ' - p ag ' , « , 717 i «9 
Poullethio' , It 1. eſeemea, for the ket Oe of Ac 18 1 10 Nane 55 1 928909 * 7 RR e 11591 of et; Nb 954 Jiile, 


SIP" „ „ „ „ 3 ae op! , 1 ; yg 3 » ' - 0 
and nit 17 P TC HIVTHCO A New CJ. . 5 and tile rate 7, Dec 9 4 I 2 7 7; HOMO Fes Tit twiſt bu, F j 1 "Pp 10 i 407. 2 ! 4 / * byrour \t 
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torenain the Proprivty; A W Peron ha nus acynred the Right of Pulſe hon, if any ron 
will controv rt u 1 Mt y Eder Acton, It 15 AT 80 moulc 105 Up an Elder 11 5 | 10 
may be decided. I nas it the Heir of the Iiiſiſor, be aj eifed by the Die, he by nien Wer and 15 

- 3 z df I y » E = lg; „8 X 
juſtice ca mot CHEST TE IN ant of & OHCN10N; For ain Act of }} Pol C4971 FCA AMY INE” Lot -81 
- 1 % 4 * 7 I DF go | , g 9.4 5 * ! * 5 Ls 1 > AE I N . { , p . 
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ſeſſion, and of Prepriety, he is ſeiſed in bis ancient Right for the Reaſon abuye-montioned. G. Tre. of 
Ten. 122, 123. 


When the Ri ia the Tail is extin, the re cannot be a Nenmlter. 
Br. Remitter. pl. 12. cites 19 H. 6. 59. | | 
5. It D. ef omnes (PIN the Laud, and 2 D.ſſeiſee, 1115 15 {1 „Old S. E. Hor 


_ y 0 ag , 3 wy . % d) apo ; : + 3 1 a F t 1 { % 
Feotiment, aud a Remitter. Br. Property. pl. 27. cites J E. 4. 15. hte 
of Eatry before. Br. Remitter, pl. 59. cies 34 11. 3. 


6. Alter Diſccutiuuance of a Manor to which Adogojon is appeadant the * . For 
333 3 13 5 e e TY he can have 
Heir in Tai preſented, and his Clerk a) 4 [and Ne QZucilion v as | \\ he- * 1 vs 
. Ir IEC - 5 : Ye no Action 
ther his [tive in Tail be remitted to the Advowton notwithitanding n wc... 
that the Manor to which &c. be not re-continued ; And the beſt Opinion the Thing 
was, That a Man cannot be remitted to that which is Incident or * Hppens avpendine 
. 1 * . | DV 31 [ * 
dant, as to Ads owſon or the like, fi be has the Priuctpul, but he may F< till he 
be " 2 -. A * ; * Vi. „ By 3 24 have reco- 
remitted to Parcel as to an Acre of the Manor &c. ior Ai poteſun is mo yore the 
Parcel but Appendant. Br. Remitter, pl. 32. citcs 5 H. 5. 35. principal; 
therefore if 
the Diſcontinuce of a Manor to which &c. grant the Advowſun to Tenant in Tail and hi, Heirs, and he 
dies, yet is not the [ijue remitted ; But a Re nitter to the Principal is a Remitter to the Appondrit, its" 
they were ſevered before the Remitter. As it Di continuse grants the Manor to Je ant in Tail and hi, 
neirs ſaving the Advowſon, and the Tenant in Tail dies, and Minor deſcends to re Hue, he 15 not 
only remitted to the Manor but to the Ad vow ſon alſo; fo if a Diſſeiſor ſuſtar, an Uſurparion, and Dit 
ſeiſee re-enter into the Manor, to which &c. he re- continues the Advowloun. Hawk. Co. Lit. 439, 449. 


7. He who takes a Gift by Act of Parliament of any Land ſhall not be *5. C. cited 


X : þ e , - Len 48 

remitted nor his Heirs ; For where the Land is given expicily to any i 8 
Perſon by Name by Act of Parliament, which is a Judgment, /e nor Fs Ei, ig 
Heirs ſhall not have other Hate than that which is given by tbe At. Br. Cat of Al- 

- = 

Remitrer, pl. 49. cites 29 H. 8. per Engleheld ]. ton * code 
one has Title to Land by an Entail, and the fame Land is afterwards given to him by Parliament li 
Heir ſhalt rot be remitted ; For by the Act of Parliament all other Titles are ex-)uded for ever, . 
Parliament &c pl 73. by Eyglefield J. 29 H. S. in the Cale of Button v. Sivage.——-- 5. C. irg 2 
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dtatute of Weſtm. 2. De Donis 8. C. cited Arg. Show. 212. Paſch. 3. W & 3 in Crook“, Cafe. 
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Rep. 46. b in the Archbiſhop of Canterbury's Caſe. Trin. 38 Eliz. B. R. Becan'e the lat N r tolls the 
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8. If the Diſcontinuee be an Infant, or a Feme Covert, and Tenant j, 
Tail after Diſcontinuance difſeiſes them, and dies diſieiſed, the Iſſue ihall 
be remitted without Reſpect of the Privilege ot Intancy or Covertyre 


Co. Litt. 348. a. : 
As 1 9. An Action without a Right can not make a Remitter, Co. Litt 
in Jail ſut- . 
fer an Erro- 349 b. 
neous Common Recovery, and afterwards diſſeiſes Recoveree, and dies, his Iſſue ſhall not be remitted ; For 
while the Recovery ſtands in Force, the Eftate Tail is barred. Per tot. Cur. 3 Rep. 3. in the Mary; 
of Wincheſter's Caſe. — 8. P. Co. Litt 349. b. _ 


As if B pur- 10. Nor a Right without an Action cannot make a Remitter. Co, Litt 
chaſes an 9. b N ; 
Advourſon, * 

and ſutfers an ¶ Iurpation, and 6 Months to paſs, and then the Uſzyper grants the Advowſon to B. and his 
Fleirs, and B. dies, yet is not his Heir remitted ; becauſe his Right to the Ad wow ſon was remedilef, 
viz. a Right without an Action. Co. Litt. 349. b. — For he cannot have a Writ of Right of Ad. 
vowſon becauſe neither he nor his Anceftors ever preſented ; but it ſeems that there ſhall he a Remi:.. 
ter in this Caſe by * QA. which gives the Patron a Quare Impedit, notwithſtanding an Uſur pation 
Hawk. Co. Litt 439. This is the Statute of 75 Ann. cap. 18. : 


S. C. cited 11. Tenant in Tail makes Feoff ment in Fee to the Uſe of himſelf and his 
1g 411. Heirs, and after makes his laſt Will in Writing, and deviſes the Land 
8. to his Wife in Fee, and dies, the Sons ſhall not be remitted ro the En- 
tail, becauſe no Freehold deſcends to him by Reaſon of the Devile, 
Held by 3 Juſtices, and affi rmed by 4 others; And yet there is a Dying 
ſeiſed in the Father ot a Fee- ſimple, but the Deviſe cut off rhe Deſcent, 

D. 221. pl. 16. Paſch. 5 Eliz. Biihop v. Biſhop. 
5. P. For 12. No Remitter ſhall be but where it the Right and Poſſaſſion were in 
” ſelf ſeveral Perſons, he that has Right may have Action to recover the Pof- 
ane none o. ſelſion; For by Litt. 147. one of the principal Cauſes why the Ettate 
ther is Te- Tail ſhall be remitted, is becauſe there is“ no Perſon againſt whom he 


nant of the may ſue his Formedon. 3 Rep. 3. as in the Marquis of Wincheſter's Cafe, 


Freehold ; 
and therefore the Law adjndges him in his Remitter ſcil. in ſuch Plight, as if he had lawfully recovered 


the ſame Lands againſt another &c. Litt. S. 661, 


And. 43. 13. Tenant in Tail diſſeiſes Diſcontinuee, and levies Fine to a Stran- 
pl. 2 ger, and retakes Eſtate by Render in Fee, and before all the Proclamations 
cired And. Palled the Diſcontinuee enters and makes Claim, and after the Procla- 
1-2 in the mations paſs, and within 5 Years after he enters and makes Claim, and 
Caſe of after Tenant in Tail dies ſeiſed, the Heir is not remitted, and this by tue 
Zouchv Statute of Fines 32 H. 8. which bars him and his Heirs by the {aid 


* Fine. Mo. 115. pl. 257. Paſch. 20 Eliz. Anon. 


2 And. 177. | 
pl. 99. in Danvers's Caſe.— Bendl. 122. pl. 156. Trin. 4 Eliz, S. P. And (were it not for the Difference 
of the Year) ſeems to be S8. C. — S. C. cited out of Bendl. 3 Rep. 91. a. in the Caſe of Fines. 


14. In ſome Caſes a Remitter may be againf? the King. Arg, Godb. 
312. cires Pl. C. 488, 489. 553. Bur that is where the King is 7 
Matter FEN Y Conveyance, but not where he is in by an Ad of Parlia- 
ment. id. 

15. No Remitter againſt a Matter of Record. Arg. Godb. 3 12. in 
Caſe of Sheffield v. Radceliffe. 

16. If Iſſue in Tail diſſeiſes the Diſcontinuee, and enteoffs the Father who 
dies ſeiſed, and the Land deſcends, to the Feoffor, the Iilue ſhall nor be ne- 
mitted. 2 And. 39. pl 25. 

17. There can be no Remitter without an Entry, Per tot. Cur. 3 
Bulſt. 32. Mich. 10 Jac. Horewood v. Holman. | 

18. Lord Ch. J. Saunders declared, That there can be no Remirte! 
againſt a Party's Non- Acceptance, where the Perſon is of full Age, d HS 
Entry not lawful. 2 Show. 245. pl. 243. Mich. 34 Car. 2. B. R. in Cale 
ot Hardie v. Pawling. 


(G) \\ her: 
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(6) Where a Man ſhall be Remitted, 2% Taking an 
Eſtate. Where Tith of Entry. 


A JF an Infant aliens in Fee, and retakes at full Age an Eftate 0 
him and his Wite; thts ts not any Reinttter. 4 E. z. Remit- 
ter 11. Iſſue thereupon, 19 E. 3. Remitter 14 Jſive thercupon. 
2. Ik an Iatant aliens in Fee, and at fill Age retakes an Eitare with- 
out Deed, becaliſe he had but a Title of Entry for Inkancy, yer he 
ſhall not be remitted; tor he had Election to matze the $eottment 
good, the which is atirm'd by this Acceptance. Contra; I). 6. 19. Br Rewit- 
3. But if a Ward inteofts his Guardian in Socage, and at full Age ac- t 7 74 
cepts an Eſtate &C, from the Guardian, he ſhall be remitted, becauſe SA A 
Entry of the * Guardian upon the Feottment of the Ward, was a Dif- * Fol. 421. 
{cilin, and fo the Yard had a Right of Entry, 35 All. 8. adjudged > 
4 If a Man who has Title ot Entry into Land tor a Condition Co. Litt. 
broken, retakes an Eſtate to him, if he does nor claim to enter tor the 37.6 8858. 
Condition broken, bur by the Eſtate, he is not remitted, becauſec the aol * 
Eſtate is not void till Election, which is not pet made. 35 All. 11. bur a bare 


- 4 3 rv, for 
which no Action is given, whereas a Remitter muſt be to a precedent Right. 


5. Tfa Man of Non ſanz Memoriz makes Feoffinent, and retakes F. N H 283. 
an Eitate for Life, he ſhall not be remitted, becauſe he hiunſelf can- (3/54 
not avoid his own Feoffinent, for that he was Mon lane Demorte. 
Contra 25 All. 4. Admitted 25 C. 3. Remitter 23. 

6. Ika Man leaſes Land for Years ro him that has Title of Encry 

tor a Condition broken, he is not thereby remitted, unſels at his lea 

— if he will claim to be in ot the firſt Eſtate. 44 E. 3. Reinit- 

er 22. 

7. Ik he who has a Title of Entry tor an Eſcheat, takes an Eſtate of 3". C. 


252 ——BÞr. 


the Tertenant, it is not a Remitter, 34 D. 8. S. 252. becauie he hen iner, pi 
had but Title of Entry. 50. cites 
8. So i he who has Title ok Entry for Alienation in Mortmain, 8. &- 
takes Eſtate of the Land; this is no Remitter, becauſe he has bur a . Hit 
Title to it, and no Right. 34 I. 8. S. 252. a. S. P. 

9. So if he who has Title of Entry by che Statute of R. 2. ſor the gr. N C 
Conſent of a Feme to the Raviſher, takes Eſtate of the Land, pet he 5. 252.— 
hall not be remitted, 34 0. 8. S. 252. Br. Remit- 


ter, pl. 50. 


| cites S. C. 
10. In Aſſiſe; Land was given in 7ail to the Baron and Feme, and tothe Br. Remit— 
Heirs of the Body of the Feme ly Fine, who had Iſſue a Daughter named A. ter, pl. 12. 
| and the Baron died, and the Feme roc another Baron, who levied another cites 8. C— 
Fine, and retock to them by the ſame Fine, and to the Heirs of their two W . 
Bodies, who had Iſſue another Daughter named K. and died, and the in Cafe * 
youngeſt Daughter entered, and the eldeſt entered with her, and the Willion v. 
youngeſt ouſted her, and the eldeſt brought Aſſiſe. And per tot. Cur, Barkley, per 
| The Entry of the Plaintiff is not lawful ; for tho' the goungeſt Danghter Brown: J: 
de remitted to one Moiety, inaſmuch as the Right of the Motety and the intire 
| Piſefſien deſcended to her, yet becauſe nothing deſcended to the eldeſt Daughter 
but the Rig hr of the Moiety, and no Pojieffion, and no Remitter may be but 
| in Reſpef? of Right and Poſſeſſion, therefore her Entry is not lawiul; 
| Wherefore the brought Formedon, and relinquith'd the Aſſiſe; quod no- 
. Er. Entre Cong. pl. 33. cites 19 H. 6. 59. 
f 15 If J have Nieht to enter, and after the Poſſeſion is caſt nh me by 
Wiſe of Low, I thail be remitted whether I will or no; as it my Fa- 
| | ther 


adjudged. Ticle of En- 


347. b. 348. 
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ther dilleiſes me, and after dies ſeiſed, this is a Remitter whether! win 
or not; bur where I come to the Poſieſſion by divers Means by - 

F , . = © . - 33 * ; 7 
cn Ad, it is at my Election to be remitted or not; As it A. diſieiſcꝭ 1, 


— 


1 | Shs o * (8 me 
and atter enicotis me by Deed with Warranty, there 1 may be in ..? 
* 5 


{eot'ce, and rake as Feoiice, if I pleaſe, and A. ſhall be bound by his 
Warranty z but if 1 will I may claim by my Entry, and fo be in ary 
Remicrer Agreed per tot. Cur. Kelw. 41. pl. 17. Mich. 1) H. », 7 Pr 

12. It Tenant in Tail has Iſſue 2 Sons of full Are, and be lets the Land 
rated to the eideft Son for his Lile, the Remainder to the younger Son 72 
Liſe, aud dics ; in this Cale the eldeſt Son is not in his Remitter, bec2;/. 
he rok an Eitate ſrom his Father; but 1t the elaęſt Son dies without 1, of 
his Boy, then this is a Remitrer to the younger Brother, becauſe * 16 
Helrin Jail, and a Frechold in Law is Eſcheared and caſt upon n bs 
Force of the Remainder, and there is none againſt whom he may fue his 
Action. Litt. S. 682. | by 

13. So it Diſſeiſor dies ſeiſed, and the Tenements deſcend to his Heir. 1... 
le makes a Lealeto a Man for Life, the Remainder to the Diffeifes tor arm 
of Life, or in Tail, or in Fee, the Tenant for Liſe dies, Now this is a He. 
mitter to the Diſteiſee &c. Cauſa qua ſupra &. Litt. S. 683. : 


Tor hs 


If the Son 14. Note, It Tenant in Tail infeoffs his Son and another by his Deed t 
be Conu- /e Land intailed in Fee, and Livery ot Seiſin is made to the other accords 


{a Fr nd ) x ee TS | ** : : 
agrees %o 10 the Deed, and the Son at Rncwing of this, agrees to the Feoſſ ment, and 
— C | "an 6,4 35 hy 5 { e 1% 
the Feoff- after he «which took the Livery ot Seiſin dies, and the Sor does u cecupr the 
ment e. Land, nor takes any Profit of the Land during the Life of the F1;h ce, and 
IP — * . * . : - © «< * 
12 . the Father dies, now this is a Remitter to e , becauic che Free. 
emitter to . : "SOS Kt! | 9 nh on 
im Arg hold is caſt upon him by the Survivor; and no Default was in him, be. 
therefore Caule he did never agree &c. in the Life of his Father, and he has none 
if the Feo#- againſt whom he may fue a Writ of Formedon &c. Litt. S. 684, 
ment wils 
made by Deed indented, and the Son <vith the other ſeals the Counterpart, and then the Feat males Li: 51, 
to the iter occordin” to the Deed, and the other dies, the Son is not remitted, becauſe he was Conn 
the Feoitment, and agrees to tae fame; and Littleton ſaith in the Caſe that he puts, Thar there wy 
Default in the Son, becauſe he agreed not to the Feoffment in the Life of the Father; And ſo it feen . 
that if be /eied in Tail, aud has Iſſue 2 Sons, and by Deed indented bet geen him of the one Pant, and i, 
Nos of the other Part, mares a Leaſe to the eldeſt for Life, the Remainder to tl e 2d in Ter, ani! dics, and the 
eldo Som dies without Tue, the 2d Son is not remitted, becauſe he agreed to the Remainder in the Li + 
of rhe Father; Or if the like Eſtate had been made by Parol, if in the Life of the Father the nent (in 11 
id been 2 leaded, aud made Default, and he in the Remainder had been received, and thereby agreed 70 
the Remainder after the Death of the Father, and the eldeſt Son without Iſſue, the 2d Son ſhould not 
be remicted, becaute he agreed to the Remainder in the Life of the Father; all which is well warranted 


by te Reaſon ldd, by our Author in this Section. Co. Litt. 3 59. b. 


Here ap- 15. Where the Entry of a Man is congeable, tho' at fall Age, he 
Ng be- takes an Eftate to him for Life, in Tail, or in Fee; this is a Remitrer, it 


tu cen a ſuch Faking be wot by * Deed indented, or by Matter of Record, which hull 
Riot of Eu- conclude or eſtop him; tor if a Man be diſſeiſed, and rakes back an 
ty, 44% Fftate tom the f Diiteifor without Deed, or by Deed-19/l, this is a Re— 
* ha ©. mitter to the Ditlettee &c. Litt. S. 693. 

ACER; to 

if a Man of ſull Age having but a Right of Action, takes an Eftate to him, he is not remitted; but 
where he has a Right of Entry, and takes an Eſtate, he by his Entry is remitted, becau't his Hater i 
{awful ; and if the Diffeiſor exfeeffs the Diſſeiſee and others, the Diſſeiſee is remitted to the who'e, for 15 
Entry is law ful ; Otherwile it is if his Entry was taken away. Co. Litt 363. b. 

A. is die ſed of 4 Manor whereunto an Advuowſon is appendaut, an Eſranter uſurhs the Avro lon, ie 
Dilleiſee enters into the aner, the Advowlon is recontinued again, u nich was ſever'd by th: Un an” 
And ſo it is, if Texant in Tail be of a Manor whereunto an Advowſon is avpenda®t, the Term in 
iſ. ontinues im Fee, the Diſcentinnee grants at ay the Advor: ſon in Fee, and dies, the [i we in nit 4 TL 
tie Manor by Recovery, he is thereby remitted to the Advowſon ; and in both Cates he that Kiga: 
ſhall preſent when the Church becomes void. Co. Litt 363. b. ; 

The Patron of a Benefice is outlawed, and the Church becomes void, an Eſtranger ure, 2 - 
Months paſs, the King recovers in a Quare Impdeit, and removes the Incumbent &. the ron 
recontinued to the rightful Patron. Co. Litt. 363. b. 

Here it appears, that if the Diſſeiſor by Deed indented makes a Leæaſe for Life, or a Gif in Fe „e 
Feoffment in Fee, whereunto Livery of Seiſin is requiſite, yet the Decd indented ſhall not ſuffer!“ 


: o 
— * 


— — 
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Livery macle, according to the Form and Effect of the Indentute, to work any Remitter to the Diſſciſee 
bar ſhall citop the Dit eiſee to claim his former Eſtate: And if the Diſſeitor upon the Feoſtment docs 
ſerve any Rent or Condition &c. the Rent or Condition is good; and the Reaſon Where fore a De 
Iadented ſhall conclude the Taker more than the Deed-Poll, is, for that the Deed-poll is only the Deed of 


the Feoffor, Donor and Leflor, but the Deed indented is the Deed of both Parties; and thereforc as well the 
Taker as the Giver is concluded. Co. Litt. 363. b. 


. Where a Diſſeiſor leaſes the Land to the Diſſeiſee for Liſe oy Indenture, this is * [not] a Remitter to 
him, for by this he confelles the Need ; but by his Entry to take Livery the Law has its 0 \eration, 
and does admit him againſt his own Acceptance. Adjudged upon the Conference between the Barons 
ind all the Juſtices. Cro. Eliz. 20. pl. 6. Paſch. 25 Eliz. C. B. Beauchampe v. Dale.“ 'Fhe Word 
uot] is not in the Original, but it ſeems it ſhould be there. 

But if Diſeiſor leaſes the Land to Diſſei/ce by Deed Poll, or without Deed, for Years, and Diſſeiſee en- 
ters, this Entry is a Kemitter; for where the Entry of a Man is congeable, and a Leaſe is made to him 
duo he declares openly by Words in Pais, That he claims nothing in the Land but by Force of ſu h 
Leaſe, vet this is a Remitter, for ſuch Diſclaimer in Pais is not material; but by ſuch Dilclaimer in 
(ourt of Record is he concluded &c. Litt. S. 695. 


16. It a Man leaſes Land for Life to one who aliens to another in Fee, 
and the Alienee makes an Hſtate to the Leſſor, this is a Remitter to the 
Leſior, becauſe his Entry was congeable &c. Litt. S. 694. 

17. Where a Man lets his Tenements decay, or converts Tillage Land into 
Paſture, againſt the Statute of 4 H. 7. and makes an Hſtate for Lite to his 
Lord, he thall not have other Eſtate ; for he had only a 'Ticle of Entry, 
and not Right of Entry. Quære; for it was not adjudg'd. Br. Re- 
mitter, pl. 50. Cites 34 H. 8. 

18. Tenant in Tail hath Iſſue two Sons B. and C. and infeoff'd C. of the 8 
entail'd Lands, and died, leaving his Wife Euſeint. B. entered, aud after- 2. pl.; 
wards the Ihe was born. The Iſſue cannot re-enter, beciute the eldeſt Anon. he 
Son was remitted, and in of his ancient Right betore the Ittue any Thing << 225 
had ; tor then there was not any Perſon capable to take by Def-enr, or 
otherwiſe. And. 31. pl. 76. Hill 1 & 2 P. & XI. in C. B. Anon. 

19. A. was Tenant for Life, Remainder to B. his 3-4 for Life, Remain— 
der to the Right Heirs of the Body of A. — A. & B wmjſe{j'd , Brother 
and Cycle of B. in Fee. A. died. The Cucle died withont W/us. The 
Queition was, Whether B. who was Heir in Tail to A. his Facher, and 
allo Heir at Law to the Uncle, as to the Fee deſcended, be now remit- 
ted? Becauſe, it he is, it will hinder the Uncle's Wile of Dower ; Bur 
it the Livery, in which B. join'd with A. be the Livery of B. that will 
prevent the Remirter, ſo as during his Lite he ſhall be adjudg'd ſeiſed 
of the Lands in Fee-Simple by Detcent from the Uncle, and then Dower 
lies; tor that is the ſame Eftate whereot the demands Low er. The Court 
doubted it it was the Livery of B. or not; and note, chat the Feoffivent 
was wit hour Deed. Le. 37. pl. 48. Mich. 26 & 29 Eliz. C. B. Partridge 
v. Partridge. | 

20. Upon Evidence, it was ſaid per Cur. abſent? Poph. That if 7e- 
aant in Tail, Reniainder in Fee, diſcontinucs, and retarrs an F/iate in Fee, 
and de vie it t his Wife for Life, Remainder to B. for Yeors, Kemainder in 
Fee to hit that had the Remainder in Fee before, and des withort Iſſue; 
the Wite enters and dies; he in Remainder is remitted, and may enter 
upon the Dev iſce tor Years, and will avoid the Leaſe, tho' his Remain— 
der be created by the ſame Will. Noy 48. Rooke v. Sprat, cites 9 H. 
6. 43. Remitrer avoids a Leaſe for Years without Entry. 15 KK. 4. 6. 

21. It Baron levies Fine of his of jp Land, and dies, and the Feme 
accepts a Lea'e for Nears of the ſame Land; this is a Remitrer. Cited by 
Harriſon in his Reading at Lincoln's-Inn, in Lent 1632, as reloly'd 
Trin. 15 Fac. Rot. 988. Duncomb's Caſe. 

22, A. Tenant in Tail, Remainder to B. in Tail, Remainder over &c. 
A. rinde a Teale to F. S. for the Life of 7 S. not warranted by the Sta- 


Nate, Holt 
of Counſel 
Ag 1ſt the 


tate, and ares without Ifſae, leaving B. the Remainder-man his Heir, to Tutgment, 

whom the Reverſicn in Fee deſcends. B. (being now Tenout in Jail, with goo up 

Remainder in Fee) leaſes ro N. R. (J. S. ſtill living) for 99 Pears, ton eee 

eumence after the Death of J. S. reſerving Rent. J. S. ſrrronders to Bev u. 
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Doubleneſs 2 C. js Stranger) upon Condition, and dies. It was inlitted that by we 
er B. was remitted, and that the Condition was no Hindrance 
Vent. 357. and that as to the Rule, that when a Perſon of full Age takes an Eſtate in. 


Tenant in Tail is ſeiſed again in Tail. Sic Dictum fuit per Poliexten. 
Skin. 3. in Caſe ot Paulin v. Hardy. 


(G. 2) Where a Man ſhall be Remitted upon takin 
an Eſtate. Where Right of Entry. 


o 
O 


1. IN Aſſiſe it was found, That Land was given ro Baron and Feme in 

1 Zail, the Baron went of the Country, the Feme infecſf d O. who lead 

to the Feme for Life, the Baron died, and the Feme died without Iſſue, and 

the Donor entered, and O. ouſted him, and the Entry of the Donor ad- 

judged lawtul; tor the Feoffment of the Feme was a Diiteitin to the Bu- 

ron, and by the retaking of the Eſtate the was remitted, and therefore 

the Reverſion in the Donor, and his Entry lawtul. Per tot. Cur. Br 

Remitter, pl. 17. cites 9 All. 20. 

But if Baron 2. In Alliſe, if the Baron and Feme purchaſes in Fee, the Baron after 

and Fine aliens in Fee, and after they enter with the Aſſent of the Alienee who is with- 

Rks ＋ be in Age, and the Baron dies, the Feme is not remitted; for they were D:/- 

Feme to an * by their Entry, inaſmuch as the Aſſent of the Infant is vi; but 
Infant dhe . 9. in Cui in Vita, if the Baron and Feme had been int.ottd, and after 

irfeeffs them, the Baron died the Feme had been remitted. Br. Remitter, pl. 18. cites 


and the Ba- 
ron dies, the II All. I4. 


Feme 1s re- | 
mitted, and the Evtry of the Infant toll'd. Per Littleton. Br. Remitter, pl. 34. (bis) cites 11 E. 1. 


3. If the Tenant for Life loſes by Fudement, and after he reverſes this 
Judgment, by this the Reverſion is veſted in him in the Reverſion again; 
quod nota. Br. Remitter, pl. 19. cites 16 Aff. 16. | 

4. Where Baron is ſeiſed and takes Feme, and he aliens and retakes - 
him and his Feme in Tail, and dies, the Lord enters for Ward, and e 
the Ward to F. N. who endows the Feme of the third Part, which ie 4 
x cepts ; This is a Remitter to the Feme, and ſhe may recover rhe othe: 
two Parts by Aſſiſe, and the Acceptance of rhe Dower no Impedime!! 
Br. Remitter, pl. 20. cites 17 Afl. 3. 

Baron and Feme ſeiſed in Fure Uxoris, the Baron made Feoff ve,, and 
the Alience Ke-enfoey the Baron and Feme, and the Heirs of the Fit: 
and /he dy'd without Iſſue, and her Heir Collateral ouited the Baron, 2! 
he brought Aſſiſe and recovered ; For tho the Feme by the retik1n; © 
remitted, and the Heir might have enter'd if the had ſurviv'd the Baron; 
yet now as the Baron ſurviv'd, therefore becauſe he thall loſe che V) 
ranty if the Heir ſhall have the Remitter, for that Reaſon for Se 
of the Warranty the Baron recover d; Od Mirum. Br. Remitter, pt. 21 
eites 21 Aſſ. 2. 

6. Land deſcended to 2 Femes, and they made Purparty, and the ne 
took Baron who alien'd in Fee, and re-took an Hſtate to him an! lis En 


a fi 
ue. 
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and after the Feme dy d without Iſſue, by which the orher Siſter entered 
and the Baron brought Aſſiſe, and the Aſſiſe awarded, and that it thall 
not be a Remitter, by Reaſon of the N arranty of the Baron made to him, 
upon the Gitt to him and his F eme, which fhall be loft by the Remitter, it 
he ſhould be remitted. Sure inde, becauſe it is contrary at this Day. 
Br. Remitter, pl. 41. cites 21 E. 3. 26 

J. It the Dilſeiſor infeoffs the Diſſeiſee, and two others, the Whole accrues It Diſſ*i/er 
to the Diſſeiſee, and nothing veſts in the others; For his Entry was law- * Fe- 
ful, and he remitted, and then the Livery is void. Contra it his En- 7227 7 OT 


. . . - Eee 
try had not been lawtul. Br. Remitter, pl. 23. cites 29 All. 26. — Diſerce 


. : a F and to an- 
ther, the Diſſeĩſee is remitted. by Reaſon that his Entry «vas Iacſul. Br. Remitter, pl. 51. Ses Lin 
Tit. Remitter, fol 153 

But contra where the Entry of a Man js ted, as by Dif ontinuance, Deſcent &c. and Eſtate is made to 
him within Age, and to another, there he who has the Right of Action js not remitted unleſs for a ＋ioiety. 
Ibid. 


8. In an Athſe it was found that the Feme infeoffed two upon Condition 
to re-enfeoff her when ſhe fhould require them ; and after ſhe tuck Baron, 
and then he required them to re-injeoff her, and the one refuſed, and the 
other re-infeoffed the Baron and Feme of the While ; by which the Baron and 
Feme held them in of the W hole, and the other oufted them, and the Baron 
and Feme brought Athſe and recovered by Award ; and yet it was 
found that the Baron and Feme never claint'd the other Moiety by Entry, but 
enter d by the Teſſtment; and yet becauſe his Entry was lawtul in the o- 
ther Moiety, therefore by Award they ſhall be adjudg'd in, in their beſt 
Right, and recover. Br. Remitrer, pl. 45. cites 35 Aff. II. 

9. In Formedon, Tenant in Tail made Feeffment aud dy'd, and the Feof Tenart in 
fee infecſt' d the Iſſue in Tail within Age, it he is impleaded, he 1hall 5 8 
have his Age; for he is remitted upon this Matter pleaded ; tor there is HH TI 
no Folly in him; and he cannot wave the Tenancy, and has nit any arainff leaſed to ite 
whom to bring his Action, nor that can render to him his Demand, and there- ue in Tail 
fore is remitted. quod nota. Br. Remitter, pl. 3. cires 40 E. 3 43. —_— wo 
lis Life, and died, the Alienee brought Scire facias to execute the Fine, and the Heir in Tail ſhe 'd 
this Matter, and pray'd his Age, and had it; for it was adjudg'd a Remitter by the Nonage, Br. Re- 
mitter, pl. 38. cites 22 E 4. 7. 


10. In Aſſiſe the Caſe was, That the Baron ſeiſed in Fure Uxoris made 
Feoffment in Fee, and retook to him and his Feme, and to the Plaintiff iu 
the Afiſe ; and after the Baron and Feine levied a Fine to the Tenant with 
Warranty ; the Baron dy'd, the Feme ſurviv'd, and the Tenant held him- 
ſelf in, and all this Matter was found by Aſſiſe awarded at large, becauſe 
the Plaintiff was an Infant ; and it was awarded that the Feme by the Re- 
taking was remitted to the Whole ; and therefore all paſs'd by rhe Vine, and 
ſo the Plaintitf took nothing by his Wrir, quod nora ; but Miror that ff; 
had not recovered a Moiety; For per Littleton, in his Chapter of Remir- 
ters, the Fere is not remitted but to cue Moiety only. Br. Remitter, pl 6. 
cites 44 E. 3. 17 & 44 All: 2. | 

11. If Land be intailed by Fine to the Baron and his firſt Feme, and the 
Heirs of their two Bodies, and they have Iſſue a Son, and the Baron and 
Feme diſcontinue by Fine, and retake to them and to the Heirs of the Body 
of the Baron, the Remainder to the right Heirs of the Baron ; the Feme 
dies, and the Baron takes another Feme and dies, and the ſecond Fenie 
brings Writ of Dover againſt the Son; But per Cur. ſhe ſhall be barr'd, 
tor the Heir is remitted by the firſt Tail, of which the Feme 1s not Dow- 
able, and ſo in by elder Title than the Feme can demand Dower of ; For 
ſhe cannot demand Dower but upon the ſecond Tail General, which is 
gone by Remitier, and fo the Heir in by elder Title, quod nota. Br, 
Remitter, pl. 7. cites 44 E. 3. 26. 


12. In 
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Br. Walt 12. In Waſt, it was ſaid that where Feme is in with her Baron Ly Lek 

Pa cue of F. for Liſe, and the Baron diſcontinues to V. and W. makes ant her 

2 Leaſe to the Baron and Feme for Life, and the Baron dies, the Feme in 

Watt 1hal} be alleged to be in by the firſt Leaſe, and nc by the ſecoud 

Leaſe, by Reaſon of the Remitter. Br. Remitter, pl. 8. cites 46 E 4, 2, 

13. In Formedon ; Baron was ſeiſedin Fee in Fure Uxoris ; they had li/ze 

a Daughter; the Baron gave in Tail to the Daughter and her Baron; the 

Donor and his Teme ay'd, and the Barca of the Daugſter ay d, and the 

Daughter made Feoffment in Fee and dy'd ; the Son of the Danzhter broy»(4 

Formedsn. And per Culpeper, he ſhall be barred ; tor his Mother Was 

remirred to the Fee- ſimple, and then the Feoſfinent good, Quod Thirn- 

ing non Negavit, by which the Demandant pleaded other Matter, Br 

Kemitter, pl. 10. cites 11 H. 4. 50. 

Br. Remitter 14. A. was ſeiſed in Fee, and B. dieſſeiſed him, and compelled A. 6 

+ Ty 4 Is Marry his Daughter, and after compell'd him * 70 take a Gr from . 1+ 

"If 6 the ſame Land in Tail, by Menace of Death; and it was admitted, thy 

* Orig, is becauſe his Entry is lawtul, and he did not takethe Eſtate by De d ind. 

(de reſceite) , now he is remitted to the Fee- ſimple, quod nota bene. Br. Remi 
ter, pl. 4o. cites 12 H. 4. 17. 

15. Formedon of the Gift of one R. to N. and E. his Fernie in 7 ail, and 
conveyed to himſelf as Herr to the Donees ; the Tenant ſaid that betore the Hi 
of W. the Donee was ſeiſed in Fee within Age, and inteff'd the ſoid R. and 
alter R. gave tothe ſaid N. and E. his Feme in Tail, and E. dien, and jy, 
ſurviv'd, Gue Eftate the Tenant has; the Demandaut ſaid that at the Time 
of the Gift W. was of full Age; and the others econtra. Qugte of this 
Iſſue; for if W. was within Age at the J'ime of the. Feoſfinent made tg 
R. he is remitted, notwithſtanding he was of full Age ar the Time otthe 
Gift; tor his Entry was lawtul ; and then if he ret c0ithout Matter of 
Concluſion, he is remitted. Br. Remitter, pl. 2. cites 3 H. 6. 19. 

16. In For medon the Tenant ſaid, That before the Gift the Donee himſelf 
was ſciſed, and infeoff*d the Donor, who gave to the Donee and his Feine, the 
Donee within Age, and they had Iſſue the Mother of the Demandant, and 
the Feme died, and the Baron took another Feme, and had Iſſue a Son now 
Tenant. judgment &c. and this is by the Remitter; for the Entry ot the 
Infant was lawtal, and by the Git he is remitted in Fee, and is not 
ſeiſed in Tail, and then the Son is Heir. Br. Remitter, pl. 34. (bis) cites 
J E. 41 | 

17. Note, Per Vaviſor, It was held by the Juſtices, in the Caſe ot 
Watton, That it Tenant in Tail diſſeiſes his Diſcontinuee, and has I, 
and the Diſcoutinuee dies, his Heir within Me, the Tenant in Til dies, lis 
Heir is remitted notwithſtanding the Nonage ot the Heir of the Ditcon- 
tinuee, and yet Deſcent ſhall not bind the Infant. Contrary of Remit- 
ter; But if the Iſſue in Tail was Party to the Diſſeiſor, he ſhall not be re- 
mitted. Br. Remitter, pl. 34. (bis) cites 11 E. 4. 1. 


. ee, 18. Where a Man recovers upon faint Title agaiuſi Tenant in Fil, and he 
over 8 | ; EG Ne! | 
+ AX dies, belore which the Recoveror enters, by which the Heir in Tail enters, 


S. C. he is remitted ; per Brian and Littleton; but per Choke J. Upon Recor ery 
Executory he is not remitted as here, for the Entry ot him who n- 

cover d is Lawtul, and the Heir in Tail is put to his Formedon to 14 4 

Br. Remitter, pl. 35. cites 12 E. 4. 19. | 

19. It a Man diſſeiſes my Father, and I enter in the Life of my Hu 

and after my Father dies; now I thall retain the Land againſt tne l. 

ſeiſor, and yet he ſhall have Treſpaſs for the Time of my Father; | 

he may have Aſſiſe in the Lite of my Father. Br. Remitter, pl. 46. cite? 

21E. 4. 78. per Brian and his Companion in Bluet's Cate. — And tne 

like Matter was agreed tor Law 3o H. 6. Ibid. 725 

S. P. Br Re- 20. It the Diſſeiſor in/eoffs the Heir of the Diſſciſee, and the D. ese i? 
mitter. pl 37. s Heir within Age, he ſhall have his Age; For he is remirred. | Ard 
3 ſo it ſeems [that he is] if he was of full Age; For the Right ! de. 


9 ? g 
IC ia v 


— — 
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ſcended to him from his Father; quod nota, Br. Remitter, pl. 48 cites 5 
1. 4.9% „ 2 

21. Tenant in Tail made Feoffment and retook an Eſfate again, and oblig d Br. Conditi- 
himſelf in a Statute Aterchant, and then made Feoff ment in Fee upon Cundi- ons, pl 134 
ton, and atter the Recug ni gauce was put in Execution of the Statute Mer- 7 Me 3 
chant; and after he dy d, and the Heir in Tuil enter'd within Age for the 1 
Condition (roten. And Fer Rede and others, This is a good Remitter F 
to the Heir in Tail ; Becauſe he is within Age, and theretore Folly thall 
not be adjudg*d in him, and therefore a Remitter; Brut if he h of full 
Age, and enter'd for the Condition, and has Title of Formedon Paramount, 
as above, there he hall not be remitted ; For he ſhall be adjudg'd in of 
ſuch Eftare only, as he was who made the Condition, at the Time 
when he made Feoitment upon Condition, which was Fee-Simple. Er. 
Remitter, pl. 33. cites 8 H. J. 7, 

22. It the Son and a Stranger difſeiſe the Father, and after the Father 
dies, the Son is remitted to all, and he thall be adjudg'd in as it he had 
enter'd as Heir of the Father. Er. Remitrer, pl. 53. cites 11 H. J. 12. 

23. It Land be entailed to a Han and his Wife, and the Heirs of their 2 Becauſe on 
Bodies, who have Iſſue a Daughter, and the Wife dies, and the Haisland * Moicty of 
takes another Wife, and has ltlue another Daughter, and diſcuntinues the ne 

. * n : 'cended 
Tail; and atter he diſſeiſes the Diſcontinnee, and dies ſeiſed, now the Land unto her, 
ſhall deſcend ro the 2 Daughters. And in this Caſe, as to the Eldeſt and there 
Daughter, who is inheritable by Force of the Tail, this is no Remzrrer cannet be 
but of the Moiety; And as to the other Moiery, the is put to ſue her Ac- |; 7 
tion of Formedon againſt her Siſter; For in this Caſe the 2 Siſters are much +; 
not Tenants in Parcenary, but they are Tenants in Common, tor that comes to the 
they are in by divers Titles; For the one Siſter is in her Remitter by Iſſuc by Pe- 
Force ot the Entail, as to that which to her belongs; and the other aer Neal 
Sitter is in as to that to her belongs in Fee- Simple, by the Deſcent trom Nes with. 
her Father &c. Litt. S. 662. EN 
in this Caſe by At in Law the Coparcenary is defeated; For the Daughters are in by f — — Tie 
viz. The Eldeſt Daughter is Tenant in Tail Per Formam Doni, by the Remitter of the one Mojety, 
and the youngeſt ſeiſed in Fee-Simple by Diſcent of the other Moicty, againſt whom the other Siſter 
in Tail may have her Formedon. Co. Litt. 350. a. 


24. Sf Tenant in Tail injeoffs his Heir apparent in Tail within Age, And þo it is 
and anther Jointenant in Fee, and the Teuant in Tail dies; now the Heir, the Diſcon- 
. Ys i . . 2 tinuee after 
in Tail is in his Remitter as to the one Moiety, and as to the other % np, 5 
Moiety he is put to his Writ of Formedon &c. Litt. S. 663. the Tenant in 

Pail makes a 
Charter of Fecfſment to the Iſſue in Tail, being within Age, who has Right, and to a Stranger in Fee, and 
makes Livery to the Infant in Name of both; The Iſſue is not remitted to the Whole, but to the Half; 
For firſt he takes the Fee-Simple, and after the Remitter is wrought by Operation of Law, and there- 
fore can remit him only to a Moicty. Co. Litt. 3 50. a. 


(H) At what Time a Man ſhall be remitted. 


1. IF Tenant in Tail makes a Feoffment in Fee to the Uſe of him- See (K) 
him ſelf in Fee, and after Leaſes for Years anD dies, the Iiſue is pl. 8s — 


Poll. Rep. 


immediatel: temitteb by the Deſcent of the Revertion betore Entry into % Y 


tte aud, and the Eſtate of the Leſſee immediately changed into a 540. $45. p1. 
Cit.aacy at Sutkerance. . 13 Ja, B. R. between Hrideman tid 1143. Mich. 
Carton. Adzudg' d upon Evidence, 125 


Anon. ſeeins 
to de 8. C. accordingly ; tho? it is here ſaid, That the Iſſue accepted the Rent. And the Opinion of all 
the Juſtices was, Tat it did not confirm the Leaſe, that being utterly void, as being made by the Fa- 
tier at a Time when he was Tenant in Fee Simple. 


id 2. Where 
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Remitter. 


2. Where the Iſſue in Tail enters as Heir of the Anceſtor in Tail who 
uffers a Falſe Recovery, and the other ouſts him, he thall have Atfiſe, and 
ſhall falſify in Aſſiſe 3 and 10 he is remitted notwithſtanding the Reconyry a8 
it ſeems; But this is before Execution had. But if the Demandant had 
ue Execution againſt the Anceſtor, there the Iiſue is put to his Formeon 
Note the Diverlity, Where he may enter and have Aſſiſe, and here 
not. Br. Remitter, pl. 9. cites 7 H 4. 17. 

3. A Man can not be remitted after Collateral Warranty deſcended, For 
Lineal Warranty and Affers deſcended is only a Bar to the Tail, bur 
Collateral Warranty is an Extinguiſliment of the Tail; fo that tho' the 
Tenant in Tail or his Iſſue enter aſter this, and dies ſeiſed, and his Heir 
is in by Deſcent, yet he ſhall not be remitted tor the Reaſon atoreſaid 
Br. Garranties, pl. 31. cites 19 H. 6. 59. ; 

What is here It Tenant in Tail diſcontinues and dies, and the Iſſuc brings a Forme. 
id of Non gon againſt the Diſcontinuee, who pleads Non Tenure, aud utterly diſclaims 
Tenure . a Z 5 e e 

in the Tenancy, Judgment ſhall be, That the Tenant go withour Day, 


leaded muſt , ; P. 1 
2 be un- and the Deman dant may enter not withſtanding the Diſcontinuance. Litt. 


derſtood of a S. 6901. Hawk. Co. Litt. 456. 


Simple Plea 
of Non-'] enure, but of Non. Tenure pleaded with a Diſclaimer ; For the Plea of Non-Tenurs fc; 


fies no wore than that the Tenant has not the Freehold, which may be true, yet he may have a Reber 
ſion in Fee expectant on an Eſtate for Life; ſo that in that Caſe, the Demandant re-entring, toy! 


not be remitted to the whole Fee, Hawk. Co. Litt 456. 


5. So it a Diſſeiſce brings a Writ of Entry Sur Diſſciſin again/? the Di 
ſeiſor's Heir, who diſclaims, the Diſieiſee may enter, and ſhall be remir- 
red ; or rather, ſhall recontinue the former Eſtate; For in theſe Cass 
the Demandant has no Right to 2 Eſtates. Litt. S. 692. Hawk Co. 
Litt. 456. 

6. Note, in the Caſe of Teme Covert, the may be remitted in the Life i 
the Diſcontinuor; becauſe the has a preſent Right. Br? in the Cale of 
Tenant in Tail, the ue cannot be remitted in the Lite of the Diſcon— 
tinuor ; Becauſe the Iſſue has no Right until his Deceaſe. Co. Lit, 


352. a. 


(I) In what Caſes a Remitter to one Hall be to anther, 
and in what Not. 


Jo. 199. pl. 5 Aron and Feme Tenants for Liſe, Remainder in Tail to the EIdeſ 
15. Mich Son Of the Baron, the Remainder to the Youngett Son of tj 
4 Car B R. Baron in Tail, with diverſe Remainders over in Tail, the Remainder 
Kendal v. in Fee co the right Heirs of the Baron in Fee. The Baron mak: 
_— Feoliment tu the Ule of himſelt tor Lite, the Remainder to the Young- 
pl. 23. S. C. eſt Son in Tail with Warranty, and dies; After whole Ocat;) the 
Warranty deſcends upon the Eldeſt Son, and then the Fe ne cnc: 
by the Statute 32 H. 8. by which ſhe is remitted; yet this (ail i 
remtt the Eldeſt Son to his Eſtate Tail, which was bound dt 
Collateral Warranty ot his Father. Between Fox and Kev. Cl. 
Car. B. R. Adjudg'd upon a Special Verdict wichaut Dauer 
And aiterwards, videlicet Mich. 5 Cor. avzudg'd upon Walt 0 
Error in the Erchequer-Chamber without any Scruple, and t: 
firſt Judgment affirm d. Intratur Tr. 3 Car. B. K. 208. 74 
cro C. Dill. 10 Car. B. R. between * @im/err and daundrey, àdnutteꝭ did 
391. pl.2. agreed by the Counſel and Court without argument of tus. 
B S Intratur Tr. 8 Car, Rot. 1000. J being of the laune s Can 
let v. Conde (el. See 19 D. 6. 5. 

— Baron Tenant for Life, Remainder to his N ife for Life, Remainder to his firſt Son in Tail. The Sen 
is of Age, the Baron makes Feoffment in Fee with I arrant), and takes back an Eſiate to hin ẽ4ti1e. 


4 its 


. * wk. CO _ ne 


Co 


The Baron dies. The Wife is remitted, But the Collateral Warrant binds the Son: for he is nor re- 
mitted. Per Holt Ch. J II Mod, 91. pl. 14. cites Bulſt. 165. y binds the Son; for he is not re 


2 In Aſſiſe it was found, That the Lord Say gave in Jai, the Donce 
alien'd in Fee, and retook to him and his Feme in 7; ail, the R enainder to W. 
in Tee; and had Iſſue and dy'd. The Iſſue of the Feme died without Iſſue. 

W. by the Remainder enter'd, and the Donor ouſted him, and his En- 
try lawtul ; Becauſe the Iſſue in Tail was remitted. And this is a Remit- 
ter of the Rever/ron alſo; For Diſcontinuance cannot be of F/late Tail culy 
unle/s the Rever/ton be diſcontinued alſo 3 So the Iflue in Tail cannot be 
remitted without Recontinuance of the Reyerſion to the * Donor, or * Ott is 
his Heirs. Br. Remitter, pl. 25. cites 36 Afl. 4. (Dower, ) 

3- it Diſſeiſor infegſss 45 Upon whom the 22 Ye-enters, and one of Put <:bere 
the Feoffees enters again, and the Diſſeiſee brinss iſe, he cannot plead 4 Cparceners 
ſointenancy with the other 3; For by the Entry oft the Difieiſee their“ others are 
Intereſt was defeated, and therefore Regreſs of the one does not remit the ptr hag; 

+6 15 | Te feiſea, and 
ers; For the Right is determined, Br. Remitter, pl. 16. Cites 1 H. 6. ae difſeijed, 
5. Per Hall. J. the Entry of 


; : . f tle cove remits 
Ie ethers , For the Entry is lawful, and the Right remains. And in the other Caſes e contra; For 
the Right, Intereſt, and Poſſeſſion is defeated by the lawful Entry. Ibid. 


If Land be given to a Weman in Tail, the Remainder to another in For the H. 
Tail, the Remainder to the 34 in Tail, the Remainder to the 4th in Fee, 91) of the 
and the H mms takes Hausband, and the Husband diſcontinies the Land n e 
Fee; Fy this Ditcontinuance all the Remainders are d:tcontinued. For a. the Di 
it the Wiie dies without Illue, they in the Remainder have no Remedy co inne 
but to fue a Formedon in the Remainder when it comes to their Times.“ the ilate 
But if atcer ſuch Diſcontineance an Aſtate be mad: to ihe Hiiband ond 5 on 6h 

ie for their two Lives, or of another Man's Lite, or other Eitare &c. ce of is 
this being a Remitter to the \\ ite, is alſo to all in the Remainder ; For Reverti mn 
atter the \WWite who is in her Remitter is dead without Illue, they in the ＋ d- 
Remainder may enter &c. without ſuing any Action &. and 10 is it of ,1,: 8 
thole who have the Reverſion aiter ſuch Entails. Litt. S. 673. ter tothe E- 
tate I: l 11 
ſhould be a Remitter to them in the Remainder or Revcrſion. Co. * 2 155 * 


5. If 2 Jointen:nts in Fee, the one being of full Ape, the other within Where Par- 
Age, are diſſeiſed &c. and the Diſſeifor ates ſeſed, and bis Iſſueenters, the Fore or 
one ot the ſointenants being e within Age, and alter mes to full Ave, COON OY 
and then the Heir of Diſſeiſor leaſes to thera for their 2 Lives, this is a Re- ne Reme- 
mitter (as to the Moiety) to him that was within Age, Lecaule he is d, and one 
ſeiſed ot the Moiety which belongs to him in Fee, lor his intry was con- x wg the 
geable; Bur the other Jointenant has in the other Niviety an Eitate jor e FI 


, Tr 7 ; EIS . enter alſo, 
his E1te only by Force ol the Leaſe, becauſe his Entry was taken away to where the 
&c. Litt. 3 696. = 750 15 not 

au fal, ard 


they join ina real Act ion, and one is ſummoned and ſevered, and the other recovers, both Ha enter; 
but when their Remedies are ſeveral, as when 2 Parceners are ditlet'ed, and the Diffeiſor dies feited, 
and then the Parceners die, and the I ue of one of them recovers, the Iiluc of the other fall not eimer 
without her. Hawk. Co Litt. 45S. 

But here in the Caſe of Littleton, if after the Deſcent the her Jointenant had died, ard the ant 
ſurcived, ſome ſav that he ſhould have entered into the Whole, becauſe he is now in Judgment of Li, 
ſolely in by rhe firſt Feoftment, and he claims not under the Deſcent. Co. Litt 364. b. —- And claims 
nothing from his Companion, whoſe Right of Entry was bound by the Deſcent Hawk. Co. Lit. 489 

IF A. and B. Feirtenart be diſſeiſed ty the Father of A mhe dies ſe ſed, his Son and Heir erte, be is vo - 
mitted to the Whole, and his Companion ſhall take Advantage thereof, otherwiſe here in ve Cat of 
L ittleton, for that the Advantage is given tothe Infant, more in re ſpect of lis Perſon than of his Ricte, 
* here fore his Companions ſhall take no Advantage. Co. Lirr. 364. b — Serjcant Hau kins ſays, 
That in this laſt Ca'e the Right of Entry which B. had in ſointure with A ſhatl not be loft by a Ie 
ſcent to A. in reſpect of the Privity between them. Hawk. Co. Lift. 458. —Bur if the Gran Firley had 
diſſeiſed the ſointenunts, and the Lond had defcerded to the Vather, and from him to A. ad then A 
had died, the Entry of the other ſhonld be tak en away by ti.c tft. Deicerit; and thereturc he would 
not enter with the Heir of A, Co Litt. 364. b. 


6. A 
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6. A Gift in Tail is made 7o B. the Remainder oC. in Fee, B. diſcontinues 
and takes back an Eftate in Tail, the Remainder in Fee tothe King by Deg 
inrolPd ; B. dies, his Iſſue is remitted, and conſequently the Remainder. 
Co. Litt. 354. b. | 
But ſee now 3 Tenant for Life, the Remainder zo A. in Tail, the Remainder 
1 Statute % B. in Fee; J. S. ts diſſeiſed. A* collateral Anceſtor of A. releaſes with Mar- 
of 4and 5 a We" ; 

Anne cap, Yanty and dies, whereby the Eſtate Tail is barred ; J. F. re-enters, the 
16. Diſſeiſor has an Eftate in Fee-/imple, determinable upon the Eſtate Tail, and 
the Remainder of B. is deveited in him; and ſo note in this Caſe, 7he E. 
fate for Life, and the Remainder in Fee are reveſted, and remitted, ard 


an Eſtate of Inheritance left in the Diſſeiſor. Co, Litt. 354. b. 


(I. 2) Where the Iſſue ſhall be remitted agoift one, 
| and not againſt another. 


1. IF Tenant in Tail and his Iſſue diſſciſe the Diſcomtinuee to the Uſe if 
. the Father, and the Father dies, aud the Land deſcends to the Iſſue, 
he is not remitred againſt the Diſcontinuee, in Reſpect he was Privy and 
Party to the Wrong ; but in Reſpect of all others he is remitted, and 
ſhall deraign the iſt Warranty; And ſo note, A Man way be remitted 
againſt one, and not againſt another. Co. Litt. 357. b. 
S. C. Lev. 2. The Husband purchaſed Lands to [the Uſe of] himſelf and his Wilt 
49. accor- in Tail, they had Iſſue two Sons; then the Husband made a Feoffment to 
ny * or the Uſe of himſelf for Life, Remainder to his Wife for Life, Remainder to 
Peoffment Vis ſecond Son aud his Heirs, and died; the Wife entered and made a Feoft- 
makes a Diſ nent to the Iſſue of the ſecond Son ; and then the eldeſt Son entered for a For— 
continuance feztyre upon the Statute of 11 H. . cap. 20. and adjudged without any 
the Entry of 'Hifficulty that his Entry was lawful, and that this Feoffment by her 
the firſt Son i n 2 : * 3 
was lau ful: (tho' made to him who had the Reverſion in Fee) is a Forfeiture within 
and if it was the Statute; For they all agreed, That by her Entry ſhe is remitted, 
no Diſcon- and that as to this there is no Difference between an Eſtate at Common 
tinuance das Law, and this Eftate limitted to her by the Statute ot Uſes. Sid. 63, 


they held it pl. 33. Mich. 13 Car. 2. B. R. Jones v. Philpor. 


was not, be- 
ing made to 
him who had the Reverſion in Fee by the firſt Feoffment) nor forfeited ; then the Entry of the eldeſt 
Son is lawtul as Heir to the firſt Entail ; the firſt Diſcontinuance being purged by the Remitter of the 
Feme, ſo Quacunaue Via data, be the 2d Feoffment by the Feme a Forfeiture or not, the Entry of the 
firſt Son was lawful. 
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(K What Charges ſhall be Defeated by a Remitter. 
Fol 422. G s 5 
WoW Charges of other than him who 1s remitted, 


1. IT ſhall defeat all Charges of Strangers. 


2. It ſhall defeat all Charges of his Anceſtors. | 
3. As if Tenant in Tail diſcontinues and retakes in Tail or Fet, and 


8 Rent- charge, and dies, the Iſſue ſhall avoid the Kent. + 
+ 3+ 26. 5 | 
see Dower 4. So ik the Iſſue be remitted to a Special Tail, the Wife of his Fa 
D. pl. 10. ther, who is not his Mother, ſhall not be endowed. 44 E. 3. 26. b. 


5. So 


CTY UY 


Remitter. 433 


80 if Tenant in Tail diſcontinues and retakes in T ail, and dies, 


the Iltue thail be in Ward tothe firſt Donor by the Remttter, 44 E. %* 
26, Dübitacur. 


6. 5t Baron ſeiſed in Right of the Feme diſcontinues in Fee, and re- Land was 
hs in Fee, und after tie Feme dies, and after Baron "rakes 2d 2 " 
We and dies, by Which the Land defcends to the Füue of the firſt %% 


d le tech 
bil. whereop he is remitted, the Feme thall not be endowed. 21 F ct 
„ 30. . diſcontinued 


in Fee, ard 
rote to him ond is Feme in Special Tail, and had Iſſue; the Feme died, the Paron tock anot! er Fee and 


ed, and ſhe brought Writ of Dower ag inſt the lijuc, and he _ aded rhe Special Tail of his Father 
and Mother, Judgment it Dower, the Feme cannot plead the Elder T ail and Remitter of the Heir to ſuch 
General Tail, 10 that ſhe may be endow'd. Br. Remitter, pl. 11. cites 19 H. 6. 45. per Aſcue | 


*＋ 


. The ſame Law if the Jie be remitted by Recovery. 21 E 

1 b. 

8. Ik Tenant in Tail makes feo.!ment in Fee to the 47 ot himſelſ in ou £3 pl 1. 
Fee, and ARCEWALDS leafes tor Years rendring Kent, and dies 3 the © lives TOW 
Iliue being remitted by the Deſcent of the Zeverſion before Entry, Wn 1a 
the Eitace tor Years 18 alla changed inta a Tenancy at Suiicrance, for Ye urs 
becaule there is not any JIrivit þ between this Citate and the Lealc, “t in 
and theretore 29 Acceptance of the Rent can confiria ite £9. 13 Ja. 8 2 4 
B. B. between Briadgiuan and Charlton, Adzudgeò upon Evi dencc. 6. „11. 6. 43. 

9. In Formedon, the Teaant pleaded in Bar that the Grandiother of the 
Demandant was ſciſed in Fee, and took to Baron F. NM. and had lire * lo- 
ther of the Demandant, and the ſaid F. N gave ia T U ſaid I. and 
ber Baron, and after „. N. and his Feine died, and th e Barcy of F. died, 
aud fi; e ſur vide, aud enfeoffed the Tenant, Jude ment &c. and a good! lea 
to bar the Tail by the beit Opinion tor the ſaid E. was remitted ts the Fee- 
fuple, which voids the Tail. Br. Formedon, pl. 63. cites 11 U. 4. 50. 

io. It Diſcoatianee of the Wife's Land by the Husband makes au + Hate gr. Remir- 

EFrecſ old to the Husbaud and Wite by Deed in dented 11pon Condition, vi. ter pl. 51. 
to pay the Diſcontinuee a certain Rent with a Cl ue of Re-entry, and be- eres Litr. 
cauſe the Rent was behind the Diſcontinuce entered; She ſhall have No- 8 3 
vel Dineiſin after the Death of her Husband azainit the Lilcontinuce ; It i, 5 
For the Condition was gone by Reaſon ſſhe was in her Rein,, t Mee the Hus: to be ob- 


band with his Wite could not have had an Alliſe becaute He was cit. pped ſerved that 
&c, Lirr. S. 679. the Wite is 


preſently re- 
mitted, and that the Conditions and Rents, and all other Things annexed to, or reſerved upon the E- 


ſtate (that i is vaniſhed and defeated by the Remitter) arc defeated alſo, Co Litt 3 58. a. 


+ 


11. If an Abbot or Biſhop had diſcoatianed, and Diſcontintee had 
charged the Land, and e Wards by Licence had infeoff*d the Abbot or i- 


ſep, the Succetior ſhould have been remitted, and ſhould have holden 


the Land diſcharged. Litt. S. 686, 687. Ha Wk. Co. Litt. 454. 
12. It the Father d. iſſeiſes the Grandſather, and grants a Rent-charge, and Nor can the 


dies, now is the Entry of the Grandfather taken away; if aſter the Grange Grant in 


father dies, the Son is remitted, and he ſhall avoid the Charge. 80 as this Cary 


h 
where Lictleron puts his E xample ot a Fee-tail, it holds alſo in Cafe ot a Way oy 
kee-ſimple. Co. Litt. 349. a. ma 428 5 

Canie an 11 


tereſt pad from the Grantor. Hawk. Co. Litt. 438. 
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(L) What Charges ſhall be avoided upon a Remitter. 
[ Charges of the Perſons remitted. | 


Mo. 613. pl. 1, JF” Tenant in Tail enfeoffs his Son within Age, who ar full Age 


5 . leaſes the Land, and after is remitted by the Death of his Father, 
Li:r1=:017; he fhall not avoid his own Leaſe, M. 13 Ja. B. R. 


Cafe, and 

that the Son's making the Leaſe ſhall not hinder the Remitter, but that the Law is ſatisfied in making 
the Lraſe to ſtand good againſt him, becauſe all that the Law expected was, that he ſhould not wy; 
his own Leaſe —8. C. And upon the Death of the Son his Iſſue is remitted, and cob equently the Lat 
is eme and vaniſh'd, becaufe the Reverſion to which the Leaſe was attendant, is gone. Per Coles 


Ch. J. Roll. Rep 260. in Caſe of Bridgman v. Charlton. 


2. It che Heir Apparent of the Diſſeiſce diſſeiſæs the Diſſeiſor, and grant, 
a Rent-Charge, and then the Diſſeiſee dies, the Grantor ſhall hold ir dil. 
charged; tor there a new Right of Entry does deſcend unto him, a! 


theretore he is remitted. Co. Litt. 349. a. 


() Devsting of a Remitter. Mut may do it. 


*Mo.8-2. vl. 3. I F Eſtate Tail be made to the Baron and Feme, Remainder to E. 
= 1 Fee, and Baron aliens and retakes to him and Feme in Tail, Re: 
"a was, Mainder to C. in Fee, and dies, Feme enters, This is a BRemiter to 
The hen the firft Eſtate, and Remainder alia, but if the aicer claims the 2d 
was Jenant Eitare, this deveſts her own Remitter, but not rhe Remaiiiver, becaule 
nl lobe he is d Stranger. 41 E. 3. 19. b. adhudged. 4: Aft. 44. {ill 55, 
Li ele, UND. Mich. 13 Ja. B. between ele and li cod, it was held by 
Lie. The YSLALD that the Feine cannot deveſt the Remainder, nor her om 
Laren made Kemitter, becauie then the Kemainders ougyt to be deverrcs allo, 
a Tecßan, But he agreed that the might have diveſted her own Re:niltce, if 


N % there had not been any Reniatuders, 


lie tor 

their Lives for the Wife's Tointure, and after he died without Iſſue, and this Tointure was pleaded in Bar of 
Dower ; bur adjudged no Bar, for the Wife is remitted, and in of her firſt Eſtate, and the Jcinture 
avoided —— Hob. 1. pi. $4. S. C. accordingly. 

It was held in B. K. per 3 J. againit Mountague Ch. J. That Nolens Volens ſhe is remitted, and in 
of her firſt Eſtate Cro. J. 488. Wood v. Sheriey. Jenk. 334. Jays Joh: Say's Cafe has the 
ſame Point adjudged 41 E. 3. 17. 

Baron and Feme Jenants in Special Tail, Remainder over, Baron diſcontinues and dies; Aſter the Fome u- 
ties a Fire Per Cur. Here was a Diſcontinuance, and the Fine has fortihed the Di:continnance; so that 
the Feme never can enter to be remitted. Husband and Wife Tenants in Special Tail, Hnghnnd le 
dies a Fine to His own Uſe, and after deviſes the Land to his Wife for Life, Remainder cor, rencring tent; 
Husband dies, Mie enters and pays the Rent, now ſhe hath waived her Remitter. 3 Le. 2-2. cites V 
251. becauſe the Iſſue is bound by the Fine —2 Roll. R. 36. Per Dodcridge J. in Caſe of Wood 7 


Shirley. * 


2. Ik an Ancient Right and Puiſne Eſtate comes to a Man without 
Folly in him, tho prima Facie the Law ſays, that he is rente! 
the ancient [Right] becauſe it is more worthy, pet be my clam 
be in ot the Puiine Eſtate; for peradventure he has Warrant) 2! 
this and not upon the other. | 
ANALY) 3. As if Tenant in General Tail diſgontinues, and retakes in Special“ 
* Fol. 423. Tail, and dies, the Iflue of the Special Tail being Weir 7 the © 
) ral Tail may claim to be in of the one or the other. 41 C. 3. 42 . 
46 E. 3. 25. 24. b. COS 
4. If the Father diſſeiſes his Son and Heir within Age, and dies, 0 


Peir may claim in ot the one Eſtate or the other. 45 CE. 25- _. 
5 2 


Remitter. : "WM 


"Ss; Tf a Man conveys Land to the Uſe of himſelf in Tail, the Re- Error was 


mMatnuer co his Wite tor Lite, the Remainder to another in Tail ct. 1 in 
and tuen maxes Feoitment af it tu the Ne ot nimſelf and his Feme tor f 
Luc, without Impeachment ot Waſte gc. and after dies, his Feme en- Cu. J. held 
teting claiming che 24 Eſtate, this ſhall develt the firſt Eſtate; for there #5 here, bin 
was no Zemitter during the Coverture, maſmuch as her ancient der; 
Eſtate W. 2 nat any Trace of F ranktenement, but only a Remain- . 
der; and chen gat Eltaces coming together atter the Oeach of the 9%, en 
Baron, ſhe 9h15 tection ta claim either of them. M. 13 Ja. B. en- the Feme 
ly and bt 0001 udzüdged. why N 
of her firſt Etare. Cro J. 488. S. C. by Name of Wood v. Shirley. — Jenk 334. pl. 72. an that 
in this Caſe ſhe ha! v Eleciien, tho' both Eſtates were made during Coverture, and in both the Re- 
mainder- after 8 WOE of the Wife was limited ro others, and cites John Say's Cale ro have been o 
adjudged 41 E. 3.17. 


6. Gift was made to Baron and Feme, the Remainder to F. F. the Baron . . 
diſcontiuited, and retook to him and his beme, the Remainder to M. M. and * * - 
died, the Feme agreed to the ſecond Hſtate, and ſurrendered Parcel to NM. M. R. 36 in f 
The Feme dic, J. S. entered, and W. N. outted him, and J. S. brought (ate of 
Allie, and recovered ; tor by the Remitcer of the Feme upon the ſecond Mond v. 
Eſtate, the Remainder to J. S. was revelted, and theretore the could not ITY 
ſurrender co . N. but [could only] grant her Eſtate, which is deter- with this 
mined by her Death, and tneretore the Plaintiif recovered ; quod nota arcs 41 
And ſo fee that the Agreement to the ſecond Kftate is of no Eitect, unleis it © 3+ 17 ,. 
was by Matter of Record. Br. Remitter, pl. 29. cites 41 A; 1. 2 8 * 
E. 3. and 22 R. 2. Reniacr 12. 


7. A Man made a Feoff nent to 2, to re-enfeoff him an! lee in Tail. Provie ſays, 
the Remarader to A. his Daughter, and 4 Days after ons of 14 troy Fug ces d 19 fee 
ded, by winch the Feoſtor enter'd, aud required the Hv tg re- in eolt he Pn 
hin, by Which he made a Deed to him and his Feme in Tail, the Nen in- tar Eptate is 
er o A tis Daughtcr in bee, aud delivered the Deed, aud ſud, Od groe remitted (as 
104 Foy &c. and rheretore it ſeems this was upon the Land; tor it was e Feme 
admitted there that tnis was a good Feoitment without Livery ; and 3 
a/ter the Baron diſcontint'd to others, and retoo% an F/flate to hin and his Coveriure) 
Feme in Tull, the Remainder to R. in Fee, and di:d, and the Feine reciting therefore 
by Decd that fhe held &. the Remainder to R. ſurrendered io R. and alter the Kemain- 
the Feine die; and by Judgment, becauſe he rettung of the Effate by the weep hoo 
Baron atter the Diſconctinuance &c. to him and his Feme, the Renatie as the Dit. 
der to R. was a Remitter to the Feine, by Reaſon that fhe fbr, there- cntinuance 
fore the Remainder to A. is remitted alſo, and theretore K. hall not have - 8 0 
the Land. Br. Remitter, pl. 4. cites 41 E. 3. 17. 8 
all. fe © 
Remitter to the one is the Remitter to all the Remainders; quod nnta per Judicium b cid 6 re- 
covered by the Aſſiſe. Ibid. Ind ice likewiſe, That the claiming t Gy the Leine ty the ſecond Eſtate 
ly the Deed of Surrender, 1590 Impediment of Remitter; for je was re 1 the Law b-Jore tis, and rhe 
yak ee "Frog ; and therefore the claiming by the ſecond Eſtate aticr cannot prejuiice the firſt 
Ger. . : 


8. ADiſſeiſor is attainted of Felony, and the Land was holden of the 
Crown. The Diſſerſee enters into the {ry and atterwards Oe rs found 
that the Difſeiſor was ſciſed. The Remitter is deveſted out of the Dif- 
(lee ; tor there was a Right of Entry. Arg. Godb. 326. in Cafe of Ld 
Seffield v. Ratcliff, cites 3 E. 4. 25. 

9. Tenant in Tail levies a Fine, and diſſeiſes the Conuſee, and dies, the 
live is remitted, then Prec/amations paſs ; now the Fine deveſts the Re- 
mutter: So it he ſuffered a Common Kecyvery, and died betore Execution, 
and the Iſtue entered, and then Execution is ſued, the Eitate Tail is de- 
\elted by the Execution. Arg. Godb. 325. cites 1 Rep. 4). 

\ 19. Teiant in Tail had Iſſue 2 Sons, and infeoff*d his ycrmeer Son, and If Lan's be 
ed; the younger Son died without Iſſue, leaving bis Wife Lrivn. ent bus Ev 19.990 
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. * . . * — — — eee 
Heirs Fe ſeint with a Son ; the elder Brother entered; this is a Remitter, and hal 


! 1 : ; i 5 
body, l not be avoided by the Birth ot a Son after. 3 Le. 2. 1 Pn. & M. © 5 
Nate a Anon. + 
Feoff ment | 

in hee, and takes hack an Eſtate to him and his Fleirs, and dies, having I ue a Danoſ ter, leaving 15 
Wite Groſſment E:ſcint with a Son, and dies, The Daughter is remitted; and albeit the Son be g. 
wards born, he ſhall not deveſt the Remitter. Co. Litt. 357. a. SA APO 


See (M) (N) In aohat Caſes a Man ſhall be Remitted Nol-1s Y 


pl. 5 . . 
lens. Remitter waived. 


1. TD Aron and Feme Tenants in Tail were, the Remainder tc J. F. in F. 
the Baron diſcontinued and retook an Hſtate to himfelt and his bo; 
Remainder to F. D. and died, the Feme is remitted Nolens Volens, 1 
cannot waive it for the Benefit of J. S. Arg. 2 Roll. Rep. 34. in Caſe v; 
Wood v. Sherley, cites 41 Aff. Jo. a. Stiles Caſe. 
2. Dower, the Tenant ſaid, That his Father, of vhoſe Dowment &c. 5:11 
ſerſed, and infeoff d B. and re-took to him and his jir/t Feme in Segen Tel, 
between whom this Tenant is Iſſue; and the Feme dy'd, and the Par; e. 
pouſed this Feme, now Demandant, [Judgment &c. The Deinamdant id, 
That before the Baron any Thing had F.S. was ſeiſcd in Fer, and pave 10 the 
Baron in general Tail; and aſter the Baron d:{contiuued and re-tuk in "+ 
cial Tail as in the Bar, and ſo the Deſcent to the now 'Fenant, Son of the 
Baron, a Remitter, Judgment &c. and pray'd her Dower ; and e 
would have remitted the Heir againſt his Will. And the Opinion of the 
Court was againſt the Demandanr, and that the Heir ry cm wn ly 
which Tail he pleaſes. Br. Remitter, pl. 39. cites 46 E. 3. 2.. 
3. Where a Man is remitted he cannot waiye it if it be 79 the Proje 
dice of a 3d Perſon. Admitted and agreed. Arg. Relw. 4. b. 5. &c, 
Hill. 12 H. . in the Caſe of Lord Brooke v. Lord Latimer. 
S. C. cited 4. Where the Diſcontinuee nfeoffs the Tenant in Tail who has Iii. ond 
Arg. 2 Roll. ies ſciſed, the Iſſue, in this Caſe and in all other Cafes of the like Na- 
Ag ture of Remitter, has not any other Liberty ro chooſe what K it.re he 
ie Caſe of . I . . . — > 
Wood y. will have bur the more ancient Right than is the Eſtate Tail thall be ad- 
Shirley. Judged in him, and no other Eſtate. Per Brian Ch. J. and agrecd to by | 
te\eral others. Kelw. 20. in the Caſe of Ld. Brook v. Ld. Latimer 
As if my 5. III have Right of Entry into certain Land, and ter the In is 
Feather di- caſt upon me by Courſe of Law, I ſhall be remitted whether I will or no. 
ſeiſes me, #9 Kelw. 41. pl. J. Mich. 17H. J. Anon. 


afterwards 
dies ſciſed; : 4 
This is a Remitter to me in Spight of my Teeth. Kelw. 41. pl. 7. Anon. 


2 


4 


4,ifa Man 6, But where I come to the Poſſeſſion by diverſe Means by y 07 4, 
aiſjeijes me there it is at my Election to be remitted or not. Kelw. gi. pl. 7. Mes 
and aſter in- H Anon | 

tecffs me by 17 H. 7. 5 

Deed with 


Warranty, 


there I may be in as Feoffee, and take as Feoffee if I pleaſe, and he ſhall be bonnd by 
Warranty; but yet I may claim by my Entry, and ſo be in my Remitter &c. Kelw. 41. 


I 01, 
P! * A 


Here it ap- . If Land be given to the Husband and his Wife, and to the H. 
pears that heir 2 Bodies, and after the Husband aliens in Fee, and takes back 70 1; 
the Hoeband and his Wife for their 2 Lives, This is a Remitter in Fact to the II 927 
en Aliena. and his Wife, maugre the Husband ; For it cannot be a Remitter iat 
tion, if he Caſe to the Wife unleſs it be a Remitter to the Husband ; Becante © 


1 M045 


Removal. 457 
Husband and Wiſe are one and the ſame Perſon in Law, tho' the Huſ- had taken 
band be eſtopped to claim it; and therefore this is a Remitter againit his the Eſtate to 


. T . him alone 
wn Alienation and Repriſal. Litt. S. 672. ee * po 


have been 

emitted. But when the Eſtate is made to the Husband and Wife, albeit they be but one Perſon in 
Law, and no Moieties between them, yet becauſe the Wife cannot be remitted in this Caſe, unleſ; the 
Husband be remitted alſo, and for that Remitters are favour'd in Law, becauſe thereby the more anci- 
a: 1nd hetter Rights are reſtored again; therefore in this Caſe, in Judgment of Law, both Husband 


$1 , 0 N 5 * 5 . * 2 * . 
ind Wite are remitted, which is worthy of great Obſervation. Co. Litr. 354 a. 


8. Vhere a Man is remitred fo a Right of Entry, whether by Act in ' 
Law or by his own Act, he c:innot waive it, but where he is remitted 

but to a Right Attion he nay waive it. Arg. 2 Roll. Rep 34. and ſo 

held per tot. Cur. Ibid. 35, 36, 37. in the Caſe of Wood v. Shirley. 


For more of Remi ter in General, See Appendant, Diſcontinuance, 
Cutry, irtentation, AUNT, uſcs, and other Proper Titles. 


Removal. 


A) Of Poor Perſons and others. Tz cut Crfſes. And 
Pozzer of the Juſtices as to Reavals. 


1. FF a Man hires a Houſe in A. and being there with his Wife and * But it muſt 
Children he afterwards binds himfelf as a Servant with oize dwell- be of the 
ing in B. yet are not his Nye and Children to be lent to B. or plac'd there, + ad Be * 
but are o remain lll at A. where they were once ſettled. Otherwiſe if ed — 
the Husband has * hired a Houle in B. Dalt. Jult. f cap. 73. 2 Shaw's 
52. cites S. C—— + In the Edition of 1742. i 8 
p ns nt 42. it 1s Pag. 169. 


2. A Man ſettled at D. marries a Poor Woman ſettled at H. who has Shaw's Pa- 
C./1rea by a former Husband ; ſuch of them as are above 97 Y cars old thall 1 Law 
noc be removed ; thoſe * ander 7 thall be remov'd, but that is only tor /Vur- 88 ay (7 
ture; For they 1hall be kept ar the Charge of the other Pariin. 2 Salk. "or Si Fg : 


482. Mich. 10 W . 3. B. R. Anon. | "of + 


f : ü Shaw's Prack. 
.Tbid. 52. cites S. C. Thoſe above 7 are ſettled Inhahitants in E. Carth. 


Carth. 279. Trin. 5 W. & M. B. K. Shermanbury in Sufſes 


Juſt 49. cites S. C. 
40. Wangford v. Brandon, S. C. 
v. Zolney, 5. P. 

8 P. And the Pariſh of E. ſhall take them again when above the Age of - ears. Per Powel ]. who 
ſaid, That it has al ways been held, That Children under? Years ſhall go along with rhe Mother; and if 
they become chargeable the Pariſh of E. ſhall pay for their Keeping, rho” the, still remain with the 
Mother. To which Powis and Gould agreed, Holt abſente. 11 Mod. 267, 268. Hill. $ Ann, the Pa- 
riſk of St Saviour's Southwark v. the Pariſh of Cripplegate. 


3. A Parithioner of the Pariſh of A. came to B. with a Certificate ac- Shas“, Pa. 

cording to the late Act of Parliament, and the juſtices reciting that riſh Law 

Matter, and becauſe he was likely to become chargeable to B. tear him 50 Seer £ 

back ro A. It was moved to quath the Order; becauſe a Certificate Man Neif Juſt. ö 
| | 6 A 15 2&8 | 
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IAD. Fa Woman unmarried, being a hire Servant, is thore #92 

be Halten 6 id, and after her Time of Service expired ſhe goes 19119 Fart: 

8 3 — wt, , 22 is chere lured in Service, or 1s there 0: her wiſe . leg vn tie 
of a Baftard, Space 0 Month, and then ts diſcovered to be with Ci: id, my 18 n 

and Nerf. des /eat to the Place or Parith where tha was begotten with Caild, Dag! 

when near Place Where joe Was Lift lawfully ſettled. Dalt. Juſt. 225. cap 73. cite 


— — — —— — 


is not removable till he is actualiy chargeavle ty the expreſs Words of the 


5 & 9b. z. cap. 30. And per tot. Cur. the Order was quaili'd, Nis. 
Salk. 530. Trin. 2 Ann. B. R. Parith of Little Kire v. W ooltall. 
i he Seſhions may remove any . Man that avs not Rent 151, 4 Ts 


let kim be worth ever jo much; For his having a Freehold of his os + 1 
toreign; and it he has any, it ought to come "ol. his Side upon the ap. 


peal. Per Cur. 6 Mod. 88. Mich. 2 Ann. B. R. Anon. 


A. removen by Certificate trom B. to C. tates an Apprentice, wh 
ſerves out his Time at C. and lives there 2 Years, he cannot be tema,“ 
with his Maſter. 11 Mod. 204. Hill 7 Ann. B. R. the Parii of 8. 


Gyles in the Fields v. the Pariſh ot Weybridge. 


6. If an A/ 'te falls to a Poor Man the Juſtices cannot ſend him to th. 
Place where his Eitate is; For he may lett the Eſtate if he will. | 


7 
But ; 


ke goed to the Eſtate and ftays there 40 Days, he can be ſeat fro 10 ; 
Foundation of theſe Proceedings is the Statute 01 Car. 2. aid ther 
Man mult be retident 40 Days in a Place before he can be ſent to it. 


Caics. Hill. 9 Ann. B. R. 


.- 


7. It was held per Cur. That uſtices Peace have not a Juriſdigio 


at large in Cale ot Settlements, but onty a partic/ar Po: ver of 
where there is 4 Comp! aiut made by the Churchwardens a; 70 dog 7 


Poor ot a Parith ot a Grievance there of @ poor t erjon 1: 


Re 9 


charceable &c. whereupon the Juſtices may mace an Order to 


the Grievance by ſending the Party to the Place where he 


gally ſettled; Bur il there be no Keaſon to remove hi n, they ca 
judge the P arith complaining, or any other, to be tae Place of 


* PAS 


tlement; the Juſtices have no Furiſclictiuu but what I 


plaint. XiS. Caſes. 
8. Where a Perſon is viſited with Sickneſs by the AT if Cad, 


not to be removed from the Place where he IS, er to endan 
7 75 . 


Healrh, without an Order of 2 Juitices; and an [tori 
any that do it; And it ſuch Order is made by the Tailices. 8, kao 


to be lick, an Information thall go againſt them. 8 Mod. 325. 


11 Geo. 1725. Tae King v. Edwards. 


(B) Of Poor Perfons #9 2wh2t Pl. 


ee Ref 1. 12 


fo re. 


fo ant. er 


Par, [1's and there 18 delivered, it 15 good Reaſon for the Juſti des to ret hor , b 12 75 19 ml 90 2 IT 
e :t ber laft lenal Settlement. (with her Child, come ſemble) Comb 362. Hill. 8 | 


Pia. 

N v. the Inha! Dita: ITS of Moreton. 

2 Shaw's . Ita Man, with his Wife and Children, rakes Hose in 

Pract. Jut. /op 4 4 Far. and Vefure the End of the I tar is pit out ot We 1 47 chen 
Te gres into another Pariſh, where the Woman im a Barn c. 


CV: This thruſting out was an illegal Unſettling, Ys Caerei 
one mult be return'd to the Town or Pariſh where he or the w 


mg 

1 
* ® , * 
. a1 


mor 
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Tally ſettled, and the Child alſo born in the Time of this Ditturbanee, © 


be ſent with them. Dalt. Juſt. 228. cap. 743. cites Reſol. 24. 


* 
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z. Where > a Child is broto/ t from A. to B. without legal Authority, they Poor's Set- 


ol 5. may, by Warrant of 2 jquttices of Peace, return the Child to A. 1 Pens 29% 
0 5 NOL the 1 {ace ot La! t Settlement, becaule Cue h. 1e done the VV rong. 5 0 een 


W. here rhe Cluld 1 18 turit known to be, chat parte mult provide ſor it till Shaw's Pa- 
they Tt nd another. Per Holt Ch. J. Comb. 304. Paſch. 8 W. 3. B. R. riſh Lau 
The Duke ol Banbury v. Broughton Parith. 225. Cites 


A Special Order of Seſſions was, That H. was Lond Apprentice, and 19. in 


ſerred 17 7 ars tO a Hemp-uretier within the Preciatt of Bridecwe!l, and Res, wag 
Or 1e 


verwar He De. 19 Fe. TS eren, well Parilh, bit gained no Settlement ac ds, viz. but 


FP * 


here. The Jy ices {ent him to Bride<wwell as his lait le gal Settlement, by Note inthe 


n der, * ich jet forth Bridewcl to be an Ex! raparochial Place. Aud Gale of 

der Holt Ch. J. I a Place is Extraparochial, and has not the Face ot a nth 8 
( 1't- 

Parith, the Jonges have no Auth. rity to ſend a Min thither ; and {o 1t me, Hil, 


is 1% folved in the Cafe of Sir John Osborn. bombly a Place Extra- 11 "An, 


paroc lal may be tax din Aid ot a S but a Parith mall not, in Aid B l. it was 
of that. 1 his is C1 Omiſluts, and the Order was quaſhid. 2 Selk. 486. chung 92 by 
Hill. it W. 3. B. K. The® Frecinct of Bride well v. the Parith ot Cler⸗ — i erat 61 

kenwcll. Thel ut 


that by Vir- 


tue of 3 & 14 Car. 2. ca op. 12. S. 21. the Juſtices may exerciſe the PMers given by 23 Eliz. andtlint 
> 11 1 *xt1a' arochial Pla Cs, _ thore Houtes thin o ©; fo as tO come under the DNenowina- 

to of a Town or Viii — he Ld. R Hep 549 8 (.. ä 
| led 10 Years in the Fotelt of Than, and then died, and leſt feveral Children. Two Juſltces mide 
1 0 ier to ren ove them to Lirton in Beretordſiiire & d ber Halt Ch. J. Ha Piace'be 4 Retutalie 
P. rib, dle Cluic waraens ord Crerſrers of the dp it is iin 42 Eliz. tho in [ruth it be no Pa- 
1110 5 lat it it be nec Extrp.rcel iu, as the [12 iſtices cat not ſend to fuch a Pla e, 10 they Canna! end 
from it: as it is exem;t from receivirg, fo it ſhall not doe tle Ferefir of reno iug; for they have not 
Propel Per'ons to com lain. Perſons. in Extraparochial Places will fublift o4privac Charity hy il ite 
ſuns did at Common oy before 43 Eli: which enatrs, that every Pariſh hall Keep the Gan Poor, in 
Conſeguer.ce dt v el h Eee ſuri dict ion of Removals vs let up before the Sterute 14 Cr. 2. For unlets 
r Po. EE WCrE CAN to their own P r1ſhe:, cvery Pan un (0 1 (1 D 1 jeune K 24 | 
Ltatute 23 Elie. docs rot extend to Ixtraparochi. 1 Places. And Het Ct. J. 0. this rde, and 
bid them go and get an Order, (viz) Fon as H. was ferticd in the Leih of- Larton, ind. is not 
able 10 pride for himſelf, their are Se. Z Salk. '43-. pl. 5. Mich, 12 W. z, B. R. 3:6 ihhaviients 

of the Foreſt of Dean v. the Pariſh of Linton. 
One cannot be removed to an Extraparocl ial Place. Per Cur. 12 MG £409. Fring 13 . 3. an. 

Aar fettica mm a Fariſh removed into an Hxtrapa roc hial Flo. „ and. ett. enen, anten rend 
int» nucther Parijb, and there letanie chatgeable And the * YETION va, wat! „ do wih hin? 
Whether by Virtue of the Act they may icad him to the b. riſh, ner wen! & 1 remored to 
the Extraparcchial Place? For ſe d him to the Extra arc“, ia Plice they camo, tre ant of thicers 
to receive Au W F; t ok this to be Cæſus Ones, um whit ought to moved in Dariamenty 
theſe Eytrap Places being many in Number, and of great Extent. 10 Med. 81. Hui. 8 Ann. 


B. R. The en N agh: on; 


(C) Removal of Servants. Cee (A) pl 5. 


J. An Servaiit well [ett led, being with a Maſter ramove rhe, cannot Le re- e Pu- 
| ved v ich h m1 dy 43 El. but the Maſter may * complain on the, : 
etetner. Comb. 59. Paſch. 10: W. B. R. Anon. | 8. 
7 20> Are 
2. If one hires a Maid for a Year, and Lefere the Jtar's Hud ſlie is 7 [if a Wo. 
40h Child, {ic hall not tor that be removed, but mall ſerve cur fer nt v0 val 
Time; there 1 w DEN Year's continual eee to mike a legal Settles ch a 
ment tor the CR 2 got 4 Parith, but till the Year be out not: e Hall di- ins the ine 
ſturb the Party 1m Teri ing. And ſince ſhe is 2% 7c ove: able rt [Ro of her Ser- 
Herr, it ſhe !. be Haſter without his Conſeiit, ſie ius; be fent ba, 6 


8 g be en 
her Servi. ce; but then it is 76 ſerve her Time, 41! 1 uct a Charge to the Ta ” Cmplaint f 


7 P 
on Per Cur. 12 Nod 403. Trin. 12 W. z. B. R. in Cate ol the Ring ze lia ne- 
the Inhabitants of XIarlt vIOUgh. _—_ Cljcbarge 
| Fer, ahd Fries 
Farſh where te cid mull provide for her, 3s in other Ca'es of Caſual Impotency. Shaw's Laith 


W.241. 
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Nelf Juſt 3. H. being lingle, was hired for a Year, and after he had ſeryeq Z 
25 cltes uarters of a Year he married, and the ſuſtices removed him to his 
> Se Place of laſt Legal Settlement. And per Cur. The Contract being good 
Pract fult, the Juſtices have no Power to remove him from his Maſter beſore the End 


53. cites of tte Year; tor they cannot annull the Agreement of the Matter, unleſ; 


8 1 i: be upon Complaint ot the Matter, 2 Salk. 529. Paſch. 2 Aun. B. R. 
| © © 42 Parith of Farringdon v. Walcor. 


Name of the : 
Pariſh of Farringdon v. Witty. 


v 
7 
, : 
= *1 
E 
« 
4 
: " 
[3 
* 

o if 
: 1 | 
0 1 

, 
1 
1 74 
# 
1 
i y 

= 
- 
, 
. 


(D) Orders of Removal. Good as to the Form or Man- 
ner, here Children are to be Removed. 


I. Conſtable without a Warrant brought a Child from A. to B. und 
2 juſtices ot B. made an Order (reciting the Fact) to retry Ne 

Child to A. there to be provided for according to Law, The Court held the 
Order granted tor returning the Child to the W rong-doers, and theretote 
that Part was affirm'd ; but it ought not to be ſaid to be there provided 
tor &c. but they are to be leit ro rake their Courſe according to Las; 
ſo that Part was quath'd. Cumb. 372. Trin.8 W. 3. B. K. Ine Kings. 

the Inhahitants of Banbury. 

Lord Raym. 2. An Order was made to remove three Men (naming them) with their 
* 395+ Families, frem the Parith ot Branden to the Pailih of Wangford, It was 
8 pf Fo excepred that this Order is void tor the Uncertainty of the Meaning and 
Kin» e. the Extent of the Word (Family) tor Servants and Ledgers may be compre- 
Inhi>i:wmrs hended under that Word. But the Court was un willing to qualh the Or— 

of WAng- der upon this Exception, until they were better intorm'd of the Tri: 
_ "hn, ot the Fatt 3 whereupon it was agreed on both Sides to produce Attida- 
Mich, ns vits thereof, which was done, and he Faiz was thus. Tirec pror Men i 
W. 3 B. R. Mag ford came into the Pariſh of Branden, and there married 3 pier I ide 
Anon. ems of that Pariſh who received Relief &c. And each of the ſaid Hrdous had 
Leg S Children ! their former Husbands, ſome under ) Years and (ce above 

1e (rae . : 0 p L 

was ouaſh'd, Years of Age. And per Holt Ch. |. the Children are not remove ble to 
as bring too Wangtord to charge that Parith by ſettling them there; bur as to 7he 
general, for Vurſe Children under the Age of 1 \ ears, they way be ſent thitaer for ther 
neil, e Nurture, but RL the Pari of Brandon milſt relieve them there, and as to 
ro: be the Childrea above the Age of 1 Years, they t not to be reichs at all. 


m1izit kv 
removeable ; 'Theretore tince the Juſtices have made an ill Ule of this general Word 
1 and ſuch i Family, per Cur. the Order was quaſh'd. Carth. 449. NIIich. 10 W. z. 
7 v0.3.) an B. R. Parith of Wangtord v. Brandon. 

| N 

| away 41l.— 
Shaw's Pariſh Law 240. cites 8. C.-—2 Shaw's Pract. Juſt. 53. cites S. C. 
| S. C.- An Order to remove J. and his Wife and Family from Brood to Sinhurir, ws ructh'd, be— 
cauſe Non conſtat what is meant by his Family ; and ſome of them may have a legal Sc ment ar 5r 5 
tho* | had not. 2 Suk. 485. Silvanus Johnlon's Caſe — Shaw's Pariſh Law 229. cite S. C —8 P. Fo 
Jev's Poor Laws 2:9. Trin. 10 Ann. B. R. Lenham Inhabitants v. Inhabitants of Pæckham, Com. Kart, 
Cites 2 Silk, 482. 485 ; | Bs 

An Order by 2 Juſtices of Peace ſays, That ſuch Men {by Name) with their Wives and « laren, 
were lately come & c. and then orders that they and their Families ſneuld be removed, winion bolt 1 
too uncertain ; for it may comprehend more than came in, and therefore he inclined to qvat)i ir, Cur 
4-8. Paſch. 10 W. 3. B. R. Anon. 

n (riier to remove a Voman, with her Family, to Hollaten, <hich «vas the Place crete Fer / 1 
cas ſottled &e Quaſh'd ; becauſe the Word (Family) was too general, and it did nt appear ; Hat . 
might have gained a Settlement ſince her Husband s D-ath - and it did not appear u here tune Husd an 
died. MS. Caſes The Queen v. the Inhabitants of Hollaton. 5 

An Order of 2 Juſtices to remove a Ian with bis Hije and Family, was ouaſh'd i toto, bec WAY 
Family might have another Settlement. 12 Mod. 398. Paſch. 12 M. 3 The King v. the Iah-bit 


ot Kirtord. 
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1 Order was made by a eee to remove H. with his Wife Shaw's Pa- 
and Children, from Ware in the County of Eſſex, to Stinſtead in the riſn Law 
{ame County. Exception was taken to this by Mr. Eyre. 1tt. Becauſe 8e 
it was with Wife and * Children. 2dly. Becauſe it was ſaid, it appears Nelſ. Juſt. 
pon Examination before us or one of us &c. and the Examination ought to 55% cites 
de belore both, becauſe both are to make the judgment of Removal. S. Cons 
Mr. Cowper would have diſtinguiſſid this as to the firſt Exception from . Order 
a 8 . . : . * n g O remove 4 
the Caſe ot Mich. 10 W. 3. Ot his Wife and Family, becauſe he might Man and his 
have Servants not removeable, but Children ought to follow their Pa- Children is 
rents. To the ad he faid, Thar by 14 Car. 2. cap. 12. the Complaint *. 8 12 
is directed to be made to any Juſtice, and conſequently one Juſtice may Risch 3?” 
examine; and it was only neceſtary that two ſhould join in Removing. W. z. The 
Bur Cur. contra in both. To the firſt Holt Ch. J. ſaid, Suppoſe H. had King v the 
ur his Son out to Service at 16 Years old at B. and accordingly he had 1 
ſerred there a Year, and after the Father comes to live at B. himſelſ, and ? . 
the Son to live with him, ſuch an Order would remove the Son too, tho? der to remove 
he be not removeable. To the ſecond Gould |]. ſaid the Statute directed, A. the ui 
and the Practice was, to make Complaint to N and he grants his He * 
Warrant to bring the poor Man before two Jultices ; and then they two 3.97090. 
: — 7 ry N b act. 
examine and remove. 2 Salk. 488. Trin. 12 W. 3. B. R. The Inhabi- wiſe, to re- 


tants of Ware v. Stanſtead Mount-Fitchet. move the 
| Children or 
Family of ſuch a one. MS, Caſes. Pariſh of Kingsford v. Lyonfhe!l. 


4 An Order to remove a Wife and Children to the Place of the Husband's 

loft Settlement, and held bad as to the Children; tor they might have a 

Legal Settlement ditterent trom the Husband, but it might ſtand as to 

the Wife: But another Exception was, That there was uv Adjudicativn, 

that any of them were likely to become chargeable to the Parith trom whence 

they were removed; and tho' it was ſaid that they came to ſettle there 

contrary to Law, yet tor the laſt Exception the Order was quaili'd in to- 

to. 12 Mod. 667. Hill. 13 W. 3. Parithes of Halitead and Meltord. 

5. A Woman and her Child were removed to the Parith of Great An Order 
Marcum, as being the Settlement of her Husband deceaſed. It was objected, took Notice, 
that they might have gained a Settlement ſince the Deceaſe of the Hus- That T. P. 


band. The Court ordered to ſhew Cauſe. Poor's Settlements 109. pl. * Ago 
147. Pariſh ot St, John's in Lincoln v. Great Marcum. truded in his 
Lifetime 


into E and that he was laſt legally ſettled in H. Theſe are to remove Frances his Wife, and her three 
Children to H. as being ſettled there in Right of her Huubund. It was objected, That the Order does not 
ſet terth, that ſhe has not gained a Settlement el/ewkere for It is not a necetlary Conſequence that ſhe is 
now ſettled where her Husband was, for ſhe might have gained a Settlement elſewhere, eſpecially now 
in Regard her Husband is dead; and it was quaſh'd per Cur. Poor's Scttlements 1 5, pl. 22. The 
Queen v. the Inhabitants of Everſly. 


6. Exceptions were taken to an Order for the Removal of a Female 
Child a out a Year vid, 1/8. That it ſays, the Child is likely to become 
chargeable, but does not ſay where, 2dly. The Order ſays that St. fohn 
Bartiſt is the Place of her laſt legal Settlement, being bora there. 3dly. This 
is an Order directed to the Churchwardens and Overſeers of the Poor of the 
Pariſh of Spalding, and to the Churchwardens and Overſcers of the Poor of 
the Parifh of St. John Baptiſt ; and it ſays, Whereas Complaint has been 
made by you to us &c. and does not ſay which. Parker Ch. J. ſaid, Surely 
that is well enough, for it is upon Complaint of the Right, it both com- 
plain. Mr. Juſt. Eyres ſaid, Indeed when it has been faid that they do 
remove a Perſon there, becauſe it is the Place ot his Birth, and ſay no 
more, it has been held ill, becauſe he might have another Settlement; 
but here ir is ſaid, the laſt Place of her legal Settlement being the Place 
ot her Birth; which is good till another is found out. Curia tot. would 
dot quaſh the Order. Foley's Poor Laws 267, 268. Mich. 9 Ann. B. R. 


Spalding Pariſh v. St. John Baptiſt in Peterborough. 
6 B I: 
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462 Removal. 
Veen Or- . It was moved to quaſh an Order of Juſtices, which was for Rem, 
er ot Re- / of a poor Perſon from the Pariſh of A. tv Midalebam. The Exception 


moval it was 


held, That to the Order was, That the Juſtices have ſet forth that Middle ham Was 
if a Chitd of the laſt legal Settlement of the Father ar Ok they ſend the Son there; and 
Years of it appears he was 10 Nears of Age. Ch. J. Parker; The Juſtices have 124 


2 no Adjudication, what Place was the Place of the Child's legal Settlement, 


the Father, they only tay that Middleham was the Place where his Father was laſt 
it euzht to legally 2 2 and therefore they do remove him thither; they hate 
be alleged in lelt us to judge where he was laſt legally ſettled; and this is in the Na- 


the Oraer q 
as ee? oF of a judgment, and ought to be more certain. And per tor. Cur 


Place, chere. The Judgment was quaſh'd, becauſe the Settlement of the Father is not 
tobe is re- abſolutely neceſſary to the Settlement oi the Son. Foley's Poor Laus 
moved, is the 251, 212. Mich. 9 Ann. B. R. The Queen v. the Pariſh of Middlehum 


Place of his 1 : 
loft legal in Y orkthire, 


Settlement, for at that Age he may gain a Settlement diſtinct from his Father; for the Age of a Nurſe 
Child, fo as to be removed with the Parents, is generally eſteemed until 7 Years old; ſo the Child be. 
ing 8 Years old, and no Mention made that that was his laſt legal Settlement, the Order was quifh's, 
Foley's Poor Laws 2-2, 273. Trin. 12 Ann B. R. Wobourn Pariſh v. Wocken Pariſh. — Pg; 
Settlements 17. pl. 24. S. C. 

If an Order be made to remove a Child to the Place where the Parents were ſettled, it muſt appear 1b. 
on the Face of the Order that the Child has gained no new Settlement. 2 Shaw's Pract. Jult. 52, 

Tho' it be generally true, that the Children, while they are under the Age of 7 Years, follow the 
Settlements of their Father, yet when they are above? Years old, if they have net gained another Settlement, 


it muſt be ſpecified ſo in the Order. MS. Cales. 


8. It was moved to quaſh an Order of Seſſions. There was an Or. 
der made by 2) uſtices, for removing an Infant from Rigmanſworth in St. 
Alban's to the Parith of S7. Ges, they appeal to the Segrons at St. Al- 
ban's, who confirm the Order of 2 juſtices. Exception as taken that they 
have /et forth that this Infant was born ia St. Ciles's, therefore they ſend ſum 
there; but in the Order they jhew that his Father was laft legally ſeitied in 
the Pari of Rigmanſworth, and that for this Reaſon the Order thould 
be quaſh'd; for the Place where the Child was bora 1s not the Place of 
his Settlement if any other can be found out; now here is another, which 
is the Father's e rc Curia, The Birth of a Baſtard Child is its 
Settlement, but not ot one born in Medlock; but the Settlement ot the 
Father ſhall always be eſteemed the Settlement ot an Infant bora in 
Wedlock, it that can be found out. Let this Order be quath'd, Fo- 
ley's Poor Laws 269. 270. Paſch. 10 Ann. B. R. The Queen v. the Pa- 
ri h oi St. Giles, Middleſex. 

9. The Court was moved to quaſh an Order of Removal, which was 
to this Effect, viz. Upon Complaint that Samuel Roſs hath intruded &. ie 
do adjudze the ſaid Samuel Roſs 1s likely to become chargeable c. an! tt 
his laſt legal Settlement was in St. Mary &c. he having ſerv'd as au Al fe- 
tice there; Therefore we do require you to convey the ſard F. R. his hh 1/e 4114 
Family. Exception was taken, That the Complaint was only that . . 
was likely to become chargeable, and the Order was to remove him, dis 
Wiſe and Family; And alſo, That the Order only ſaid that he hadi 
as an Apprentice in &c. without ſaying that he had ſerved 40 Days, Wunsch 
is neceſſary by the 13 & 14 Car. 2. cap. 12. S. 1. But the Court ove!- 
ruled theſe Exceptions; Becauſe a Man and his Wite are not to be pat 
ed, and likewiſe nk, the Order had been good, tho' R.'s lerving 3 
an Apprentice had not been mentioned, the Juſtices not being obligdd 
to give their Reaſons for their Adjudication ; And theretore their Ret 
ſons thall not be conſtru'd fo ftriftly, as where they ſtate the Facts t 
the Opinion of the Court. MS. Caſes Mich. 5 Geo. B. R. The Ping 
v. the Inhabitants of St. Mary Calender's in Wincheſter. 

ma and 10. Two Juſtices made an Order to remove the Father and Nochet, 
224. cites and John, Elizabeth, and Sarah, their Children, from the Parith of &c. 
S.C—2 to the Parith of &c. and it was moved to quath it becauſe it did #9 ſet 
Shaw's forth the reſpectide * Ages of the Children; For they might be Apprentices 


Or 


Shaw's Pa- 
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or ſerve tor a Year, and ſo gain a Settlement elſev here; And tor N Pract. Juſt. 


Reaſon it was quath'd as to the Children, but it was god as to the Fa- 4% es 
ther and Mother. 8 Mod. 337. Mich. 11 Geo. 1725. The King v. 1 


ini 1 S. F. 10 

Trinity Pariſh, Cheſter. 1 
| Trin 10 

Ann. B. R. Petworth Pariſh's Caſe, where the Court held this Exception good, —= A Motion was 
ro quaſh an Order of 2 Juſtices, x hich was made for the Removal of one Jane Smith and Jer 5 11 
dren. Exception; It's too uncertain, for it neither tells the Names or Ages of che Chiuren; wherefore 
the Order was Quaſked as to the Children. Foley's Poor's Laws 2-8. Trin 9 Ann. B. R. Flixcon v. 
Roſton, Com. York. 
Where the ſuſtices name the Children of a Perſon to he removed, their Ages need not be mentian'd 
becauſe rhe Juſtices determine of their Settlement. MS. Caſes. 


11. An Order of 2 Juſtices removed the Father and 3 Children from Poor's Set- | 
the one Parith to the other; and the reſpective Ages of the Children were tlements 17 4- 1 
as N | ARGS" - ; pl. 218. cites 

ſet forth in the ſaid Order, viz. One of 6, another of 8, and thezd of 9 8 
Years. Upon Appeal to the Seſſions the Order of 2 Fuftices was revers'd = f 
as to the Children, who were ſent back to the Parith trom which they were 
ſo removed ; bur the Order was good as to the Father ; And the ſaid Or- 
ders being now betore the Court by Certiorari, it was moved to quath 
the Order of Sethons; Becauſe the Children being of render Years, 
ſhould have gone along with the Father to the Place of his Settlement. 
But it was anſwer'd and held by the Court, That he Order of S{ions does 
net ſet forth the Ages of the Children ; and then as the Juſtices have ſuriſ- 
diction, it 122ft te intended they determined Right, viz. 7hat the Children 
were nut of the Ages ſet forth in the criginal Order, tho that Reaſon is not 
giren; But it would be otherw!/e, if the Reverſal were founded upon a Rea- 
[ea not Tearranted in the ſame. And a Difference was taken between an Or- 
der of Rever/al and an Order of Confiriation ; For this muit be taken to 
puriue the original Order, and to be lounded upon the ſame Reaſons; 

and therefore mutt tall ro the Ground it the original Crder be erroneous, 

The Order of Seſſions confirm'd. Gibb. 254. Paſch. 4 Geo. 2. B. R. 

The Partth of Sy nion v. \V oughton. 


— 
8 — we 


(E) Orders of Removal, Good as to the Ferm or 


Manner, in general. 


: kf Cur. 6 
doth ot Rent a Houſe ot 10 J. per Ann. or is likely to tecome charge- 88. * wag. 


able; and either is ſufficient. Per Holt. Cumb. 339. Irin. 7 W. 3. Ann. B. K. 
B. R. Anon. Anon. 
2. Two Juſtices ordered a Woman to be removed to Weſton in the Poor“ Set- 
County of Somerter, Leing the Place of her laſt Settlement as they are cre- tle ments 233. 
1 ee 7 4 ' 73 7 Pl. 283. cites 
ily inferm'd; But rpon. an Appeal, oa hearing buth Sides, the Order was N 
| > | Bras | F | d C—$SP. 
confirmcd, Holt Ch. J. held, Thar this ſupplies the Deſect, and (creaibly 2 Salk. 43 
in md may be that Way which the Law appoints, (viz.) By Exa- Troloridge 
mination of Witreſſes. But at another Day he ſaid, They nught be in- v. Welton, 
ſormed ſo at an Alchouſe; and therefore he held he Order 14, But by 
Conſent it was referr'd to a Judge ot Aſliſe upon the Merits. Comb. 413. 
Hill. 8 W. 3. B. R. Anon. ; 
3. Excepticu was taken to an Order of 2 Juſtices to remove a poor Pur Ser. 
Perſon, Tha; it it is not ſaid in the Order, that the Man did net Rent 100. 3 8 
ber Ann But Holt Ch. J. faid, That this Exception has been ſolemnly vo gr 
orer-rualed. Comb. 400. Mich. 8 W. 3. B. R. Anon. Sha 's Pa 
rih LL: vv 
225. cites S. To ſuch an Object ion it was anſwer'd, That upon Search in the Crowne 
welt of the Crders of Settlement there fil'd are without Allegation of not renting 191, per Ann 44 
V * 


I. * an Order to remove a poor Perſon it is HHcient to ſoy, That he S. P. Wer 
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464 Removal. 


yet a great Number of them were cor firm'd by this Court. And after ſeveral Debates it was reſolved 

r Cur. That it was not material, eſpecially becauſe of the Precedents mentiored above. Carth. 365 
Hi, W z. B. K. The Inhabirants of Wotton Rivers v. the Inhabitanrs of Marlborough in Wiltz, 
— z Salk. 254. S. C. 2 Salk. 492. 8. C. by Name of the Inhabitants of Weſton Rivers v. Se 
Peter's in Marlborough S. P. Poor's Settlements 10. pl 15. Paſch. 1-13. The Queen v. the In. 
habitants of Needham-Market..--— — 8 P. 5 Mod. 321. Mich. $ W. 3. The Inhabitants of Chia. 
ingfold v. the Inhabitants of Penhurſt. 


* 8 


— 


Poor's Set- . An Order was made to remove a poor Perſon from Chittinſton to 
tlements 271. to Penhurſt ; and this was quaſh'd becauſe it was nt ſaid, That one of the 
FIG 8 = Fuftices was of the Luorum. Holt Ch. J. ſaid, That ſome indeed had 
Mod. 321. been ot Opinion, That an Order was good notwithſtanding this Oiniſ- 
S. C. by ſion, and perhaps it has been ſo adjudg'd; But he was of Opinion, That 


Ns the this being a Special Authority to Juſtices out of Seſſions, it ought to 
oF Chiding- appear that that Authority was actually purſued, 2 Salk, 475. Mich. 


fold v the 8 W. 3. B. R. Chittinſton Parith v. Penhurſt Pariſh. 
Inhabitants a 
of Peuhurſt 2 Salk. 4:73. S. C —— S. P. Ibid. 475. Mich 8 W. 3. B. R. Anon. — 2 Shay; 
Pract. Juſt 22 cites S. C. For 2 Juſtices, unleſs one be of the Quorum, have no Authority to remove 
a poor Man. Ibid. 23. cites S. C. S. P. Ibid. 24.— Nelf. Juſt. 550. cites 8. C.-— <hay', 
Pariſh Law 194. cites S. C. For this Cauſe an Order was revers'd. Comb. 20. Mich. $ W. z. 
B. K Anon — 8 P. But if it had been at Seſſions it need not to have been ſaid. 12 Mod tos. Mich, 
8 W. z. The King v Rainſden. — And Holt Ch. J. faid, The Order ſhould begin, Whereas Com- 
plaint has been made to us &c. two Juſtices, Quorum unus, by &c. Comb. 420. cites Pool's Caſe. 

In an Order of Removal by 2 Juſtices it ſhould be ſaid, That they wvere Juſtices & Quorum n1us, tho 
the Quorum is often omitted; For it is a a Special Authority out of Seſſions Per Holt Ch, J. Comb, 
285. Trin. 6 W. & M. B. R. Ann Freneley's Caſe —— Shaw's Pariſh Law 180. cites S. C 


Shaw's Pa- 5. A poor Man ought to have Netice and to be heard before he be re- 
riſh Law moved; it it can be, it is fit it ſhould be fo ; bur not ablolutely nece- 
© 6." fary. Comb.478. Paſch. 10 W. 3. B. R. Anon. 


2 Salk 489. 6. If an Order be made to remove a Perſon from A. to B. and then he 
pl. 3 * ich comes to C. the Juſtices cannot graft an Order for ſending him to B. upon the 
BR & firſt Order, becauſe they are not Parties to it; But ſuch Order may be 
held accord- given in Evidence of a Settlement in B. Per Cur. 12 Mod. 419, 420. 
ingly. arr ig W. 3. in the Cale of the King v. the Inhabitants ot Long- 
crichill. 
Poor's Set- 7. Per Holt Ch. J. The moſt regular Way =) hows ve to proceed upon 
tlements 191. the 14 Car. 2. in removing a poor Perſon, is to make a Record of the Com- 
pus: enes aint and Adjudication ; and upon that to make a Warrant under their 
chaw's Pa- Hands and Seals to the Churchwardens, to convey the Perſons to the Varij 
riſh Law To which they ought to be ſent, and deliver in the Record, Per propris Ha- 
224 cites nus, into Court next Seſſions, to be kept there among the Records to charge 
Amy 2 the Pariſh; and that Record may be well removed by a general Certio- 
Pract. Tuſt. rari to the Juſtices of Peace. And Mr. Broderick ſaid, He had advis'd 
49. cites S. C. the Juſtices in Surrey to do ſo. 1 Salk. 406. Hill. 4 Ann. B. R. Anon. 
8. It was moved to quaſh an Order ot Removal, The Order was 
directed to the Overſeers and Churchwardens of the Pariſh of K. and , 
forth, That whereas Complaint has been made by you, (and does not ſay 
whim) Per Cur. "Tis well; Becauſe it refers to the Perſons betore- 
mentioned. 11 Mod. 265. pl. 5. Hill. 8 Ann. B. R. The Queen v. tne 
Pairſth of Kiddermitter. 
9g. The 2d Exception was, That there is no Adjudication ; and upon 
reading the Order it appeared, That as to the Place of his laſt legal 
Settlement there was a good Adjudication, by ſay ing, It appears to us 
&c. but ſaying, He is likely to become chargeable, is no Adjudication, 
without ſaying, It appears to us &c. And upon this laſt Exception tis 
Order was quaſhed. 11 Mod. 265. pl. 5. The Queen v. the Parith © 
Kiddermiſter. 


10. An 
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lee ee En 


—_ 
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10. An Order of Removal was thus, viz. We believe this ad An Order 
4 be true. Exception was taken to it; Sed non Allocatur ; and it is as , *<moval 


2 5 which was 
good as it it had been, It appears to us to be true, MS. Cafes. 10 Ann. eee oy M 


5. R. in the Caſe of the Queen v. Biſhop's- Waltham and Floram. the Quarter- 
11. So where the Order was, Whereas the Perſon iz all Probability is Scfhons was 
jhely to become chargeable, it was held good. Ibid. > ker ar be- 
4 auſe it run 


a theſe Words, ( viz.) Havine received Information that J. F. &c. and may b:come chargeable, therefore 
A believing it to be true, do order &c. whereas it ought to have been (Likely to become chargeable) ac- 
coding to the Statute 12 & 13 Car. 2. cap. 12. For every Perſon may by Poſſibility become chargeable 
hy there is not the leaſt Probability of it. MS. Cafes, Bill. 4 Geo, B. R. The King v. the luhabi. 
tanto of Teelby and Willerton in the County of Lincoln. 


12. An Order for the Removal of a poor Perſon was quaſh'd becauſe 
there was o Fudgment of the Juitices concerning the lait legal Settle— 
ment, bur only the Oath of a Il rinan. 2 Shaw's Pract. Juit. 53. cites 
Salk. 485. — And Shaw's Pariſh Law 229. cites S. C. [| bur there is no 
ſach Point there.] 

13. It was moved to Quai}; an Order of 2 Juſtices; The Order removes The Book is 
the Iv ite of J. C. late of Normanton. It was objetted, itt. "Thar it does not Here. 
ear when that was, it may be 5 or 10 Years ago; nor does it appear 
gat the Wile was in the Pariſh at the Time of the Removal. 2dly, That 
it is ſaid, Likely to become chargeable, and not ſaid to what Pariſh or where, 
may be it may to her Husband. The Court ordered them to ihew Cauſe. 

Poor's Settlements. 117. pl. 158. Trin. 1724. Pariſhot Normington v. 
Edlington. 

14. Several Orders of Removal have been gu7ſd, becauſe the County 
was only in the Margin, and rot iz the Boiy of the Order. 8 Mod. 310 
Mich. 11 Geo. in the Caſe of the King v. Auſtin. 


(F) Orders of Removal. Good. In reſpect of the 
Matter. 


1. LJUſtices may make one Order to remove ſeveral Families, and up- Shaw's Pa- 
on Appeal to rhe Seſſions, they may reverſe it Quoad one. me a 
Comb. 478. Paſch. 10 W,. 3. B. R Anon. 8 80 ” 
2. An Order made 6 a pror Man and his Family from H to C. poor's Set. 
Was quathed, becauſe igt not be removeal/: ; For il a Woman has tlements 
Children in a Pariſh where fre is ſettled and marrics a Husband ſettled in 256. pl. 297. 
anther Pariſh, it thoſe Children are above 7 Years old they are not to be Lites > vs 
removed, 3 Salk. 260. Mich. 10 W. 3. B. R. Anon. 
3. An Order of 2 Fuſtices tor the Removal oi a poor Perſon was 
i at the Quarter Sethons, and Lefore the porr Perſon caile back to the 
Pariſo, whoſe Order was quaſh'd, they make a ncw Order to fix him in another 
Place; And per Cur. it cannot be good, becauſe a new Order ought not 
to be made till the Party was come back; and if that Order had been 
confirmed here, it would not make it good, becauſe it was meerly void. 
12 Mod, 633. Hill. 13 W. 3. Pariſh of Goditone v. that of Eaſt-Grinſtone. 
4 Whereas F S. has intruded into the Pariſh cf A. and is likely to become 
charyeable ; Theſe are to remove him with 3 Children. Quaſh'd as to the 
Children, tor they have removed more than is complained of. Poor's Set- 
tlements 29. pl. 45. The Pariſh ot Ne wington's Cale. 
'$. A poor Perſon with his Family was /ertled at St. Brides, his Wife 
alter left him, and marricd with A. B. and had ſe vera! Children by him, 
the Fuſtices ſent the Woman and her Children i the Pariſh of St. Brides 
nere the firſt Husband was ſettled, and the Matter was lound ſpecially, 
and ſer forth in the Order that they had nor ſeen one another tor ies 
A ears. 
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See (F) pl. 3. 


12 Mod. 30 
Palch. 12 
W. 
by Name of 
the King v. 
the Inhabi- 
tants of 
Shipping- 
Farrinpdon. 
— Shaw 's 
Pariſh Law 
39. Cites 
| of 
Dalt. juſt. 
243. cap. 73. 
Nel Juft. 
448, 449. 


Years. The Court were ot Opinion they were Baſtards, and 3 
the Order as to the Children being ſent from St. Andrew's to St. pry 


Poor's Settlements. 77. pl. 102. Parith of St. Andrew v. St. Brides, 


mn 


(G) Orders of Removal. Good in Reſpect of former 
Orders. 


I was removed by Order of 2 Juſtices from the Pariſh of A. jr 
„ Warwickthire to Chalbury in Ox tordtordfhire, and from thence 5 
Order of 2 Fuſtices to Chipping- Farringdon in Berkſhire, It was objected 
that Chalbur) ought to have appealed, and got the Order upon then 
diſcharged, to which Holt Ch. J. agreed; For ſending the Poor Men 1 1 
34 Place is Falhfying the firſt Ord:r, which cannot be done but ty As pe, 
For the Order ol 2 juitices is a Determination of the Right agaiait 4 
Perſons, till it be reverſed; Chalbury ſhould have appeal'd trom the 
Warwickſhire Order, and got that ſet aſide, and ſent the Man back 
thither, and the Juſtices there ſhould have ſent him to Chipping-Farring— 
don; theretore naught. 2 Salk. 488. Trin. 12 W. 3. B. R. The Inh4 
bitants ot Chalbury v. Chipping- Farringdon. 
2. A. came to Peterborough ; The Juſtices ſeat him ro Woolfton y 
Paſs ſaying he was ſettled there; Two other Fuſtices ſeat him back to Peter- 
orough; It was held that the 2 firit Juſtices erred by ſending him by a 
Pais, it appearing he had a Settlement; but that did not juſtiſy the 
former Error; For where a Perſon is removed, it is by an Authority in 4 
Judicial Manner, and they may fend him forward, but not to che ſame 
Place again. Poor's Settlements. 84. pl. 113. Stamtord Baron v. Wool. 
ſton. | 
3. The Pariſh of Pottern removed J. H his Wife, and ſeven Children t. 
the Pariſh ot :37. Gs in the Fields. The Pariſh ot . Ges ſent thei bath 
to Pottern, without ever appealing to the Quarter Seſſions as they ouytir, 
the Order of the 2 Juſtices being a Judgment which continues of Force 
till fer ande upon the Appeal. Both the Orders were removed into the 
King's Bench, and the Court confirmed the Pottern Order, and quat.d 
the Middleſex Order tor the Irregularity. S Settlements. 126. pl. 


174, Inhabitants of St. Giles in the Fields he Parith of Pottern in 
Wilts. 

4. A Man and his Wife and Family were removed, and the Children c- 
peering to be Baſtards were ſent back again to the former Parith ; bur tnc 
firit Order was held final, and the Rule being granted to thew Case, 
it became abſolute. Trin. 5 and 6 Geo. 2. B. KR. The King v. Nor- 
Petherton. | 

5. A. and B. and his Wife were removed by an Order of 2 Juiti.c3 
from the Pariſh of C. to D. and the Order for Want of an Appeal at ite 
next Quarter Seſſions was confirmed; atterwards it appearing tat B. 1 
never married to A. the was removed back again to C. by another Order 
Fuftices, which Order was likewiſe confirmed at the Seſſions; LF 
Court were clear of Opinion that the 2 laſt Orders were bad, and d 
the firſt Order confirmed at the Seſſions whether upon Appeal, or 'o 
Want of Appeal , be conclu/rve to the contending Pariſhes upon te t, 
thority of the Caſe above. Mich. 15 Geo. 2. B. R. Pariſh of Berus. 
v. Balſal. 


(H) O. 


— — ee A. 
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The Effect thereof. | : 


1. TT was held by the Court for a general Rule in Caſes of Orders for SP. ver Cur ? 
Removal, That if the Parith, to which the Poor Perſon is reid ved, 12 Mod. 7 

goes not appeal in Zime, ſuch Order is conclu/rve to the contending Parithes, The i - 17? i 
and indeed to all Pariſhes, except where an After Settlement can be jixed. Tho te | 
Dalt. Jutt. 246. cap. 73. | the Parith J 
FA | 

8. P. 2 Shaw's Pract. Juſt. 25. — S. P. Sha“ Pariſh Law 230. cites Mich. 5 Ann. Gro S { 
Barton, and Clittow (Pariſhes) 4 


— Fe - —_— 


2. A poor Perſon was moved in 1694 from Net Starring to Findon; Twouſtices 
Findon does not appeal. In oo the Man comes to Thackham, and u 2 e 
* 1 : 7 ; . 3 . ' 0 OT LINNC 

ham ſends him by Order of 2 Fiftices id Findoa 5 Findon appeals, aud the de 


3 


9 — — ö 4 : QUIMLY ot 
Order was diſcharged. All 3 being now brought up by Certiorati, it Sub 
Was moved 10 quath the Order made pon a ppeal, and ured, That wa ie an Or- 
Findon was bound by the firſt Order irom Weit-Starring to chem, from e | 


* 
191 0 Avril 


which they never appealed, with Reſpect to all the W orige-and--are e 
concluded to jay, I hat the Place of his laſt legal Settlement was not Nan jo 
with them. Bur in the Reſpect of the Diſtance of Tie rhe Court could Han to 
. 2 — 8 Fatt . Th Ao $4 99 
not tell but he might have gained a new Settlement at 'Yhackham, and yr ne 
0 { g i 1 , menen 
that might appear to the Jjultices, and they might have good Ground to Hinter sen 
diſcharge the C rder ot the 2 Juitices; then the Counſel oHered to produce fi ex. 
an Affidavit, I nat there was no new Settlement proved; but the Court ‘, 
held they could t examine that by Affidavit, nor enquire thereby into rhe Ne be ſaid 
. . * ' . 7 EY FOOY AJ 
Reaſon of making the Order. 2 Salk. 489. Hill. 12 W. 3. B. K. Tue {oe 2 On 
Inhabitants oi 'Thackham v. Findon in Suilcx. the 12 
| 2 a Noy next a- 
netler Order by 2 Juſtices <vas made ſor the Removal of the ſaĩd Man from Handſey to I ſinototue, np om which 
i ere was no Ajead. In Sept. next there cu an Order by 2 Vice to remove the laid Dian from ite to 
Alaerten aforeſaid, all the Orders were removed by Certtorurt, and the Court was moved to quach the 
za, becauſe the 2d had become ubſolute, there ber'g no Appeal from it. "The Counſel on the other 
Side agreed that the 2d Order became abſolute, ard bound all Perfons as to all precedeat Seitlements, 
but infiſted that it ought to be intended that the Nan had gained a fubſequent Settlement in Alderton 
between the Time of the 2d Order and the 3d; But the Court held, That ſceing the Mn wa, tired 
ufo Felingtowe by the zd Order, if he hai gu ted a ſubſegquent Settlement in Al erton it bughit to ap— 
ar, and for Want of 1ts appearing quaſh'd by theizd Order. MS. Caſes. Mich. 4 Co. B. R. Ihe lboun 
of Alderton v. the Town of Felinptowe. ; 


3. A poor Perſon living at St. John's Wapping, came and od 7 $5 Pais was a- 
An'rc5 Holbourn, and there gained a legal Yeithericat, and then removed ESR TD | 
6% i, Clemen:*'s Danes, and there gains a legal Scitlemeat, and then £108 1p The 
back to St. John's Wapping, from whence he is removed by an Order of 2 E in v. Pe- 
Fuftices to St. Andrew's Holbuurn, who let „lip the Opportunity of appeals teroorough. 
ing at the next ©narter Seſſions ; but atterwards got the ſaid Perſon wo be te- 

ned, uy an Order of 2 fuſtices to St. Clements Danes; For St. Andres 

Holbourn did nor know until after the ©1arter Yeffions thit he had , and 4 

legal Settlement in St. Clements Danes imce the Settlement gained in St. 

Andrew's Holbourn; This Matter being reierred to Judge Powell, he 

deſired the Opinion ot the Court in it, who all held that the P'erſen 

ought to be ſeirled in Sr. Andrew's Holbourn, for they having mitted the 
Opportunity ot appealing it is conclu/rve upon them, and there cannot be 

a ſubſequent Order ot 2 Juſtices to remove the Perſon to another Parilh, 

and this is for the Benefit ot poor Perſons that they may know where 

they are to be ſercled. MS Cafes. Hill. 3 Ann. St. Andrew's LHoibourn v. 1 
St. Clement's Danes. | 
4. if a poor Peron be removed from the Pati ſh of A. to the Pariſſ of B. 7 y 
Oer of 2 Fuſtices, and the Parith of B. remote him to the Pariſh ot C. 

the Order ot luſtices removing him to the Parith of B. is become final 

becauſe B. 4 att een to the Quarter Seſſions. 10 Mod, 84. Paici. 

11 Ann. B. R. Anon. | 
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Afterwards 
Hill. 10. W. 
3. This was 
moved a- 
gain, and 
then Holr 
and Gould 
held the Ad- 


5. A poor Perſon is ſeat to the Pariſh of Stepney, who do not appeal c 
E xcepticu was taken that the Removal ought to have been to the Hainle; of 
Spittlefields 3 For Stepney is divided into 4 Townthips, and the Poor 
have been removed from one Townthip to another in the ſame Pariſh, and 
the Starute takes notice of Townthips as well as Pariites, and Spittle- 
fields is a Hamlet of Stepney. Per Cur. If a Perſon is removed to 4 Wrong 
Place that Flaceought to appeal, and fo Stepney ought to have done it jr 
were a wrong Place, or elſe the Order will be conclutive upon them; 
but this is a Matter here out ot the Record. Juſtices of the Peace are not 
obliged to take Notice of the Diviſions of Pariſhes into Hamlets and 
Townthips, which maintain their own Poor ſeverally and diſtinctly; and 
Stepusy here upon an Appeal mighi have ſbetn that the Perſon did belong t 
the Hamlet of Spittlefields, which might have been a reafonahle Cauſe to 
diſcharge the Order; 'Two Hamlets within a Pariſh are the fame as to 
Pariſhes, yer Churc: wardens are Overſeers of the Poor ot the whole Pa- 
riſh (tho to divided) and have a Super-intendancy over the whole Hy. 
lets and Townſhips. MS. Caſes. Paſch. 11 Ann. B. R. Parim of Spit- 
tlefields v. Bromley. 

6. Two Juſtices make an Order on the 20th of November to remove the 
Pauper and his Family irom A. to B. and at the next Seffions, no Appel 
being broueht, the Parith ot A. gets the Order to be con/irmed, and at the 
Eaſter Sethons following the Pariſh of B. appeals, and then the Order of 
2 Juſtices, together with the Order of Confirmation is fer aſide. Now it 
was moved to 1:t aſide the laſt Order ot Selhons, and that the 2 former 
Orders might ſtand. It was held per Cur. That it was not necefſiry on 
the Statute that he Appeal ſhould be brought at the next Seſſions atter the 
making ol the Original Order; But that it gent ii made at the next 
Se/rons after Service of the Order; For till then the Party has no Notice to 
brins the Appeal, and cheretore can be in no Delault. Trin. 16 Geo. 2. 
B. K. Parithes ot Northbrady and Rode. 


(J) Orders of Removal confirmed on Appeal, The E. 
fect thereof. 


1. N O Juſtices of Peace made an Order to remove J. R. his Wife 

{4 4 3 Children from Rowborough zo Broad-Chalk, which Order, 
on App: 121 to the Quarter Seſſions was confirmed, After this R. with his 
Wite dz Children came iuto the Pariſh of Downhead, whereupon 2 
Fuſtices reciting the former Order and Confirmation ordered him to Broad- 
chalk + And now it was objec'cd to this Order, That it did not appear 
that one ol the juſtices was of the Quorum. Mr. Northey on the other 
Side argued it was not neceſlary here, becauſe it was not an Original 
Order, but an Order made in Purſuance of an Order ot Seiſions: And per 
Cur. a Settlement by Order on Appeal binds all Parties; I the por Man 
goes to the Pariſh from whence he is removed, the Seſſions muſt ſee their Ore 
der obeyed ; but if he goes to another Pariſb not concerned in the Appeal, then 
it is proper for 2 Fuftices of the Peace to remove him to the Pariſy where be 
was ſettled by the Seffions by Original Order, but then it muft appear therein, 
that one of them was of the Quorum. Quaſh'd. 2 Salk. 481. Hill. 9. 
3. B. R. Pariſh of Downhead v. Broadchalk. 

2. A. came to Harrow, and being likely to become chargeable was 
removed to Ryſlip; Ryſlip appeal d; and upon the Appeal A. was g 
to be ſettled at Ry/lip ; Atterwards Ryilip diſcovered that Headon ws 
the Place of his laſt legal Settlement and ſent him thither; and d 
Queſtion was, Whether after the Adjucation upon the Appeal, Rytlp 
was not eſtopped againſt all the World, ro ſay that Ryſlip was not che 

| - 2K Place 


outs Py 
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place ot bis lega Settlement? And Per Holt Ch. 1. Ry/lip 1s eftc opp 'd, to Judaic Action 
fer otherwite; For it Kyllip had not been the very Place ot his laſt * OG 
&rclement, che Jultices muſt have ſent him back to age: who were or 11 

frlk pe ollelled of 21m, tor that Reaſon, becauſe they were Dot fiefled of P:rfons an 


him, and! he did not be ding to Ryflip; And now hol is in Elect the ſame Places, be- 
Que _ _ ain, viz. Whether he belongs to Rytlip2 which Queſtion has e ite 


Pi f f ö 
deen eady 13 5 rmined on the Appeal, who have adjudged that he was %%% Roof 
ſect rp at Ry lip; Now this Point being determined, the Ippe al mult % &y bis $1125 


bc wan and "conclulive, otherwiſe there would be no End oi Things z # i ce 
the rather as WO Ky! lip. ttt, Becarſe Ryllip was Party to the St - eat: But 


5 as to Har- 
herein chis Determination Was made, and vet H. may be Ettopp*d. row (Hr he 


where it is not Se to the Suit; And Holt Ch. J. remembered the had been 
Cate vt Thor n ts 19 43 ichering - Where it was adjudged, That it H. formerly re- 


be adjudg a 0) > fu; alt1ces to be cue Father of a Baſtard C hild, he is E- moved by 


| them to 
jtopp d againii ali Hankind to jay the contrary, and any Man may call feng =; —_ 


hin! ſo at his 45 Alu 2 Salk. 524. Much. 10 W. 3. B. R. between the thut Orde Þr 


15 


Inhabitants ot ene Pa ih of Harrow and Ryllip. reve od) 
they \ CIC A 
Liberty to enim to any other Place, and were not by topp'd; Becanſe the Juſtices on the * Cal 


4 nod ud Ne öalm IOW. da 7) ſettlea 27 Her „ tl 10. they 40050 dg. d him now to bc lettled ac N J 55 


ſo that the rer POuNT was ot trie q ; , bur. [ urton ang Rok-! Jy CONT Am} ratur. I! b. 1 
Fav Key. 294. 8. C. By Name of the King v. the Inhabitants of KR. fo, Hendon, and Harrow; 
But ſays, hat Lurton |. Was o. 0 1 105 ner it WAS ver Hard TO CO clude & vilis amt a 34 Partih, 
which was di covered af er tie Ao UCL 1 Ape 4! to be the Place of te lat cel Settlement. 
Ard (by him it 15 contrary to the Pra'tices wt ail the Jullices of England I co adjiornatur.-—— 5. C. 
Ld Kam Rev. 425 Where nou — 1 J. and Gould |. were of Opinim tan Kyi, wascowlunded © bit 
Roel by 4 was of pin ion that the APP ea to the Se 11095 was nat Hal u. an Gai, bur it miy be re- 


moved ito B. R. ard exemiccy there uy vithe Merits. 1 arten J. was of Otüm that Ryfho ſhontd 
be C71 iu £0 Sun \{l . bur i of v4 TL i{t tiendo i, bo ns © H. 10d )} V. as 10 Pa 'y to the Sit ie 
(ou 4 beirg divided, it WAS * wh Ed 1111 the Den erm. 


| * " ; 1 og, © * 0 * Y © 
Poor's Settteme is 224. pl 2/9. CRes S. C.— 5 Mod. 416. S. C by Name of the Piriſpb of Ryflip 
* 3 = . L * , ; 5 . 1 1 „ 5 3 > „ } 5 . * 
r. Hendon— 3 Sk. 20. S. C. by Name of the King v. Ryillb. — Smw's Parith Law 168 cites 
”Y 3 - 1 * 3 1 1 * * 1 ! | : , N 1 » | 
. s 25 . k * 01 1 Ihe er f Oe muy ():] 145 Tir TP. * Ty . 7 to att i "bd Rs © fil "TIT. - {1 4 
- - Y * 44 5 % * 11 ' 12 * 1 * A — 1 i 
ſewing any ler Pia. ettlemeut will di'tharg 0 der on the Ahal, An there is a Diverſety 
133% 5 ' R % . X * , 
þ-t vec Ar. Nee * Go jt Are, 24 42 06. IN . f op ity 9 7 $4 - . 89 2” 3 W.- 4 Lie TINA — 
Matter 35 "ks urge sto a'! P. aces but the Place to which tne poor Flan wilt wilth up the Anal 
* % # 1 oe 11 7. let Er 2] 52 PI! . * = % 92 0 * iD » © a 4 
WA d. ter mined [ S311 [TY] Ve * He IACC CT ulis e \ 1 enn g +l 1 i Tis Lal Co: & 2 34 \ 11 '} 
* : 1 1 * () 4 a * * 4 . Rt Fa " 0 N 1 4 ' , 19 0 
h- ** * 10 ein 10 500 UM, A Li Tie re EY 1110 ke ic Ct Citi 170 185 LUI 4 ! 10 * 1 — e int - l r. 4. 1 
* * 3 * * 0 $43 a 1 3 1 1 7 N | * 
Ann. 5. N. Sa nd 1 ariſh V. Shers geld Par Ih. W ao 2 0 ' „ ww , 6 X 111 Ys „„ pr tener, 
* . — n by — 11 1 . . C 5 1 * 
ust ( te uw. . Ck? % 8. bt . Sh. u. 5 Pr. iCT. Juſt. 44 % + CF Wu 2 8 5 . |. 44 \\ » ne, 
6 b * Thi 4 Ln 1 1 * . * - 
bid 28. — Sau Pariſh La boi Eites'S eee, ona Mall tat; 
8 MC Een | 7 ; TS Ps 
88. CITES: &. — Fol Cot TTYELEMIN IS: 0:1 ON 2} pen 15 GH 7! | THIF | is N. tlie ene 
0 F . 3 i * 8 # a : N 4 . ' * T3 1 3 . pn 3 2 a % 
Partie alt ICT A. Se eme ks Which Can t f avi iacd OY CSI ANI x £7 . bd L0L345 40 » EW: 9 17 *. 1. 
1 oy: 1 7 ' 2 1 >» * 9 1 _— \Y, a ) ( , 
f 2 Sa K. 4 Ni V. l M \\ - <i . K. Nir ton 1 ariih . 6 13 y SULAT Arad Ty 6 as 181 110 08: % \ * by 
. FE. Er. _ ! FÞ.< os 4 N11 75 
Nan » N. ine Kip M9! 6 al N r Rliaton. 
. Ihr : m J 1 - * 7 » Y* £4 % |» . MN J A p #; : 5 » KT, L's , - . 
It a Ip ap „ utiles tor the Removal of a poor Perſon be ron fone en ol, the An e are 
. , hs 4 $45.1 1 „ 7c La bs oa: Rd " t | * 1 40 = 9, 6 0 * , a ) a or 4. 4 s i 9 44 . 1 
ever Conc!!: de. "10771! C4 b* S — Tie ts C v & > CL r 1:4: 007 | of ("1 15 1 1 % I )} 1 „ , 1 1 72 
. C . i 1 » | * 5 17 1 | N U 12 F 1 g * [ / | I , | de ; ö tt 
tha ; 14 1501 u. 110 LET Sx { PINL (QT 11 en ww k C -- tl: I * 1 4 F 7. \ 180 #1 Tor "(Ti * 770 4 . Lr * 
* SY 1 1 | i _ * y 4 * a M 0 10 I 4.4 b v6 
Mav 5 10 mint: thy 73 — 41 0 ow or 1 fu! 15 Les, fe 5 In. This 1453, Tritt [ | Wh 5 01 bs 61 A a6 t', i het 
* , 111 D ty x 1 : 4 ' * 5 i F = 
Place's being tlie Place of ts alt egal Setrlemeat may be rien in E.c:d-;ice at the Scihons wn the 
7 " * 7 "x 
Heal. Per Cur. 12 $4 8. Prin 13 W. 3. Avon. 


— 7 5 A, ; * 
moved to quaih an Order of Juſtices, for that there was a Tron Apreal 
I 5 1 j and rhi: the firſt Or- 
former Oder tron the Parijl Ot A. to the Puriti 61 Pet We Ich, alid TINIS ee eee 
Order being a u u Appeal to the Seiſions, it Was ui not only be- gl the 
tween the Perilis that were Parties, but all orh ers, except a ſal ſequent Paris arc 
Lettl cold be vid ad cut ; that cheretore this Order, A 55 u Was to re— tor os SO CONS 
93 Ciunſſeqꝭ ac to 
move one W. P. and K. his . ite, together with 3 C nildren from Pet- n 
worth to Ringmore, thould be quath rd; and the Court held this kxcep- ;; Ni 


tion good. 10 Mod. 25 Trin. 10 Ann. B. R. Petrworth Pariſh's Cale. 3 Pitch, 


* F 
T A 


W.. 2. 
The R ing againſt the Tanavitants « f Shl-pingfaringdon. — S. P. per Cur. Poor's Settlements ©.4. pl. 
112. Tne King =. x * e Tt! habita: ns of Pack worth. x 


A Difference was taken between an Order of Reer ang an Order 
01 ic A HAV HIGH 5 Fort! 118 Nut be taken to purſus the Orizit ny Onur, and 
! 


ve lounged upon the fame Reaſons ; and therefore mult 141} to tha 
6 D Ground 
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Ground if the Original Order be erroneous. Gibb. 255. Paſch, 4 Geo. 2 
B. R. in the Cate oi the Parith of Sympſon v. Woughton. | 
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(K) Orders of Removal Repeal'd, and the Effect 
thereol. 


Sort 88 rt. IF poor a Perſon be removed from une Place where not legally fe 
75 1 to another where not legally ſeitled, the Sons upon Appès 1 i 
OG gha the Order, but cannot remove to a 3d Place. Per Holt. Cu 


mY 286. Trin. 6. W. & M. B. R. Wale's Caſe. 

Ld Raym. 2. A poor Man by the Order ot 2 Juitices was removed frem t. ae Pa. 
Rep. 513, rith of $7. 44. to the Pariſh of King foa-Bowſey as the Place 01 a is lat le- 
Poor's Set- Ful Settlement, rom which Order Kung en appeal'd to the nent ut 


tlements Seilions where the Order as diichargca ; Aſterwards this poor Man 
25. pl. 315 cent to Bedldiug hum; From whence by another Original Order of « 
enes >. = tices, he was again removed to King ften-Bowſey which lait Order tir 
2 Salk. 4% 7 3 9858 
Hill. 11 W. removed by Cerciorari into B. R. it was now Beider that it mi. ghr bs 
3. B. R. ualli d; becauſe upon the Appeal Kingſton had been diſcharged, u 
cites d C could not be it that had been the laſt Place of his law lul Sertie nend, 
Hur 3 theretore it was inliſted, that Kingſton was finally acquitte 15 Bar V; 
che 1 Cur. the Order made pon the Appeal is final to none but to the c. 
Sb 2 Pariſbes who were Parties to the Appeal, and not to Stran gels, as 5 ing. 
Fhau 8 ham is in this Cafe. Carth. 516. Hill. 11 W. 3. B. R bedingham Pa 
Prac. Juſt. 28 rith v. Kin: 2iton-Bow ſey Parith. 
2 Salk. $32: 3. A poor Js oiman with Child being tnmarried, was oY Order of 2 


R Juſtices remove: 4 from Weftoury in W ies to Cofthamn, ana brunt ic} 


* C. : by 
A gb + there; Cottham appealed at che next Seſſions, and the Order do row, 7 
tlements. Atte TW: rds by Or Aer of 2 Full: Ce the Child — 4 ſent 6: AC? to ( Ut {1 H. 22 5 LiICY 
140. pl. 191 apps aÞ'd, and the O. dr was confirnd. At laſt all was rei * ed inte t. 
cires 8. . And per Cur. /e Birth at Coſtham did not jetile the Chiu th eres“ 3 
6 Mod. 213. \ 

EP ace it was Hude an tit gal Orger PT. cured by V eitbury, which rat ler 1 


Shaw's ba- 101cifed, the Maccer is ao more than this, that caey Uuiily ur; d 
riſh Law the Woman to go thither. Salk. 123. Trin. 3 Ann. B. K. Faid er 
6 VWeſibury v. Coitham. 
2 Sind '; Pract. Tult 48. cites S. C by Name of Corſham v. Weſtbury. 

4. A poor Perſon was removed from A. to B. The Order c as 9. 
Alter wards A. ſent him to D. this Order was likew:/e qu3/d. Altet— 
wards che Parith ot A. ſent him to B again; And it was inoved to quath 
it, becauſe there were 3 Months intervening, from Auguit ro De. inder 
jollowing. On the other Side was cited the Cale of Bar roa an 
glebp, * there there were 9 Months interventn” lrom the Time 0: Ts p 
frit Removal, and quaſh'd ; the Court nor intending there Was any lite 
ſequent Settlement. Quod Curia conceſſit, and the Order was du. 
Poor's Settlements. 113. pl. 152. Paſch. 1723. The King v. the nua. 
ol Carlton. 

5. It an Order is cls for Form at the Seſſions, which is n 50% 4 Order, 
and after they ſend the Party back; yer the Order being good, . 
/inal, and a Bar to all ſubſequent Orders. Poor's Settlements. 1 19. pl. 
160. Hill. 1724. Moyer Hanger v. Warden in Bediordthire. 
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(L) Orders of Removal. Directed to zhoz. 


. Verſcers of A. are to remove, and they of B. to receive; and 

one Order was directed to both Par ifhoes to remove and We , and 

theretore quaſn'd; For it is entire ; and tho' Counſel ſaid, Here is a good 
Judgment, that they were latt legally ſettled in B. yet © the Courc an- 

tweied, That was bur the Opinion of the Juitices, and the Foundation 

ot there Judgment vw hich is, That he be removed &c. Cumb. 325. Paſch. 

„W. z. B. K. Ti he King v. Trinity Parith Exeter, alias Belvin's Cale. 

2. Warrant to re/ove a poor Aan was directed to the Cinſtable &c. and Shaw's Pa 
ſays nothing 0) Ch. M :/den or Ovoijcrs, Yer Car. lince the Conttable has * 8 
executed che Order it 1s well enoug h, o' in Strictneſs he was not 850 cites 
bound ro obey it, tho” directed to him; For it a Juſtice direct his War- * That 
rant to auy Perſon by Name who is no Ofhcer, the Perſon is not bound by this ir 
0 obey It; but it he does, and ic is a Nat dor Wit! hin the Proper Juri Mould ſeem 
dict ton of a Juitice ot Peace the Warrant will bear him out, and he m. Ly en 


7010 under it. Carth. 449. Paſch. 10 W. 3. B. R. M angſord v. Peace my 
Brandon. im Guerra 
Sec RY MC 


Two Orders were return'd; The firſt for ſettling a poor Man, and + Su. 256. 
he ſecond a Conhrmarion of the firit, upon an Appe: 1 Quarcer- wh F 155 | 
Seſhons. The firſt Order recited, ＋ f at whereas ( mp! int has been 3 Tank dne 
made to us &c. That T. G. had of late intrud 0d into the Parifh 01 St 65 


* 


George's, We FROR e hin to be laſt legally! ſett led at St. Olure 's. Tee rihumer . 
ate theretore to require you LO CONVEY the ſaid T. G. to the Parith of St: Net Jill. 
Olure' 8 3 And che it}! ct.. 11 Jy 90 the Order W 48S, Ti | 5. Cu. a #71 6 , 7 2 * 
and Overſeers of the 1 oor oi the Pariſh of Sr. ( LY C'S Quuth'd 5 4 Or San“ p 


the v (? ug ir, d C41 ny, order the Parill. $35 Ces * ere che In ration. 11h TI av 
v; made to make the Removal. 2 Salk. 493. Sc. George's (lnnat E 193 & 240 


1. St. Olave's, Southwark. cites K C 
Dalt. Iuſt. 


48 22 
248 cap. 


5. C. — 2 Shav*s Pract. Juſt. 26. Cites 8 Co — * e tion being taken to the Dire c 11 of ©: 5 

The Ch. |. by E 5 was not necefiary ; Becauſe if rhe Fattices 1 low the Werds of the A0 t. 

ei.) Order te foor Peri Aon reoted go 171 fuck a Pa: in h to ſuch a P A rij, tl. e nelle ro more, neither 
need the Juſtices order: 125 ci the Perſon is ſent 10 receite and p nie {or Lim ; hecuute tlic 
Act does not make ary Provifion 0 E this „but O ily ſpea: 8 of the Re: oval, and ine 101 ler 1s of Conſc- 


cuence. MS. Caſes. Hill. : Geo. B K. 


4. An Order recit-d, Whereas J. S. and his Wife were laſt ſettled in Shaw's Pa- 
Sypeon Theſe are to ordev you tre Churchwardens of Clypton to Yepd ir tg ri Law 
the Pariſh of Ravi ich, and to relieve them, they being 10 lick that they S, bu 
cannot be remored. 5 Fur. Juſtices have nec) Aut! 1011 ty 10 (off f x ih Edj. 
iT Ojicers out ot another Pariſh, but are bound to F. the Poor as tion it is 
lug as they continue with them. And Per Powell, No Pariſhioners 2, — 
ae to be relieved tiil they are carried to the Parith. Qual]: . 1001 s pus 3 lust 
dettlen epts 31. pl. 49. Paſch. 1712. B. R. Clypton (St. Mary 8) v. 29 he's 


Raviftock in Devon. — MS. Ca- 
ſes, pl. ] 


Trin. 11 Ann. B. R. S. C. by Name of the Queen v. Raveliloct Clubavicants.) 


5. E Order by 2 Jultices was directed to the Churchwardens Ec. of Bin- 
4, aud to the Churchwardens &c. of Banſtead, and whom it may cdu 
%, And it is not laid who to convey or who to receive. The Court 
kemed to incline, Iliat it ought to be quath'd 3 Sed Adjornatur. 11 


Med. 268. Trin. 8 Aun. B. R. The Parith of Binficld v. Banſtead. 


ficer to execute this M arrant. 
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What. 


(M) Expences allow d. 


Exception 1. 9 Geo. 1. cap. J. NAC TS, That F the Juſtices ſhall at hi; 
was _ to Het. g. Dnarter-S Mons, upon an Appeal concerning tht 
699 i. Settlement of any poor Ver, In, determine in Favour of ihe Appe ant, they 
c Ns at the ſb I award the Appellant ſo much Money as ſhall have been realunal- ly pai, 1 

eſſio: p y the Pariſh on whoſe Behalf ſuch Appeal was made: ſor the Relief of fach 


00 Fe W For Perſon, to be recovered in the ſame Manner as Coſts on an Appeal, 9 
0 389 M. z. cap. 30. 


croers hL, 1 


tor Coſt 
a aloat (2 ine fo much "au experded or laid out. The Court ſaid, It appears by the Oath of the Parties t 
o mus u was laid out. A 2d Exception was taken, That the Order ſays it was ufer 1025 tte. 


teat, and does net ſay, J ere cas ary Appeal lodged. But the Court ſaid, It was well enon gh; Fort! 
mult be an Appeal, or elſe they could not hear | it; ard they weed not be ſo nice as in 1 recia Picea. 
So the Order was confirmed. Foley“ 5 Poor Laws 247. Paſch. 12 Geo B.R. The Pariſh of Maid. 
Bradley v. V\ allingford Pariſh in Wilts. 


— 


r = — o - 
— . ——— ,,. 


— — — — 


For more of Removal in General, See Baſtardy, Certificate Van, 
Selltous, Settlement of Poor, and other Proper Titles. 
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Ws 4 A. les ett cm fen, 14 be, pes -, == 
3255. nur ee, e ces .. 
dee Reſ-rva- (A) Of what Thing it may be granted. | 77Tat Ell: 
ton 3) Il] 8 bh. F 77 hg 5 
Crantee 2 have by the Words. 


14.8 Br. Corfir= 1. IF a Man leaſes a Manor for Lite, and after grants a certain; Re 
..1 mation, pl. to ta de Out of the ja! d Manor, by the Hands of the Leileg and h. 


3 
N I © Ida Aſſigus, ard ot others into whote Hands foe-er he d ros thu 
. OE ET ny = 8 NN Pg * * w 4 EP A + | pu » | . 
fl 1 Grants, pl. COME: Gd 49. u Zusa Drank in Fee, and Dall cantinue a. er the 
1 75. cite S C. O:ath « Gs che Leure Of the Hanor. 26 Au. „8 aohadg d. 


SI 
EZ 
— 
5 


- — — 
ay SA ˙ ws og” er ů — —ẽ ² —à9r＋) 94 Gagne * >, it I 2 
7 . : LES _ — 


Ihr Revrs, 

pl. 14, cites 5 C. bat J go nut eve thoſe Words of (Taking by the Hands of the Leſſee and hi 
Aihenrs, ard of others inte wind Ws ds ſoever the laid Manor ſhall con e) in any of the aid is 
cited out of Brook: but ir is in Lib. Aſl. pag. 26. b towards the Frd of pl. 38. which is very | 
and is there mentioned in a Nota, but is rot mentioned in the dtate of the Caſe. 


— 
— — 


add * 
— 
— 


hb «oe „ - 


Il || If a Nan leaſes his Land to J. S. ſer Life, rengring 2s. Rent fer Au 
1 and after grants io anther 2 5. out of the Land which J. S holds of fim 'f 
[| Teri of Life, to the Grantee and his Heirs during the Life u H 
[| this thall be taken a Grant of the Nets Rent by him in Re: rt: „ 
| the Grantee hall have the Rent tho J. J. die. Br. Rents, pl. 2, 
34 Atl. 4 Per Shard and Fither. | 
But if a 3. Atfiſe of a Rent out of a Rent lies not; For a Rent cant ts 
og nes" our of a Rent, by the Opinion of the Court; For the Statute (1 d . 
11 ring; . ite Athie in loco certo caplendo, which is not a Rent, and 
| [| Marks Rent, caunct be put in View, Br. Allie, pl. 2. cites 3 H. 6. 20. 
83 and rhe 
. Feoftor grants 2 Haris Parcel of the 5 Marks ; this clearly 1 is a good Grant, with tlie Attoroments 
Tertenant, as it ſcems Br. Grants, pl. 3. cites 8. C. 


* 
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. 
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4. A Rent cannot be granted out of a Piſchary, a * Commun, an Ad- Tue mutual 
voor, Or ſuch like incorporeal Inheritances; But a Rent may be grant- r 
ed out of Lands or Texements, whereunto the Grantee may have Recourle, Ae p 
Pittrein, or which may be put in View to the Recognizors of an Aſſiſe. charge d 
Co. Litt. 144. (X) Thing with 

| Rent which 
is not chargeable by Law; As out of a Hundred or Advowſon. Rep. 23. a. b. Per Cur. cites zo Aſſ 5, nor 
out of a Tair, cites 14 E 3. tit. Scire facias 122. The Earl of Kent's Caſe. — * Cro. J. 679. Saunder- 
ſon v. Harriſon. 


(B) Rent Seck. By what Words it may be granted. 


1. IF Rent be granted Percipiendum apud the Manor of D. and it's P. And 
it be Arrear that he ſhall diſtrain in other Land, in the fame or Per Cur. 


other Counties: This ts Bent iſſuing out of the Manor of O. and , 


not out of the other Land; but the Oiſtrels is but a 2enalty. 41 1/4461... 
E. 3. 15. b. 41 All. 3. Adjudg'd. made the 
Rent to be 
iſuiog out of the Manor, as if it was Percipiend* de Maner* &c. and ſo it is Rert-Seck ont of tiefer of 
and a A 7 out of the other Lands where the Diſtreſs is limited, and Aſſiſe lies well. Br. Charge, 
pl. z. cites 31 E. 3. 15. 
Br. Aſſiſe, pl. 359. cites 41 Afl. 3. That the Grant was to diſtrain in all his Lands in D M. & R. and 
—_ the Aſſiſe was brought in D. only put in View, and M. & R. were in another Countu, and vet Noch; 
; For De, Apud, In, Vel, De tali Tenemento, are gocd Words of Charge, and the Writ awarded gout, 
-—--—- 8. P. as to the Ne, Apud &c. Br. Charge, pl. 26. cites 29 Afl. 23. Per Thirne. : 
ifs Man at this Day grants a Rent Percipiend * de Terris & Tenementis ſuis in D. or exeunt* de Perris 
dus in D. and <vithert Clauſe of MY this 1s a Rent-Seck; and if the Gramce gets Scifin, he all 
have Aſſiſe, and Denier of it is a Diſſeiſin. Br. Rents, pl. 21. cites 9 E. 4. 25. 


2. Ił a Pan grants a Rent Percipiendum in Mancrio De Di. this Thid. pl. 33. 
!5 a good Rent Seck ung out of the Manor. 4: Af. 3. er whe SD 
wank. 5 A Oe 
3. So if a Man grants a Rent JZercipiendum de Manerio de D. 

it 5 good Rent⸗Seck ſtung out ot the Manor. 41 Ill. 3. Per 

Tank. 

4. If a Man obliges by a Condition himſelf; bis Goods and Lands, See (D) l. 
in ſuch a County, in ſuch a Sum, It the Condition be not periorncd, ro. I) pl. . 
this is a good Rent iſſunng out of the Land, tho there are not % 


granted * 


Words of Taking, nor in what ]Iiace nor Vill to take. 18 E. 3. 1 to ano 


al, 


er ti 32. b. 18 All. 54. b. ther, aud by 
Condition 
band him and his Goods and Lands in 2 Counties, and it was held a good Charge to diſtrain if there be a 
and his Cauſe of Diſtreſs, but not to have Aſſiſe; and <vithout Diſtreſs it jeems a good Rent-Seck, if he gets Ss i- 


in. Br. Charge, pl 21. cites 18 All. 1. 

If one ſeiſed in Fee binds his Goods and Lands to the Payment of a yearly Rent to A. of B. this is a good 

Earn. with Power to diſtrain, albeit there be no expreſs Words of Charge, nor to diſtrain. Co. 
t. 17. 4. | 


5. Ika Han grants to another and his Heirs un Annual Rent of Br. Alfie, 
20 8. of his Mill of C. Percipiendum Annuatim de Se & Hyrcdibus ſuis ov 8 B. 
n perpetnam, Sy thaſe Words this ſhall be a Rent iſſuing out of the Cn, o 
Pill; For it ſhali be intended by the laſt Words, That he ſhail take 24 cites s. ©: 
the Rent of hun and his Heirs in his Pill. 22 All. 66. Adzudg d. | 
6. Ika Man grants and confirms to another in Fee 10s. Rent to take The Book is 
our of certain Land, which Rent he has of the Grant of his F:r'ier p 
tho he never had any Thing of the Grant of his Father, yet this mall „% you 
«ate a Kent. 26 Aft, 38. Der Skipwith. 295 Rent ; 
Jour Life, to tabe of my Land, which Rent you had of the Grant of my Father, thy" vou had wh Hoke ny 
hing of the Grant of my Father, this is good Title to have Aſſiſe. 26 Afl. 38. Per Skipwith. 


6 E b N 


222 
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7. It a Man leaſes a Manor tor Lite, rendring $51. Rent, and 
Fol. 424. + EET to ets tor his Lite, to take 11 ſaid Manor 17 
See (A) pT1. Hand. ot the Leſſee, and of whoſoever Hands the ſaid Manor ſhall come 
into; and after the Leſſee for Lite of the Manor dies, yet the Rent of 
the Grantee ſhatl continue for his Life, and the Manor ſhalt be 
charged with it, tho the Rent reſerved upon the Leaſe be deter. 
mineo. 26 Af, 38. Per Wilby, 
Br. Confir- g. So if a Man leaies a Manor for Lite, rendring 51. Rent, and 
pgs 4 atter grants this Rent to another in Fee, To have after the Death df 
5 the Tenant tor Lite; This is a good Grant of the Rent, tho' the 
Rent reierved upon the Leaſe for Life be determined before it com 
niences. 26 Aft. 38. Per Wilby, 

9. If J recite by Indenture, that where I have granted to G. a Ren: 
iſſuing out of my Land for Life, I grant that alter his Deceaſe the 
ſame Rent thall remain to B. in Fee, àlbeit that there was no ſuch Grant 
made to G. yet B. ſhall have this Rent, 2: D. 6. 11. er Mark. 


10. If Rent be granted out of a Manor, the Demeſnes only, and uf th; 
Service, are charged. 5 Rep. 4. b. 

Cro. E'649. 11. A. Leſſee for Life, in Right of M. his Wife of a Mill, made Lea 

2 Elir. thereof 0 B. for 17 Tears; B. the Year alter afjzned the Term 0 C. 

S. C bu About a Year after C. demiſed to D. for 14 Years, rendering yearly 3 Brſle!s 

not S. P. of Maſlin, and one Buſbel of Wheat in the Name of Rent on every Saturday, 
and it the ſame, or any Part thereof, thall be unpaid or undelivered for 
3 Days next after any of the ſaid Feaſts, being lawtully demanded, then 
the Demiſe to ceaſe ; D. entered and was poſſeſs'd, and C. being pol. 
ſeſs'd of the Reverſion, granted all his Iſtate and Iutereſt therein to one 
W. R. for the Reſidue of the Term ot 17 \ ears. D. attorn'd. One Que{: 
tion was, Whether the Rent paſs'd ro W. R. by C.'s Grant, of all his 
Eſtate and Intereſt. And it was reſolved by all the Juttices, abſente 
Popham, That the Rent reſerved by it Leſſee /or Years, upon Demiſe cf 
the Land for a le, Term, is incident to the Reverſion ot the autient Term, 
and paſſes well enough by the Words ot (A his Eftate) and if not, yer 
by the Words (Totum Intereſſe) the Rent divided from the Reveriion 
will paſs, and the Reverſion clearly paſles by Totum Statum. Agreed 
by 3 Juſtices, abſente Popham. Mo. 526. pl. 694. Mich. 40 & 41 
Eliz. B. R. Davy v. Matthew. 

12. If I grant Rent to iſſue out of my Manor of D. and out of my Laids 
and Tenements in D. and F. and out of my Lands elſewhere to the ſaid Mani 
belonging. This Middle Clauſe ſtands fo in Frame divided, that it {hall 
charge my Lands in thoſe Towns, tho” they are no Part of the Manor, 
and yet that Clauſe is incloſed with the Manor both before and after 


Hob. 175. in Caſe of Stukely v. Butler, cites Finch's Cale. 


(C) Rent Seck. Sin. 


Cro. Car. I. F a Rent-Seck be granted, and diverſe Days of Payment are 

20. pl. 21. aſs d before any Seilin had of the Rent, yet if atter Seiſin be * 
1 hall recover in an Aſſiſe after Demand made and Monpay mental 
$ C. bur the Arrearages incurr'd before the Seiſin had, as well as thor u 
S F. does Were after due at the Time of the Demand. Mich. 11 Car, B. b. 
S | Morrice and Price, per Curiam, in Writ of Error upon! 


for there betwcen 
Judgment in Wales. 


the Rent 
was given oY 
by Will in Writing ; and in Aſſiſe for the Rent the Jury (among other Thing:) found Arccarz;- +” 


for zo Years and an Half ; but becauſe it was not found when the Deviſor died, the Judg n.3t fr 


verſed. 2 if 


— 


blente 
wiſe ct 
Teri, 
t, vet 
/eriion 
\oreed 
& 41 


Laads 
Maar 
it thall 
Manor; 
d aftel. 
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2. Jfa Rent be granted in Fee out of Land, and this [Land be- &. C. re- 
fore any Seilin or the Rent, deſcends to two Coparceners, und after le 485 
the Baron of the one gives Seiſin of the Rent without the Aſſent ot the C Hi 
other, yet this thall bind the other. M. 11 Car. B. N. between 1 % 413; 
rice and Price per Clirtam, upon a Writ of Error in Wales this ! 5-© 
Point over-ruted, 

z. If a Man /eaſes Land for Years rendering Rent, and dies, the Heir 
ſhall have the Rent; tor this is Parcel of the Reverſion, and thall paſs 
by Grant of the Reverſion; and yet it does not appear there, if it was re- 
ſerved to the Leſſor and his Heirs ; quod nota. Br. Rents, pl. 10. cites 
14 H. 6. 26. 

: A Tertenant was compelled by Decree in Chancery to pay a Rent- S. cited 
Seck, which was dev:/ed by Will out of the Land, not w ithſtand ing no A * 
Seilin had of it. Mo. 626. pl. 859. Trin. 43 Eliz. And lays, That Arg. or 
Trin. 44 Eliz. a like Decree was made in the Caſe ot Ferrars v. Tannet. Calc of Bath 
V. Gun 
tag uc. 


(D) Rent Charge. By what Mords it may be granted. 


1. II Rent be Franted Percipiendum apud Manerium de D. and if it be Sce (B) pl 1. 
Arrear he hall diſtrain in other Lands in the ſame or other Coun- —— Hola 
ties; this is a Rent utung out ofthe Manor of D. and not out or 
the Joe 3 but the Diſtrels chere is but a atnc. 41 E. 3. of . 
15. + 41 . J, 


Land, Yer 4 

Grant to me, 
that if I am not paid 204 Rent per Annum, that then I may diſtrain in bis Land in D. for 20 s Rent per 
Annum ; this is a good Rent out of this Land, and in Aſſiſe of it this Land ſnall he put in View. br. 
Rents, Pl. 22. cites 10 AM. 4 And if Rent be granted ork of the Land in or Cunt: 1 ard if it be: - 7". 
rear, that le may diſtrain in Land of the Grantor in another County, and he diftiairs and brings Allie, the 
Aſſiſe ſhall be brought in the firſt County; but if both the Lands are in one and tle fame County, both 
Lands ſhall be put in View. Ibid. a 


2. Ik a Man by Deed obliges himſelf to B. in Ammo Redditu de See (B) pl. 
tali ſumma Perciptendum Annuatim of the Manor of . and he obliges 28 pl t. 
Manerium predictum, & omnia Catalla in the Manor to the Diſtreſs; ol ws 


this is a good Rent out of O. 46 E. 3. 18. b. Curia. > wn 


S8. C. — Br. 
f Grants, pl. 
21 cites 8 C. 


S. P. Co. Litt. 147. a. 


3. Tf the Grantee of a Rent purchaſe Parcel of the Land qt. by which 1. mount, 
the Rent is ertinct, vet if the Grantor grants again (reheariing che Pur- to a new 
chaſe) that rhe firſt Grant ſhall ſtand in its Force, and that he may di- Grant. Co. 


train in the reſt of the Land, this is a god Grant of a Rent-charge, Lit 147. b. 


- 148. a.——— 
46 E. 3 b. Br. Charge, 


pl. 48. cites 8. C. Per Finch. 


4 Tf a Man grants, that it ſo much of the Rent be Arrear, the Br. Rents, 
1 1 diſtrain tor it in ſuch Land, this 1s a goon Rent charge. i * 
+ 419. b. 3 ny 
5. So tf a Man grants to another, chat he ſhall diſtrain for ſo much S. P. Er. | 
Rent in certain Land, this is a good Rent-charge. 9 0), 6. 9. Co, 7. . rc, 
Butts 24. D. 28 D. 8. 22.9; 41 Al. 3. adjudged. 26 All. 38. Quere. with: And 
ſays the 
Grantee may have an Aſſiſe. This by Conſtruction of Law will amount to a Grant of a Rent out of 
the Land ; for ſhould it not do fo, the Grant would be of little Effect, it the Grantee ſhould kave a 
naked Diſtreſs, and no Rent; for then he never ſhould have Aſſiſe thereof &c. And this is rhe Reaſon 
that it is often ruled, and reſolved that this amounts to a Grant of a Rent by Conftruftion of Law, Ur 
Res megis Valeat. 7 Rep. 24. a. Per Cur, cites 5 E. 3. 12. 3 Aſſ. 5. 14 Aſſ. 14. 16 E. 3. Tit. Grants 
64 
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6, 18 E. 3. 32. 26 Af. 38. 30 Aſſ. 12. 46 E. 5 18. 32. 8 H. 4. 19. 9 H. 6. 9. a. 22 H. 6. 11. [jr 
48. b. And that in ſuch Caſe the Grantee ſhall not have Wrir of Annuity.— 8 P. Co. Litt 14+ , 
D. 22. b. 23. a. pl. 141. in Caſe of Core v. the Adminiſtrators of Woddye. S. P. By Portman, "Arq 
ſo it is if I make a Feffment in Fee by Deed indented, rendring 10 5s. at ſuch a Feaſt for 20 Years, I ſhall 


have a good Action of Debr for this Rent, per Spilman. 


But if a 6. Ik a Man grants to another, That whereas he has a Rent out of 
YO certain ot his Lands, that he thall diſtrain tor it in certain other Lands; 
+ Fol. 225. If he has not any * Rent iſſuling out of his Land, this ſhall create 3 
LN Ren: out of the Land where the Oiltrels is limited. Fitz. Na, 224 
j/[uing out of (G) (but quzre.) | 


the other 3 Y | 
Land, then this is but a Penalty in the other Land. Rep. 24. Butt's Caſe. 


Sce (B) pl.6. . Tf a Man grants and confirms to another 10 8. Rent, to take out 
of certain Land, which Rent he has of the Grant ot his Father, tho' he 
never had any Thing of the Grant of his Father, yet thts ſhall create d 
Kent. 26 All, 38. per Skipwith., 

8. If a Man leaſes a Manor tor Lite, rendring 5 1. Rent, and after 
grants this Kent to another in Fee, To Have atter tne Dearth ot the Te- 
nant for Life, and that he may d iſtrein alter the Death of the Tenant 
for Lite; This is a good Rent-Charge tho" the Leilee be dead vefare 
the Rent commences, 26 All. 35. Per Wilby. 

9. Grant, That if 106. Rent be not annually paid to F. NM. that he mii; 
diſtrain in the Land; The Grant is a good Creation of the Rent. Per 
Skip. Br. Rents, pl. 14. cites 26 Aff. 38. 

10. It a Man by Deed indented at this Day gives in Tail, or for Life, the 
Remainder over in Fee; or makes a Feotfinent in Fee, aud reſerves to lin 
and his Heirs a Rent, and that he aud his Heirs may diſtrain &ce. this is a 
Rent-Charge ; Becauſe ſuch Lands &c. are charged with fuch Dittreſ; 
by Force of the Writing only, and not ot Common Right; And f one 
by Indenture reſerves to him and to his Heirs a Rent without ſuch Cl1yſe 
of Diſtreſs in the Deed, then ſuch Rent is Rent-Seck, tor that he can- 
not diitrain tor it; And it in this Caſe he was never ſeiſed oi the Rear, 
he is without Remedy. Litt. S.217. 

11. Alſo it one ſeiſed of Land grants by Deed Poll, or by Indenture, 
a Jearly Rent out of the ſame in Fee, or in Tail, or for Life &c. w:th 4 
Clauſe of Diſtreſs &c. this is a Rent-Charge ; And it the Grant be with— 
out Clauſe of Diſtreſs, then it is a Rent-Seck. Litt. S. 218. 

Ayd yet no 12, It a Decd be, That if A. of B. be not yearly paid at Chriſimas for his 
mow den, Life 205, that he may diftrain for it in the Manor of F. &c. this is a good 
Pi Sr the Rent-Charge, becauſe the Manor is charged with the Rent by way of 
Manor; But Diſtreſs; and yet the Perſon of the Grantor is diſcharged of an Action 
by Grant, of Annuity, becauſe he does not grant any Annuity to the ſaid A. of B. 
robo 2 but only, that he may diſtrain for ſuch Annuity &c. Litt. S. 221. 

ſuch a * of Money, in Judgment of Law the Manor is charged with the Rent, but the Per— 


ſon of the Grantor cannot be charged, becauſe he expret] 


oy grants no Rent, for that would charge |: 
Perſon ; but grants only, That the Grantee ſhould diitrain &c. which only charges the Land. Cu 
Litt. 146. b. 


13. If a Man letts Land for Term of Lite, and Zenant for Lise cla. 
ges the Land with a Rent in Fee, and he in the Rever/on conjirms the lame 
Grant, the Charge is good enough, and eflectual. Litt. S. 529. 
14. It a Man by Deed grants a Rent-Charge out of his Land 70 f 
Life, and grants tarther by the ſame Deed, That he and his Heirs may dl. 
train in the Land for the 2 Rent ; This amounted to a new Grant 01 4 
Rent in Fee-Simple. Co. Litt. 148. a. 
Cro. E. 241. 15. A. ſeiſed of Lands, letts the fame at Will at rol. per Ann. to h. 
Trin 33Eliz. and after by another Deed granted eundei Reddit to J. S. tor Lite, and 
B omg; atterwards the Leaſe at Will determined; this ihall not be intended Eat 
ery. Le. dem Numero, but Eundem Specie ; And adjudg'd, That the Rent w. 


verſage. Wel 


pt 


= well granted tor the Lite of the Grantee. 1 Le. 151. pl. 209. Trin. 31 
Eliz. C. B. Kirdler v. Leverſage. 
d 16. Clauſula Diftrittionts is not ſuſhcitent in a Grant to create a Rent; Noy 71. S. C 
Otherwiſe in a Deviſe. Mo. 592. pl. 798. Trin. 40 Eliz. C. B. Kingſwell 9 che 

4 5 Oris Were 
V, Caw ar) a deviſe a 
Rent cf 45s. 
wy Ann. cut of all my Lands in I with a Clauſe of Diſtreſs, payable yearly at the uſual Fea 2. Per Cur. 
This is 2 good Devite of a Rent-Charge by theſe Words, Vith a Clauſe of Diſtreſs; Becaule of the In- 
tent of the Deviſor in giving of a Remedy, and means to come to that Rent Charge. 


17. Leſſec for 99 Tears, if he and A. & B. fo long lived, granted a 
bent out ot the Lands ro W. S. his Executors &c. tor the Reſidue of the 
Term, to be paid at the Huiſe of B. nd if it ſgould be behind 28 Days, le- 
inr lawfuily demanded at the ſat Houſe, then he ſhould forfeit 20 5. for every 
Day it jould be arrear ; and i, behind for 6 Months, being lawtully de- 
manded at the ſaid Houſe, that h be might (liſtrain for that and the No- 
nine Jun Adjudg'd, That this was a Rent-Charge. Hutton 114. 
Mich. 8 Car. Lamb. v. Weit. 


(D. 2) Rent-Charge, Grant thereof Good. In Reſped of 
the E/late of the Grantor. | 


1 Tenrnt for Life, Remainder in Tail Male to B. his Son and Heir S. C Hart. 
. apparent, Re:nainder to A. in Tail Male, Remainder 79 C. in 96. ang ord- 
Tul Male, Remainder 70 the Right Heirs of A.— A. & B. cin in a Noel, e 


1 . » 7 . 5 \ \ meh. 
, A. granted, and B. the Son (being then under 22) cui, i . b. 
7. „ a Hunun Kent of 108. per Ann. out of the Lands, payabic iI i- Nom of 
Yearly, with a Clarfe of Diſtreſs and a Nomine Pang ot 20 8. lor every foe 


Month; 4. CH. alter Wards join in a Fine to the Uſe of A. and his Heirs, K, h 


> * . *,y* . ; nes And ſys 
A. made a Feoff neat to W. R. the Plaintiſt, B. having Iſſue Ivins. The Tha it was 


ure, Muefttion was, Whether this Debt be chargeable on W. R. the Feoſler? cited to 
th 4 becauſe it was made by Tenant for Life, and confirmed by B. in l emainder, have been 
„ich- deing within Age. Tae Court inclined in Opinion, That the Grant was jus 4 
good, and thould bind W. R. the Feoflee; For tho' it was agreed to be 3 "hat 
* his void as againſt B. who was within Age, yet the Eſtate Tail being barr'd Point. To 
700d by the Fine, the Uſe whereof was limited to A and his Heirs, who which the 
y of granted the Rent, and W. R. coming in under all the Eſtates oi A. who ou ons 
. : : 4s . gree; 
tion granted the Rent-Charge, thereivre thall hold it charged. But with- and . "ht 
B. our Regard to the Matter oft Law, judgment was given upon the ſaid, It this 


Pleadings. Cro. C. 103. pl. 4. Hill. 3 Car. C. B. Holt v. Sambach. be the Point 


they will 


e Per- give Judgment preſently. Het 74. Holt v. Sandbach. Hill. 3 Car. C. B. but a D. P. 
C 
(| Ii. 


; tame (E) Where but a Penalty. 


2 4005 | FF the Tenant by certain Rent grants by Indenture to his Lord, ». Goon, 

1 That he may dittrain tor the fame Rent in all his Land in the laid pl. 31. cires 
Dll, aud he has other Land; This is not any New Rent created, but. 6 
to h. cmi a Diftreis for the Old Rent. 9 0. 6. 9. wg VEE 


cites 8 (C. 
6 F | 2. So 


per tot. Cur. 
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478 Rent. 


5 . or; 2. So ff a Man grants a Rent out of the Manor of D. and grants 
1 hs *, litter, That it the Rent be arrear, he ſhall diftrain in his Manor of 5 
5 Lis 2 * ; > — . 
needs nor his 15 dit a Henalty in the Manor of S. Co. 7. Hurts 24. Cap: 
to mike tra 1 C. 3. 21. 
Cotiſtcuct ion 
that this hall amount to a Grart of a Rent; For here is a Rent expreſly granted to be iſſuine out ge 
the Manor of J) aid the Parties have expreſly limited out of What Land the Rent ſhall iſſue, ang ” 
on what Land the Diſtreſs ſhall be taken; and the Law will not make an Expoſition againſt the EE 
Whrds and Intention of the Parties, which this way ſtands with the Rule of the Law, Quoties * 
bis nulla oft ambiauitas ibi nutla Expoſitio contra Verba ſexpreſſa fienda eſt. 2dlv, If in this Cat. this 
ſhall amount to a Grant of a Rent out of the Manor of S. then the Grantor ſhall be twice are, 
For if the Grantee brings a Writ of Annuity, this ſhall extend only to the Manor of S. For Une ah 
Grant of a Piftrets in the Mavor of S. no Writ of Annuity lies, becaute the Manor of S. is only chars, 
ed, and not the Per'on of the Grantor as to this; And for this Cauſe the bringing of a Writ of Anni 
canner diſchurge the Manor of S. of any Rent; And ſo the Law, by Conftruction againſt the Word 
and be Intention of the Parties, ſhall do Injury to the Grantor to charge him twice, zdly, If in ſack 
Cas the Navor of S. in which the Dittre's is only limited, ſhall be in another County; then i * 
been otren adjudg'd, That the Kent ſhall not iſſue out of the ſame, but the Ditrefs al! 6 48 a 8e 
and Neme ly to compei the Tenant of the Land to pay the Rent. And it was aid, That there u Oo 
Dive:firy in Reaton, that the Law in Conſtruction ſhall make the Rent to be iſſuing out of thi; wh 
ir lies in the ume County; and not when it lies in ſeveral Counties; For the Words in both Cat ... 
all one. Co. Litt. 147. a. — 7 Rep. 24. a. Per Cur. accordingly. Trin. 42 Eliz. C. B. in Buit': Cc. 


3. Ik Lord and Tenant are by Fealty and Rent, ant the Lora 
grants the Rent to another with Clauſe of Diſtteſs, and the Tenant x 
torus; This is a ReiitCharge iũuing out of the Land. 1. 
27, 28. Adjudg'd. 

4. Ik a Man grants a Rent Cum Clauſula Diſtrictionis, thts ig 15 0 
Deiit⸗Charge, becaule it is nor expreſly granted, it the Rear be arre; 
tart he ſhall diſtrain. 11 D. 6. 41. b. 


(T) By what Vords a Diſtreſs may be limited. 


See (E) pl. 1. F a Man grants Rent out of the Manor of D. and further binds 
4 9 the Manor atorefaid, & omnia Bona & Caralla ſua in Manerio 
pl 2. br. prædicto exiſtentia ad Diſtrictionem ; this 15 a $899 Aent-chacgt ta be 
Granrs, b (eien or che ©9093 and Chattels of the $anor, 46 E. 3. 15. b. 

S. C. men- 

tions the Words of the Grant to be thus, viz. Toblice myſelf to A. B. and E. lis Wile, and the Hiirs if 
their Bedies [ning in the amal Rent of 10]. which I receive of my Alanor of J. and I olige my Hau 
aforeſaid, and all my Goods and Chattles in my Manor aforeſaid heing, ad Diſtringend. her Balliuum Donving fe- 
en, omnibus Appcliatis revocatis & aliis Juriſdict. Renunc. &c. And ſays it was ad ndged a good Grant dy 
the Words aforsſaid, and that the Party or his Bailiff might diftrain notwithſtanding the e Werds (bak 
licum Deriiri Regis) Sce, that theſe Words (my Goods and Chattles in the ſaid Manor b-ing) is a good 
Diſtreſs; quod Mirum ; for when the Party is dead, he has no Goods, and Mirum of this Word (*»- 
ditum awem percipio) for it ſcems that after his Death or Leaſe determined, the Rent is determined; > 
cuzre it it be not intended a Rent of the Franktenement of the. Manor; for it ſeems ſo, and alſo the Claes! 
Diftreis Mall not go to the Heirs by any Word above. Br Obligation, pl. 16. Cites 8 C. ——8 * 

Charge, pl. 5. cites S. C. And ſays, Quod Mirum in ſome Points ——Br. Expoſition of Words, H 


Cites 8. C. 


2. A. was ſciſed of Lands in B. and granted 5 Marks Rent aft 
Lands to C. for Life, the Remainder to R. for Life, and after C. died, ant 
A. the Grantor releaſed to R. and his Heirs all his Right in the Ret, au 
that if it happen the Rent aforeſaid be behind at the Terms &c 7! 2 
be lawful for R. bis Heirs and Aſfigus, to diſtraiu in the ſaid Teneme!!s KC. 
And it was alledged that 1 the Death of C. the Rent was ended and 0 
termined by Skrene and Martin; tor Rent which hag art te 
cannot remain; but Gaſcoigne and Huls awarded the Grant good, 
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he and his Heirs may diſtrain, and fo affirm'd the firſt Judgment ; tor it 
Rent be grant<d for Zerm of Life, and that the Grantee and his Heirs my 
diftrain, he has a Fee; quod nota ; that the Clauſe of Diſtreſs ſounds in 
anc Grout, Br. Grants, pl. 26. cites 8 H. 4. 19. 7 
3 It a Man grants a Rent with Clau e of Diſtreſs, he ſhall not diftrain 
without more. Er. Garranries, pl. 85. cites 11 H. 4. 41. 
4. A. grants a Rent-Charge payable at ſuch a Day our of ſuch Lands, 
and fays 11 it happen the faid Rent to be Arrear ſuch a Day, and 20 D:- 
fereſs in the ſame Land then being found, that he may enter and rerain &c. 
thoſe are Implicative Words only, and Grantee can't diltrain by Virtue 
of thein. Ben. 19. pl. 29. Paſch. 2) & 28 H. 8. g 
In Ejectment one made a Leaſe for Years of Land, Part Fee-fimple Gro. ). 305. 
and Part in Leaſe for Tears rendrins Rent, and that i it ſhould he behind W be = 
o Days, that t ſhould te lawjul to reſtrain; and if there thould not be Good v. 
Ancient thereon, then ro re-enter on the faid demiſed Premiſes. Re- Grrmons, 
ſolved that this Word Reitrain is not limited to any Thing which ud fays that 
jhould be Keſtrained, as in Land or Cattle &c. and therefore it thall er 2 J. 
oe, rag, : eld that 
not be taken tor Diſtrain. Mo. 848. pl. 115. Hill. 13 Jac, Moody v. (Reprain) 
Garnon. was as much 
as to ſay 
(Diſrain) and that it ſhall be accepted to be of the ſame Senſe. Sed Adjornarur. 3 Bulſt. 153. S.C. 
Mich. 13 Jac. Coke he'd accordingly, That by the Word (Reſtrain) he might diſtrain. But after. 
wards Pa{ch, 14 Jac. the Cale being arzued again, Coke held, That becauſe nothing was mentioned for 
him to reftrain, it was not good. Roll. Rep 330. S. C. and there Doderidge J. faid, That had the 
Diſpute been only for the Rent, he would have interpreted the Word (Feſtrain) to amount to Diltrain, 
but the Quel:ion now is of a Condition to defeat an Eſtate. 


* — — —— 


W 6 — — — 


(G) To hom the Diſtrefs may be Jiaited. 


I. IV Rent be granted to B. out of D. and bind this to the Diſtreſs by Br. Grants, 
che Bailitf of the King; thts is a good Limitatton of the Ot. Fl 21 e 


ſtreſs, but this does not give any Benefit to the King; blut £2 Balliif g. Charge, 
ö in this a Pimſter to the Orantee, 46 E. 3. 18. b. pl. 5. cites 
8 C—— 

S. P. Co. Litt. 147. a: 


2. If a Pan grants a Rent to another out of Land, and if the Rent 
be behind, that a Stranger by Name ſhall diſtrain tor it; tits Oiſtreſg 
is of 110 Dalue. 40 AN, 26. er Cand. a 

3. Ik the Diſtreſs be limited to a Stranger tor the Beneſit of the 
Grantee ot he Rent, yet the Grantee Himſelf may diſtrain lor it; for 
the Stranger is his Servant in this, and what he may do by his 
Servant he may do himielkl. 46 E. 3. 18. b. 

4 Ita Man deviſes Land td aiifther, to find 12 Marks for a Chap- 
lain to Chant for his Sotil ii the Church of D. and that it it be Ar- 
rear, the Pariſhioners and Parſon may diſtrain for it; this is good by 
* —— TA of the Place, to compel him to pay it, 20 All. 

20. AAjtidgeg. 

3 If 4 be ſciled of certain Lands, and A. and B. join in a Feoffment in But it B;. 
Fee reſerving a Rent to them both and their Heirs, and the Feoffee grant bad been a 
that it hall be lawful for them and their Heirs to diſtrain tor the Rent N fs 
this is a good Grant of a Rent to them both, becauſe he is Party to the." 
Deed, and the Clauſe of Diftreſs is a Grant of the Rent to A. and B. talen no- 


Co. Litr. 213. thing. Co. 
: Litt 213. b. 
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AA(H) Ont of what Land the Rent ſhall be jad to be iſſuing. 
1 


Co. Lin 1. TF a Man grants a Rent out of Land in one County, and that j 
147. a. [ Beit be Arrear, he all diſtrain in his Land eren Csundde 
this Kent iflues out of the Land out ol which it is granted, and not 
out ot the Land where the Oiſtrels is limited; for the Oiftrets 18 it- 
unten but tor the greater Surety, 31 All. 27. adjuvged, Co. 7 
Balis 23. b. 41 All. 3. adjudged. | 
Co. Lit. 2. So it is it the Oiſtreis be limited in Land in the ſame County 
14”. 4. Co. 7. Burts 23. b. 17 E. 4. 6. b. 41 E. 3. 15. b. 41 ff. 3. adjudged. 
„Br. Change, 3. SO If a Man grants a Bent out of certain Land, and it the 
pl. 17. 01:95 Bent be Arrear, chat he ſhall diſtrain in other Land in the fame Count, 
ze the Rent ilues out of the Land out of which it is granted, and not 
bl. 10 5. cires Where the Diſtrels is limited. * 1 All. 10. 1 E. 3. 21. 
3 G e of 25s. Rent out of an Oxgange of Land, to be taken by the Hands of the Tenant of the 
ſme Land, and that if the Oxgange happen to be aiten'd, fold, or come to the Lord by Eſchen: 
the Rent be any Way retarded, that he may diſtrain in the Manor of D The Oxgange was 
and the Reor Arrear, and yet the Writ abated in Aſſiſe, becauſe the Oxgange was not named. 


„or thr 


T2 
Alec d, 


Anditiino 4. Ik the Tenant, who holds by certain Rent, acknowledges it hy 
Dovble : Fine to the Lord, and binds himſelf to pay it in other Place than the 
Charge, en Land held, pet this Rent iſſues out ok the Land held. 20 9, . 
R ent iſluing adjUdged. 

ut 1 he 
1 d but only pay able there; nota. Br. Charge, pl 22 cites 20 Aſſ. 1. 


Mo 544. pl. $5. Jf a Man ſeiſed of Freehold Land, and alſo of Copyhold Land, 
53; Fan. and by Licence of the Lord makes a Leate ot both, reſerving a Rent; 
the Jultices this Bent tall Mue our of the Copphold Land as well as out of the 
wer divided other Land; for a Rent may be reterved out of Copphald Land, and 
in into, it is ſuch a Thing to which Belort may be hay ior @ iltreis, 
Ne * Mich. 40. 41 Ellz. B. R. between Collius and Harding, ddjudged by 
ſcveral Ar- 3 again 1. | 

uments at X 
Br and Bench.—--Cro. E. 6c6. pl. 6. Paſch. 4o Eliz. B. R. Popham held, that the Rent ould be 
ſuing out of the Freehold only, becauſe that is the moſt worthy, and of which the Common Lau takes 
Coum'ance; but ſaid they would adviſe thereof, and the other Juſtices ſpake not to that Point Sed Ad- 
jornatur lid. 662, 663. pl. 15. Mich. 41 & 42 Eliz. B. R. the ſame Cate came on again, and 
Porhim held his former Opinion; but Gau dy, Fenner, and Clench held, That being made by the 
Lord's Licence, with one totire Reſervation, it iſſued out of both Bur by Dyer, Paſch 5 Eliz in 
tuch Cafe {No Mention beirg made of any Licence granted by the Lord] the whole Rent is iſſuing our 
of the Longs ar Common Law; for the Leflor [by his not having ſuch Licence} has no Por. er to wake 
ſuch Leaſe of the Copy hold, and therefore, as to that, the Leaſe is utterly void. Mo. 50. pl. 155. Anon. 


6. Ii a Man grants 20 s. Rent out of his Mancr, viz. 10 s. by the Hans 
of A. and 10s. by the Hands of B. yet one and the ſame Atiite lies, and 
the intire Manor is charged. Br. Aflife pl. 476. cites 15 Alf. 11. and 
Fitz h. Charge, 6. 

7. In Athie of a Corody, it was ſaid for Law, that if a Charge be 
granted t take of @ Priory; all their Poſſeſſions ihall be charged by this 
Term Priory. Br, Charge, pl. 25. cites 29 Aff. 8. 

8. [ta Man holds 10 Acres ot his Lord by 124. and 1 Acre by 1 d. by ſeverdl 
Tenures, and he confirms the Eftate of the 2 in both to hold // 4d. This 
caunot make one and the ſame joint Teaure, which was 2 Tenures beſote; 
and it this ſhall enure, ir ſhall be to give 2d. out of the 10 Acres, and 2 0. 
out of the 1 Acre, ot which iſſued but 1 d. before; theretore QQuzr? 
inde, and Qurre, if it cannot enure to have 1d. out of the 1 Acre, and 3. 
ar the whole 4 d. oat of the other 10 Acres. Br. Confirmation, pl. 1. 
cites 9 H. 6.9. 
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9. Ina W rit of Entry in Nature of Aſſiſe of Rent, it was granted, that And i# the 
where che Prior and Covent of F. granted an annual Rent ot 408. to the Houſe te 


Vaiter and Contreres ot R. trom the Houſe and Monaftry of J. to be paid 2223 f wy „ 
t ſuch a Fealt &c. that this all charge the Houſe, and is iſſuing out of charged. Br. 


he Houſe, and the Houſe and Land upon which it ſtood were put in Charge pl 
View. Br. Charge pl. 14. cites 9 E. 4. 20. 4 cites 9 E. 
20. 
© it is where ſuch Cage is ot of a Hill, and after the Lill falls, the Land upon which &c. ſhall be 


charged. Br. Charge pl. 43. cites 9 E. 4. 20. 
$609 Sy 


10. A. has Land named C. and alſo Land adjoining, which by Conti- 
dance of Occupation has been c2//-4 C. and he charges his Land called 
© This ſhall nor iffue our of C. but our of the Land adjoining, called 
( Arg. per Clerk J. and Gent was oi the fame Opinion. Mo. 230. pl. 

367. Hill. 29 Eliz. in the Exchequer in Fanthaw's Cate. 

11. A. ſeiſed of BY. Acre in Fee, and poliefled of Wh. Acre for Years, The Rent 
grants a Rent out of both ro B. for Life with Clauſe of Diſtreſs in bub. rg Su HE 
This Rent iſſues only out of the Lund in Fee, tho' Wh. Acre is charged hold N b 
with the Diſtreſs; and if PB. takes Laiſe of and Part of Wh. Acre, it is no Becaute the 
Sulpen ion of the Diſtreſs, but that B. may diſtrain in the Reſidue; For Rent being 
this is #ct i ſſitiug cut of but to be taken upon Wh. Acre. Trin. 42 Eliz. NN for 
C. B. 7 Rep. 23. b. 24. b. Butt's Caſe. Freehold. 
But if he hid 
ermted the Rent out of the Leaſehold Lands for the Life of . then it had iſſued out of the Term, and 
de Land had been charged during the Term, if the Grantce had lived ſo long. Co. Litt. 147. b 


12. A Biitop ſciſed of the Manor of S. leaſed 20 Acres Parcel of the 
Manor to B. for 2 Lives rendriag Rent; and atterwards quring the Lives 
leaſed all the Maar to C rendring the ancient Rent. And it was adjudg— 
ed (Hobert and inc being only preſent) that the Rent reſerved upon 
the Leaſe to C. iſſued out of the intire Manor; For if in Debt toi the 
Rent the Leſſor cos upoν,νͤMDemiſe of the Munor, omitting the Rever/ron 
of this Parcel, the Declaration is ill, and upon Non Dimiſit pleade i, it 
mall be tand againft him. Winch. 46. 57. Mich. 20 Jac. C. B. Glou- 
ceſter (Vp) v. W 00d. 

13, caſe tor Years of Land in Poſſeſſton, and other Land in Reverſion, B. ſoiſed of 
rendring Rent, the Rent iſſues intirely out of both; and before the Re- 2 _ eg 

N 1 1. . | | f | waercut ws 
rerhon ialls into Poſſelſion, a Diitreſs may be taken upon the cr er Land om 
in Pojlettion tor ali the Kent. Jenk. 254. pl. 46. a 
B. nikes 
a Leaſe of boch to a Stranger to have the ene in Poſſeſſion the other in Reterſion, rendring 208. Rent yearly 
intircly; Now this Rent thall ie cut of that in Polſeiton during the Ferm in A. and afrer it ſhall 
iſue out of the Whole as one Entire Rent. Per Tanficld J. Lane 110. Hill. $ Jac. in the Caſe of 
Sawyer v. Eaſt. | h 


9 


14. If I make Gift in Tail, Remainder in Tail rendring Rent, the Rent 
goes out of both, bur it zo A. in Tail rendring Rent Remainder to B. then 
It it goes only out of the Eftate Tailot A. Arg. Lict. K. 298. 'Trin. 5 
Car, in Beck's Cafe. 


(H. 2) Nature of Rent. Where the Rent ſhall be of 
the {ame Nature of the Land out of which it iſſues. 


. ENT reſerved upon Equality of Partition, the Tenant may di- 
IX {train tor it ot Common Right, viz. the Coparcener to whom it 
5 reſerved. Per Newton Ch. J. and Paſton J. and yer Paſton ſaid, That 
1s not properly a Rent-charge. Br. Rents pl. 6. cites 21 H. 6. 12. 

2. it 


e e 

482 Rent. 

2. If Rent be granted out of Land, which is cuſtomary, as Bragg / 
Enzlifh, Gavelkind, or where Dower is of the Motery &c, the Rent thall 
be of the Cuſtom and Nature of Land, tho' rhe Rent be granted our ot 
the Land within Time of Memory, or at this Day, which was ſaid by 
Firzherbert and divers Serjeants, and not much denied, and therefore 7 
Demand ot the Rent by Precipe or Replevin, Ancient Den eſne of the 
Land is a good Plea; And Fitzh. vouch'd 4E. 3. That a Feme was en. 
dow'd of the Motety of the Rent by Reaſon of the Cuſtom of the Land ont ot. 
which the Rent arote. Er. Rents, pl. zo. cites 14 H. 8. 5. 


» 


— — 


Condition. 
(7. c) 


(IJ) In what Caſes a Demand is neceſſary [and if utny 
the Land or not. | id Fo 


1. I* a Man grants a Rent to another payable at certain Fears, 

and chat it the Rent be Arrear at the ſaid Feaſts &c. being low. 

ſully demanded it ſhall be lawtulro diſtrain, tho' the Grantee 2575 nat 

demand the Rent at the Feaſt when it is due, yet he may demand 

it any Day alter, anD then diſtrain. Co. 7. Haund. 28. b. adjudged. 

Mich. 40, 41. Eltz. B. between Hanley and Reed. cites 

Co. Litt. 144. and in Paund g Cale. | 

2. [So] it a Man grants a Rent to another, and grants further, 

that it the Kent be Arrear being lawfully denſanded, it tall be law 

ful for him to diſfratn, he may diſtrain tor this Rent betore any a 

tual Demand made of it; For the Oiſtrelſs is a Demand in Lau, 

„ted ud the Words of the Grant are, That it ſhall be lawiiliy de nand. 
"51:17 ep ; 19 that it is referred to the Law to judge what ſhall be a jaw!ul 
J.c CB. Demand; For it does not appear that he intended an gaual Oe⸗ 
accordingly. and. Dill, 15 Jac, B. G. between Simmons and Allen 83:13:79, 


dlo 85 . this being moved in Arreſt of Judgment, tho the Conrt fre:ncy e. 
PC of Contra the Term before, and in this Cale thele Drecebents wore 


Dill. 1 Ja. B. Rot. 818. adzudgd upon a DOcmiurrer be 


Kingtwcll ſhewn. u Aa7T 
11 Jad. B. Hudaleſtn 


v. Crawicy. tween * Ic he and Lang ford. 

and T:tnam adjudged. 
"ved 3. If a Man grants a Bent charge to another ro be paid ar a Place 
yableata Out of the Land, ſcilicet in Gray's-Inn-Hall, and grants flirther, That 
Place of the if the Rent be Arrear by 3o Days next after the Feaſts &:c. being lau- 
Land, de fully demanded at Gray's-Inn-Hall aforeſaid, then ir ſhould be lawtul 
Lacs 1-424"! for the Grantee to diitrain. In Replevin, if Defenvant avons the 
But if tle the Viſtreſs in the Land, and alleges no Demand of the Acne ar Gray 's- 
Inn-Hall tt is not good; For the Oiſtreſs upon the Land cannot be 


* Fol. 427. any Demand at Gray's-Jnn-Hall * where it is erpretiy appoimted ta 


If the Rent 


Decd men- 


tions a De- 


aud at a 


be demanded, Hill. Car. B. G. between Harl 27d j u dd. 
judged in Yrit of Error, and a Judgment given in Bank r3cried 
accordingly. Jntratur. Mich. 6 Car. Rot. 389. Mich 16 Car, 


Place off the B. N. between /n and Shirley. Per Curiam in Writ of Error 


Land, then 


Demand 


muſt be ac- according Y. 


cord ing. 


And 125. in Tr. 
the Caſe of by 3 
* Tennis v. 


Boſden. 
S. C. cited 


Hutr. 23. in 
the Cale of 


G76 


upon Judgment in Bank econtra and the Judgment rebel 

v. Jntratur Hill. 15 Car. Rot. 1249. But J bv? 
chat the Judgment was not enter d. Hobart's Reports 282. Conc! 
Car. B. Rot. 2865. Per Curiam between Breymen Piuuntitk, 
aud Barden and Broun Defendants upon Demurrer; But atter ti 
Demurrer watved, and {Ilaintiff confefled che Grant of the Rent. 
and that it was Arrear according to the Avatvry, ano thereupon 


Judgment given againſt the Plaintiff and Defendants to de de 


durn 


* 


Rent. Gta 483 


een 


turn. ; : Tr. 8 Car. B. Rot, 333. Sir J. Lamb's Kind v A. 
Cale. Per Curiam upon Oemurrer ; but no Judgment enter d. 73 bx tl 


Name of 

Boſden v. Downes Pl. G. 70. b. Kidwelly's Caſe.—D. 6S. pl. 23. Kidwelly v. Brand. Cro. C 507. Smith 
v. Smith. — Contra Co. Litt. S. 325. 202. ſays, That it is in Law a Rent, and the Feoffor mult demand at 
the Place appointed by the Parties at the molt notorious Place there. —— 4 Rep. 75. according to Co 
Litt. Borough's Caſe —- Hob. 330. accordingly. Hanſon v Norclitk, | 5 

Leaſe of Jithes rendring Rent at a Place certain our of the Pariſh with Clauſe that the Leite ſhould 
le ccid en Nonpayment. Adjuaged that Leſſor ought to make Demand at the Place, and then on Nonpay- 
ment the Leate is void. Mo 408. Tusking v. Edmonds. — Cro. E. 415. S. C Adjuded in Errbr 
Cro. E. 535. S. C S C. cited Arg. 2 Jo 33. Noy 145. Anon. 8 C. Walenfey ſaid, The 
Leſſor ſhall not be compelled to ſeek the Leſſee, and demand the Rear of him; bur the Leſſec ounht to 
teck the Leſſor, and fo it hath been ruled befere that Time. Daniel agreed exprefly, and W ai berton 
Len dedixit. 


Ik Lord and Tenant be by certain Rent papable at a certain Canale. 
Oay, tf the Lenant renders the Rent upon the Land at the Day, aud 1 
none comes Un the Bart GL the Lord to receive it, Ger the Lord may 8 Ga 
diltrain for if Upon che Land without any Actual Demand made to 
the Berſon ot the Tenantd; For a Rent-Service 13 always in Or- tingly, char 
mand, and the Place tor the Demand is the Land out of which it np” ho 
lues, and it is not any corporal Service to be done to any Perlon n 
or by any J2erion and the Tender of the Tenant cannat alter the whe 1.144 ar 
Place of the Payment; For the Tender of luch Rent 10 not ma ws Dy is 
terial till a Oecmand. Dill. 15 Ja. B. between Crantey and King/mele mag" wha 
Adzudged upon a Oemurrer in a Repleviti Yovart's Beports. rd 
281. Same Ciiil, it u hen the 

; , ; f Ditre's was 

taken, the Taking ſhould be “ rorticus -* S. P Noy 23. in the Cafe: of Forteſcuc v Jones - Hrowul. 181. 
Paſch. 15 Jac. adjudged * S. C. by Name of Crantley v. Kinnfv ell. —— Noy 24 8 C. that 
the Lord avou 'd the Diſtreſs for Fealty due from D. the Tenant ſaid that DD. was dead at the Day of 
taking the Diſtreſs; And this was held by the Court to be a good Pica, Bur by Hoburd i“ the Lord 
demands the Fealty of D. and he refuſes and dies, yet the Lord may diftrain after bis 0. 
Cranley v. Kingſwell Hob. 207 pl. 261. S. C adjudged accordingly; and Hybart faid, That % s 
beth a Demand and a Diſtreſs, and if rhe Tenant be there, and offer the Rent, he me not gitkralo, and 
therefore tie P.ent hei g due, and the Land anſwerable, he may demand it when he vill ut the I,mnd;; 
but where a Pexalty or Re- entiy is joined to the Thing, there you canvor ehe Advairen of 11 Dt or 
Forfeiture, without a Demand at the very Time pre find. And the Nitchict were Great, e this 
Conceit, if the Lord did nor demand his Rent at the very Day, he ſhould never diſtrain after, wiiiour 
an Actual Demand of the Perſon of his Tennant; Bur if the Terant tender his Rent ar the Day, ar aſter 
to the Perſon of his Lord and he refuſe it, I am of Opinion, That he Mall nor after diſtrain without a 
Demand of the Peri: of his Tenant; But the Cafe of a Revr-Seck Haund' Caſe, Coke lib. 7. 2). 
difters ; For there, if Rent be mor demanded at the Nav, it muſt after be demanded of the Perſon; tor 
there is no Remedy for that Rent, but an Aflize. Now a Man canmot be a Difletlor, nor Damages laid 
upon him without a wial Fault ; 

S. P. And efterwaris, at another Day, the Lord demands ir, and diftrains for it: and adjudged goed: 
und recovers Damages in the Avocury. For the Rent was a Ting in Demand and not in Kender, Noy 
22. Forteſcue v. Jones. | 


5. But if the Tenant renders his Rent upon the Land ar the Day, 
and atter this tenders it to the Perfon of the Lord, and he retufes it, he 
cannot atcermarbs diſtrain tor it without a Ocmaiid kram ty ;jIerton 
of the Tenant. Hobart 281. Per Hobart. 
6. An Action of Debt lies for a Rent referved upon a Leate far If Leflee 


Bears without any Demand. Tr. 13 Ja. B. K. Per Coke, faid to e, 


be Miſes Dene's Cale. Adjudg'd. at the Day, 

| he ought to 
tender at the Day before Demand; But otherwiſe it is, where Leſſce is bound e perform Cœtvenants. Roll. 
Rep. 216. Trin. 15 Jac. B R. Moſes Dene's Caſe. 


7. If J diſtrain my Tenant for Rent, and he is ready upon the 
Land, and tenders the Rent to me, and 1 will not take it, but leave the 
Diſtreſs with him, pet J may diſtrain at another Oap tor the lame 
Rent. 20 D. 6. 31. Der Mewton. 
6. Ik the Tenant or Leſſee renders his Rent to the Lord or Leſſor If ag 
a the Day ot JJayment upon the Land, and he rctuies it, Per he may tender d to 


— 


— 
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Rent. 


e Leffor after diſtrain for it without any Requeſt to the Pperlon ok the Tenant 


at te Day 
a! Ment 
he can 1:t 
diſt rain fur 
this Kent 270 


8. C. cited 
per Cur. 
Hutt. 91. as 
adjuag'd. — 
Nin. 638. p 


8-5. Specket he Annuity according to the Intent of the Deed, that then &. 
„ Shore — 
But there it 


is ſtated as 
an Obliga— 


. in him, ought to man 


or Lefiee 3 Becauſe it is not any Corporal Service, but ues cut 
k the Land. 


20 Y. 6. 31. 


cet Lemard of the Perſen of the Leſſee. Jerk. 20. pl 38. cites 30 Al. pl. 38. 


9. And in the preceding Cale the Lord or Leſſor may diſtrain for 
the Kent withour any Demand upon the Land for the Bent; For 
the Diltreſs is a Oemand in iticlf. Contra „E. 4. J. 20 0. 6. 31. 

10. It a Man tered ct a Renut-Secx, payable Qiinualiy at the Fro7 
ot Eaſter, and at the Feaſt no Demand or Tender is made Bf the Bent 
yet he may come after the Feaſt to the Land and demand the Lent, 
tho the Trnaut be not there; pet if none be ready to pay the Acc. 
Uns isa Demer in Law, upon which an Aſliſe lics, inaſmuch as n. 
LenGo!ty rifles upon it; but is onſy to recover the Rent with Dang 

25 ation Colts, Co. . Mannd. 28. b. Reſolv d. 

11. But ln the ſald Caſe if the Tenant be at the laſt Inſtant of the 
Feaſt ready upon the Land to pay, and he who has the Rent, nor any 
tor him, comes to demand Or receive it; In ſuch Caſe he that 425 
the Kent cannot come in the Abſence of the Tertenant and de ran 
it, and ſo make him a Olfletlor, and render Damages and Co's, 
without any Oekault in him. Co. 7. Hund. 29. 

12. Eur in the ſald Cale, he who has the Rent, becauſe O2f2iitt was 
a Demand of it upon the Land ot the er 
ton of the Tenant, Co. 7. Maud. 29. 

13. But in the ſald Tale a Demand ot the Perſon of the Tenant of 
the Land, out of the Land, is not ſufficient to make him a Diffeitor, 

14. Bur in the ſaid Cale, at the next Feaſt, if he wo hag the Rent 
demands the Rent with all the Arrearages upon the Land, tho it be in 
the Abſence of the Tenant of the Land, yet this hall be a Oftcitin in 
Law to have Alliſe for the Rent and all the Qrrearages, with Cos 
and Damages. Co. 7. Mavuad. 29. 

15. Tf a Man has Seiſin of a Rent-Seck hg olight ta demand the 
Reit inn the Land our of which it is to be paid, to make a Binn 
pon whrch to maintain an Aitiſe ; For a Demand of the Jocriac of 
bun 59 ought to pay it out of the Land 18 not ititiciene, Dich, 
1! Car. B. G. between Morrice and Price. er Cüriam. In or 
or Crrror upon a Judgment given in Wales, where was kaun 9 
Ille 3 Demand made, but not, where it was made and ag erco per 
Curiam, it ought to be in Law upon the Land. Bit the aut was, 
Wroemther this fhall be intended upon the Verbick. But iter it was 
(ompaunded. 

16. Rent affrewd for Dower, on Condition, That the Feme on Not- 
Pa ent fhall be reſtor'd, need not be demanded by the Leme. D. 34% 
Marg. pl. 13. cites 38 Eliz. C. B. Wentworth's Caſe. 

17. Debt upon an Obligation. The Defendant granted a Rent-(Cr 27! 
out ot his Land to the Plaintiff of 20s. per Ann. tor 10 Years, / © 
oblived in 10 l. with a Condition, That if he performed the Covenants att 

|. Agreements in the ſaid Deed ; Ita quod, The Olligee minit have and en 
The . 
nuity cas arrear at ſuch a Feaſt, but not demanded by the Grantee, nr 16% 
ger'd by the Obligor ; And if hereby the Obligation be torivied, 5") 
the Queſtion; And it was holden, That it was not; For the b 


tion for berg being tor the Pertormance of Covenants generally &c. ſhall not alter 


formance of 
Covenarts in 


a Demiſe, 
rendring 
Rent, and 
the Breach 
demanded ; 


the Oblicor mult have ypicaved the Tender ſpecially. 


Nature of an Annuity ; but that it is payable, as it there had not dec, 


Sheres. 


was aſhgn'd in Non-Payment of the Rent; But the Tenant reply'd, That the Regt wa? 


and held good. But otherwiſe, had there been a Special Covenant fer Payment; 


any Obligation. Cro. E. 828, 829. Paſch. 43 Eliz. C. B. Speer? | 


eee 


Rent is reſerved on a Leaſe for Years, in which are diverſe Covenants and a Bord tur Pericrman, e 
of all the Covenants in {uch Leaſe, and the Rent is behind. The Bond is not forfeired, unleſs the Le.. 
ſee makes a Demand for the Rent, becauſe he is to do the firſt Act, viz. To demand the Kent. Aro. 
Godb. 337. in the Cafe of Killigrew v. Harpur — cites 22 H. 6. 5, 7.— Cro. E. 332 Andrews v.Wond. 
Contra. Sed Adjornatur,—I f Leſſee gives Bond to pay the Rent, he muſt pay it without Demand, bur his 
tendring it on the Land is ſufficient, unleſs other Place is limited. Hob. $. in the Cife of Baker v. 
dan 

' Rent payable off from the Land, and Leſſee hund on Condition to pay the Rent Secundum formam ©: 
eftectum Inde nturæ predict * Held per Cur. That the Leſſee ought to pay the Rent at his Peril without 
Dewand. Noy 16. Anon — Noy 53. Anon. wakes a Diticrence, where the Leſſce is bound 70 perform 
all Covenants in the !xgexture, ard where the Bord is e pre to pay the Rent. In the firſt Cate the Le!- 
ſor need nor demi, d the Rent; otherwiſe in the laſt. And WW almſly ſaid, That it had been fo adjudg'd 
in this Court. Cites 22 H 6. 57.— Hutt. 114. S. C. cited. wy 


13. Leaſe tor Years, rendring Rent, and ix Default of Payment the Mo 291. 
Leaſe to be void; Tho' che Rent is not paid, the Leaſe is not void with- Sur Moile | 
out a Demand ot the Rent; and upon Demand the Leale is void without Inch ooh 
an Entry. But otherwiſe of a Leaſe tor Lite, Jenk. 121. pl. 43. 

19. In an Avowry for a Rent-Charze Demand is not necetiary, tho' it gut if whe 
was expreſs'd in the Grant, That (it being dejnanded ) he may lawtully Gram (1d 
dittrein ; Agreed per Cur. and that the D.ttrets is a Demand. Hur, 23. 21 8 
Kind v. Ammery. — and cites it ſo reſolv'd in the Cate of Beryman v. ,.,. at f 
Eos yer. : a Feaſt and 

Or 4 Ton : 
after Demand, that then he may diftratn, it is otherwiſe; For there the Diſtreſs is Imited to a owt! mo 
ter Demand. Ibid. And ſays, That it was ſo achudg'd Trin. 3 Car. in the Caſe of Coppleiton v. 
Langford. 


20. In Replevin &c. one granted a Rent ont of certain Lands to be paid 
at a Houſe off from the Lands, and that if it were behind, and lawfilly de— 
manded at the Houſe, then the Grantee may diſtraia, I he Queition was, 
Whether he might dliſtrain on the Land withort a Demand ot the Rent? It 
was inſiſted, that a Diſtreſs is a Demand in Law. Crawley J. inclined 
that there needed no Demand; but the other Juitices, and Banks Ch. I. 
inclined that there mutt be a Demand; and Banks ſaid, That it is Part 
| of the Contract, and like a Condition precedent ; and as in that, fo in 
this, he ought to make a Demand to enable him co diitrain ; tor till chen 
he is not enabled by the Manner of the Grant (which ought to be ob- 
| ſerved) to make a Diſtreſs, Mar. 1.47. pl. 218. Trin. 17 Car. C. B. Sel- 
den v. King. 


(K) at ſhall be ſaffictent Demand. At what Place, Se (1 


I. F a Man demands a Rent upon the Land, he need not demand it 
ol the Perſon of any Man. 29 All. 52. 
2. If a Man demands a Rent tiiluing our of Land upon which there 
* Houle, he ought to demand it at the Pot!ſe, 49 ff. 5. 
|, + Teaſe ot rwo Barns, rendring Rent; and tor Default of Payment a 8 p ,, | 
Gentry, if the Tenant be at one of the Barns to pay, and the Lettor fare. 123 


| Marg. pl. 12. 

1 the other to demand the Rent, and none there be to pay it, yet the ches 36 by 
© Wh <flior cannot enter for the Condition broken, becauſe there was no De- Elis. 
in the Tenant, he being at one; for it was not pollible tor him to 

W be at both Places together. Poph. 58. 3 & 4 Eliz. Anon. 

7 WH + {i Rent Seck is granted, payable at a Place of from the Land, yet it 


14 ; | PLC 71. 
may be well demanded upon the Land, and is not like a Rent reſerved 8. p, 152 


4 Leaſe with a Clauſe of Re- entry. Cro. E. 324. Paſch. 36 Eliz B. K. Nota in 
B. p v. Grant: | DT | Kidweily'y 
| Caſ-. 


6H 5. Bond 
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496 Rent. 
5. Bund for Payment of Rent reſerved is nor ſorſeited, unleſs there he , 
demand ot rhe Kent upon the Land; but if rhe Bond be to pay the Rent 
at a Collateral Place off He Land, it is otherwiſe. Per Popham. Ow. 11; 
Vatch. 38 Eliz. B. R. in Cale of Stroud v. Willis. 

6. A Demand of Rent of the Tenant out of the Land, is not ſuſfcient: 
bur il Here is a Houſe and Land, a Demand ot Rent c the Lang, is 
Fe but for a Condition broken, it ought to be at the Houſe, Co. 

itt. 153. | 

J. It one Place be as notorious as anther, the Feoffor has Fleftion to de. 
mand it at which he will, and albeit the Feoffee be in ſome other Part of 
the Wood ready to pay the Rear, yet that ſhall not avail him. Ex ſic de 
Similibus. Co. Litt. 202. a. 


tk) (L) At what Place it is to be demanded. 


F a Rent-ſervice be reſerved to be paid at a Place out of che Lag 


T5 
It oughit to [| | 8 : ; 
be demanded he need not demand it upon the Land, but it is ſulficient 45 54; 
at tlic ace Dlace Where It 18 to be pald. D. 5 Ta. B. N. Uetucen K iz 192 14 
1; RN es Hi lch, per Curtam. I), 32 El. B. N. between Cermin Au 5 tllis 
mice 0 — * *. * „ 4 2 4 a — 3 = 
* __ - fir Per Curlam adjudged. Tr. 39 El. in the Erchecguer Thambe \ ho 
1410, 4 * n . * — 8 OM 7 5 od Bats 
te limiting kween Edmunds and Bustin per Cliriam, in Mrit of Error, inci there 
; * 5 - 5 : _ IWR * Aa. : TP ye. \ A . Ne 
ne Payment ald, that this was the ay aDUary in B. K. that ta to a, tha 
e, tent the Demand ought to be at the {lace appointed ior #3aviirong, 0 
Gut ot tine = 7 ve 
Lard, does 39 El. B. R. 
100 alter the 8 
Nuure or Quality of rhe Rent, nor of any Thing incident thereto, but it is toni Intents a Ron: ie 
out of the Land, and not a Sum in grois; for it paſſes with the Rcverſion as invident there „ Art hill 
be ufbended by Entry of the Leflor into any Part of the Land demiſed, and ſail be apportion:y!:! 
Recovery of Part in Waſte, or Entry into Part for Forfeiture &. and ſhall have a'l other Oniicie; cf 
a Rent, 2s if it 144 bcen payable on the Land; and therefore the Opinion in Kiowelty's (Cue, PLC 
- 0, that TWICE k *\ erfian mighr enter for Non-payment O1 ſuch Rcut, V. ithout any Demand, A Utter iy 
denied por tot, Cur. ia this Caſe ; and they ſaid it had often been adjudg'd contra. 4 Rep. 73.4. Bo 


. * * 18 
t 1 LAY * 
TOW, d 4 

— 


Fe Dean 2. N 8 Man leaſes fur Bears rendring Rent, payable our of th 
and I" Land in the Church of D. or the Church of 8 upon Condition, tit 
nds „ade bugtht to be demanded in both Churches. TD. 5 Ja, S. . bettet 
Lenſe % R. Knap and Welch, per Popham and Tanfie!d, becauſe the Lefive $33 
the Leffee tion £0 pay it in either ot the Churches. 

tele 3. So tif a Man leales tor Bears, rendring Rent 88 gut Of fi 
Funn Land, that is to (ay, at or in the Church of C. the Demand oug'tt! 
\Wiccombe, be within and without the Church; for a Oemand in the Chured 
rer/rinx Not Wnnicient, malmuch as the Leſſee has Election to Bay it in tit 
8--- 5994%7* Church, or out of the Church, Þ. 5 Ja. B. Re betwecn az 
dra er Fe I: 44 per Curiam. 
EClicke de 4 | 
Kere ſuch t Condttion; it was agreed by the whole Court, That the Demand cot; to be ma 
tbedral Church of Chicheſter, alt 0 it was of the Land leaſed. And the Demand ought to beg 
at tlie Setting of the Sun the laſt Inſtant of that Day, and when he made his Demed be „tee 
27% and not ce. 1K up and down ; for the Law did not allow of walking Demands, as Popham OE 
* dught to make a formal Demand. And they held the Demard ought to be made at 1441 bh 
Ui url where the greateſt and moſt going in is. Brownl. 138. Paſch. 5 Jac. Knap y Pier ſev elch. 


4. The Demand muſt be vpon rhe Land, becauſe the Land is the 

and that is the Place of Demand appointed by Law. Co. Lit. 281. 

Mo. 404 pl. It che King makes a Leaſe tor Years, rendring a Reui pa“ 5 
% Trin his Receipt at Weſtminſter, and after the King 2ronts the RE 
37 Eliz. S. P. — 


þ 
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ther, and his Heirs, the (rantee ſhall demand the Rent upon the Land, ard and froms 
not at the King's Receipt at Weſtminſter; for as the Law without ex- ebe SC 
neſs Words, appoints the Leflee in the King's Caſe to pay it ar the e ax, g 
Line's Receipt; ſo in the Caſe of a Subject, the Law appoints the De- Paſch. 855 
mand to be upon the Land. Co. Litt. 20 1. b. Eliz. Bur- 
Taylor —— Golds. 124. pl. 9. Hill. 43 Eliz. S. C. adjudg'd accordingly —Cro. E. 1 1 8 85 
Patch 38 Eliz. B. R. adjudged accordingly—4 Rep. 72 b. S. C. by the Name of Boroughs Cale 


ad, udg'd accord ingly. 


6. He cannot demand it at the Bach dor of the Houſe &c. Haut the If the Feat 
Demand mult be at ] Fore-dovr, becaute the Pemand mult ever be made for demand 
at the oft notorious Place, and it is vor material, whether any Perſon be 7 N 1 f 

, . - rot TIE A 
there OT no. Co. Litt. 201. b. Place <uliich 
— ; A Is Nei oft 
roterions, as at the Back-door of a Houſe &c. and in Pleading the Feoffor allege a Demand gererally at 
the Houle, the Frotice may traver'e the Demand, aud upon Evidence it ſhall be found tor him; for 
that it was a void Demand. Co. Litt. 202 Uu. 


7. Albeir the Feoſſee be in the Hall or other Part of the Houſe, yet“ Ir was 
the Feottor ed not Hut come to ihe Fore-dror, tor that is the Place appoint- he'd FEE 
ed by Law, albeit the * Door be dhe. Co. Litt. 201. b OT 
Cu ) amy 44 . / 1 ; 9 r if oc less 4 

Houſe ren- 

derirg Rent, and for Non- payment &c. it is nor ſufficient to demand the Rent at the Dor of the 
Houle, if it be open, but the Lellor muſt enter into the Houſe, and there demand 1t; Sit a ea he 
wade of Land, the Leſſor muſt enter into the moſt notorious Place of the Land, and tucre demand it, 
Ex relatione Fountaine, incerti Femporis. Cro. Eliz. 15. Paſch. 25 Eliz. C. B. Anon 


8. If Feollment be made of a ND only, the Demand muſt be at the S. P. J 


5 f = . P : < » 4 of 
Cate of ihe «cd, or at ſome High Way leading tnro” tie M ood or other f. 
9 — O NII 1 8 
molt notoi ious Place. Co Lit. 202. a. 1 "Ito 
Ian and 


9. It rhe Rent be reer e, 7o be paid at any Jace from the Land, vet it 
is in Law a Rent, and the Feotior muit demand it at the Place appointed 
by the Parties, obſerving that which has been ſaid betore concerning the 
moſt notorious Place. Co. Litt. 202. a. 

10. The Biibop ot Exeter leaſed certain Lands inthe Cuuty of Driven S. C. accor- 
lor Years, reudring Reut payable in Excter atorciaid, with Clanſe of Re- C198'y, 1 
ealry 3 and the Bijuop had a Palace 1 Þ.xetcr atorclaia 5 It Was the Opi- a A £674 
nion of rhe jquſtices in this Calc, That the Rent gnghe to be demanacd Bendl, 59. 
at the ſaid Palace, and not ciiewnere ; and that it the Leffe comes to the pl. Wn 

d. 47, . 


0 4 5 CC 3 . Arn 
Common Gate of the ſaid Palace, aud there teiiders the Rent, it is a g6g00d © ** 
pl 63. 8. G. 


Tender without more, be the Gate l ut or chen, not w ithſtauiding thut the 70 
Biſhop be within the Palace, aud that neither he nor any of his Servants and in Tri 
be at the Gate to receive it; jor the Lelice is t tied to open the Cute mm Verbis. 
ot the Palace, it it be hut; nor 76 enter into the Palace Fit be open, , Ceed 
3 Le. 4. pl. 9. Mich. 4 and 5. Phil. and Mary in C. B. Eliot v. New- 12 fich. 
comb. 15 & 16 E- 


The Precedert vgs view'd, and it was of Lards in Corrwal; But the Rent made payable at Hucter 
without limiting any Place certain, and the Demard was alleged for the Eiſhon to be made And Pa- 
latium Epiſcopi in Civitate Ex* & quod nullus illuc venit ad ſolvend. &c. The Leſſee alleged a Readie 
reſs to pay the Rent Ad magnum & communem Portum Palatii pradicti, and Hive vas joined porn this 


Point and not upon the Demand, and found for the Lefice againſt the Bit.op, who by his Servant made 


the Demand In Aula Palatii tantum. But the Demand in thts Cate was not material by the Opinion ol 
the Jultices in the Time of E. 6. in Bridcwell's Caſe Ideo Caſus ſupra diſtert &c. 


11. 4/ijſe was brought of Rent-Seck granted by A. to B. Vis Son in Fee, 
iſſuing our of cne Honſe in L. and payable in anner. The Rent uus de- 
manaed ot the Heuſe ont of which it xſſued And the Queſtion was, It the 


Lemand was good, being made there, and not at the Houſe where it was 
1 x 1 . 
1 5 Able 
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payable. Reſolv'd by the Ch. J. and Cooke ]. at the Aff ſe, aſter Ad- 
vice had with the other Judges, That it was a good Demand. Cry, C. 
507. pl. 12. Trin. 14 Car. B. R. Smith v. Smith. 


(M) Place of Payment. At what Place he is bound to 


pay or receive it. 


x Sid. 40 1 1 Lord is not bound to receive the Rent in other Place 


Hill. 1657- than upon 4 . 
8. R. 8 5 pon the Land. 20 Y. 6. 30. 
But the Suit appearing vexatious, the Court referr'd it. Hobbs v. Eſcot. 


vr. Tender 2. The Lord is not bound to receive the Bent in Court upon a Cen 
cites 5.0; Der there, atter he has avow'd for the Bent; Becauſe of Commen 
Br. Condiri- Right Rent is not payable unleſs upon the Land, 7 . 4. 18. 


on, pl. 38. 
cites 8. C,— Br. Touts temps Priſt, pl. 35. cites S. C. 


| 3. If the King makes a Leaſe for Years rendring Rent, without limiting 
l any Place, or to whoſe Hands it ſhall be paid, the Leſſce may by the Law 
pay it, either at the Receipt of the Exchequer, or to the Hands of the 
| Bailifls or the King's Receivers authorized by him for chat Purpoſe ; and 
| therefore the ſpecial and uſual Limitation tor Payment ot the Rent in 
| ſuch Caſes, at the Receipt of the Exchequer, or to the King's Bail iſſs or 
Receivers &c. imports no more than the Law would have implied, had 
they not been mentioned, and therefore are only Surpluſages. And tho! 
the Clauſe at the Receipt of the Exchequer Cc. apud Weſtin. yet that being 
a Affirmative and Declaratory, it is not requiſite that the Receipt be held 
at Weſtminſter; for if it be held in any other Place, the Rent muſt be 
paid in ſuch other Place; and this the Law iniplies. Reſol wd 4 Rep. 

3, b. Paſch. 38 Eliz. B. R. in Borough's Caſe. 


(NJ) At what Place he may pay it. 


Fol. 429. 


I. Rent iſſuing out of the Land, if it be paid and accepted at 4 
Place out of the Land, is good, Contra 49 E. 3. 6. 

2. It a Place out of the Land is limited for Payment, and there is a Prov:- 
ſo of Re- entry for Non- payment, and Rent is paid by Leſſee at the Day, 
bur not at the Place; if Leſſor once accepts, (he being privy to the Deca) 
it is a good Performance of the Condition. Where the Condition is to be 
performed to a W perhaps it might be otherwiſe. Per Powell. 
3 Chan. Caſes 68. in Cafe of Bath v. Mountague, cites Co. Litt. 212. 


(O) W hat 
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0 - —— — — — ——— as 


(0) What ſhall be a good Diſcharge of Rent. Eviflion. 


1. IF Leſſee for Years be, rendring Rent, Eviction by an elder Title S C cited by 
ſhall be a good Diſcharge of ail Rent iv hich thall incur alter. 20 8 785 Ul 
2 Vent. 05. 
I). 6. 20. U. but ſceins 
: there mit- 
rinted, as 20 H. 6. 22. whereas it ſnould be as in Roll here 29 H. 6. 25, b. and is pl. 15. So of 
Feoffee. Co. Litt. 325, 202. (h) — But not of Rent due before the Eviction. 2 Vent. 68. iu the Cale of 
Baynton v. Bobbet | 
n Debt for Rent on a Leaſe for Years, but b»f,re any Rent due the Land was evicted upon an eigne 
Title, the Detendant pleaded, He ow d him wtlins. He cannot give the Friction in ſevience, but Mould 
have pleaded the Eviction STC. and concluded ſudgmeat if Action, Per Dyer, Manwood, and Moun- 
ſon, and they denied the Opinion of the Prothonotaries to the contrary. 2 Le. 10. pl. 14 Hill. 20 Eliz. 


C. B. Wing field v. Seckturd. 


2. Jt Land be given to the Baron and Feme, and to the Heirs of 
their Bodies begotten, the Remainder in Fee to the Baron, and alter 
the Baron alone levies a Fine Come ceo to the King, to the Uſe of the 
King in Fee, and gitce the King grants it in Fee to the Baron, rendring 
a Fee-Farm Rent; dhd then che baron dies, and the Feine enters by 
Force of the Statute or tye 32, and is remitted to an Eſtate after 
Poſſibility by which tz2 State of the Heir of the Barow ts coicked 
tor the Lit? of the eine, yer the Ling thatl habe the Fee-Farin tent 
during the Lite 8f the Feme; Becauie vy the Letters jDatems it was 
payavie preiently, and the King may diltrain by his Prerogorive in any 
other Land of the Heir {or the Rent; As it the Hing gad granted the 
Inheritance after the Death of the Feine, reſecviay a Neat imme 
diately. Ca. Magna Charta 681. cites 4 * 5 Eliz in the Exchequer, 
Beaumcnt'8 Cafe, Juſtice Oalliſon's Reports. 5 El. 

3. Jt Difleitor leaſes for Bears rendrinng Rent, and atter certain S. C. cited 2 
Days incurr'd Diſſei ſee re- enters, yet this ſhall not diſcharge che Renrs ay e 
incurr'd before ; For Leſſee is not puniſhable by Treipats for the hac 
Yelne Occupation. 20 0. 6. 20. b. Bobbet.— 

SCC pl. 1. 

4. Ik a Pan acknowledges a Starute to B. and after makes Leuſe for 14.1, 9, pl. 
Years to C. rendring Rent, and atter the Statute is extended, hy which 195. S 
the Land is evictea, pet this ſhall not diſcharge any Rent due before 
the Liberare executed. Hobart 8 Kcports 113. between Sir K. 

Grob ham ant 7hiraboroueh, 

5. Debt upon Leaſe ot a Ward, rendring 20 l. Rent per Ann. till full o, where 
Age, by Deed, the Defendant ſaid, That the Plaintiff' bad the ſame Ii tre Dilcifor lea- 
of the Gift of IV. M. fer his good Service, and that before any Rent due the oe 22 Rs, 
Plaintiff” departed out of the Service of the ſaid W. N. by which W. N. en— 7717“ 1814 
ter d, Judgment Si Actio, and a good Plea. Br. Dette, pl. 39. cites 45 where 
E. 3. 8. a ee 7 5 

ron the Le- 
ſer and Leſſee for a Condition depending upon the Eſtate of the Lee: Ibid. f 


6. Debt upon a Leaſe for Tears of a Vicarage of S. fer 2 Years r endring 
10 l. per Ann. and for the Arrears of the 2 Years he brought the Action; 
The Defendant ſaid, That the Ordinary ſequeftred for Non- Reſidence of the 
Plaintiff, before any Rent due, and ouſted the Defendant, and held the 
Church by the 2 Years, becauſe rhe Plaintiſſ was nor reſident by the 2 

ears, and 't was doubred if it be a Plea; wherefore the Detenianr 
ſhewed, That the Plaintiff reſigned beſcre any Day of Payment. Et Ad- 
jornatur. Br. Barre, pl. 77. cites 5 E. 4. 28. : 

J. Ita Rent be granted out of the Manor of D. and that the . rantee mt) 
4ſtrain fer it in the Manor of C. if the Manor of D. ve recovered by an . 
6 1 5 der 
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4 90 Rent. 
der Title, all the Rent is extinct, but if the Hauer of F. in which the 
Diſtreſs is limited be evicted, yet all the Rent remains. Co. Litt. 14” 0 

8. Rent warde on a Submiſſion by Recognizance to Albitration. 
ſhall not ceaſe by Eviction of the Land. 3 Le. 58. pl. 86. Mich. 17 
Eliz. B. R. Treſham v. Robins. 192 

9. It Debt for One Half tear's Rent be brought, and Deſendant pleads 
F11citon betore the Halt Year was out, this will not avoid the Ouarcer: 
Renr, becauſe lor that the Action was attach'd, Per Cur. 2 Show. 402. 
Mich. pl. 37436 Car. 2. B. R. in Cafe of Poole v. Archer. 


— ——— ͥC¶—‚ꝓꝰ[— 


— 


(P) Reyt. What 1s, and what a m in groſs. 


by In- 2. Letice tor Years by Indenture covenanted and granted 19 pay 24. 
der aually for the Tenements, during the Term, a Rent ot ancien L190, 01d what 


ÞF. # 3 
/ i „ 10 
— 27 


tie fene as a Rent or a Sum in groſs. See Pl. C. 131. b. 6 E. G. in B. K. Brown— 
Jed BE. the 118 Y. Eeſton. 
Leſice cue 
nants Ce ett A. lis Peirs and Aſſions, that he, his Exvecutors &c. ci pay to A. his Heirs and Af. 
-r.5 75 l. per Ann. This is a gocd Reſervation of Rent, and not a Sum in gross; for it is by Inden— 
te, und their Intention was to have it as a Rent, and the Words of on Indenure ſhall be accounted 
to be his who ray moſt properly ſpeak them. Ow. 151. Mich. 8 lac. Alfce & ennie v. Henning, als 
fernings ——Ano: v. Hecamirgs. 8 C. 2 Bulſt. 28 1. adjudged accordvigly ——— The Words o the [n- 
Uonture were, That in Cenjiceration of the Payment of the Rent lerein ajter mentionec de lenſes, and after h 
covenanted to pay 25 1 per Arn &c, Coke Ch. J. wondered it could be a Doubt in Pi ( and 
Erteri ni 


% 


thunght it was clearly a Rent; for a Covenant is the Agreement, and Words of both; but Crteri ni] 
Gixerurt. Roll. R. 89, 81. Mich. 12 Jac. B. R. Althow v. Heming. D. 275. pl. 49. S. £. Re 


lolved in the Court of Wards, Ld Dacres's Caſc. 


It i Con- 3. A Man had a Warren in Fee extending into three Towns, and 
Sou 2 leaſed the fame by Deed to another, readring Rent; and alterwalds 
„ pen granted by Deed the Reverſion of the hole Warren in 07% © he ſaid 
20 Eliz. and Towns to another, and the Leflee attorned; it was holdeu by ati the 
ems ro be Juſtices in C. B. That neſther the Grantor nor the Grantce jhould have 
S. C beire any Part of the Rent during the ſame Term, becauſe no iuch Contract 
almoſt in the  - e 8 1 CP iCR-A 

very ſume can be apportiohed. 3 LE. I. pl. I. 0. . B. Anon. 

VV ords. — ; : 

And 26. pl. 59. Hill. 6 & © E. 6. Anon. 8. C. accordingly. But the Reporter ſays Quere ben, 
this Caſe ; for it feems that the Sum reierv'd 15 not any Rent, but due annually to be paid wore n 
and in him is merely Debt, tho” the Time of Payment is mentioned to be annually; and 19.097 17 is like 63 
when ore len/es Land for 20 cars for 400 l. to be paid as follows, viz. every Year 20 J. This isn 
Debt to the Leffor, and executed in him not enſuing the Nature of the Reverſien; and rhove yen 
Leſſor grants the Reverſion of Part of the Land, and the Tenant attorns, yec the intire 20007 
bur if it was Rent, then the Reverſion and the Nature thereof draws the Rent after if, which! 
venture will not uffer an Apportionment when the Reverſion of the Acre lea d is convey ot ——— \ 


60. Anon. ſays, This is nor a Rent but a Seigniory In groſs, due by Reaton of thc Contract. 


* 7 740 TY 7% * FR 
4 


If a Rent is 4. Baron and Feme make Feoſt nent to A and A. covenants 77 
ie . . 3 1 0 

n wy; ly 10 1. Reat. Baron dies; Feme accepts the Rent, yer this has 
CONMEt, 

in Fee, tho' 


there dens had ic been a Rent. Arg. Roll. Rep. 81. cites D. 19 ifliz. 275. pl. 4 


Reverſion 


in Feofior, yet ir is a Rent, and recoverable by the Name of a Rent upon the Contrat: Per Ca: 
Carth. 162. in Cate of Newcomb v. Harvey. 


1 


"Rent th 9 491. 1 


ale ot a Tavern, aud Plate 5 —— 
| goo Atviith ly 101 228 "ey and 1d droe erſe Utenſils ; 3 Leiice CuVeHairits Pit a Le 2a% 
to "COLT 1 011th. he 10 7 every Tun ot V1 Ine Ke thould {6]] theie, and pa; Of Mees, 
h1 30 5. for Ce 4 loid there ; this 1 ISUSA Renr reſerved, and i in N. Bo c ran N 


ture ola Kent. Arg. But judgment was given againſt the Plaintiff on ano- Renr 8 
ther Point. Cro. E. 62. Mich. 29 & 30 Eliz. B. R. Gallies v. Budbury. Ley Gaper. 
J. ) N 5. 
6. Deviſe that A. fhall have the Laid, and that fhe hall pay nearly 5 8 
k | / pay yearly to the Cro E iS 
I 11e 01 che T eitacor 19 | qd: Ir: ny * r 3 Te in Rec ompence of her pl. "I il 


Wine 


Dower. Per Cur. It is a Rent, an 4 not a Sum in groſs. Le. 137 Mich 3 e 
30 itz. C. B. Collin v. Warburton. 15 9 dy 54 


Goodridge v. Warb urton. A. has 5 Sons, and leaves Land to each, and devise 


1 
A 5 , y * : *%\ 1 
9 Per A HUN 70 


% 0 1:11:78 * U— * C 2 0 
his \ k iſe gut of ! "11s | 7 nd ! As ii) Ar rer ohe ot his Sons ſhall pay out of n trat the P 
ment 0) the $7 her Annum to bi WW lle; This is quaſi an annual Rent out &f thc 560 be IJ; 1 45 
0 "148% * 2 ' 19 UL 0 1e 
no Sum in gro's. Cro. Car. 158. pl. 7. Paich. 4 Car. B. R. Anlley v. Clap 8 0 woke un fer v 


Chapman. 8. C. but not S. P. 


ES as 8 
5. A Rent cannot be reier\ ed Out of a Common or Ofce, or other S. P By An- 
Thing which ne not in Demand Demeine] in v nich an Entry can be dert * as 


— 7 : ta i! * ( n 
1044 le, unleſs! IT be Or ot | Viet; { yy {48 1 A. 4 FP 40 L 1. ir uy che " M{;Þj- A mn : 4 . 
liry of Hcheat. Novy. 60. in Caſe ot Lovelace v. R aynolds. n 


* Gs FA A8 t the 
Met nalty, ard that a Ren hat ge cannot be rat anted our of 1 Met try g Hur that tha“ in the C45 of 4 
Common it he nor a Rent, yet a idiltreſ; may be talen 5 oy as 26 H.. i, becauſe; the Con 8 
Ceatiice Ne. Com non. 


hath a Benefit thereby. Cro. E. 546. pl. 19. Hill. 39 Eliz. ST 


8. Tenant for Life levied a Fire to Revenſoner in Fee, and doolired th 
/ 


Uſes to be o Cond; 08 that the Conuſee and his Hits py him 40 J. per 
Alt, . for his Life; this is not properly a Rent, but qusii, a Sum A ITY 
and is not 11: Uing out ot the Land ; tor there is no Place wngoinred ter 
Payment there. t, and therctore the Conuſee [rv ek ONE 1 > Gomiitor 
ord pay him. 2 ro. F. 688. pl. 23. Trin. 41 Eli, B. Smith vv aN 


9. & Leaſe tor Y cars, paying for a . he 20 /. 1313 a Sum in gras 
and ſlall not paſa with the Reveriion. Winch. 4 47. A rg. Cites Ruwlins's 


Caſe. | 


10. = aſe for Years in Reverſion aſter a Leaſe for 5 7 : Fenin Poll Sid, 47 


Principium jade a certain yearly Rent „und two Days Work in tiarreſt, & C by the 
* 0 . 11 
Readers o tude 3 %. Nomine Herioti p5ff norte of the Leite es; or either ct 
114% OV. 
them, and re daring 2 Capons at Chriſtmas, Poſt principium inde. Per Ca, e, ad- 


Keling Ch. J. Dis is a Sum in groſs, but per 3 quit. contra. Vent. 1. 114fed ac- 
Trin. 22 Car. 2. B. R. Lion v. Carew. | 


Corey 
— * 
17 


La * . . 
7 ++ 57 *% 0 ( #3 $6 0m 1 4 q 8” . * 
Langan V, 1.2 * Ks A4 '1 l ect 14 ar oF w 


11. Rent reſerved ont of a Porticn of Tithes, whether a Rent ora Sum Lov. 306. 
in groſs? Vent. 98. Mich. 22 Car. 2. B. R. Dean he Chapter 0126 —— 
Windſor v. Gower. 5 ip 
Rent incident to the Reverſkon, and that the AT! ſignee is hound to Pay ir ; but it was not ad nd red be 


cau FO kworrt ions Were 8 10 tu E y and t! IC 5 COOTrer [111 j 3 | CY Were not v. L141! } i by de 
mine the Matter of Law. 2 Saund. 302 to 326. Hill 22 & 23 Car. 2. S. C. 


— 


12. Rent reſerved on Afigament 9 a Term for Years of a Houſe ; this is It is not at- 
2 3 in grofs, and the Reſervation ought to have been by Deed. Allen d 


te 
„ 
7. Paſch. 24 Car. B. R. Spathurſt v. Minns, the Never. 
10 ils hut ry 
5 : 0 lt by (nm. 
tract only, and is di charged by a Releaſe of all Demands. Crn J. 287. Witton v. Bye The Plain. 


17 be ing Leſſee for Y cars, 4 e ned over his hof 's Fern by 10 denture tothe Detendant renderi;s Þ t, und 
an A&ion of Debt was now brought for the Rent in Arrear. The Defendant Hlended Newt once lit & 
hoc &c, And d upon a Pemurrer to this Plea, it was obhected in Bu all ol ting Det; lant, Thatrhis Acc. 


tion WOUG not his, becauſe the dum reſerved was not prope os any Re: but a Sum in grob, the bai: 
r 8 4 i CU ver his whole Term, ana by Confeguence hid 0 5 „rs! m, and therefore the A 1191 


| 4 ö 1 
ong bt wo be for a Sum in gee V upon the Cor. tract, (and not Debr for . K ent! andahar would not lie ill 
tue! laſt D 4 expires. To which it was ant ered, and ſo reſolved per Cur, *T:;u7 ti: is Ren, tho' the 
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492 Rent. 


Plaintift had no Reverſion, and the Plaintiff had Judgment. Carth. 161, 162. Mich. 2W.& M. B. R 
Newcomb v. Harvey. „Z. N. 


— a A 
— 


2 710 80. 13. Tenant forYears ſurrendered to the Leſſor reſerving a Rent. This was held 
: Cog a good Reſervation on the Contract, and that Debt lay after the firit Day 
Carth. 162. Was incurred, wherein it was teſerved to be paid; For it was in the Na. 
in the Caſe ture of a Rent, and not of a Sum in Groſs, Vent, 272. Trin. 27 Car. 2. 


of Newcomb B. R. Cartwright v. Pinkney. 

v. Harvey. Wo 

—— Such Reſervation is good, tho' without Deed. Per Hale Ch. J. Vent. 242. in the Caſe of Wilton 
v. Pinkney cites Manly's Caſe, and the Caſe of Purcas v. Owen. 23 Car. 


14. A. grants his Land for a Tear to B. B. agrees to pay ſo mich for it 
this is a Sum in Groſs, for which an Indebitatus lies. Per Holt Ch. ]. 
Show. 36. in Cale of Shuttleworth v. Garret 

15. Rent reſerved on a Leaſe of a 7o/!-Paſſage ona River; Reſolved it 
is not a Rent, for it is out of an zncorporeal Thing, and an expreſs Cove. 
nant to pay it. 2 Vent. 67. Trin. 1 W. & M. C. B. Baynton v. Bobbet. 


(Q) Sum in Groſs. Remedy or it. 


T. Enants have Common, paying the Lord a Penny a Tear for it ; the 
Lord cannot have Debt or Diftrein tor it, unleſs it be Prefcrip- 
tion. Noy. 60. Lovelace v. Reynolds. cites 26 H. 8. cap. 3. 

2. Debt tor Rent xoſerved upon the Leaſe of a Warren of Comes ; The 
Detendant pleaded that the Plaintiff had plowed a Field Parcel ot che 
Warren, by which the Conies had not ſufficient Paſture. Per Cur, 
(abſente Anderſon) it is no Plea ; For it is not a Rent but a Sum in 
Groſs, due by Reaſon of the Contract, and therefore the Entry, or Ufer 
ot that Part is not any Suſpen/zon, Noy 60 Anon. 

3. Where there is a Rent reſerved, and a Covenant alſo for other Money 
in the ſame Deed, Debt will not lie tor the later; As it I demile 20 Acres 
reſerving 20 l. per Annum, and further agree with him in the tame Decd, 
that tor as many Acres as he ſhall plow up, he thall give 10 s. more per Ann. 
tor each; This laſt Sum is no Rent, and an Action of Delt will not 
lie for it. Per Holt. 12 Mod. 73. Trin. 7 W. & M. B. R. Anon. 


(R) ut ſhall be ſaid to be Part of the Rent. 


I. HERE a Man recovers Rent of 20 d. per Annum, and tit 
\ Sheriff puts him in Seiſin by ad. of the Plaintiffs, this pail 4 
be inteaded Parcel of the Rent, but the Recoveror at the Rent Day may di 
train aud make Avowry for all the 20 d. Per Davers and Danby J. Clearly; 
Brooke ſays the Reaſon ſeems to be that the Rent is not due till the 
Day, and therefore cannot be intended Parcel ot the Rent, which then 
was due. Br. Avowry pl. 78. cites 37 H. 6. 39. : 
Maſon v. 2. Leaſe is made by A. to B. rendring Rent 4 /. and A. by the {ame la, 
Chambers denture, grants to B. and his Aſſigns dare & Reddere to B. the Leſſee * 
S. G. Gro. J. bis Aſſigns 3 5. 4 d. for Portage; This 38. 4 d. is by Way of Coven”: 


55 SI - and no Port of the principal Rent to be retained by Way of Detalcaries. 
FOE ac. Yelv. 42. Hill. 1 Jac. B. R. & Trin. 2 Jac. Chambers v. Maion. 


cordingly 
r tot Cur. Pts 
- N [SY (ii 


AC 
, 4 


=) 


limited tor the 14 1. So it is entire alſo in the Diſtreſs. Bur all the Court 


h . — . YT 1 OI 2 — 8 * 
K — _— * 
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(S) One or ſeveral. By Grant. 


I. F: HR V Coparceners made Partition, and the one granted to the two 

100 s. Rent by theſe Words following v:z. 50s. to the one, and 50 8.70 ing rx 
the other, and yer this is one Rent, and nor ſeveral Rents. Br. Rents pl 3 
pl. 18. cites 29 Afl. 23. pl-79 


S. C. cited 
Hob. 17 2. in the Caſe of Stukely v. Butler. 


* 


2. Tenant for Life granted a Rent-Charze, and he in Rever/ron granted a- 
not her Renr-Charge ; The Tenant for Life ſurrendered, he in Reverlion 
ſhall hold che Lands charged with 2 Rents, and as to one he ſhall be 
Tenant in Fee-{1mple, and as to the other he thall be only "Tenant tor 
Lite. D. 10. b. pl 35 Trin. 28 H. 8. 
3. If a Man be /ei/ed of 20 Acres of Land, and grants a Rent of 20 s. 
percipiend de graliber Acra Terre meæ, (that is) out ol every one Acre ot 
my Land, this is a feveral Grant out of every ſeveral Acre, and the 
Grantee 1hall have 20 l. in all. Co. Litt. 147. b. 
Where the intire Rent is granted or reſerved ont of 2 Things, one of 
which is not chargeable, and aiterwards a Vis.) would diſtribute Part J Rep. 55. 
of the Rent to one of che Things and Part to the other, yer the Rent 188 a ng 
ſhall be intire, ſor there the{V1z.) would refer the Rent to Thing which It K prants 
is not anſwerable tor the Rent, and ſo by Colour of Piftribution aRent of 5%, 
would extinguiſh it, which is repugnant, and fo the (Viz.) is void. Per 9 of 2 Was 
Rhodes and Periam J. Mo. 2or. pl. 349. Palch. 2 Eliz. C. B. in Knight's 5. . 
Caſe. (ne, and FOS. 
out of another, 
it is but one Rent; Per Hobart Ch. J. Hob. 17 2. in the Caſe of Stukely v. Butler. cites 29 KE. 3 39. and 
ſo are Knight's Caſe. 5 Rep. 55. and Winter's Caſe D 14 Eliz. 308. upon a Pifference where the Rents 
are reſerved ſevrrally at the firſt, and where there are ure at firſt, and taken by Aix.) 


. J. S. granted a Rent-Charge of 14 l. per Annum out of Land, Hbcz. Woodley v. 
dum "1 I. per Aunum for 38 Tears, if F. D. ſo lag live [payable at Mich. 8 75 
and Lady-Day] and Habend zhe other 7. per Auuum for 38 cars % come io, 4 cog 
mence after the Deathof J. D. payable ar the ſaid 2 Feaſts, with a Clauſe B. Rad- 
of Diſtreſs ; The Queſtion was, Whether this was One or ſeveral Rents; judged ac- 


For that it is but one Grant of 141. in the Beginning, and the Diſtrels Oy, 
. ; - by iS 0 
a b ; the Seve- 
reſolved that theſe were ſeveral Rents, becauſe they had feveral Com- rance in the 
mencements and ſeveral Endings, and rho'it be mentioned ro be but one Habendum, 
in the Cauſe ot Dittreſs, yer that is to be intended to be taken diitribu- pane 
tively, and adjudged accordingly. Cro. Car. 154. pl. 2. Patch. 5 Car. i, to begin 
B. R. Bear v. \V oodlcy. preſently, 


and the other afer the Death of J. 8. 


6. A. granted an Annuity of 100 J. a Year to B. C. D. H. and F. to be 
equally diusded letæten them, to have to them and their reſpetFive Affrons 20), to The Grant 


. 2. . „ g was of one 
each during their Lives, and the Lite of the longeſt Liver ot them, and n os 


if any one died, his Share to be equally divided among the Surv1vors. yearly Rent of 


D. and E. ſurvived, and for Rent Arrear diſtrained, and in Replevin - 129 / by the 
d g jointly. Holt Ch. J. held that the Words Equally to be divided can- Tear of laco- 


r . ' . . ful Ac. viz, 
not make a Tenency in Common in a Deed, tho they may in a Will z 2% ce 
and the Words To have and receive 201, a-picce) expluin how the Money on to be equally 
Receipt is to be diſtributed, but do not fever the Grant; For it is but &c and fo 

one Rent, and one Grant undivided, and ſo D. and E. arc Jointenants, rue 

5 CY h 2 AT pr Ie rill it ſhould 

and the Avowry good, and adjudged tor the Avowant.. 1 SUK. 390. come to the 
Hill. 10 Ann. B. R. Ward v. Everard. 2 Uſt. But 
djornatur. 

Comb. 3 29. S. C. ſtates the Caſe accordingly, and that ron an Ihe Hined 2s r 


5 Mod. 25. S. C. | 
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the Time of the Grant, it was found for the Avowant upon a Trial at Bar; But judgment was arretto, 


and Defendant ordered to replead and avow De Novo; For that it was adjudged that the 5 G TIN 
were Tenants in Common, and tho' the Habendum be firſt of the whole 100 l. yet the (7s. diſtributes N 
And Holt ſaid he knew not why a Viz.) ſhould not make a Severance as well as the Habendum, bar 
here tle Viz. is in the Halendum; And that it was alſo adjudged that the .7ppointment of the Suryizr. 
ſhip dees not inforce a 8 For this is a Rent De Novo, which the Grantor may make to riſe aud 
fall as he pleaſes; For every Variation from the ordinary Rules operates as a new Grant.— Carth, +4 
S. C. ſtates it as 5 Mod. and Comb. and in the Margin ſays, That thoſe are the very Words of the I) 
and it appears by 5 Mod. 28. that he was Counſel in the Cauſe. But Ibid. 342. ſays, that. aſter ſeveral De. 
bates Eyre (Sam.) J. delivered his Opinion for the Plaintiff that theſe were ſeveral Rents, but Holt C. 
J. doubted, and there being no more Judges in Court no Judgment was given; but that afterwards tl 
Grantees D. and E tock zew Piſtreſſes ſeterally, and upon a New Replevin made ſeveral Aout ien. 
for ſeveral Rents, and thenthe Parties agreed, and nothing further was done. Carthew, at the Endor 
the Report, cites Mich. 14 Car. 2. in C. B. that in an Avowry upon this very Grant the Defendantsn e 
Conuſance (in Replevin) as Bailiftsto the ſaid B. C. D. E. and F. jointly for Rent Arrear, and un 
Demurrer to the 8 the Plaintiff had Judgment, becauſe thele were feveral Rents, ond the Rn 
tor Judgment was Paſch. 16 Car. 2. Carth. 354. Hamerton v. Clayton & al. 


(T) Extinguifh'd or apportioned. By Conjuntit 7070 of Eitatos, 


1. FAT HERE a Leaſe was made for Life by Deed indented rend, 

1 Rent, and aiter the Leſſor granted and confirmed, the [rus Tin 
ments to the Leſſee and Heirs for ever, the beſt Opinion was that by this th. 
Rent is extinguiſhed ; For the Reverlion is gone, and by Departyr: 
with the Reverlion the Rent patties with it, unleſs ic be excepted ; and 
alter the Plaintiff denied the Deed. Br. Extinguiſhment. pl. 28. cites 
22 All. 18. 

2. The Father ſeiſed in Fee of Land, had Iſſue tw9 Daughters, he 
grants a Rent-charge to one of his Daughters iz Fee, and dies; the Loy! 
out of which the Rent was granted, deſcended to the two Daughters; i, 
that they had as great an Eſtate in the Land as the one ot them had in 
the Rent; Partition is made between them; after this the Rent shall be 
revived, the fame not being extinct by this. Per Doderidge J. 3 Bult 
122. Mich. 13 Jac. in the Caſe of Gough v. Howard, cites 31 All. 
3. If a Man grants a Rent- charge in Fee, and after gvies the Lind i; 

Til to another, and the Grantee purchaſes the Land of the Tenant in Til tn 
Fee, the Tenant in Tail hath Iiſue, and dies, the [ſve brings borrred tn, 
and recovers the Land, the Grantee diſtrains for the Rent, the Iſiue fuss 
the Purchaſe, the Grantee ſhews the Recovery. In this Cate the Chen, 
is extint tor ever, notwithſtanding the Recovery tor once extinct is 1 
ever, Per Askue. Br. Charge, pl. 42. citcs 19 H. 6. 45. 

But if a & A Main leaſed Land for Term of Years, the Leſſee leas'd Part of the Ti 

Man leaſes to the Leſſor, rendring Rent; if he after [urrenders to the fit Leſſr, tl. 

Frag "rv Rent reſerved upon the 2d Leaſe is determined. Br. Extinguithunes:, gl. 

rendering 34. Cites 20 E. 4. 12. Per Brian. 


Rent, and the $ 5 5 5 
Leſſor grants the Rent to WE. S. and after the Tenant for Years ſurrenders, the Rent is not extinct Lois 


5. It a Man enfeoffs me upon Condition to render to him 101. ſuch 9 
and after I leaſe it to him for Tears rendring certain Rent, and or tl . 
I do not pay the 101. Now he ſhall hold the Land , and the Ren: relertes 
by me upon the Leaſe is determined and extinct, Br, Exrtinguithn?, 
pl. 34. cites 20 E. 4. 12. Per Brian. 

6. A. leaſes to B. for 100 Tears, and B. leaſes to C. for 20 I: , be, 
dering Rent; A. granted the Rever/ton in Fee to F. S. and 7. 
the Reverſion of the Term. Adjudged that J. S. thall nor have the Re, 
nor Re- entry; tor the Reverſion of the Term, ro which the Renn, 4" 


+ 4 


* — —U 2 .— 
— — — — ——ä—— — — — —— ͤ — — 2 1 — 
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dent, is extinguiſhed in the Reverſion in Fee. Mo. 94. pl. 232. Paſch. 
12 Eliz. Lord Treaſurer v. Barton. 
J. A. had a Houſe and Sable tor 30 Years, and /eas'd the Stable to B. for In this C:f> 


\ he. '. Hodg - 


6 Nears, and A. aſſign'd the whole to C. tor all the Years, whereby C. 15 
had the Reverſion ot the Stable, and the reſt in Poſſeſſion tor 30 Y cars 3288 
and demiſed to A. tor 21 Years, the whole on Condition of Re-entry borougy, © 
tor Non-payment of the Rent, or of 25 l. a Sum in groſs, at Days ap- the Court 

ointed. Before any Delault of Payment, A. re-demiteth the Stable, „ev ed 

: ! : ; ; "Is . I that the Re- 

wherein B. had 6 Years, to C. tor 10 Years, but no Attorament ; Alter- flat, F 
wards the Rent and Fine were unpaid at the Days appointed. A. re-en- that 1 
tered. In this Cale the Queition was, Whether the Rent and Condi- to the Rent 
tion were ſuſpended by Acceptance ot the Re-demile ot the Stable? And * vt ne- 


adjudged, 1ſt. That by the Re- demiſe to C. of any Part, by the very the Node 
Acceptance of the Re-demiſe, the Rent was ſuſpended, it it had been a ment 9910 
Re-demiſe in Poticthon. 2dly, That in this Caſe there being no At- in that Caſe, 
torument, nothing paſs'd by this Re-demiſe, but only a Future Intereſt *ich was 
alter B.'s Eſtate tor 6 Years ; and therelore neither the Rent nor the e ee 
etinguiſh- 


Condition are ſuſpended. Upon this Judgment a Writ of Error was ment 3t the 
brought, and all the ſame Points, from Point to Point, were adjudged Condition, 


as before; ſo that this was the Judgment of all the Judges in England, MIKA » en- 
. ; . Ire, an 


Pollext. 144. 145. in Cafe of Hodgkins v. Thornborough, cites it as & pot to be 
Rep. 52. b. Rawlins's Cate. avportion'd ; 
but that 4) 

to the Rent, no Book was found to warrant ſuch an Opinion but Br. Tit. FExtinguiſhment 48. where ie 
is faid, If there be Lord and Tenant by 3 Acres, and the Tenant leaſes one to the Lord for Years, the 
whole Rent is ſulſ er ded; but ſays that this Cale is not to be found in the Book at large. Ard Hue 
faid, 'ſhat a Caſe of a Leate for Years was ſtronger than a Leaſe for Lite, where the Beimcdy its by Af. 
ſiſe, and the 'Terants of the Land (our of which the Rent iues) are to be named, And us tor a Conc 
dition, that muſt be extirct, where Part of the 'T hirg demiſed comes to the Leſlor, becaute it is annex'd 
to ſuch a Rent in Quantity; for it the Rent be diminiſh'd, the Condition mit fe! Vent, 2-0. Hill. 
27 & 28 Car. 2. B. R. 4 Le. 116. pl. 23 5. Mich. 30 Eliz B. R. Rawlins v» Somerfard — 2 Lev. 
143. accordirgly, Hodgkins v. Thornborough.— Freem. R. 417. pl. 553. 8. accordingly. And 
Hale ſaid, that this of Br. Tit. Extinguiſhment, was the firſt Concoction of this Error, that a Rent 
could not be ſuſpended in Part, and in Eſſe for Part, which is a Notion that hath been ſwallowed 
down fince that Opinion in Brooke, but no Reafon ar «ll was ever given tor it why it may not he ſul. 
pended in Part, as well as extinguiſh'd in Part; for of that never any Quelitien was made; as if Lefle 
ſurrender Part of his Term, Part of the Rent is thereby extingnifh'd, And Wilde ſaid, He look'd up- 
on all the Authorities cited by my Lord Coke in Aſcough's Cale, 9 Co. and every one of them is of an 
Entry by Wrong, which is agrecd by all to ſuſpend the whole Rent. Nen. 2-5. at the End of 
S. C. ſays, T hat Pollexfen was againſt the Opinion of the Court in this Cale, as urpears by his Report, 
fol. 141. 


8. If A. deviſes Rent to B. and afterwards makes B. Fxecutor, there this 
Rent ſhall be extinct ; but where a Man deviies the Term to one, and a 
Rent out of it to another, and atterwards makes him to whom the Reuc 
was deviſed his Executor, he may now elcct to have this as a Legaree, 

Per Doderidge J. 3 Bulſt. 122. Mich. 13 Jac. in Cate of Gouyh v. 
Howard. 

9. If one has Land of the Part of his Father, and a Rent cit of the ſeline 
Land on the Part of his Mother, the Rent is extinct, and cannot be re— 
vived or divided, tho? he die without lifue, Arg. Bridgm. 54. 

10. A Copy holder made a Leaſe to B. fer 16 Years, rendering 29 l. Hodgkins v. 
Rent; B. leas'd Part ot the Lands for 10 Years to C. rendring wo Rent ; C. * A 
afterwards gu, his Term to A. the firit Leſſor. The Queſtion was, polls 81 
Whether the Rent ſhall be apportioned or ſuſpended? Adjudged that agjudged, — 
It ſlould be neither, but that the Leſſor ſhould have the w hole Rent Vent. 276, 
of 201. a Year, againſt his Leſſee. And they all agrecd further, that h. bars. wig V. 
thall have nothing againit C. becauſe he reſerved nothing, nor all C. $1287 Bee 
have any Thing againit A. tor the ſame Reaſon. 2 Lev. 143. IIIn. 27 rough, S. C 


ad idred, — 


Car. 2. B. R. Hodgſon v. Thornborough. 85 
| S And riale 


Ch. J. faid, That ; P. rhe Leſſee had reſerred 5 1. Rent upon the Leaſe for 15 Years, and he had afſion'd 
rod. crit ary Rent, A ſhould have 20 l. of B. and B. ſhould have 51. of Card C Mmonl have nothing 
& A. Fo: every one ſhall have according to his Contract, and no Uther At en Teal uy contrery 


» \# 


— * 4 — — - 
N - 
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to the Contr: et, and Agreement of the Parties, and no Extinguiſhment or Suſpenſion ſhould be of t 
20 J. For this is always where the Leſſor enters injuriouſly, and contrary to the Will of the Lese 
but all dore here is by Agreement and Contract; and therefore each ſhall enjoy according to his Con. 
tract. 2 Lev. 133. in Caſe of Hodgſon v Thornborough.— If B. had leaſed any Part to A. without re- 
ſerving any Rent, there ſhould be an Apportionment ; but if a Rent had been reſerved, there ſhould be 
no Apportionment; for then the Leſſor and Leſſee had, as it were, by Agreement, apportion'd the Rent 
betwixt themſelves, and the Leſſor ſhould have had his whole Rent of the Leſſee, and fo ſhould the 
Leſſee of the Leſſor. Per Hale Ch. J. Freem. Rep. 118. pl. 553. in S. C. Freem. Rep. 404. »l. 
429. Trin. 1675 adjorratur —— 8. C. Ibid. 413. pl. 545 Mich 167 5. Hale ſaid, If the Rent muſt be 
apportioned in this Caſe, there might be a Queſtion how that ſhould be; As if A. leaſe to B 20 Ares of 
208. a- piece Value, and B. redemiſes one of thoſe Acres to A. for 5 l. Now whether the Apportion- 
ment ſhould be by recouping this 51. or whether 20 s. ſhould be abated, and the 1ſt Lefſee have the 
51. overard above? But he ſaid, That the Book of 17 Ed. 3. 57. was to the Principal Caſe in the 
very Point; but it it were in Caſe of a Leaſe for Life, there it may be it might be ſuſpended, becauſe 
there is _— a real Remedy, as by Diſtreſs or Aſſiſe, which ſhall not be apportioned; bur the whole 
ſhall be ſuſpended, becauſe the Remedy is upon the whole Land; but here it is upon the Contract, and 
a Perſonal Remedy. Sed Curia adviſare vult. 


(U) Extinguiſh'd or Apportion'd. By Confirmation. 


1. IN Aſſiſe where a Leaſe is made for Life by a Deed indented, rendrins 

Rent, and atter the Leſſor grants and confirms the ſame Trnements 19 
the Leſſee and his Heirs for ever, the beſt Opinion was, That by this the 
Rent is extinct; For the Reverſion is gone, and by the Departure with 
the Reverſion, the Rent paſſed with it, unleſs ir be excepred ; and after 
the Plaintiff denied the Deed. Br. Extinguiſhmenr, pl. 28. cites 22 
Aſſ. 18. 

2. If a Man hath a Rent-Charge out of certain Land, and he confirms 
the Eftate, which the Tenant has in the Land, yer the Rent-Charge re- 
mains to the Confirmor. Litt. 8. 536. 

3. Leaſe of 20 Acres, rendring Rent, the Leſſee grants all his Eftate in 
one of the Acres to F. S. the Leſſer confirms the Efiate of F. H. Reſolu d, 
Thar the entire Rent is gone in all the other Acres; For being an entire 
Contract, and by his own Act there cannot be an Occupation for Part, 
and an Exiinguithment for the other Part; and in this Caſe there is no 
Difference between a Suſpenſion in Part and an Extinguithment. Owen 


10. Mich. 33 & 34 Eliz. C. B. Goddard's Cale. 


(W) Extinguiſh'd or Apportion d. By Deſcent or Devi/e. 


* 


& if we 1, I F a Man hath a Rent-charge, and his Father purchaſes Parcel of t 
Tenont gives Tenements charged in Fee, and dieth, and this Parcel dciconus t 


8 his Son who has the Rent-charge, now this Charge ſhall be appor tige 
Land in according to the Value of the Land, becauſe ſuch Portion of the Lat 


Tail, and purchafed by the F ather, comes not to Son by his own Act, but by -- 


mA o_ icent, and by Courſe of Law. Litt. S. 224. 
o the Gran- | : 
tee, the Rent ſhall be apportioned ; and ſo by Act in Law a Rent charge may be ſuſpended for © 


Part, ard in Eſſe for another Co. Litt. 149. b ——So if the Father be Grantee of © Reyt, and the f 
urc haſes Part of the Land charged, and the Father dies, after whoſe Death the Rent deſcend at? 
* ſhall be apporttoned. Co. Litr. 149. b. 


2. It the Grantee grants the Rent to the Tenaut of the Land, aud 
Stranger, the Rent is extinct but for a Moiety. Co. Litt. 129.9. 
Bendl. 226, 3. A, ſeiſed of a Houſe in Fee, leaſes the ſame to J. S. lor 1 £75, © 


pl. 259. 8. C. by Will deviſes i his y Sons, and to the Heirs © 1 
Lis 27 phe by Will deviſes it to C. and D. his younger Sons, La 


— 2 * 


— 
r 


Rent. 


- — — —2—[1' 
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their Bodies lawtully begotten, Remainder to the right Reirs of A. and D. 326. pl. 
dies; C. dies, leaving W. his Son; D. now is ſeiſed of one Moiety tor! 3 
Lite, and the other Moiety in Tail, and rakes the whole Rent, and 5. J <4 
dies, leaving a Son. Adjudged that the Rent is now apportionable, but | Kym. 
it A. had conveyed the Revenſton of one Acre, Parcel c. and the Tenant 455 in Cat 
had a:torned, there had been no Apportionment, And. 21. pl. 44. Hill. ah Helms v. 
16 Eliz. Huntley v. Roper. Meynel. 
A. has a general Teil in Bl. Acre, and Special Tail in Gr. Acre, ond 
lzaſes Loth, rendring Rent, and dies, having /everal Iſſues inheritable to 
each Tail. Now the Condition ſhall go according to the Rent. Per 
Manwood. 4 Le. 27, pl. 82. in the Caſe of Lee v. Arnold. 
5. A Parſon leaſes Land, whereof he is ſciſed ia his own Right, aud Land, 
of which he is ſeiſed in his Church's Right, tor Years, rendring Rent, with 
Clauſe of Re-entry, and dies, the Rear ſhall go according to his reſpec- 
tive Capacity, and the Condition divided. Per Jellrey's. 4 Le. 28. in 
Cafe ot Lee v. Arnold. 
6. It one makes a Leaſe of Frecfu and Copyhold Lands, rendring Rent, 
and the Copyhold deſcends to one ond the Freehold to anther, the Rent thall 
be apportioned, Per tor. Cur. Godb. 139. pl. 169. 30 Eliz. B. KR. Har- 
ding's Cale. | 
J. A. was ſeiſed in Fee of one Acre, and poſſeſſed of another Acre for a 
Term of 21 Tears, lea/ed both theie Acres to B. the Detendant lor 10 Years 
rendring Rent; Proviſo, if the Rent be behind for 28 Days, and no ſuffi- 
cient Diftreſs upon the Land, that they might enter. A. dicd. The Inheri- 
tance of one Acre came to his Her, and the Term tor Years to his Fxe- 
cutor. The Rent was in Arrear 28 Days &c. and the Heir demanded a 
Portion of the Rent according to the Value of his Acre; which not be- 
ing paid, he enter'd. The non was, Whether the Reverſion being 
divided the Rent ſhall be in like Manner apportioned ; And it the Con— 
dition be divided, whether the Heir may demand Part of the Rent, aum 
enter lor Non-Fayment? Fut as to this no Opinion was deliver'd; Sed 
Adjornatur. Cro. J. 390. pl. 3. Hill 13 Jac. B. R. Wood v. Germans 


(XJ) Extinguithed or Apportioned. By Grant. 


I. Leaſed to B. for Life, and atterwards to C. for 20 Years, rendring Leſſor enfeoffs 
e Rent, the Term tocommence after the Death of B. B. grant- © by Tanger: 
ed his Efate for Life to A. the Letior. A. during the Life of B. enfeoffed je not 


0, | being upon the 
F. H. in Fee, who ſuffered a Common Recovery. B. died, and the Recover- Land, it was 


ors diſtrained and avowed for Rent Arrear. Fitzjames and Knightley a Queſtion, 

thought the Rent was not extinguiſhed, becauſe it was not in Lie at . RL 
— i : N , . . . omen 

that Time, it not being to be paid till atter the Death of the Leſſce tor the Rent re- 


Lite, who was alive. D. 31. pl. 2 10. &c. Hill. 28 H. 8. B. K. Anon. ſerved upon 

the Leaſe be 
not extinct; But Bald in Ch. J. thought it was not Mo. 11. pl. 42. Hill. 4 E. 6. Avon. In 
the Caſe of Zattev v. Trevillion. Mo 281. pl. 434 Mich. 31 & 32 Eliz. C. B. One Point was, Whe- 
ther, whey the Leſſor enters upon the Leſſee for Life, and makes Feoftment, and the Leflec re-enters, 
if the Rent be revived, and the Juſtices doubred thereof, and becauſe it did not make an End of the 
Cauſe they would not argue it. 


2. It was taken not to be a good Security for the King for his Ser- 
vices reſerved upon a Grant before made to A. in Tail, to give the 
Reverſion Tenend. the Reverſion by ſuch Seri ices, when it ſhall veſt, 
and to except the firſt Services during the Tail; For when the Rever/194 
gone, the Rent and Services reſerved upon the Tail are gone, as well in the 
Caſe of the King as in the Cale of a 1 Perſon, and 3 the 
6 CUE 
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Device was, That the King ly aNew Patent, reciting i he jir/l Patent, Hould 
give the Reverſion, and the firſt Rent and Services Habendium in Fee, 70 hi} 
by [uch Services, and rendring ſuch Rent, and by this the King 11all have 
new 'Tenure immediately, and the Grantee thall nor be charged of Double 
Services and Rents during the Tail. Br. Patents, pl. 97. cites 32 H. g 
H ik hel The E. of Rutland's Caſe. , 
21 3. If the Tenant of the King of 4 Acres aliens one Acre to the King, the 
and dice, and Rent thall be apportioned, by ſome if it be ſeverable, and this by the 
the one a= Common Law by ſome, Br. Apportionment, pl. 23. cites 32 H. 8. 
ow 1 1 Brooke makes a Quære; For contrary in the Reading of F itz james. 
Godb 95. 4. A Leaſe for Years was made of 100 Acres of Land rendring Rent 101. 

3 PE afterwards the Leſſor granted 50 Acres of it. The Grantee ſhall not have 
1 8.0. any Part of rhe Renr, bur it 1s all deftroy'd. Arg. 2 Le. 252. pl. 339. 
& per tot. Cites 32 H. 8. Wiſeman v. Warringer. 


Cur. the 
Rent ſhall not be apportioned, becauſe a Term is ow of the Statute ; and a Rent reſerved upon a Leaſe 
for Years ſhall not be apportioned by the Act of the Leſſor; But otherwite by Act in Law, As where 
a Tenant makes a Feoftment in Fee in Part of the Lands, and the Leſſor enters. And at another Day 
ee Ch. J faid, That if the Leſſor of 2 Acres grants the Keveriion of one Acre, the whole Reng 
is extinct. 


Goldsb. 44 S. C. Mich. 29 Eliz. but adjornatur. 


Mo 114. pl. 5. If the Leſſor grants Part of the Reverſion to a Stranger, the Rent 
A 2 mow be es For the Rent is incident to the Reverſion. Co. 
itt. 148. a. 
6. If a Leaſe be of 3 Acres reſerving a Rent upon Condition, and the Re. 
verſion is pranted of 2 Acres, the Rent ſhall be apportioned by the Act of 
the Parties, but che Condition is deſtroyed, becauſe it is intire, and a- 
gainſt Common Right. Co. Litt. 215. a. 
7. It the Grantee of a Rent-charge grants it to the Tenant of the Land, 
and a Stranger, it thall be extinguiſhed bur tor the Moiety; and to it is of 
a Seigniory. Co. Litt. 30). b. 
And. 18. pl. 8. A. infeoffed B. in Fee of the Manor of S. rendring to A. and his 
3 = Heirs Rent annually, with a Clauſe of Diftre/s, and a Re-entry fer Non- 
ene that. Day ment 3 and covenanted to make farther Aſſurance 3 And by another Deed 
the he ares % the ſme Date A. covenanted with B. to levy a Fine of the faid Manor, 
the Feoſt- Which ihoutd be fo the ſame Uſes, Intents, and Conditions, as expreſſed in 
N the Deed of Feoffment, and to no other. A. levied a Fine Come ceo B. 
and that the had Ex Dono A. with the uſual Words of Releaſe of all his Right, ac- 
Fine was le cording to the Courſe of Fines &c. with Warranty accordingly &c. 
vied of one It was the Opinion of the greater Part of the Juttices of both kenches, 
only- That the Rent was not extinguiſhed by this Fine, but was preſerved by 


51 cited the Indenture which directed the Uſes. D. 157. pl. 28, 29, 30. Hill. 


Mo. 106 

pl. 247.in 4 & 5 P. & M. Puttenham v. Duncomb. 

Andrew's 

Caſe & Mo 384. pl. 506. S. C. cited in Perrot's Caſe. — S. C. cited 2 Rep. 73. a. in Le. Crom. 


S. C cited 2 And, $85. in Ld Cromwell's Caſe. S. P. Mo. 298. pl. 445. Trin. 32 


well's Caſe. . 
S. C. cited Arg. Mo. 384. in Perrot's Caſe. 


Eliz. C. B. in the Caſe of Sherrot v. Holloway. 


8. C and in 9. Leſſee for 10 Years granted a Rent- charge to his Leſſor for the uid 
the ſame. 77ars, the Leſſor granted the Remainder in Fee to the Leſſee for Nears, the 


aj my 1 1 r were of Opinion that the Rent is gone, becauſe the Leſſor who 
pl. 161 31. had the Rent was party to the Deſtruction ot the Leaſe, which is the 


Eli: C B. Ground of the Rent. 4 Le. 2. pl 5. 27 Eliz. C. B. Buckhurtt's Cale. 
Reſo!s'd, 10. Limiting a Remainder over ot the Land by him, to whom the Rent 
That the was firſt reſerved upon the Render by Fine of the Land Entail'd was H- 
Reverſim tinguiſhment of the Rent, and cannot go to the Remainder, Mo. 575. 
and Rent pl. 795. Paſch. 41 Eliz. C. B. White v. Geriſh. 


paſled, be- 

ing by Fine, | . 3 | | 
and that it ſhould enure as ſeveral Fines ; But if ore makes a Gift in Tail, rendring Rent, Reminder 
aver in Fee; this being by Deed is a good Reverſion to the Donor, and the Remainder only M, 


* 17 
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Rent ſhall go to the Stranger. Cro. E 727. vl. 62. Mich. 41 & 42 Elis. C. B. 8. C bid. 68. 
pl 11. 8. Adjornatur. — Idid 792. pl. 36. 85 C by Name of White v. Weſt, Adjudg'd, — 2 And, 
1-0. pl. 92. 8. C.-— Noy 9. d. C. Adjrnatur,—- Ow. 126. S. C. 7 


* 4 


11. A. Copy holder in Fee made a Leaſe rendring Rent, and then ſ#r- Bluck v 
rendered the Rever/tin to B. who diſtrained tor 2 Parts of the Rent; Mole S C. 
And this was held good without any Attornment of the Leſlee or No- 07% 


' bs... 
tice to him; becauſe the Surrender is a Thing notorious of itſelf. Raym. — pool no 
18. Trin. 13 Car. 2. B. R. Black v. Mole. Notice of 

a | : the Surren- 
der, vet the Diſtreſs was Notice ſufficient, and that it is not like to the Caſe where Forfeiture is to be 
taken upon the Breachof the Condition, and here the Eſtate paſſes by Surrender and Admirtance in 


Court, which arc Publick Acts, whereof every Tenant may tale notice, and Attornment is not necel- 
ary in this Caſe, becau'e there is no Means to compell it; And Judgment was given Niſi &c. 


—_——___ -- — 
_—_— — ——— 2 — —_——— 


V Extinguiſh'd or Apportion d. By Purchaſe of Parcel. 


1. JF there be Lord and Tenant, and the Lord purchaſes Parcel of the 

1 Land, the Rent ot the Seigniory thall be apportion'd ; and fo it was 
done by Award, Anno 18 E. z. quod nota; and this by the Common Law, 
as it is faid elſe where; But quære by the Common Law. Bur it is good 
Law after the Stature of Olia emptores Terrarum; And ſo is Litrleton in 
his Title of Rents, & concordat the Reading of Sir John Firzjames. 
Br. Apportionment, pl. 16. cites 3 Afl. 18. | 

2. In Afije of 101. Rent, the Tenant pleaded Hors de fon Fee, the De- gr. Appar— 
mandant made Title by Grant of one A. Tertenant to the Anceſtor of the Plone tionment, pl. 
tif in Tail, and the Plaintiff is Iſſue in Tail. The Defendant ſaid, That Ui, cites 30 
the Tenant in Tail purchaſed Parcel of the Land charged, and that the Pl11n. AI 
tiff recovered againſt him by faint Title, which Matter was pleaded tor Ex- 
tinguithment of the Rent, and aſter the A//rſe was charged to inguire if the 
Plaintiff be ſeiſed of Parcel of the Land charged, which ſaid, That he was Ad 
annuum valorem 16 5. and were appoſed of what Value the Whole was, who 
ſaid, That 51. and fo ſee that the Land is worth only the Moiety of the 
Rent; and after it was awarded, That the Plaintiff recover Seirn of the 
Rent, and recoup 16 s. of Rent in the Hands of the Plaintiff, aud ao more 3 
And yet per Birton, He ought to recoup more than 16s. by reaſon that 
the Land is worth only the Motety of the Rent; theretore quære iſ the 
Land had been of greater Value than the Rent, whether it had been ap— 
portioned, having Regard to the Quantity of the Rent; And fee, 
That by a Purchaſe of Parcel of the Land by Tenant in Tail of the Kent, 
the entire Rent was not extinguiihed. Bur r ſeems, That anainlt Tenant 
in Tail himſelf, she purchaſed, it is a Suſpen/ren of all during his Life ; but 
as to his Heir, in whom there is no Folly, it fhall be apporttoned. And ſo it 
ſeems Supra, That the 'Tenant in Tail purchaſed Parcel of the Land 
charged, and ſuffered his Itlue to recover this Land againſt him in Afhiſe 
upon feint Title; the Tenant in Tail died, rhe Iſſue in Tail being [cited in 
this Form, brought Aſſiſe of the Rent granted in Tail, and yer recorercd 
and the Rent recouped ut ſupra, Miror inde, by reaſon that he himſelt 
recovered the Land, and brought the Aſſiſe of the Rent. Br. Extin- 
guiſhment, pl. 29. cires 30 All; 12 

3. Dum tuir infra ætatem; Per Kirton, It an unt ſciſed of a Rent 
farc haſes the Land and aliens the Land within Age, it is at his Election to 
bring Precipe quod Reddat of the Land or ot the Rent; quod nullus 
negavit. And jo fee, That the Rent is not extinguiſhed by his Purchaſe, 
but only ſuſpended. Br. Extinguiſlunent, pl. 7. cites 45 E. 3. 34 
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500 Rent. 

4. If a Man has a Reat-Charge and purchaſes Parce! of the Loud, churg. 
ed, the Rent is ſuſpended, becauie in this Caſe there is no Apportionmeur, 
| Br. Apportionment, pl. 27. cites 11 H. 6. 22. 
| 5. Where an annual Sum is granted out of Lands, ſo that it may be 

Rent or Annuity at the Election of the Grantee, if the Grantee purchaſes Jar 
| cel lefcre Elettion he cannot make EleEtion atterwards, but the W hole is 
* $ P. Be- * extinguitied ; Bur if before Election Parcel deſcends on the Grantee, it 
uk the he brings Writ of Annuity the Annuity is nor apportionable, bur he 
rae —_ thall have the Annuity intirely, 2 And. 4. in the Caſe of Ful wood v. 
That this V ard, Cites 14 E. 4. and that this was granted. 
was a Rent- 


Charge and not an Annuity. Per Coke Ch. J. 2 Bulſt. 149. in the Cafe of Sprint v. Hicks. 


The Renis 6. If a Man has a * Rext-Charge to him and to his Heirs, iſſuing out 


entire and : . * * W 3 NN 
„ of certain Land, it he purchaſe any Parcel of this to him and to his 


mon Right, Heirs, all the Rent-Charge is exrin&t and the Annuity allo; hecauſe the 
and iſſuing Rent-Charge cannot by fuch Manner be apportioned. Litt. S. 222. 


out of every. 5. But it a Man who has a f Rent-Service purchaſe Parcel of the 
2 N Land out of which the Rent is iſſuing, this ſhall not extinguiſh all; for 
therefore by # Rent-Service in ſuch Caſe may be apportioned according to the Value 
| Purchaſe of of the Land. Litt. S. 222. 

Part it 1s ex- 

tin&t in the Whole, and cannot be apportioned ; But ly Act in Law it may. Co. Litt 147. h. 

* Sav. 69. pl. 143. Paſch. 25 Eliz. S. P. Ard ſo if he be Conuſee in a Statute Merch ant er Recomnizance, 
and purchaſes Parcel of the Land, all the Rent is determined. But otherwiſe it is in the Caſe of the 
Queen; For if ſhe purchaſes Parcel, ſhe ſhall have Execution of the other Lands, witch are in the 
Poſſeſſion of others. Per Manwood. 

S. P. Per Coke Ch. J. 3 Bulſt 69. Bur if the Grantor grants, That the Crantee and his Heirs ſha! 
diſtrein for the ſame Rent, twus adjudg'd, That this ſhall be conſtru'd the like Rent; and good —And 
amounts to a new Grant. Co. Litt. 148.—— The Words were, That he ſhould dittrain tor the fame 
Rent in the reſt of the Land, and the Grant ſhall ſtand in its Force, and Finch held that it was good. By, 
Charge, pl. 45. cites 46 E. 3. 32. 

Where one has a Rent-Service, and purchaſes the Remainder or Reverſion in Fee, all the whole Seigni- 
ory is extinct ;” For the entire Tenancy is held, Bur ſuch Purchaſe does not extinguiſh a Ront-C} arre; 
for this is chargeable upon the Poſſeſſion; For he ſhall avow as in Land chargeabie to his Dittrels. Per 
Gawdy |]. Cro E. 226. pl. 11 Garnon v. Weſton. Le. 254. pl. 363. S. C. 

But where a Rent Service is become a Reut Seck by Severance of the ſame from the Seigniory, the Narure 
of the Rent is changed; For if the Grantee purchaſe Part of the Land the whole Rent ſhall be er- 
tinct. Co. Litt. 150. b. 


F. N B. 20 . 8 If 3 Jointenants hold by an entire yearly Rent, As a Horſe, or of a 
(B) 8. 1 Grain of Wheat, and the Tenant ceaſe by 2 Years, and the Lerd recovers 
et? 2 Parts of the Land againſt 2 of them, and the 3d ſaves his Part by rend- 
Ceſſ. 28. | / deat 

13 E. 3. 47. ring ot the Rent &c. and finding Surety ; Albeit the Lord comes to the 
ioH 4.1 2 Parts by lawtul Recovery, grounded upon the Default and Wrong vi 


8 the 2 Jointenants, yet ſhall the entire annual Rent be extinct. Co. Liu 
avit, pl. 35. 


cites F. N. B. 149. 4. 

209. Brooke | — 
ſays, It ſeems that ſuch Recovery is as a Purchaſe and not as a Recovery of the Land by Tire, c 
Land deſcended to the Demandant. 


Le. 254 pl. 9. Baron and Feme were ſeiſed of 2 Manors, and convey'd them, 
363. Trin. Fixe ro A. and A. by the ſame Fine render'd back to them a yearly 217 0 
3 2 0 J. and to the Heirs of the Feme ; and alſo render'd 7he 2 Manors 70 7/7 
KR. CC. 39-808 | on Fre | 4" 
by Name of for their Lives, Remainder over in Tail. Baron and Feme died. 1120" 
7efton and and Heir of the Feme claimed the Rent. *T was objected, That che 
Garnon's Grant ot the Rent was void; Becauſe the Land was granted at rhe 14s 

Caſe. Time and to the ſame Perſon, and that the Grantee cannot have bett 

Bur adjudged, That it was good, and the Law thall 1227/4! them 

firit the Rent ſhall paſs, and then it ſhall be as a Purchate ol the 2-5 

by the Feme, who was ſeiſed in Fee of the Rent; and the Purchalc cl 

. the Remainder in Fee ſhall not extinguiſh the Rent, bur ic all ee 
Eſſe during the particular Eftate ; For by this the Poffeitton 15 0 

charge 


Ga * * 
w 
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charged. Cro. E. 226. pl. 11. Paſch. 33 Eliz. B. R. Garnon v. Wel- 
ton. | 
10. A. ſeiſcd of BY. Acre in Fee, and polieſied of Wh. Acre for Years 
grants a Rent our of both to B. for Life, with Clauſe of Diftreſs in 22 
if B. purcha/es Parcel ot Wh. Acre the Rent is not extinct, becauſe it 
iffues only out of BI. Acre. 7 Rep. 23. b. 24. b. Trin. 42 Eliz. C. B. 
Butt's Caſe. 


(Z) Extinguithd or Apportion'd. By Recovery. 


1. Here a Man grants a Rent-Charge out of 2 Acres, and after the Put if a Man 4 
Grantee recovers the one Acre by good Title, the Grantee ſhall have grevts a = 
the whole Rear our of the other Acre. Brooke ſays, Quære inde ; for ,%ͤ e Kh 
this is his own Act; For it faid elſewhere, Thar it a Feme has @ Rent . G act tlie i 
out of 3 Acres ot Land, and after ſhe recovers Dower of it, the Rent thall Crane te. 1 
be apportioned as upon Deſcent. Br. Extinguithment, pl. 52. cites £99rrs one of = 
Doctor and Student, lib. 2. cap: 16. & 3 E. z. 8 iq 
fon Tube: .. «4 
then the Rent is extinct for the Whole; becauſe he claims under the Grantor. Co. Litt. Sn ' | | 
4 
2. IF a Man /:aſes Land for Life, rendriag Rent, and the Tenant is in- 0 
pleaded and loſes, and recovers 1a # a/ue, he luail not render Rent tor the "of 
Land recovered in Value ; For the Rent thall be recouped in the Extent. 4 : 
Br. Rents, pl. 12. cites 22 All. 52. 1 
3. It a Man /eaſcs Land and Gods tor Years, rendring Rent, and alter Hebe of iN 
a Stranger recovers the Land, the Rent thall be apportion'd, tnatuiuch 5 9! 7 wa 
the Goods are not recover'd. Br. Apportionment, pl. 24. cites 7 17, . „ "7 


. „ ee 6 17 

4, 5 0:1 A Kere. 8 |, 1 

i : * I , : NN7AKKE "vi 

made by the Leſſor the Land is evicted. Adjudg'd, That there ſhall be no Apportionment of the Rent "if 
9 | g i ; - ; _ . , es 

and tlie Leſſee ſhall hold rhe Sheep without any Allowance, And Wriy Ch. |. fil, hut it was 0 7 
held be fore in * B. F. Ty the Rent WAS 111 It's Creation C1! tire and incident 10 the i? Cu: vir 4 T 04 Was 1 

Rent- Service, and by Evicrion of the Land and Kcverſion this Ceales to be Re VICE, and lis dre 1 


fore gone. 212. b. Marg. pl. 38. cites Mich. 33 & 34 Ei. B K. Emot's Calc. 


4 If a Man recovers the Place waſted by Alien of Waſte, which Place Br. Waſte, 
waitcd is only Parcel of the Land leaſed, there the Rent ihall be app u- . ss 
tioned. Per Neu digate Serjeant. Br. Apportionment, pl. 6. citcs 14 & P ©, 
H. 8. II, 12. L. itt 138. as 

— & F. Per 
Dyer and Mary. ocd, Mo. 114. in pl. 255. Paſch. 25 Eliz. Anon. If Part of the Land be recovered 
the Rent ſhall be ag gortioned. Br. Apportionment, pl. 24. cites T. 12 H. 8 fol. 11. 


5. A. is Lord, and B. Tenant by certain Rent. B. leaſes to A, for Liſe, Put this is 
and after brings Waſte and recovers the Land again. Keble held, 'Phar the 2 i 
Tenant B. ſhall not pay the Rent to A. during A.'s Lite ; Becauſe A. by Bid; Pur 


his own Act had excluded himſelf once ot any Rent during his own e agreed, 
Lite by raking this Leaſe ; and tho” B. recovers, yet by this Recovery he h if the 
aces not diſprove the Intereſt which A. had; But by bringing this Action he e bad 


en mad- 5 


had affirm d his Poſſeſlion, and therefore thall be diſcharged of the Rent. e, C. 
Keilw. 113. b. pl. 47. Caſus incerti Temporis. Anon. ditiau, aud 
Ii hud ester'd 
for Condition broken; In this Caſe B. ſhall pay the Rent, becauſe by his Entry Je has diſpr gi the E/tate 
of the Lord; For if A. the Lord had charged the Land, and after B. the Fenanc had recover'd by A-- 
tion of Waſte, he ſhall hold the Land charg'd ; Becauſe by the Recovery he afirm'd rhe Pofleſſion; 
And fo there is a Diverſity between a Condition in Law and a Condition ix Deed &c. Per Keble, Keilw. 
113, b. pl. 37. Caſus incerti Temporis... Anon. 


6 M 6. 4. 


—— — — << oe - —— 


8 K oy IT. 


7 „ G. J. [abs to B. for Life; my” by Indenture grants his I fate to 7.8 
7 FR. fs ” TO nien & 1 dil 5 Clauſe of Reet J 10r W | 
=_ os Mee, 4 . bri Waſte, and recovers. Keble ſaid, That * 
PR El Te Recover 411 pay the Rent, but the Re-entry is dete: mined; 
and the: Tile An it eine inn TR 1 har if J. S. beſo TC any Waſte done, ha granted 
lor ren, „ ent ton Stranger, and alter A. the firſt Leflor had recovered, that in 
OM ſuck Cale A. ttould be charged with the my ry oh there was to Ve- 
7 ee fault in che Stranger. Keble faid, That ther 0 Dix erſity CTR 
hall bud kfe 2d Grantee had granted a Rent to a ene and where to his! wel. 
the Laid” er er heb, ad ſuch {ncereit in the Land, that he might charge jc dur. 
Barger no tl e Lite ot his Leſlor, and then his Authority is as gre DNS 2841:11þ 
A 1 x . his Li ellor as againft 4 Stranger, and the doing ol the Watte wa: not his 
cairfor N and 0 Lo his Intent the Rent remains, but the N is g ne. 
Life ; bur bocaule the Land, by committing the Waſte, is given to the Leil Ur: by 
f che Ria ie 8 lor p anithment, and the ſame Lew of Cetiavir. Bur where 
V. iC £7 445it 
os the Lord recovers by Writ of Eſcheat, it is otherwiſe ; tor he ſhall no 


Jade cores, fave Eis Land in other Condition than his Tenant had it; ; for tne Lad 
the Lellor, js not bound with any eſpecial Law, as in the Cafes aloreſaid; and ty 4 


% * 


11 avoid 
28 +4 Piverlity &c. Keilw. 132. a. b. pl. 109. Caſus incerti te mporis. Anon, 


233. b. 234 U. 
Vie is if A. . In ſome Caſe a Rent-char ge ſhall not be wholly extin&t, where the 
had mace a Gr 1ntee clims {rom and under the Grantor ; 7500 1 B. mab es; a Leaf ot. 
Peaument Acre tor Liſe io A. and A. is ſeiſed ol anocher cre in Fee, ar 44 grants 
e ee Neut- charge to B. out oſ both Acres, and des FE efte in the Acre u ie 
teile holds for Lile, and B. recovers in W aſte; the whole Rent is not extins 


J 
Forfelee, Hut th il] be apportioned, and yer B. C1: aims the one Acre under A. Co. 
10 be a er. Pitt. 148. b. 
I /. yz 


N Ia LS: 04 
et „ 60 einer d he Re 1 n thereof 1 IS, for that 1 it is 4 Aavim i in if AW. 4 5 14 NI 1111116 Comma 
ant 11 240 10 tt 14 103d i” * pri 12 Al 14 th crefore — {ec ing — 4 hy - V2 „nd oy terry 2 Wore 


: ee a ee Act and Wrong of the Left - he ſhall ror take Adva ant ws thereof to xtingu M tlie 
5 pen eue Rert cannot iſſue out of the other Acre, becaube te Lehr has tlic oz 
Joel | e, and therefore it ſhail be apportioned. Co. Litt. 148. b 
ACrc 4. 111 14 4 & \ 8% Slow wy os * 5 *. 
8. Ii rhe Ring 0ives 2 Acres of Land of equa! 7"::/:22 ro another 22 - Fer 


Fee Tail, 1 vg Fa lle or Y ears, reſerving a Rent 2 Ol illinge „and che ne 
ed OY 1 4 22741 E Paramount, chne Rent mall be appor tio! led. Co: 
FAME I 69» 
o 11 Giitin Tail, Leaſe for Life or Years, be made of both A -1 8. reſer vin 
a Reue, the Nonor 'or Leftor dies, rhe 72 in Tail avoids the Git, 6% Lede, 
the Rent . al be apportioned 3 tor ſeeing the Rent is reſerved out ol and 
tor the whole Lands, it is Reaſon that when Part is eviifed ty an elder 
/::/- chat che Ponee or Leſſee ſhould not be charged with the whole 
Rent, bug chat it mould be apportioned ratably, according to the V alu 
of the Land. Co: Litt. 148. b. 
Hit is if 10. If the Faber within Age, purchaſe Parcel of the Land ch 
the Son re- gu aliens within Age, Looks dies, the Son recovers in a \V ric ot Dum att 
c Part ipfta Attatem, or enters; in this Caſe the 4 of the Lato is it 5 
22 >a Att of the Party, and yet the Rent ſhall be apportioned. for iter Th 
Alienatior, Recovery or Entry, the Son has the Land by Deſcent. Co. 


2 tm ven 
cempes mentis, the Rent ſhall be apportioned for the Cauſe above mentioned. Co. Litt . 


S* 8 
ire fo Ca 


11. A Man ſeiſed of Lands in Fee takes a Iite, and mals, 
in Fee, the Feoffee grants a Rent-charge of 101. out of the Land 
Fete and his Wite, and to the Heirs of the Hausband; the Husband des 
the Wite recovers the Moiety tor her Dewer by the Cu ſtom; rho <25 
charge thail be apportioned, and the may diſtrain for 5 I. n 
Moiery of the Rent; in which Cafe two notable Things ane 
terved, 18. Albeit the Dower be by Relation or Ficton r La 


* 
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the Rent, yet When t che Wile recovers her Dower, the ſhall not have 
ber entire Rent out Ol tne Reſidue; tor a Relatic by or Fiction in Law 
ſ = never Mork a V+ rong, ora Charge to a third Perſon, but iz /ifione 

's ſeiuper TP {/quitas, zdly. Thar albeit her cc Adt concurs with 
the Act in Law, 705 the Reat thall be apportione Scl. Co. Litt. 130. a. 

12. It a Man has az Ofice /or Life, Wich 3 Skill and Conh- 
dence, to which 1 he nas a Houſe belonging, aud charges the Houſe 
wich a Rent dort! uy 11s LI lle, and alter C03, 2 11 7 For{iture 0f his Othce 
the Rent-charge hall not be avoided during his Lite ; tor regularly a 
Man that takes Advaitage of a Condition in EN) fal! take the Land 
with uch Charge 8 Ne d! 18 Co. L itt. 234 


13. Leaſe Ct 1 ands to A. at 1051. be An wm, Rig ht of Ci mmon Was 5 8 R. 


claimed, and recteure in Fart oi the J. . this is no Eviction of tt % 
Land at Law, becaule the Soil was not rec: ered, and ſo no Apportion- © Nom * 54 
ment can be at Lan; but it area ing, that notwithitanding the Riglit Theke I! v1 
of Common the Lands were y. OIL the Rent reſerved, and be tter, the — Ch 11 
Court of Chancery would not decree it, bac Bill d titmils'd, tho' May- E. bg. .. of 
nard inſiſted that * ich A] ppo rtiomment had trequen tly been decreed hier >: Us 5+ 2 4 
Chan. Caſes 3 1. Mich. 15 Car. 3. Jew v. Thirkwell. d, an 74 
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Paſture, and the Common <was evicied. Le. 331. in Caſe of Knightly v. Spencer, cites © 
v. Clcer. 


- a> 


0 — a * 
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14. E. 3 of Tiihes ſhall m. Ake an Apportionment of the Rent. Arg. 


Show. 5 in Cute OL TiC Ning * Meeres. bo y 
i 
© HP ZEA RO * 
4 
(A. a) Extinguithed or Apportioned. By Nec. b 
1 
"1 7 Here a Nan re-enters for e neut ol his Rent 5 Coudlili u 3 
upon £ Liaje for Tears, he ſhall pave the Land an d. the /irrears of 9 
the Reut all. 10, VIz. the Arrears tas ans, Per Brian Ch. J. (Zuzrecottle *d 
Rent wRICN indurr'd alter the Jie ot tie Re- 1 11 he 22 Fe. bo 
eier 49 a tear Ct 1s Tiiut of Re-eutry. Er. 3X CliT8, pl. 15. eites © 4 
H. J. 3. | 
2. Debr upon a Leaſe tor 10 Years, and counted of Arrears of. $ Where 4 
Years, the Letendai:t faid that the Plaintii entered into Parcel ſucheathere e Herd I 
Year, before u hich Entry Riens Arrear. And per Cur. Huytry awry \, 7990 | 
er Parcel luip ends the Rent upon Leaſe tor Years, becanie- * „ 3 
le not apportior able. Br. App tiomnent,! . cites 7 II. 6. into Part, he 1 
le 3. So of Neut-charge. Er. Apportionm cn. pl. 3. cites 7 11. 6 26. Nutt. mate 
4. Contra oi Keai-jcroice. Er. Apportionnent, pl. 5. cites . H. 6. 26. th ron Be. bY 
ü oth | 


Rent by 1all be apportioned ; , Per Needham 17 d 2 hel e, ( 'UZTC inde) becau b ir I Wy }- f Horton 
where the Lo rd purchaſes Parcel by ſome; bur it ſeems > COA he caring? apportion 1 S {cnt for his own 


P Tort. Br. Apportionment, pl. 7 cites 9 Eo 125 Entry wa Part 15 711 biet, the evhole 
dum or Rent remains. Br. Contract, pl. 16. Cites 8. E 8. P Br. n © GC. pl. 16. citesꝗ 
FS © 
It was agreed by all the Juſtices, That where a Man leaſes Land {or a certain Ferm rondevines Ro et, jr ä 
is no Plea in Debt for the Rent, that the Leſſor has encred into one Acre Parce 0 of the 4 x. Jeas'd, 1 
becauſe the Rent is Ren? Service therefore by their Reaſon the Rent remains, or Mull bea ogrtion's : * 
quod Cave, becauſe the Tort is his own et; Contra of Entry upon Title. Br. A; oh ;monment, 51. 14. Citcs | | 
ts 21 E. 4. 29 
: Ifa Man leaſes Land for Life or Years, rendering Rent with Clau of Re entry, if the - "= „enters 1 | 
7 into any Part of the Land, he cannot re- enter for Kent Arrcar after, by Reaion that a c Or Carnot be 4 
| apportioned, nor the Rent. Br. Condit ion, pl. 193. Cites 23 H. 8. and P. 9 E. 4. 9 
: Where cur 0 ks 25 of an Aprortionment in Cate where the Leſſor enter; 4 ie Ilge in Part, þ 
* the are to b Ve Ut cee 0 where the Leftor ter, lac fully; ML > UPON 4 Surrend 15 Polk. TY » 07-1131 'F 
like, where the Kent i, lau fully extinct in Part. Co Liit. 149: b. 9 
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5. ii there are three Parceners, and the one enters, and leaſes to ine ren. 
dering Rent, ard Jam bound to pay the Rent, and atrer the 7s exter, [ 
toric the Obligation if I do not pay the third Part ot the Rent but by 
the Entry two Parts of the Rent are extinct. Br. Conditions, pl. 295, 
Cites 20 H. 6. 23. | 

6 |t the Teaant of the King aliens to ſeveral particularly, and the Nine 
diftrains oe fer the 3chole, as he may, becauſe the King is not bound by 
the Statute q Quia emptores Terrarum, there the others ſhall be court. 
bucory. Br. Apportionment, pl. 21. cites F. N. B. 234, 235. 

7. It the Lellor exters fer a Forfeiture into Part, the Rent ſhall be ap- 
portion'd. Co. Litr. 148. a. 

8. It my Diſſciſor grants a Rent-Charge out of the Land, and I recitin» 
the Grant conjririn it, and atrer I enter, ſome now hold, Tnat I ſhall not 
avoid the Rent-Charge againſt my own Confirmation. And there a ge- 
reral Rule is taken, That ſzcb a Thing as I may defeat Ly my Entry I my 
make rod ly my Confirmation. A Releaſe to the Grantee in this Cale wee 
void. Co. Litt. 300. a. 

So it 3s if the g. IT the Ferffee npen Condition grants a Rent-Charge in Fee, and the 
Heir of we Feeffor confirms it; and aſter the Condition is broken, and the Feoflor en- 
Diſjeiſor | | 1 | 

erautsa ters, he thall not avoid the Rent-Charge. Co. Litr, 300. a. 

Rent- 

Charge, ard the D. eiſee con{rms it, and after recovers the Lands, he ſhall rot avoid the Rent; and yet 
in neither of theſe Caſes his Entry was congeable at the Time of Confirmation Co. Litt. $00. a. 

o if Tenont for Life upon Condition grants a Rent in Fee, the Leſſor confirms the Grant, and after the 
Condittcn is broken the Leſſor re-enters, he ſhall not avoid the Grant. Co Litt 301. a. 


Io. It one has a Leaſe for Years of 20 Acres, rendring Rent, upon Cn. 
dition, That if ke does not do ſuch a Thing the Leaſe fhall te void for 10 Acres. 
It the Leſſee does not perſorm the Condition, and the Leſſor enters, the 
entire Rent is gone, Owen 10. Mich. 33 & 34 Eliz. C. B. in God- 
dard's Cafe. 

11. A. made a Leaſe of a Houſe, and after commanded the Breakin; a 
Partitica li all in the ſaid Houle; This was held no ſuch Re-entry into 
the Houle as will make an Extinguiſhment of the Rent; tor that mult be 
4 Continuance oi the Poſſeſſion, and putting out the Leſice. Clayt. 33 
Harriſon's Cale. 


B. a) Extinguithed or Apportioned. By Releaſe. 


Ii he who 1, A Sie of Rent reſerved 7 7 a Leaſe for Life, the Tenant pleaded 3 
has a Rent- Rueaſe of Part of the Rent, and another Anſwer to the Rejidue; 


Cage ont of and well; quod nota ; For the Releaſe of Part does not determine tis 
12 Acres of 2 5 


Land, ve- Whole Rent. Br. Athſe, pl. 428. cites 9 E. 3. 8. 

leaxjes the | 

Rert of one Here, this extinguiſhes all, becauſe it is the Act of the Party himſelf; Contra of the At ot 

God, as of Deſcent. Br Apportionment, pl. 17. cites 34 Aſſ. 15. S. P. Arg. Goldsb. 116. 1 
L 13. | | 

It a Man has a R-nt-Charge of 20s. he may releaſe to the Tenant of the Land 19s. or more ore, 

and reſerve Part; For the Grantee deals only with that which is his own, viz The Rent; And coo 

not with the Land as in Caſe of Purchaſe of Part; And ſo it was held in C. B. Hill. 14 &itz . 

Litt 149. 


2. If the Leſſor grants to the Leſſee for Life, That be hi be A 
of the Rent; This is a good Releaſe. Co. Litt. 264. b. 

3. There is a Diver/ity between ſeveral Eſtates in ſeveral Lands a 
veral Eſtates in one Land; For if one be Tenant tor Lite ot Landy“ 
Reverlion in Fee over to another; it they 2 join in a Grant of. 8 


: 
# : 


Rent. 


EL 


Rent, and iſſues out ot both Eſtates. Co. Litt. 267. b 


tinguiſh but 20 8. For that the Grant in Judgment of Law was ſeveral. 
Hy it is it 2 Men be ſeiſed of ſeveral Acres, and grant a Rent. Co. Litt. 
267. b. 

5. By the Releaſe of the Seigiicry a Rent-Charge is extinct. Co Litt. 


205. A. 


ment of the Term; Only Rent due hetore the Releaſe may be extinct 
by the Releaſe. Mo. 544. pl. 723. Paſch. 39 Eliz. B. R. Collins v. 
Harding. 

J. If a Leaſe be made to begin at Michaelmas, reſerving a Rent; and 
betore the Day the Leſſor releales all the Right that he has in the Land; 
This cannot enure to enlarge the Eſtate, but to extinguith the Rent in 
reſpect of the Privity. Co. Litr. 270. a. b. cites it as refolv'd in the Ex- 
chequer. Mich. 39 & 40 Eliz. Woodhouſe v. Paſton. 

8. A. ſeiſed of 3 Acres grants a Rent-Charge out of them to B. — A. 

infeolls C. ot 2 of the Acres. B. the Grantee covenants and grants with 
C That he will nct charge the 2 Acres tor the ſaid Rent with any Diſtreſſes. 
Atterwards D. the Tertenant of the zd Acre, being diſtrain'd, brought 
Replevin. As to the Covenant and Grant being a Releaſe the Court was 
divided, but agreed, That if it be a Releaſe D. may plead it; For by 
that the Rent is extingutthed, Noy 5. Butler v. Monnings, 
9. The Plainrifi declared upon a Leaſe ſor Nears, reddend* 30 5s. at La- 
dy-Day and Michae/mas ; and aſſigus for Breach, Noa-Vayment of a car's 
Rent due and ending at Lady-Dyy 1689. The Defendant pleuded a He— 
leaſe dated the 18th Day of November 1688. ot all Demands; And upon 
Demurrer Judgment was given for the Plaintiff; For the growing Rent 
not due, which is incident to the Reveriion, was not diſcharged ; 7h 
the firft Halt-Year's Rent, which was a Duty demandable, was releaſed ; 
But here the Releaſe being pleaded as a Bar to all, which it is nor, the 
Plea is naught, and Judgment muſt be given for the Plaintiff, 2 Salk. 
578. pl. 1. Hill. 2 W. & M. B. R. Stephens & Ux' v. Snow. 


(C. a) Extinguiſhed or Apportioned. By Surrender. 


linger, 


2. A. leaſes 2 Acres rendring Rent with Clauſe of Re-entry Leer 
accepts a Surrender of one Acre, the whole Condition is gone, but the Rent 
_ be apportioned. Per Jefferies. 4 Le. 28. pl. 82. in the Caſe of Lee v. 
rnold. 
3. If Lefſre for 20 Nears leaſes for 10 Years, and afterwards ſarrenders 
his Term, the Rent is gone, and yet the Term for 10 Years continues. 
Agreed. Godb. 259. pl. 396. Trin. 16 Jac. B. R. Black ſtone v. IIcath. 
6 N * Ls 


out of the Lands, it the Grantee rel2a/cs either to him in the Revere or 
to Tenant for Life, the whole Rent is extinguiſhed; For it is but one 


4. It 2 Tenants in Common of Land grant a Rent-Charge of 40 s. out of 
the ſame to one in Fee, and the Grantee releaſes to one of them, this ſhall ex- 


6. Leſſee for Years Mens the Term, Leſſor releaſes all Demands to the Cro F 6<6. 
firſt Leſſee ; This does not determine the Rent, being aſter the Atfign- r 6. D 


1. JF a Man makes a Leaſe for Life or Years, reſerving a Rent, and the Soldeb 2 


NA : — | * annnarrinnet Per Rhodes 
Leſſee ſurrenders Part to the Leſſor, the Rent ſhall be apportioned. T=— A Rove 


Co. Litt. 148. A. | reſerved up- 
on a Lraſe 

for Years ſhall not be apportioned by the Act of the Leſſor ; As where he he takes a Surrender of Parr 
of it. Per tot. Cur. Godb. 95. pl. 107. Mich. 28 & 29 Eliz. C. B. in the Cafe of Wiſeman v. Wal- 
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Leſſee for Life leaſes for Nears, rendring Rent, and /urrenders to Leſſi; ; 
the Letlor th all not have the Rent; For he is in by his Revertion, which 
is above the Leaſe for Years. Arg. Bridgm. 44 Mich. 13 Jac. in the 
Caſe of Smalmaa v. Agborrow. 


(D. a) Apportioned. In the King's Caſe. 


1. JF the King gives 2 Acres of Land of equal Vale to another in Fee, 

Fee Tail, tor Lite, or Years reſerving a Rent ot 28. and the 6: 
Acre is evitted by a Title Paramount, the Rent ſhall be apportioned. Co, 
Litt. 148. bp. 

2. R. being ſeiſed in Fee, leaſed for Years to L. rendring Rent of gol. 
per Aunum; then he deviſed 2 Parts of the ſaid Lands, (being held in 
Capite) and died, his Heir being under Age, who being entitled to the 
other 3d Parr, and in Ward the Oſeen granted the zd Part of the Rent 
to the Plaintiff during the Minority of the Ward, who brought Debt tor 3 
Years Rent. It was held, That the Rent might be apportioned or di- 
vided ; For it is a Real Contract, which is well apportionable, and 

udgment was ordered to be entered, but was ſtaid for an Imperte&ion 
in the Declaration. Cro. E. 851. pl. 7. Mich. 43 & 44 Eliz. B. R. 
Welt v. Laſſels. 

3. Lands of a Monaſtery were granted to A. reſerviag 28 J. Rent yearly 
fora Tenth ol all the ſaid Land according to the Statute, and A. afterwarg, 
granted Ihe greater Part to B. and that he had uſed upon the Azreemen; 
made between A. and him to pay zol. yearly for the Teath of his Part, and A. 
had uſed to pay 8 1. yearly for that which he retained. A. was ati ::n'e!, 
and ſo his Fart came to the King, and now the Auditor would impute 
the Charge ot all the Tenth upon B. Per Cur. tho” che Tenth was 0:1gi- 
nally chargeable and leviable upon all and every Part ot the Land, vet 
it being apparent to them that Part thereof came to the King's Haus, 
it was ordered that the Land of B. ſhoul d be d;/ch7ged before that Audi- 
ror Pro Rata, and fo it was, and B. to pay only zo l. yearly. Lane 56. 
Sir John Littleton's Caſe. : 


E. a) Apportioned. By whom ; and How. 


S. P. byYel- 1. ENT ſhall be apportioned according to the Value, and art ac- 
verton |. cording to the Luantity, Br. Apportionment. pl. 20. Cites 15 


| Q 0 
r E. 2. and Firzh. Avowry 218. 
Caſe.— 2 2 . . 2 2 1 13 1 
S. P Co. Litt. 149. b. But it is ſufficient to make it according to the Quantity of the Land. 
be not ſhewn of the other Side, that it differs in Value. Noy 10 Arg cites 4 A!l. 


3 


Br. Appor- 2. Aſſiſe of 12 8. of Rent Service, and 40 Acres of Land pit in 7 195, t 
tionnont Defendant ſaid that the Plaintiff is ſeiſed of 16 of the Acres, ande 14 
2 Lites ant of the reſt, and that he had tendred the Service for bis Durtions and 
pig yet ready, and the Plaintiff faid, That the Detendant is Tenant of ane 
Land out of which &c. and it was found that the Rent was 1tining out &! 
the 40 Acres, and that the Plaintiſt held 16, and 7zhat the Tenant 111 71 
dred, having Regard to 10 8. but not to 125. for the Whole wheret 2:6 tt 
Rent was apportioned by the Court, and it was awarded that the 1 were 


8 
. 
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tiff ſpould recover the Rent which belongs to the Portion, which the Tenant 
held, and 1s Damages. Br. Athte pl. 115. cites 4 All. 5. 

3. A. brought Aiſiſe of 20 d. of Rent azatnſt B. and put in View 2 Br. Appor- 
Acres, B jaid Hut the Reit is iſſuing ont of thoſe 2 Acres, and of 3 Acres tionment 
f Mead ww, of which R. is Tenant not named in the W rit, [Judgment &c. & 8 5 
and if bund &c. and it was found that M. was ſciſed of the 2 Acres t 
Land, aud 4 Acres Ol Meadow, and held then of one S. Ole F/tate ot the 
ſaid S. the Plaintiff hath iy 20 d. per Ann. and M. before the *Statnte of 
Ouia Emp!ores Terrarum enfeoffed 2 to hold of himſelf of the 2 Alrres ot 
Land, aud ajrer the Statute he infeoffed B. Tenant in the Aſſiſe of the 3 
Acres of Meado v to Hold of the Chizf Lord. Per Stone the Writ ought to 
have been brought againſt B. and the otheis who are Tenants of the 3 
Acres ot Meadow as Tenants of the whole in Demeine and in Service ; 
but now the Queſtion is it we may apportion the Rent in the Abſence of 
the other Tenant; And the Plaintif was nonſuited, becaute the Rent 
cannot be apportioned in the Abſence of the other f'enant. Br Alliſe, 
pl. 116. cites 4 All. 6. — Nevertheleſs Rent was apportioned in the Ab— 
ſence ot ſome ot the Tenants not named in the Writ; therefore ere. 
bid. cites 18 E. 2. | 

4. A. holds 20 Houſes of B. by Fealty, and 20 s. Rent. A. enfeoffs 
C. of 18 of them, yer without Notice he remains always Tenant to B. 
the Lord between thern 2, and this Notice 619444 to be made of the Very 
Certainty of the Rent, which thould belong to B. pro Particula illa put in 
Feolfent; For otherwiſe it is no Notice, and this Notice mutt be gi 

+. | 8 

ven betore any Av ry made by B. otherwiſe A. ſhall be ſtil! chargeabie 
tor the whole 20 8, Rent notwithſtanding Notice alter the Avoiry, and 
theretore A. as to the 18 Houſes ſhall plead Hors de dn he , and this 
ſlall be entered to avoid the Eſtoppel. Per Frowicke Ch. j. Kelw. 94. 
pl. 18. M. 21 H. 7. Anon. 


5. By the Words (according to the Oftantity of the Lan) in the Statute lu this Cafe, 


of 18 E. 1. cap. 2. | which fee at (G. 4) pl. 1.] It there be Lord 1nd E- eit the 
nant of 20 Acres of Land by Fealty, and 10 5. Rent, the Lord purchaſes 2 


1 I „ 
* 10 . 


* 44 * . 1 
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Acres, and taking the Rent to be apportioned according to thr! J uantity «it R oo 5 wg 
ol the Land trains for g g. the Tenant makes Reſcnus, tlie Lord brin's won the 

: _ n — _ . a” . : . s A 8 
his Affije, the Tenant pleads Mul Tort ; the R ecognitors of ine Ailiſe fhafl . rtion- 


. : ö * 0 mem, ver 
extend the Land according to the Value, and unt according to the G g, LETS 
tity, and the Lord ought upon the true Valuation vt the ſaid 2 Actcs ſo cover to 
purchaſed, to have but 8s. 6d. 2 Iuſt. 505. much as is 

{ound by 
the Jury to be due; For it were too hard, and a Cauſe of NMfaftiolication of Suits, and a» int 
the Meaning of rhe Makers of this Act, that the Lord ſhould be driven in his Alke or Avowry Cc. 
to hit the juit Sum due upon the Apportionment; but tho' he demand wore, yet ſhall he rover bur 


that juſt Sum, which is implied in theſe Words Secur. ym Quantitutem Terra, i. c. Sccundum 


„ ag Valoris Terre; But if he demand Leſs in that Action, lie frail not recover the Greater. 


2 Inſt. 503, 504 


6. So it is il a Man make a Leaſe for Itars, reſerving a Rent, if he Path. 39 
grants away Part of the Re verſian, the Rent thall be apportioned by the Elin. Rot. 
Common Law, and albeit the Grantee of Part demands or claims more in jg". fte 
In his Action of Debt or Avowry than is due, yet thall he recover ſo (ling and 
much as the Jury ſhall find upon a juſt Apportionment to be duc, againſt Hurding, 
a ſudden Opinion reported by Scrjeant Bendloes, Hill. 6 & 7 K. 6. that l. 42 E 


LAT 14. 


the Rent in that Caſe ſhould not be apportioned but loſt; but the Law ;.*: hee 


a ; ” i f int“ wer & 
has been oſten adjudged to the contrary, for 4 Reaſons, itt. For that nice Pe. 
it is a Rent-Service, and wot a bare Cuntrad, and Rent-Scriices were 43 El. CB. 
apportionable at the Common Law. 2. It is zncident to the Rever/ron, Rot. 243. 
v hich is ſeverable. Er Accellorium ſequitur Naturam ſui Principal!s. 

3. The Rent being a Rent-Service is ſeverable by Recovery of Part, in 

an Action of Waſte, or upon Surrender in Part. 4. Laſtly, it is a Gene— 

tal Cate, and eſpecially in Cafe of Writs, which man Jimes are void 

tor a third Part. 2 Inſt. 504. 
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7. And where the Caſe has been put of a Leflee ſor Years, the ſame 
Law holds in the Caſe of a Leaſe for Life, whereupon a Rent is reſerve 
tor the Apportionment of the Rent; ly ng It appears, that there was 2 
Apportionment at the Common Law Pro Particula ſecundum Quanti- 
_ Valoris &c. For to none of theſe Caſes does our Act extend. 2 

nit. 504. 

8. FA made by Agreement en Pais is good, if it be to the 
Quantity and Quality ot the Land, which the one and the other has, 
other wiſe not. Per Dyer and Man wood. Mo. 114. pl. 255. Paſch. 20 


Eliz. Anon. 
A 5 9 It A. make a Leaſe of a Manor reſerving Rent, and afterwards the 
v. Moyle. — Letfor grants the Revegſſon of 40 Acres thereof, if B. bring Debt, he may 


When there aver the Rate of the Acre, and if Detendant plead Nil debet per Pa- 
isto be an triam the * Fury ſhall rate the Value, and tho' the Value be found leſs 
Apportion- by the Jury than the Plaintiff ſurmiſeth, yet he ſhall recover alter the 


menteither , | 
* Jury Proportion. Brownl. 33. cites Hill. 10 Jac. 


ſhall do it f 
upon Nil debet pleaded, or the TNefendant may in his Pleading ſet forth the Value of the Land, and to u hat 


the Apportionment ſhall be Vent 276. in the Caſe of Hodgkin v. Robſon and Thornborough. 
Wild J. held, That there might have been an Apportionment in this Cafe, if it had been before a ſury; 
But the Reporter adds, Sed non dedit Rationem. Freem. Rep 419. pl. 553. in the Cale of Hodgkinz 
v. Thornbury. | 


— 


(F. a) Apportioned. Demanded, Tow. And Plzadings, 


Yelv. 140. I. WAS ſeiſed in Fee of a Manor, one Moiety whereof he held by 

D. P. e Knight Service, and the other in Sage, and alſo of a Parſonage 
appropriated, and demiſed the whole to the Plaintiff ior Years readeriag 17 1. 
68. $d. per Ann, A. deviſed the Manor to B. his eldeſt Son for Lije, Re- 
mainder to C. his youngeſt Son in Tail; atterwards B. ſurrendered his E/tate 
tor Lite to C. who diſtrained ; and in Replevin avowed for the Rent of 
5 Parts of the ſaid Manor into 6 to be divided, and fhewed that the Par. 
ſonage was worth 20 l. per Ann. but did not ſet forth of what yearly Value 
the Manor was. Deſcendant demurr'd, becaute the Plaintiff did not thew 
the entire Value by the Year of the whole. Upon the firſt Argument 
the Court much doubred upon this Matter, and moved the Parties to 
agree; but alterwards Hill. 43 Eliz. upon turther Argument the Court 
all agreed, That the Rent ſhall be apportioned, in regard it was nt 4 
Divifron by the AG of the Party, but by the Law, viz. The Starute of 
Wills, as in 34 H. 6. where the Leſſor granted the Revertion to the Lel- 
ſee, and a Stranger. And they alſo held, That the Bar to the Avowry 
was not good, becauſe only Part was valued, and nor all. And theretore 
adjudged for the Avowant, Cro. Eliz. 771. 772. Trin. 42 Eliz. C. B. 
Ewer v. Moyle. 

2. A. made a Leaſe for Years of Lands to which he had a good Title, and 
of other Lands to which he had a defeafible Title, rendering Rent. In Reple— 
vin A. avowed for the whole Rent; the Plaintitt replied, That atter the 
Leaſe made, the Diſſeiſee entered upon Part of the Land, aud evitted hin. 
Upon Demurrer it was held by 3 Juſtices, That the Avowanr ſhould 
have a Return for the whole Rent; for the Judges could not apportion 
this, becauſe the Value did not appear, which ought to be fſhews by it: 
Leſſce in his Pleading and Notice given to the Leſſor. Bur 2 Juſtices held 
that it ought to be apportioned, becauſe it appeared that Part was evict- 
ed; but becauſe the Value did not appear to the Judges, it could not b- 
apportioned. Brownl, 186, 187. Paſch. 5 Jac. Fuller's Caſe. 1 

3. 


, 


* 
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3. It Lefſce ſurreuders Part, the Leſſor needs not thew the Value. Per 
VV illiams J. ard Popham agreed thereto, becauſe the Acceptance of the 
Letior had made him privy to it. Brownl. 185. in Pallet's Cate. | 

4. In Replevin the Letendant avows tor Rent, the Plaintiſſ' thews that 
he was evirred of Part. Per Popham and Tanheld, The Pliiatiff onebt 
to flew the Vale ot the Land evicted, and how the Rent ought to be ap- 
portioned, and what Part remained, and to tender the Refrdue ; tor hat 
che Value is, and how the Apportionment ſhould be, arc both in his No- 
tice, and cherciore the Plea was ill. But Williams J. held, That the 
Leſſor erg ht ta His Declaration or Avowry to fhew the Apportionment ; tor 
he ought to take Knowledge of the Eviction, and of his own Title ; and 
{aid it was lately ſo adjudged in C. B. in a Cafe of Moyle v. Ewer. 
Wherelcre the Jultices would adviſe, & adjornatur. Cro. |. 160. Paſch. 

Jac. B. R. Smith v. Malines. 

5. A. polieſs' d of a Term tor Years, and of Land in Fee Simple, leaſes Vt if a Man 
both by one Leed, and reſerving one intire Rent, and dies, by which Þringoan 
the Reveriion of the Term goes to the Executor, and of the other Lands N * 

5 . een : a 5 ; ebt for 
to the Heir; in this Caſe the Heir ought to demand at his Peril airetly more Rent 
the Sum 10 Thich the Rent gut to be apportioned ; tor 11 he demands more than is due, 
than he ought, the Deniand is not good; Per Coke. But in the Cate at Where an 
ar the Lemand was &f a * leſs Sum than he ought to have nion the Ad- pb 
qorticument. Ad quod Nothing was faid whether it was good or no. to be by the 
Roll. R. 368. Paich. 14 Jac. B. R. Moody v. Garnon. Jury, it 
lav 92 5 
rortioned, and the Plaintiff ſhall recover ſor the Reſidue Per Coke. Rol]. R. 368. in Cate I Moy 
v. Garnon. * It he demand lets he ſhall not recover more. 2 laſt. 50.4. 


6. In Replevin &c. the Defendant avowed tor Rent, and ſhewed that 
lis Father as ſeiſed, and leajed lor Years rendring Rent, and Jed, and 
that the Kever/7ca deſcended to kim, and fo he avowed tor Rear Arrear ; 
the Plaintilf replied, That the Father deviſed the Revir/ron to gubther &&. 
The Defendant maintained his Avowry, and traver,ed the Devije, The 
Jury found, That the Deviſe was only of two Parts, and not ot the zd. 
the Lands being held by Knight Service; Hutton |. held that the \vows= 
ant ſhould have Return for Part; tor here the fury have wund the 3d 
Part ol the Reverſion in him, and ſo there appears a ſultclent Certainty 
to the Court to make an Apportionment; and then if the Court may 
make an Apportionment, the Avowant ſhall have Return tor to much as 
is due to him; but if it be to be made by the Jury, and not by the 
Court, the Avowant thall not have Return tor the zd Part. Adjornatur. 
But atterwards Judgment was given for the Avowant, Hobart and 
Winch being only preſent. Winch. 49, 50. Mich. 20 Jad. C. B. Cla- 
worthy v. Mitchel. 

7. A. made a Leaſe of Freeho/d and Cipyhold Land to B. Debt was z ev. 39. 
brought tor the Rent; B. pleaded in Bar that he was evi-/ef ont of all S. C. 
the 72 Lands ante &c. A. replies, that J. S. was ſeiſed ot the Freehold, 
and traverſes the Seiſin alleged by B. in his Plea of Eviction. Upon Iſ- 
ſue joined a general udg ment is pro Over. and athrm'd per tor. Cur. For 
where the Plea in Bar was intire, and Part falſified by the Verdict, he muſt 
have his Judgment general, which was for the whole Rent, as Plaintiff 
declared. And it was argued that the Defendant thould have fer torth 
the Value of the Particular Lands evicted, and alſo of the other Lands. 
2 Show. 399. Mich. 36 Car. 2. B. R. Randal v. Brelc. 
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See Tenure (G. a) Apportioned. In what Caſes there ſhall be N 
Ip ſhartiumment, but the whole Rent ſhall iſſue out fr 
the Reſidue. 


* This . 18 E. 1 Nacts that if he ſell any Part of ſuch Lands or Tenements to 
eb cab. 2. any, the * Feoffee fhall immed;atety hold it of the Chi 
the Word Lord, and ſhall be forthwith charged * vith the Services, for ſo 1 ar, 5 


(Feoftee) in pertains, or cught to pertain to the ſaid Chief Lord } for the fame + 1 


. 5 
2 


"ſp ror, | 
Is uner- gccor Jung to the ©nantity of the Land er Tenement jo ſold. (2.) And {6 in 
oe $32 ei Caſe the ſame Part of the Service ſhall remain ta the Lord, Io ve taken, y 


e / oy” 'ands of the Feoffee, for the which he ought to be attendant, and anſcver- 
P.r.vaile is able t0 the ſens et Lord, according to the. Ouantity of the L. wid or Tre. 
alis ch and went ſold ſor the Parcel of the Service ſo d ue, 


Part of tho Meſnalty. 2 Inſt. 50 3.— The Words (Fr the ſame Parcel) are under food of Soryioes di 
vihbicard : ipt ortionable, and 1 of entire Services, be they annual or wet annual. 2 Inſt 503. 

+ Thie M ord (Parcel) is underitood of a Part in Severalty, and ot in Common; and therefore it!; 
holden, hat if the Tenant make a Feoffment in Fee of the Moiety or 3d Part &c. ot the T enancy, tha: 
ſich a Feoffee is not within the Purview of this Statute; for a Moiety or a zd Part &c. Pro indivil,, 


is not Particula ; for that Word implies a Part in Severalty. 2 Iuſt. 503 — SCC (E. a) 


If a Man 2. It was faid, That if Zermor be oufted of Parcel by a Title Para: unt, 
n he xd l be charged of the whole Rent tor the reit ; becauſe Rent upon 4 


Kenr-c! harge 
out of 2. Acres, Chattle cannot be apportioned, Quære inde. Br Apporri ment 


and after 7. CILCS 9 E. + I. 
the Grautre 
recovers ene of the Acres ag1inſt the Grantor Ly a Title Paramearrt, the whole Rent fall ifue ont of the 
other Acre. Co. Litt. 148. b. 
If -- i feof] s L 0] One .. Cre in Fee, 1pon Condition, and B. being ſe 1e 1 ft 70 ther [A rg 79 Fee. Traits a Rong 


5 Pl, 


out of b:th Acre to the Feoffor, who enters into the one Acre for the Conditicn Alen. me w hee Rent ſhal 
iſſue our of the other Acre, becauſe his Title is Paramount by the Grant. Co. Lit. 145 b 
if a Man make a Leaſe for Life of Bl. Acre and Ii h. Acre, reſerving 2 s. Rent, upon "Om dition that if 7's 
Leſjee diet ſuch an A Cc. chat then he ſhall ba ve Fee in Bl. Acre, the Leſjee performs the Co:4ition, albeit 


now by Kelation, he has the Fee-ſimple, Ab Initio, yet ſhall the Rent be apportic ned; fo that the 
Reverſion of one Acre whereunto the Kent was 1 incident, i is gone from the Leſſor. Co. Litt. 1.48. b — 
$ note a Dive rlity between a Rent in greſs, and a Rent incident to a Reverſſon, concerning the A pr ortion- 
ment thereof. Co. Litt. 148. b. 


3. Leaſe of a Warren, extending. into 3 Pariſhes, was made rendering 
Rent, and alter the Reverſion of all the Warren in one of the Parijues 4s 
granted to F.S. and the Leſſee attorned. Adjudged that neither thc cl 
for nor J. S. ſhould have any Rent; tor the Law is, That no Co. tract 
all be apportioned. Owen 10. in Goddard's Caſe, cites Bendl. 14 H. J. 
[t tae Grantee of an Annuity or Rent- charge ot 20 . grant 10 l. 
Parcel ol che ſame Annuity or Rent-charge, and tae 7: 2247 27! o, nic 

by the Annuity or Rent-charge i is divided. Co. Lice 143. 
Gift is Tail, 5. Concerning the Apportionment of Rents, there is a Dije j erence bee 
Leaſe tor tween a Grant of a Rent and a Reſervation of a Rent; tor it a Min be 
La kor {orſed of 2 Acres of Land, the one in Fee-/imple, and the ger 4% 7ol, and 
Jears of by his Deed grants a Rent out of both in Fee, in Tail, tor Lite &. and Hes, 
reſerving a the Land intail'd is diſcharged, and the Land in tee Simple remilns 
Rent, the charg'd with the whole Rent; for againſt his own Grant he {hill nor 
Dovor or take Advantage of the Weakneſs of "his own Estate in Part. Co. itt 


L.cilor dies 
the Hue hs 145. b. 


T al avoided 
the Gift or Leaſe, the Rent ſhall be apportioned ; for ſeeing the Rent is reſerved ow! of ard fr tt 


whole Lands, it is Reaſon that toben Part is evicted b an elaer Title, that the Donee or Leſſee ho: 4.097 
be charged with the whole Rent ; but that ir ſhould be apportioned ratably according to the Value 0 
the Land. Co. Litt. 148. b. 
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6. A Leaſe was made of Land in Poſſe/jon, and of other Land in Re- 
ver/ron, alter the Peoarh of J. S. then Tenant tor Lite to have the lirft tor 
Lite, and rhe other from the Death of J S. tor 40 Years, if Leilte 
mould to long live, yrelding for all and ſiagular the Premiſcs 4 l. at the 
four uſual Terms ol the Year ; the whole Rent is payable preſently 
and not to wait the Death ot J. S. tor the Reſervation is intire. D. 250. 
b. 257. pl. 11 Mich. 9 Eliz. Anon. 

7. Apportioninent can be only of Certain Rents and Things and not of 
Accidental or Ca/ual Profits, as Heriots, Profits of Courts, which cannot 
be reduced to an annual Value. Refolved 5 Rep. 6. a. Mich. 31 & 32 
Eliz. B. R. in Lord Mountjoy's Cale. 

8. A. Termor jor 20 Jears, aud ſeiſed of other Lands in Fee, leaſes all for 
10 Fears, rcler.img Rent, with Claute of Re-entry, and ies; now the 
Heir has a Reveriion ior the Land in Fee, and the Executor ſor the 
other Land, and ſo the Condition is divided according to the Rez ertion. 
Fer Manwood. 4 Le. 27. pl. $3. in Cate of Lee v. Arnold. 

9. It a Man /-:/cs 4 Acres ot equal Annual Value, tor Life or Years, 
rendring 38. Rent, and after wards grants the Rever/ron of one Acre, and 
the Tenant attorns, tie Neut mall be apportioned ; For tho! it was but 
One Leaſe, One Reveriion, and One Kent, yer it was incident to the 
Reveriion, Which was ſeverable; And the Rent thall attend upon the 


Reverlion, and upon every Part thercof. 6 Rep. 79. b. in Wiatt Wield's ö 
Calc. i 
10. A. leaſed Freehold aud Copyhold Lands by ene Deniſe, and aſterwards Co. L. 626. 1 
A. ſurreuder'd the Cefyhold to F. S. and his Heirs, and ar another Time \,, a . 1 
rautel the Reverjton of the Freekeld to F. F. in Fee, and the Tenant auer d. Ibid. 622. 9 
Adjudg'd, Tnat J. 8. may have one Action of Debt tor the whole BR eur, pl. 15, Mich, 1 
13 Rep. 57. Paſch. 39 Eliz B. R. Collins v. Harding. 8 if 
11. A. leaſed Land to B. rendring Rent 10/4. and inen dwi/ſed G 1, per . = 1 
Ana. Parcel of the 10 l. per Ann. to C. D. & E. fercrally, to cach o! 1 
them a 3d Part, and dies. The Deviſe is good, and the Rent is well 1 
ſeverable, and Action lies tor eacn, which the Law gives as incident to . 
the Rent. Per 3 Juſtices. Contra Popham. And judgment accordingly ; 4 
Popham conſentiente. Cro. E. 637, 651. Mich. 40 & 41 Kliz. and Hill. = 
41 Eliz. B. R. Ards v. Watkins. I 
12. Reni-Seck or * Reni-Charoe cannot be divided without the fe- * By #T in W 
nant attorns, but Reat-Scroice may. Arg. 2 Jo. 120. in the Cate ©: Cle 5 e 1 
burn v. Wricht, cites Hob. 25. and favs, That Rent-Seck is diviihle . 4 
by Devile by dne expreſs Words of 34 H. 8. bid. Arg. toned by a 1 
ri 64010 1 
and delivered in Execution; and this Act of the Sheriff is an Act in Law. Fur by Act 25 Uh Party 4 
the Tenant ſhall not be made /ialle to 2 Diſtreſjes. Cru. E. 742. Bill. 42 ELliz. Wotien v Shirt. f 


13. Leaſe of Bl. Acre to commence at a Day to come, and Wh. Acre in Pie 
ſenti, rendrins Reat at Aiehaclmas. Eelore the Commencen:ient of the 
Term in the cher cre the entire Rent grows due, and clearly is bur 
one Rent. Per Cur. 2 Roll. Rep. 467. Mich. 22 J:ic. B. R. Falttaii's 
Caſe, 

14. A Biſhop had 4 Manors, which were uſually leaſed at 321. Rent a 
Year. He leaſed 2 of them r:adring the ancient Rent, whereas no ancient 
Rent had ever been reſerved fer 3 culy; and conſequently the Refervation 
not good; And it could not be help'd by Apportionment. . qu. NR. 
$2. & 3 Chan. Rep 109 & 119. cited by Trevor Ch. J. and Holt Ch. J. 
in the Caſe of Otby v. LD. Mohun, as the true State of the Cale of 
Owen v. Apprees, according as it appears upon the Record ; And they 
laid, That Cro. C. 94. is but an imperfect Report of that Cale. 

15. Leaſe of Copyhold Lands for 3 Tears, ana of Freekold for 31 Tears, at 
an entire Rent. One ot the Terms is expired, Debt is brought tor the 
Rent Arrcar, Per Roll Ch. J. The Plaintiſt ought to ſhew how much ot 


the Land is Copy hold, and how much Frechold. It was then init, 
J hat 


I ˙·¹ Ä 


Rent. 


That but one entire Rent was reſerved, and ſhall be paid as well alter 
the Expiration of the Leaſe ot the Copyhold Lands as betore. Roll Ch, 
J. ask*d then for what Term thall the Rent be reſerved? For it doth not 
appear to us. Therelore you had beit diſcontinue your Action; For it 
we vive Judgment on the Exception you may loſe your Rent. Sti. 381. 
Irin. 1653. Peck v. Ewre. 

16. Sir J. W. Varden of the Fleet, granted the ſame, with ſome Excep— 
tions, to the Plaintifi, er 10col. in Hand, 1000 /. per Annum, and 200 
Cunces of Plate Reut. His Agent gave a Particular of the Chamber. 
Rents to the Plaintiff, to induce him to the Bargain. Atrerwards, on 
Complaint of the Priſoners, the Judges of C. B. reduced the Rents of the 
Chambers, which the Prifoners were to pay, ſo as they came to near a 
Luarter leſs in Value. The Plaintiff thereupon ſought to be relie,' d; For 
tnis Order is compulſary, and in Nature of an Eviction; For tho' the 
Thing remain, the Profits which anſwer the Rent are taken away; Bur 
In regard there was 20 Covenant ia the Aſigument for the up/olding the Va. 
lues, or that they were ſuch, the Ld. Keeper conceiv'd it like other Caſes 
ot Purchaſe, where it ſeldom happens bur Things are over-valu'd ; and 
diſmiſs'd the Bill. 2 Chan, Caſes 204. Mich. 26 Car. 2. Duckenfield v. 
\\ hitchcotr. 

S. C. cited 17. I Leſſee redemiſe to Leſſor, reſerving a Rent, there ſhall be no Ap- 
Arg _— portionment ; For the Parties by the Relervation have aſcertain'd what 
"ie there RENT Jhall be allow'd for that Part. Per Hale. Vent. 276. Mich. 27 
is R-xt re- Car 2. B. R. Hodgkins v. Robſon. 

ſerved noon | 

the Redemiſe, there ſhall be an Apportionment. Vent. 276. Hodgitins v. Robſon, Rut if Leſſee aſ- 
ſions Part to a Stranver, and the Stranger afſons it to the Her, ard the Leſſee bad reforved ro Rent, in that 
(ei there hall be no Apportionment ; For the Leſſor comes under che Bencar of the Stranger's 
Co tract. Per Hale. Vent, 276. Hodgkins v. Robſon. 


(H. a) Apportion d. In reſpect of Tie. 


Put in the 1. IF Tenant for Lile leaſes for Years, rendring Rent at the Feaft of Eaſ- 
ſim: Cube ter, and the Leſſee occupies for 3 Duarters of a Tear, and in the laſt 
i Fart Quarter belore Eaſter the Tenant for Life dies, here thall be no Apportion- 
i nent of the Rent for 3 Quarters of a Year; Becauſe no Rent was due till 
* e/4/c/ be- the Fealt of Eaiter, and no Apportionment mall be in reſpect of Time. 
ore Eaſier, Refolv'd 10 Rep. 128. a. Mich. 11 Jac. in Clun's Caſe. 


and Haſter 3 f : 
tad incurr'd in the Liſe ©; ts Leſſor, there ſhould be Apportionment of the Rent, hut not in reſpect of 


time, which well continues, but in reſpect that Parcel of the Land demiſæd is evicted. Relolv'd 19 
Rer. 128. a. in Clun's Caſe. And this Diverſity appears in 27 E. 3. 84. b. In Debt againt 
Frccutors, counting that their Feſtator granted to him a Penßon of 201. to abide ci bin inte H 
Ws, cen reaſonably <varned, to take at the 4 Terms of the Year equally; And ſhew'd farther, That he 
went with him to Calais upon Warning, and was there arm'd; And demanded ſudgment, and pray'd 
the Pebt. Ihe Defendant ſaid, That for the firft Quarter he was paid 51. and ſhew'd Acguittance, 
ard before the 2d Quarter the Teſtator died; And demanded Judgment of the Action. Wilby Ca ]. 
by the Eule of the Court awarded, That the Plaintiff take nothing by this Writ, becauſe ir ſhall not 
be apportivn'd in reſpect of Parcel of Time, tho' it happen'd by the Act of God. o Rep. 128. b. in 
Clun's Caſe, cites 10 E 4. 18. 20 H. 6. 6. 9 E. 4.1. 30 H. 8. Apportion B 

* If one leaſe Lands for Years, reſerving 201. Rent yearly, and at the End of 3 Dvartors the Leſſce is 
cniSed, Leflor ſhall have no Rent; For Rent ſhall never be apportioned in reſpect of Time. Salk. 65: 
till ; Ja 2. B. R. the Counteſs of Plymouth v. Throgmorton. 


2. A. was Tenant for Life, Remainder 70 B. his Son in Tail. A Jig 
ment Creditor extended the Land and leaſed to F. F. rendring 1601. a Tear, 
payable Luarterly. A. died the 1oth of March, and |. >. continued the 
rolſeſhon till atter the Lady-Day next. B. claimed the whole Kent 
trom Chriſtmas to Lady-Deay ; For that |. S. holding over, ſhewed his 

| Election 


1 


0 


Kent. 513 


Election to continue Tenant at Will to B. Ld. C. Cow per ſaid, This 
was Caſzs « Ym:{/us out of the ſeveral remedial Statutes for Rents, and that 
the Law does not apportion Rent in reſpect of Time, nor did he know 
that Equity ever did it ; That the Creditor might have guarded againſt 
this Accident by reierving the Rent weekly, fo that ir is his Fault, and 
becomes a Gift ia Late to the Tenant. And his Lordſhip held, That from 
Chriitmas to the Dearh ol A. upon the 1oth of March, the Tenant ſhould 
pay nothing, but that J. S. ſhoiild account to B. for the Profits from the 
Death of A. And with regard to the Notion, That J. S. by remaining in 
poſſeſlion ſhewed his Election to continue ar che old Rent, this, the Court 
ſaid, only ſhe ved his Election trom that Time, and not ſrom the End of 
the preceding Quarter. Wmss Rep. 392. Hill. 171). Jenner v. Mor- 
gan. : ; 
11 Ceo. 2. cap. 19. Recites, That where any Leſſor or Landlord, 
having only an Eftate fur Life in tte Land &c. d:es before or on the Day on 
which any Rent is referved or made payable ; Srch Reut or any Part rhere- 
ot is not recoverable by the Execiitors &e of ſuch Lef/or &c. nor 1s the Perſon 
in Re verſſon intitled ihereto, any other than for the Uſe and Occ pation of 
ſuch Lands &c. from the Death of the Tenant for Lite, of which Advan- 
tage hath been otren taken by the Undertenants, who thereby avoid pay = 
ing any Thing tor the lame ; For Remedy whereof it is enacted, (S 15.) 
That where any Henant tor Lite ſhall die betore or on the Lay ou which 
any Rent was reſerved or made payable upon any Demiie or Leaſe of 
any Lands &c. which determined on the Death of ſuch Traont fer Life, 
the Executors or Adininiſtraters of ſuch Tenant for Lije ji aid my, in an 
Adi ien on the Caſe, recover of and from ſuch Underteaamt Heut of 
ſuch Lands Sc. if ſuch Tenant for Lije die on the Day on which the ſane 
was made payable, the N Hole; or if before the Day, then a t ,quiiion of fuch 
Rent, according to the Time ſuch Tenant for Lite lived, of ihe lift Tear or 
Onarter of © Year, or other Time in which the ſaid Reat Was 2rowrng due as 
aforeſaid, maꝶiug all juſt Allowances, or a proportioadle Part thereof re- 
(pets ively. 


(I. a) Suſpended. 


1. T Eee furrenderd to Lefſor upon Condition, the Rent is ſuſpended; 
Bur it Leſlor eaters for Condition broke the Rent is revived. 
Arg. Her. 71. cites 7 H. 6. 2. Gaſcoigne's Cale. : 3 
2. Entry into Part of the Land leasd 1s a Suſpenſion of the whole . f 0 he [1 
Rent reſerd d upon the Leaſe for Tears during the Time ; by the Opinion of 
the Court. Br. Apportionnient, pl. 7. Cites 9 E. 4. 1. eee e 
; Wrong as to 
enforce the Leſſee to pay any Thing for rhe Refidue. Otherwiſe of a Riel iu? Entry into Urt. Per 
Hale. Vent. 2--. in the Caſe of Hodgkins v. Robſon and Thornborough. 2 Lev. 143 S. C. 
It was viven in Feid-nce of an Entry &c. for the Suſpenſion of Rent, 1har on the Land demi d Was 
a Brick-Kiln and a (mall Corage, ard that the Leſlar enter d ard went to the Cotage and tro lume of 
the Bricks, and unit the Cotage. But 'twas prov'd, That the Leſſor had reſerved the ricis a 7 Ae 
which in Truth were there ready made at the Time of tte Leaſe oranted, and that he did not untile the 
Brick-kiln Houſe, but that it fell by Tempeſt ; and ſo the Plaintiff dic nothing, but came upon the Lard 
to carry away his own Goods; And alſo he d the Bricks and Tiles en the Reparation of the Flouſe. And 
as to the Extra tenet which was Parcel of tlie Iſſue, the Leſſor dd not continue upon thi Lend, bur went 
off from it, and relinguiſhed the Palſeſſion. But the Court held, The Continuing the Pole 1:32 or Not 
Was not material; For it he once dces any Thing amcunting to an Hun, tho he ceparts pr ſrut y, yet the 
Poon is in him ſufficient to ſuſpend the Rent, and he ſhall be fall Extra terere the 1)-f: dint, the 
Leifee, till he bas dene an Act amounting to a Re. entry. Le. 118. pl. 149. Patch. 30 Ei C . Cibel 
v. Hills. . | : 
To — a Suſpenſion of Rent reſerved upon a Leaſe for Years the LeTor muſt ouſt the LH of Part 


. ulen the Rent is made pas - 
of the Land lett at leaſt, and muſt bold the Leſſee 2 aſter the Doy on which the Kent by ine py 
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3 4 15 Rent. 


ade by the Leaſe; and if the Leſſee re-enters the Rent is revived; Sic Dictum fuit. Sti. 436 Pa. 
167 . Tunbrell v. Bullock. | 


3. A. makes B. Steward of his Manor, and gives 10 l. Fee to B. with 
Dittreſs Pro Officio ſuo Exequendo, and Victuals and Drink tor his Lite 
B. leaſes the Fee and his Diet to . tor 4 Years, rendring to B. 12 J. per 
Ann. with Claule ot Diſtreſs in the Manor, by Decd indented. B. nes. 
le&ts to keep the Courts, arid atterwards diſtreins for the 12 1. and makes 
an Avowry upon this Limitation 3 Bur the Avowry doth not lie, becauſe 
it is exurct by the Non-leaſan ce of the Services &c. For when the Rey; 
Cones (y reaſtn of the Land, there a Leaſe to the Lord is a Suſpenſion ; Bur 
colurary wheie it comes Rafi, Perſcne. Br. Leet. Stat. Limit. 5). cites 
20 E. 4. 12. Per Cur. 
File 4. it there be a Lord and Tenant of 40 Acres of Land Ly Fealty, 40 
1 „ 29s. Rent, it the Tenant make a Gift in Tail, or a Leaſe tor Lite 
utocn the Lefſ- <4: | . + chat y OT 
tw Lit. Y Cars, of Parcel thereof to the Lord; in this Caſe the Rent ſhall not be 
or Years appo tioned for any Part, but the Rent ſhall be ſuſpended for the whole; 
it Vart, fora eatelervice (ſaith Littleron) may be extinet for Part, and appor— 
„ee rioned tor the reſt; but a Rent-ſervice cannot be ſuſpended in Part by tle 
Nay the Act of the Party, and in Elle tor other Part. Co. Litt. 145. a. b. 
pa 1 ended in the whole, and ſhall not be apportioned for any Part Co. Litt. 148. b — 4,4 
yt by Ant in lacu a Pent-ſervice may be ſuſpended in Part, and in Eſſe for Part; as when the Gaardiay 
in Chipairy enters into the Lond of his Ward within Age, now is the Seig iory ſuſpended; but if the 
Vi ite of the Tenant be endozvedot a 3d Part of the Tenarcy, now ſhall ſhe rav to rhe Lord the zd Part of 
the Kerr Co. Litt 148. b. And fo it is if the Terart pites a Part of the Tenancy iv the Father 9. 
„ in Tail, the Father dies, and this deſcends to the Lord; in this Cate, by Act of Law, the 
ry i» ſuſpended in Part, and in Elle for Part; and the lame I aw i of a Kent-cturge. Co. Lit: 


og ny 
128. b. 


Gr:1teecfa F. If Rent be granted out of an Eſtate in Fee, and a Term ſer Nears to A 
rv jr for Lite, an Acceptance of a Leaſe or Grant ol the Land held for the 
0947 Term, is no Suſpention of the Rent. 7 Rep. 23. b. Per Cur, Trin. 42 


tf a vaſe 
of 4 240 of Eliz. in Butt's Caſe. 
Put of tlie - 

Line Land, and ſurrenders the ſaid Leaſe, the Rent is revived. Cro. Car. 101. Hill. 3 Car. C. B. Pero 
v_ Pemberton.—Litr. K. 58. S. C. Hutt. 94 S. C. And it is 111d there, thiat it would be others ie 
if the Ac-eprance had been of an Eſtate fer Liſe. — Het. 50. 51. S. C. adjornatur. And Ibid. 71. 8. C. 
argued, but no Judgment. | 


6. Leſice conſents to the doing a Thing ordered by Leſlor to be done; 
alterwards it appeared that it could not be done without Cutting down au 
Appic-tree. The Leſſor's Workman acquaints the Leſlee ol ir, who will 
not conſent, bur torbids the cutting it down; however, the Workman 
cut it do an. And this was adjudged no Suſpenſion of the Rent ; but it 
was azreed, that if Leſſee had revoked his Licence, and made it knownto 
his Lciſbr, and the Leſſor had after that commanded the Workman to 
cut down the Tree, it had been a Suſpenſion. Arg. 2 Roll. R. 399. 
cites it as the Cate of Dord Denny v. Parney. : 
Hutt. 6 7. In Debt for Rent, the Delendant pleaded an Entry and Expri/ro 
C. dat out of the Gardea-houſe; and it was held good, tho' it was Par-el of the 
ther? me Tenemeats &c. Hob. 190. pl. 236. Mich. 14 Jac. Dorrel v. Andre", 


Entrv 1s 
picaded to be 2 a 
into {everal Parts of the Houſe.— Darrel v. Andrews, S. C. Brownl. 69. ſet, forth the Entry to -* 
into a Wool-houſe, and one Buttery at the Upper End of the Hall. 


8. A. made a Leaſe of an Houſe, Land, and Woods, excetting ali Trees 5 
before fiript, rendering Rent. A. cut down the Trees which had been / os 
betore. The Queſtion was, Whether this was a Suſpenſion of tne Neve” 
t ſeems that it is not, becauſe rhe Body of che Tree dees not be! ong t 
the Leiſee; ſo that the Prejudice to him is only in Retpe-t © © 
Boughs and Shade; beſides he not having Property in che Trees, © 


a+ 
* > 


— 


1 
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taking the Eoughs will not be a Suſpention ; for no Rent iilucs out of 
tem, and they are Parcel of the Inheritance; but ad ornatur. 2 Roll. 
Kip. 398. Mich. 21 Jac. B. R. Farby v. Clarke. 

„ Leale of a Par/cavge tor Years, Letice covenants to pay the Rent, but 
belete any becomes due, the Ordinary /eque/ters the Parſonage for Now- 
p peat of The firſt Fruits; this is no Plea tor the Letice in Action of Co- 
cant. And it he had given Bond tor Payment of the Rent, it would 
de lea in Debt on the Bond; tor he had bound himſelf to pay the 
Rent, and the Occupation is not material, where the Leale is tor Years 
or Lite; but otherwiſe of a Leaſe at Will. Het. 54. Mich. 3 Car. C. B. 

eakill v. Linne. 

ic. In Deir fer Rent upon a Leaſe for Years, the Deſendunt pleaded Allen 26, 
that Prinze Rupert, an Alien bern, and an Enemy to the King, invaded the 7: S. 
Land with an Army, and entered upon him, and drove away his Cattle, eee 
aud kept him out thut he could vet cn the Lands tor ſo long a Time. And Thin; rm 
this he pleaded in Bar to the Anion; and upon Demurrer to the Plea, Thur the 
Roll held rhe Plea not good, tor he did uot plead that the Army were Aliens Plen u iu- 
and uaknywn, as lie Hu have doe; and the pleading that it was Ho- 4 1 
ſtilis Exercitus, makes not the Plea more certain than betore ; and where the u lle 
a Tenant {or Y cars covenaitts to Pay Rent, tho" the Lands arc furiounded Army had 
with Water, vet he is chargeable with the Rent, and much more in this been Alien 


9 . Nied 4a 0" Nine 36: Enemies, yet 
Caſe. Sti. 47. 43. Mich. 23 Car. Paradine v. Jane. he ought to 


ay 11s 
Rent. And this Difference was taken, That chere the Lazy creates a Puty or Charge, Ar Party is 
diſalled to perform 1 4. ml out any Deſault in Lim, and has no Remedy over, there tho Law will exon him s 
As in the Cale of Waite, if a Houſe be deitroyed by Lempeſt obe Ewemics, the Ihle i; excuſed, 
a cording 10 Dyer 33. A. lust 5. b. 288. . 14 4. 6. So of an E'Cape. (Ct 4 94. 5 33 H. 6.1 59 
ing E. 2. 16. a Superſedeas was awarded to the ſuſtices, that racy mould not proceed i Coll it un- 
on a Ceſſer during the War; But ulen ti e Party by his can Goptract e n Prily or Charge u le- 
e, he is hennd to make it good, if he may, notwitliitanding any Ancient by inevitihle Neceiliry „be- 
cauſt he might have provided againſt it by his own Contrast. And theretore it rac Leite covoiliotio 


repair a Houſa, though it be burnt by Lightning, or thrown down by boese, ver he ought to rebair 


it. Dyer 3; a. 40 E. 3.6. b. Now the Rent js a Duty created by the artis non the Hofer pation, 
and had tiere been a Covenant to pay it, there had been no Queſtion but the Tile mai have made it 
good, notwithſtanding the Interruption by Enemies; for the Law cold ut protect him vey nd dut c 
Hercer:ext, no mote than in the Cafe of Reparation; this Roſervayion then being a Coverunt in Law, 
and whe: cupon an Action of Covenant hath been maintained, (as Poll fart) it is v1] ove as if there had 
been an actual Covenant. Another Reaſon was added, That as the Ice is to have the Advantage of 
Caſual Preſits, ſo lie muſt run the Hazard o' Cefuai Lojjes, and not Jay the une Hürden of them upon his 
Leſſor; ind Dyer 56. 6. was cited for this Purpoſe, that though te Lud be rounded, or g ged by 
the Sea, or made barren by Wildfire, yet che Leſſor ſhall ase lis whole Reat, And Judgment was 
given for the Plaintitf. " 


11. A. leas'd a Houſe in London to B. at a certain Rent; B. ef; the Houſe 
and went to Oxon to K. Cha. 1. and then ſeat his Servant Wh the Key of 
the Houſe to A. and deſired her to re-enter, and accept the Surrender. 
She ſaid the would adviſe with the Defendaunt, her Son in Lam, (who 
then ſar in the Houſe of Commons, and atied with then) aterwards 
ſhe re fuſed to accept of a Surrender; the Fuaje was mae ta Hoſpital by 
the Parliatzent fer Maimed Soldiers; the Delendant, as Exccutor to the 
Lady, brought Debt at Law againſt che Platntiii tor Rear incurr'd, 
whilit the Houſe was ſo uſed, and all the Time. B. brought a Bill to be 
relieved againſt the Action. It was inſiſted to be but reatunable, That 
it a Tenant be put out by ſuch againſt whom he can haie his Remedy, 
that he not withſtanding, be liable to pay his Rent to the Leſlor; but in 
this Caſe the Plaintiff has no Remedy over, and that it was an Act of 
Force in the Parliament, which is pardoned by the Act of Oblivion, and 
ſo no Remedy over, and the King had pardoned all Arrears ot Kent. 
Lord Chancellor took Time to adviſe, but declared that it he could he 
would relieve the Plaintitt Chan. Caſes 83. Paſch. 19 Car. 2 between 
Harriſon and Lord North. 
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12. It A lets to B. for 10 Tears, and B. demiſes to A. for 6 Years, to 
commence in futuro, in the mean Time this works no Suſpenſion either 
ot Rent er Cenditien. Vent. 91. Trin. 27 Car. 2. B. R. Lion v. Carew. 

13. Pulling down a Pent-houſe, is no Suſpentioa of Rent, bur is 3 
Tretpaſs, for which Leſſee may have his Action. 2 Jo. 148. Paſch. 33 
Car. 2. Roper v. Loyd. 

14. A. Leſſee for 60 Tears made an Underleaſe to B. for 21. at 251. payable 
Quarterly. B. covenanted to pay the Rent to A. her Executors &c. 44. 
ring the Term, and covenanted to keep the demiſed Premiſſes during the 
laid Term, [/n ſufficient Repair] except the ſame jhould happen to be de- 
molithed or damaged by Fire, and would ſo deliver them up at the End of ;h; 
Term, except as before excepted. B. enterd and was poſſeſs'd. 7}; 
Premiſſes were burnt down, and remained unbuilt for the Space of a / 
Year. In an Action for Non-Payment of the Rent it was inlifted tor 
the Deſendant, That the Rent was payable only tor the Enjoy ment of 
the demiſed Premities, ſo that fince he was hinder'd enjoying them by 
their burnt down, (which he was not anſwerable tor, nor obliged by his 
expreſs Covenants to repair, but char the Plaintiff was to rebuild them,) 
it would be hard to charge him with the Rent when he had no Ute ot 
them. Bur Per tot. Cur. He is bound by expreſs Covenant to pay the 
Rent during the Term; and the Plaintiff had 13 2 Ld. Ray, 
Rep. 1477. Paſch. 13 Geo. 1. B. R. Monk v. Cooper.. 2. A: 
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(K. a) Revived. 


cauſe the lait Deed has this Clauſe of Grant ro R. chat he and his iets 
may diitrain when the Rent is Arrear, thereſore this is a Vero Grant; 
Quod nota. Br. Rents pl. 19. cites 8 H. 4. 19. | | 

. It rhe Crantee 4 a Rent- charge, and a Stranger difſciſc the Tinu. 
the Land, and the Grantee confirms the Eſtate of his Companiny, ang me 
Tenant oi the Land re-eaters, the Rent is revived ; tor the Contrast 
extended not tothe Rent ſuſpended ; otherwiſe ot a Re/raje, Vo. Lit 
298. b. 

4. Rent and Services ſuſpended by Union with the Crown by train e 
of rhe Tenant are revived by Grant of the Land ro a Subject. Ley 1 
T'rin. or Paſch. 1619. Long's Caſe. ; 

5. Grantee of Rent iſſeſe the Grantor, and males Feoff ment, and 1. 
Ditleiſee re-enters, or recovers &c. or if it be rendered by Concit1ion, !? 
that there is no Remitter, the Rent ſhall not be revived, becaule h. 
grants the Rent ſuſpended. Arg. Litt. R. 83. in the Caſe ot Yevro | 
Pemberton. | 


L. a) 5 
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(L. a) Revived. By Re-entry. 


. IN Debt the Opinion of 2 Juſtices was, That if the Leſſcr enters 
upon his Leſſee for Term of Tears, and makes Feoff ment in Fee, and 
the Leſſee re-enters, that the Rent reſerved upon the Leaſe is revived 5 For 
by che Entry ot the Termor, the Reverſion is revived, and the Rent is 
incident to it. But Quzre inde ; For he made Feottment ot the Land 
diſcharged of any Rent, and therefore it is hard that the Rent mall re— 
vire. Br. Revivings pl. 1. cites 9 H. 6. 16. 
2. Lord and Tenant by 10 s. Rent. Tenant leaſes to the Lord ſor Lite, 
and atier brings Ve, and recovers all the Land. Per Keble the Rent 
ſhali not be revived during the Lord's Life; But otherwite, it the Leaſe 
hai been on Condition, and che Tenant had extered for Cond:tioa broken, 
and fo note a Ditierence between Condition in Deed and Condition in 
Law. Kelw. 113. b. pl. 47. Cafus incerti Temporis. Anon. | 
z. Leſlor enters on Part of the Land let, and pulls dgwa Part of the Per Poa 
Houſe, Per Popham and Gawdy the Rent is not revived by the Leſſec's and Guvly, 
Re-cntry into that Part of the Land where the Houſe ſtood; For rhe oh; _— 
Houſe was Part of the Cauſetor which the Rent was reſerved. Fenner the Ie 
and Clench doubred. Adjornatur. Cro. E. 341. Mich. 36 & 37 Eliz. dittharcd 
B. R. Cherborn v. Rye. 4% Rem. 
1291059. | 25. 


pl 15 How v. Ercom. & al. 


(M. a) Avoided. 


1. IF a Rent. charge be granted for a Way, and the May is flopped, the 
Rent-charge thall be ſtopp'd alſo. Dav. Rep. 1. b. in the Cafe of 
Proxies cites 9 E. 4. 19. 15 E. 4 2. 21 E. 3. J. 45 K. 3.8 

2. It the Difſeifor grants a Rent-charor, and the Diese enters, and 
enfcoffs him who granted the Rent-charge, then is the Rent-charge taken 
away and avoided. Litt. S. 47". 

3. It one holds Land by s. a NcarRent for Caltle-G ard, tho the Caltte be Mo. 1. pl. 2. 
pulled dewn or deſtro ed, the Rent remains; Hor when the 'Yenant held ot S. C-—S.C. 
the Lord to keep or repair his Caſtle, and afterwards fun Service was Bendl. 9, 10. 
in antient Times changed by the mutual Conſent of Lord and "Tenant 5 4 
into an annual Rent, yet it is ſaid that ſuch Rent is paid Pro Wardo Arg. Litt. 
Caſtri, that is, in Satiagtaction of Ward of the Caſtle; Put it he holds to Rep 48. 1m 
keep the Lord's Caitle, and the Caſtle talls the Service is fuipeaded til! wy 10 ot 
it be re- built; but chen the Tenure thall not be alleged to be tor the H. 
Rent bur tor the Caſtle-guard, and 0 thall the Avowry be. 4 Rep. 88. 8. C cited 
in Luttrell's Caſe cites Bendl. Mich. 3 H. 8. C. B. Capel v. Apprice. Dav. Rep. 


3. a. b. in the 
Caſe of Proxics. 


(N. a) Of the ſeveral Sorts of Rents, as Rent-Service, 
Rent-Charge, and Rent-Seck. 


I, \ HERE a Man holds a Manor of his Lord by Service of 49 S. 1,1 per 
; and by 20 5. for grinding at his Mill, and grants the 20 5. to Pernenb, if 
F.S. and the Tenant attorns. Some held this 20 s. was Rent-Scck, (% of rns 
| 6 2 14 Manor in- 
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H certain and by ſome it was Rent-Service in che Hands of the Grantor, Br. I. 
Tenants of nures pl. 26. cites 9 Aſſ. 24 „ 
ct Parcel of : y a 7 

the Nonor, ma bine Grit to the Alill, this Suit is Service, for which the Lord may diſtrain. By T 
nurcs pl 26 cites 9 Al. 24 And if he after gr ants the Manor to F. N. rendring to him 40 5 . E 
Alanor, an110 s. for the Grind no, the 10 s. is Rent- Service, iſſuing out of the whole Manor. "Naan 
nenks; quod non negatur. Br. Lenures, pl. 26. cites 9 Afl. 24. 155 


2. Where the Rent and Service go together, this is Rent-Service; 5 

it rae Rcur- Service be ſevered from the Services in Fact or in Lam, this i; 

Rent-Seck, Br. Rents pl. 14. cites 26 All. 38. 
„Ir iscailed 3. * Rent=Service is where tne Tenant holds his Land of the Lord by 
3 Fezlty and certain Rent. Litt. S. 213. ; 
ime . t Rent-Charge is where one ſeiſed of certain Land grants Ly Det 
cee, Poll, or Indenture, a yearly Rent to be iſſuing out of the ſame Land in 
er" cient toe, Fee- Tail &c. witha Clauſeof Diftreſs. Litt. S. 218. | 
2 een 5. Rent-Seck is where ſuch Grant is made without Clauſe of Di 
1s Co % & Idem eſt quod Reddirus Siccus; Becauſe no Diſtreſs is incider; 
Latt. 142. à. Li) IE, „ 4 LItt. 8. 218. 
— 8. P. ' 
Co. Lit. 87. b. A Rent reſerved upon a Leaſe for Years is more than a Contract; For it is a Res. 
Service. 13 Rep. 58. a Note by tie Reporter in Caſe of Collins v. Harding. 

It is cailed a R cot-Charge, becauſe the Land is charged with a Diſtreſs for Payment thereaf, C5. 
Litt 143 b—— Ard tf it be to the whole Value of the Lard or to the 4th Part of the Value i: i; 
called a Fee- Farm Rert. Co. Litt. 143. b. 

io the!e may be added Redditus Aſſiſus, or Redditus. J ſæ, vulgarly Reuts of Ae which are the certat 
Rents of the Frecholders, and ancient Copy holders, becauſe they be aſſiſed, and certain, and doe 4. 
(ti onifh the ſame from Kedditus Mobiles, Farm Rents for Lite, or Yearsat Will, which are varia\!- 
and in certain zdy, Redditus Albi I hite-Rents, Bianch-Farms, or Rents, vulgarly and commcy 
called Suit Rents; They are called White-Kents, becauſe they were paid in Silver, to diſtiggzulth 
them from Work-Days, Rent Cummin. Rent-Corn Ec. And again, theſe are called zdiy, Redditus ga, 
Bl-ck Maile, that ts Slack-Rents, to diſtinguiſh them from W bite-Rents Sec Rot. Clauſ. 12 F. 
Ni. 12 Bex conceſſit Hominibus de Andevor Maneria de M. F. A. &c. Reddendo per Annum 44 
Scucc. Regis $51. Blarc. de Antiqua E irma xg Redditus Reſoluti be Rents 1{{uing out of the . 


nors &c to other Lords &c. Feudi Firma, Fee- Farm, for tliis Kind of Rent Vide infra Glo, can.; 
2 Iult. 19. i 


6. Rent reſerved between Parceners out of the Land which the other has 
in Partition for Equality of Partition is Rent-churge, and he may di 
{train in the Land of Common Right. Br. Rents, pl. 4. cites Lialeton, 
Tir. Parceners. 
Rep. 24.b. . It a Man grants a Rent out of 3 Acres, and grants further, that il the 
Per Cur. ac- Rent be behind, that he thall dittrain tor the Kcut in owe of the Acre; 
cording iy, a 3 | 1 > a4. 
i Butts this Rent is entire, and cannot be a Rent-ieck our of 2 Acres, und a 
Caſe. Rent-ciarge out of the zd Acre; aud theretore 7 is 4 Roamt-3ck [or +? 
whole, amd yet he ſhall diftrain for this in the zd Acre. Co. Lit. 147. b. 
- Rep. 23. b. 8. $;it a Rent be granted to 2, and to their H:irs our of 297 are 
Per Gur. ar- f Land, and that it ſhall be lawtul for one of them and his Heirs, to d. 
e tang deem, JS FFT 
Bur's Cale. train for this in the ſame Acre, this is a Rent-leck ; for inſomuch as che, 
itand jointly ſeiſed of one intire Rent, it cannot b as to che on, 4 Aol 
leck, and as to the other a Rent- charge; and this Diicrels is as an f- 
purtenant to the Rent; and therefore it he which has the Rent dics, £12 
Survive inal diſtrain; and if both grant over the Term to another, he 
diſtrain tor this. Co. Litt. 147. b. 
- eb. 23. b. 9. But if a Man grants Rent ont of Bl. Acre to one and to his Heirs, and 
Per ur ag grants to him that he may diſtrain tor this in the ſame dre for Term 0s 
2 99 Life, this is a Rent-Charge for his Life and a Rent-Seck ater, 1) 
2+ "Femporibus. Otherwiſe it is if the Diſtreſs be limited tor certain des, 
in the ſame Land, there it remains a Rent-Seck entirely; For chat cht 
Fee and the Freehold is Seck in ſuch Caſe. Co. Litt. 147. b. | 
Cro E.65%. 10 Since the Statute of Ouia emptores Terrarum if a Man gives Hal 
Pp). 22 Hl. jn Fee, leſerving a Rent, it 7s @ Reni-Seck in a Subject; Becaule 4 3+ 
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nure cannot be created at this Day; and every Fee-Farm Rent, when 41 Eliz. 8 R 
granted by the King, becomes Rent-Seck, and therefore nor to bc e mY 
tended. Arg. 9 Med. „2. cites Cro. E. 656. CAL, 


— — _ — — —— 
— ———— 


(O. a) Where Rent-Service or Char ge becomes Rent=Seck 
in the Hands of the Grantee. 


HE Tord W his Rent- Service, ſaving to himſelf his Seigniory, If there be 
the Grance cannot diſtrain, lor this is Rent=Seck ; And ſo ſee, Lord and 
That by exprets M ords Fealty ty be fever'd rom Rent-Sersice. Br. Te- He ant, ard 


the Tenant 
nures, pl. 79. cites 7 E. 3. and Fitzh. Avowry 142. belt , ts 


Lord L — 
ty ond certain Rent, and the Lord gramts the Rent by his Deed to another, * reſorving the Te 17 4 — 
ſelf, and the Jenant attorns to the Granice of the Rent; now this Rent is Rent Seck to the Grantee, be- 
cauſe the Feneinents are not holden of the Grantce oft. ne Rent, bar are 1 Iden of tie Lord wh re 
ſery'd to him the Fealty. Litt. S. 225. -—— 80 if ic be ſaving to him the otl.cr Services, Lite. 
S. 235. 

R be Lord and Tenant by Fealty and certain Rent, and the Lord by Deed orants the Rent in Fee 
ſaving tie Pealty, and grams further by the fame Deed, That tle Grantee nay if vein tor the! ame * en 
11 the Tenancy, albeit a DIiitreſs were incident tothe Rent in the Hands of te Grantor ; and thy? a Te- 
nant attorn to the Grant, yet c cannot the Grantee diſtrein; For tne Ditftreſs remains a; an Incident info. 
parable to the Seirriory; For then the Tenant ſhould be ſulj-& to er. 'l Pifre/es. Co. Litt. 150 

do it is if the !. ord grants the Rent in Tail or tor Life, ſavi g the beaity.; and further grants nit the 
Grantce way dif rain for it, albeit the Reverſion of the K. t be a Rent Service, vet the Ponee Or 
Grantee ſhall have it but as a Rent-Seck, and ſhall not diſtrain for it. Co. Lit. 155. b 
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2. If Lord and Tenant are, and the Tenant holds the 3 [yr "Mt, of his 
Lord ty 40 5. Rent per Ann. and ios. per Ann. for grindiag it lis 171, und 
the Lord grants the 10S. W hich comes lor Grinding 10 44. 5, ard” the Ze- 
nant attorus, W. S. ſliail have it as Rert-Seck by tome, and by tome 1t 
was Rent-Service in the Hands oi the Grantor; o witch Para, ag reed. 
1 Br. N pl. 11. cites 9 Ail. 24. 
| If a Man holds by Fealty aud 10 5. Rent, and grants the Rent; this 
Is Rent-Service to the Grantee, ior the Fealry hall pale Contra il the 
Tenure is by Homage, Fea 25 au Ejcuage and Rent, and he gr nts the 
Rent only, tor there the Services remain with the Homage. Per ilby . Bur 

r Skipwith clearly where the Rent is joined with a Reverſe 2, As upon 
Lee! tor Lite, or upon a Giſt in Hail, Tendring Rent; theie, it the 
Rent be gran ed ard the Tennant atioris, the 'Gramee thai! have ouly 
Renr-Sec k ; or the Services are incident ro the Reverhon, and do not 
paſs by Granc of the! Kent. But Per Wilby, It may be ier er'd; For f 
the Donor grant ito 3702025 Ts . Grantee ſhall have the Rent as Rent-Ser- 
vice by —— ol the Services ; whicn none denied. Bur fcc Liwleron 
contra y in his 2d Book, the 185 Chapter of Rents, to. 49 & 50. Er. 
Grants, pl. 73. cites 26 All. 3 

It was agreed tor Law, Thar if there be Lord and Tenant, and the 
Tenant holds of his Lord as of his Mancr, and the Lord releaſes te Seigmory 
to the Tenant, ſaving the Rever/icn, yet this is Parcel of the Manor, and 
yet is now Rent-Scck, which was Rent-Service bclorc. Er. Rents, pl. 
23. Cites 31 Afl. 23. 

5. Or if a Tenant holds of bis Meſne as of his Manor, and the Lord Pa- 
amount purchaſes the Tenancy where the Meſne has the St *pluſaze of the 
Her dice, yer the Meſne who is Lord of the Manor tall have the Surplu— 
lage of the Rent as Rent-Seck, and this Rent remains Yarcel o the Ma- 
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PRE; nor; quod nota; And a Man foal make Title to thoſe Rents Alſiſe by 
3 75 Contemennce of n of thun, of which he, and thoje winje {ate he has in 
nt the Mair Time out of Mind, have been ſciſed, and ſo preſcri! ec; And 0 
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{ce thut the Rent, which is not now Rent- Service, may be Parcel of tlie 
Nanor ; but a Man thall not preſcribe in Rent- Serv icc. Br. Rent, pl. 2, 
cites 31 Af. 23. & 30 H. 8. 13. b 
6. It a Man ho/ds certain Land by Rent-Service and pays the Rent con. 
tinually to the Lord in another County than where the Land is, this hall 
Orig is * change the Nature of the Rent, and therefore where the Plaintitt would 
er have intitled himſelf to it as to an Annuity he was not ſulſer'd. Br 
7.1% Land in Rents, pl. 26. cites 36 H. 6. 13. 
oe Connty by 


„Hife Man 7. Tenant for 20 Years leas'd the Land to W. P. for 10 Years, rendring 
2 een Reat, and after he granted the ſame Rent to W. P. There he cannot diſtrain 
2, becauſe it is Rent-Seck; For he has not the Reverſion of the Term 
lim certain which gives the Cauſe of the Diſtreſs. Br. Rents, pl. 17. cites 2 E. 1 11. 


Neut, ik ne 
0171s the Rent to another by this Need, ſaving to him the Reverſion; ſuch Rent is but a Rent. Seck, be- 
cauſe that rhe Grantee had nothing in the Reverſion of the Land &c. Litt. S. 228. 

t was conceived, The Grantee of a Rent ſever'd from the Reverſion could not have Action of Deb: He 
i!, becanfe he is not Party nor Privy to the Contract, nor has the Reverſion. Le. 315. Paſch. 30 Eliz. 
15. R. Auſtin v. Smith. — The Attornment makes Privity. 2 Jo. 2. cites S. C. 


If he grants 8. Contra if he had granted the Reverſion and Rent to W. N. there 


the Reverli- he might diſtrain. Note the Diverſity, Br. Renrs, pl. 17. cites 2 E. 
on of the © 8 : 


Land to 4. II. 

ancther for 

Term of Life, and the Tenant attorns &c. then the Grantee has the Rent as a Neut. Service, for that he 
hath the Reverſion tor Term of Lite. Litt. S. 228. | 


9. If the Donee holds of the Donor Ly Fealty and certain Rent, and the 
Donor erants the Services to another, and the Tenant atrorns, ſome have fafd 
the Rent ſhall not paſs; Becauſe the Rent cannot paſs bur as a Rent-Ser- 
vice, being cis by the Name of Services, and the Fcalty cannot pats, 
becauſe it is an Incident inſeparable to the Reverſion; But it ſeems the 
Rear ſhall paſs as a Rent-Seck; becauſe at the Time of the Grant it was 
2 Rent-Service in the Grantor, and therefore there are Words ſufficient 
to paſs it to the Grantee, and it is not of Neceſſity that it ſhall be a Ren- 
Service in the Hands of the Grantee. Co. Litt. 150. b. 


(P. a) Demand of Rent. At what Time. And what 15 
a ſufficient Attendance. 


1. FN Aſſiſe a Man /eaſed Land for 12 Years, rendring Rent, with in! : 
of Re-entry, if it be arrear at the Pay &c. and at a Day ot | ay- 
ment the Rent was arrear, and the Leſſor came the next Da, and e 
without demanding the Rent; and theretore per Cur. his Entry is not law. 
tul, becauſe he did not demand the Rent; nevertheleis it is not expreis t 
when he ſhall demand the Rent, bur ir ſeems this ſhall be the Day 0 
payment, and at the laſt Inſtant of the Day. Br. Entre Cong. pl. $7. 
CIres 42 n ; : 7 8 
Upon 2. In Ovaretjecit infra Terminum, the Deiencant juſtified by rea 
Lene for A Leaſe made by the Defendant to the Plaintiff tor Term of y ears ve ; 
Years with Rent, and a Re-entry for Default of Payment, and tor the Rent Arte 


— 


— 
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Such 4 Day he re-entered. Fulthorp, at the ſame Day that he ſuppoſes Fe entry, 
the Rent to be Arrear, the Plainritt was the Day ready upon the Land nr 1 
to have paid him it he would have demanded ir, Abſque hoc, that any , 3 4 
Pay atter this Day he demanded the Rent &c. Newton, atter this Day dance, and 
oi Payment &c. ».e came to the Land, and there demanded the Rent, es for 
and he did not pay it, Abſque hoc, that he tender'd the Rent ro us at the Leſſor to 
any Day atter the. ſaid Day, and before the Re-entry, and upon this 7% , 
they demurred on both Sides, & Adjornatur ; and fir feems here, that Hy; bur 
the Teaant ought to & attend all the Day upon the Land to offer the Rent ; the Enry is 
But it ſeems that the Leſſor may come any Time of the Day to demand the that e one 


3 3 © Es and the o- 
Rent. Br. Entre Cong. pl. 39. cites 4 H. 6. 9. en het 


attend rhe 
whole Day, quære inde Br. Conditions, pl. 192. cites 36 H 8. 


3. If a Man /ea/es Land rendrin Rent, and for Deſaultof Payment at the If the Be. 
Day, and a Meath aſter to re-enter, the Demand ar the Feaſt-Day is {ton of 
not good tor a Ke- entry; and if he comes the laſt Day of the , re it 
and departs, yet if the Tenant comes the laſt In!tant of the Day, and Feat wh 
renders the Rent, the other cannot re-enter, Per Fairlax and Brian, G that 
Br. Zntre Cong pl. 90. cites 6 H. J. 3. 5 

3. CH 
be behind by the Space of a Week after any Dav of Payment &c. I» this Caſe the Feoffor — ot Be 
mand It On the Fe Ti I 12 ur the get terte tt Tin for the Dema 8 15 al COnNvenien { le before the lat 
Day of the Weck, ul 62, ore that the Io ce meet the Feoſtor upon the Land, aud tenders the Kent. 
Co. Lirt. 202 a. | 


4. Iis not neceſſary that the Grantee of the Rent ſhould demand it Cro. F. 374. 
at the very Time when it becomes due; but at any Time after is fat} e 8 b 
ficient; For this is not like a Demand ot a Rent upon a Comnlirim, be— e 
caule that is ſpecial, and overthrows the whole HEſtate, and tiwrolore the 
Time of Demand muit be certain, to the End the Leiice, Donee, or |feollve 
may thereto pay the Rent; But a Demand of a Rent-yer%, or Ree 
Charge is but only a formal Mean to recover that which is due; and 


therctore it may be demanded alter it is behind at any Tine, Whether 
the Lenant be preſent or no; For Remedics tor Rights arc ever tavour- 


) 

| ably extended. Co. Litr. 153. a. b. 

5. The Rent upon a Leate was made payable at 4 uſual Ferfts, upon Dal 55 ptr. 

[ Conttion that it the Rent be behind by che Space OL 3 Monts alter any LEI 

: of the Feaſts, on which &c. then a Re-entry. Ihe Rent was Arrear; 33 k 
Demand Was made by J. 8. by virtue ot 4 Special Letter 01 Attorney AT yinrs Jen { 
tac Capital Metin: ;- an Hour betore Sun-fcr (ut rhe laſt Day of the 3 in the Hall“ | | 
Months after che Fo t ce according to the Condition, in Order tor a ® above Was I 

8 Re- entry) of the I cut due at Midtummer laſt; but none was there on 155 155 wy 3 

* 3 the Demand by 

the Part of the Leitee to pay. J. S. %t [is Servant in the Hull oi the ſuid of the Ret "I 1 
Mettuage, commanding him to itay there, cad if any came 19 pay the ſaid he vor hav- 1 

15 Rent to give him Notice thereof; then J. S. went out and walked ina Lane, 7% my Or- f 
the Land lying on both Sides, and did nt reti mts the Howie til Sun- wot Teoma 1 

: VE TOY l 3 : | any De- 

ſet. This is a good Continuance ot the Demand, and the 3 Months fall mand, and f 
be computed by 28 Days. 4 Le. 179. pl. 278. Mich. 15 Eliz. B. R. upon the 

16 Wood v. Chivers. holt Ria 

1 f ter, there 

NV was not a ſufficient Deward. 4 Le. 181. >, C 

rd 

W- 6. Leſſor comes to the Land before the laſt Hour, viz. in the Morning 

SA or in the Afternoon, and demands the Rent, and then goes off the Land, 

- of and is not there the laſt In laut ef the Day, it is not a ſuihcient Demand, 

91. thoꝰ he return preſently after Sun- ſet. Agreed by all the Juſtices, 4 Le. 
180. in the Caſe of W ood v. Chivers. 

1 ot . Demand in the Morning, and Continuance on the Land till Sun-ſet 5, if 

1115 without any other Demand after is good; For his Preſence there is the I mand 


6 R Conti in tte Len- 
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ns hg go? Continuance of the Demand. Per Gerrard Attorney-General ; uod 
07 ile Lan 2 408 YAe 3 ; , A4 bs 

bete uit conceſſum per tor. Cur, 4 Le. 180. in the Cate of Wood v. Chiteys 
the laſt Inſtant rerwrns, and Rays on the Land till Sun-ſet; Tis a Continuance of the Demand. Por 
Cailin ] Quod Wray Ch. J. conceſſit. 4 Le. 185. in the Caſe of Wood v. Chivers. F 


g. Mhere a Leaſe is made rendring Rent at Michaelinas, between 2 

Hours of 1 and 5 inthe Afternoon, and a Re-entry &c. the Leiior come; 

at the Day at 2 o'Clock, and continues demanding till 5, and the Rent i; 

not paid; he may re-enter, altho' he was not at 1 o'Clock, when perag. 

venture the Leſſee was there, and rendered it. Cro. E. 15. pl. 5. Paſch 

25 Eliz. C. B. The Ld Cromwell v. Andrews. . 

Godb 62. 9. A. leaſed to B. tor Years, rendring Rent upon Condition, That; 
„ the Rent be behind at the Day, and 10 Days after (being in the inen T 
2 3 be demanded) and no Diftreſs to be found upon the Land, that then the Plain 
© © br - titf might re-enter. The Rent was behind at the Day, and 10 Dax; 
Yue held, after, and a ſufficient Diſtreſs was upon the Land till 3o'Clock in the 
dia Atternoon of the roth Day, at which Time B. drove out the Catcle, and 
D (ret o© at the laſt Hour of the Day A. came and demanded the Rent, and it ua, 
Find ante” not paid, nor any Diſt reſs on the Land. It was held by Wray and Shure 
for an Fcur, that the Condition is not broken, and that if a Diſtreſs be found there 
or by Nights, any Time within the 10 Days it 1s ſufficient; but Clench doubted ; but 
0 r * adjudged, That a Demand made at the End of the 10 Days is nor tif. 
rv Ag cient, tho? no Diſtreſs be then there; but a Demand muſt be made in the 


Dit 30 * . 772 » p 
5 mean Lime. Cro. E. 63. pl. 6. Mich. 29 & 30 Eliz. B. R. Worceſter 
v. Stone. | | 
Cro. F. 209. 10. It Rent be demanded ſo much Time be/ore Sun-/et, as is ſufficient 


$ C. by for the Rent to be paid in, it is enough. Per Cur. And. 253. pl. 232. 


rab Mich. 31 & 32 Eliz. Fabian v. Rewmiton. 


Winſton. . : 
Sar. 121. S. C.—— Le. 305. S. C. by Name of Fabian v. Windſor. 


Cro E. -3. 11. Leaſe for Years, rendring Rent fo be paid at 2 Doys in the Var, 
S. Cit Proviſo, That if Leſſee do not pay the ſaid yrariy Rent, that then à Re- 
3 entry; That Rent is not demandable on Pain ot Forfeiture, but on the lat 
1ichaelozs Day of every Year only, and not every Year according to the Reter- 
ard Lach- vation. 3 Le. 226. Dr, Molin's Cafe, cited in the Cale ot Scot v. Scot. 


Day, and it 
is Arrear at Lady-Day, and not demanded at that Day, he cannot demand all at ich ae!mas, and a De- 


mand in that Manner is void for all. 


Brownl.135. 12, Leaſe of Land rendring Rent per Ann. Onandocungue the Leſſor 
888 full demand it. It Leſſor comes to demand it before the End of the 
vorted in Lear, his Demand on the Land is not good, unleſs the Leilee be there 
much the alſo; tor the Time being uncertain when the Leſſor will demand it, 
fame Words. he ought to give Notice to the Leſſee of the Time; and it he comes to the 
S. C. & 8. b. Leſtee and demands it, this is not ſufficient ; For tho Notice ought to be 
ara given to Leſſee in Perſon, yet the Land is the Debtor ; And tor this the 
Cuth. S. C. Law binds the Leſſor to come to the Land, as to the Place in which it 
& S. P. {hall be paid ; But if Leſſor ſtay till the End of the Year, then Letice at 
wherethe. - 15, Peril ought to attend upon the Land to Pay ; For the End of the \ ear 
7 8 is the Time of Payment preſcribed by the Law. Per Popham; quod 
te rot paid tuir conceſſum. Yelv. 37. Paſch. 1 Jac. B. R. Sweron v. Cuſhe. 


en Demand : f 
at any Time uithin the Tear, the Leaſe to be void. 


13. Tho' Sun-ſet is the Time to demand, yet it is no? due 11, Mohd 
:i:ht, Per Hale Ch. J. 1 Saund. 287. Trin. 21 Car. 2. B. R. in the 
C afe of Duppa Executor of Baskerville v. Mayo. 

Q P- 


Rent. 923 


(Q. a) Demand. Cod. In Reſpect of the Sum. 


1. JF in Demand of Rent the Leſſor, or any on his Part demands ons And. 232 
* Penny more 07 leſs than is due, the Demand is not good, and no P 232. 8. 
Re- entry, in ſuch 1hall be given unleſs the Demand be preciſely and N of 
{trictly tollowed. Agreed per tot. Cur. Le. zoß. pl. 425. Mich. 31 & Re „ 
os . a” . 4 Ft i + 3 Reumſton. 
32 Eli, C. B. in the Caſe of Fabian v. Windſor. Savil. 121. 
Fabian v. 


Wiſton. 8 P.--— Cro. E 209.8. C -* S. P. Per Periam and Windham J Mo. 207. in Knight's Caſe, 


2. Rent was payable Hali-yearly, Demand of a Year and a half in one C. x 209. 
intire Sum, by the Name ot Rent and Arrcarages, or of 10 /. (being the Fabian v. 
halt \car's Rent due at the laſt Feaſt) due at the laſt Feaſt before the Winſton. 
Demand, and of 20 /. ore which accrued due before, is a good Demand. S: F. — But 

. 5 h 0 A 1 h C dog . if Kent is 7 
And ſo was the Opinion of the Court. And. 256. pl. 203. Trin. 32 


a : 4 er Arn, 
Eliz. Dennis v. Boſden. — 3 l. is 
8 behind, and 
at the next Day Leſſor demands 10 l. it is not good, but he muſt demand - 1. which then become, due 
but may demand the Arrears allo. Allen. 94. Anon. 5 


(R. a) Demand. Good. In Reſpect of the Ves, 


or Manner. 


I. E who is to demand Rent ought to bring Witneſſes with him, and 

in their Preſence make expreſs Deinand ot the Rent on the Land, 
tho no Perſon be there preſent to pay it. Per Hales. Quere hoc. D. 68. b. 
pl. 25. Patch. 5 E. 6. in the Caſe of Kidwelley v. Brande. 

2. If the Lzfor comes vpon the Land to demand the Rent, and there 
meets with J. S. a Stranger, and ſays to J. S. Pay me my Ret ; this is not 
a good Denand, tor he has miſtaken the Perſon; tor |. S. is not charge- 
able therewith, but in ſuch Caſe a general Demand ot the Rent, with- 
out Reference thereoi to any Perſon who is not chargeable, had been 
good. Yelv. 37. Patch. 1 Jac. B. R. Sweron v. Cullie. 

z. Dean and Chapter of Chicheſter leaſed Land to EB. rendering Rent, 


payable at the Cathedral Church of Chicheſter, he ought to make a formal 


Demand, and his ſay ing, Bear Witneſs I am come here to demand and recerve 


ſuch Rent, is not a good Demand. Brownl. 138. Paſch. 5 Jac. Knap v. 


Pier Jeweich. 
4. And in this Caſe a General Letter of Attorney by the Dean and Chap- 
ter, to demand their Rent on any Part of the Land leas'd, was not good, 
but ir ought to be ſpecial only tor that Land; and it oughr allo to be par- 
ticular, and not general of any Perſon to whom they had made a 
Leaſe. Brownl. 138. Knap v. Pier Jewelch. 
5. I demand my Half Year's Rent; this is a ſuſſicient Demand; by two S. P. Dal 25. 
Juſtices againſt one. Het. 109. Trin. 4 Car. C. B. Hunlock's Cale. 2 3 El. 


on. 


(S. a) 
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(S. a) Demand to have Re-entry. Neceſſary in what 


Cales. 
Br. Condi- 1. HE Leſſor cannot enter upon the Leſſee for Years, by Clauſe if 
tions, Pl 74 Re-entry for Non-payment of Rent, unleſs he firſt demands the 
DOES p Rent; quod nota, by Award. Br. Demand, pl. 19. cites 40 Aff. 21. 


7 Pha 
z3eCAauic ne 
Land is the principal Debtor, for the Rent iſſues out of the Land. Co. Litt. 201. b. It was refols'q 


that when a Leaſe for Years is made, reſerving a Rent, and for Non-payniert that tlie Leaſe hall be cd 
the Leaſe is not void by Non- payment, without an actual Demand, becauſe a Rent is nor properly due 
till it is demanded ; But otherwiſe it is if it be to be void for Non- payment of a Sum in grois. Freem, 
Rep. 242 pl. 255. Hill. 1677. Sir John Marſham v. Goodere. 


2. In Covenant the Defendant juſtified for a Re- entry upon the Plain. 
tit, who was his Leſlee tor Years, for the Rent Arrear by Cause 9 
Re-catry, and the Iiſue was taken whether the Delendanr demanded rhe 
Rent before bis Re-cirry, or not; quod nota. Br. Entre Cong. pl. 14 
| cites 47 E. 3. 12. | 
Br. Cordi- 3. Where the King leaſes for Years, with Clauſe of Re-entry for 
tions, pl. Non-payment of the Rent, the King need not demand the Rent betore 
125. cites he re-enters, Per Huſſey and Brian; and it is ſaid there, that if rhe 
. King grants the Rent and Re entry to anctier, he cannot enter without de- 
manding ot the Rent, and the King may grant his Action, and a Chose 
en Action, contrary of a common Perſon 3 quod nota. Per Hufſo, 
And the King cannot enter till the Non-payment be fcund by Office, By, 
Entre Cong. pl. 88. cites 2 H. 1. 8. 
Het. 59. 4. A. made a Leaſe tor Years, readeriag Reut at the Feaſt of St. . 
Mich z. . chael; and for Default of Payment at rhe ſuid Day, and by the Spare 5; 
Car, C. B. in ag. 4 ge : 
Ci of 40 Days after, the Leſſor to re-enter without any Demand of the Rein 
L-crrpman The Rent is in Arrear by 40 Days alter the Feaſt, and no Demand 
Hou den, made by the Leſſor; the Leſior entered. The Queſtion was if the In- 
Je . try was lawſul? Per Hutton, It is not; for a Demand ot the Kent is 
Cn given by the Common Law between Letfor and Letice; and notwith- 
Leate was ſtanding the Words (without any Demand) it remains as it was betore, 
made, ren- and is not altered by them; bur if the Rent had been reierved payable 
derlog at another Place than upon the Land, there the Leſtor may enter with- 
1 out any Demand. But where no Place is limited but upon the Land, 
+ Day uyon otherwiſe it is. Richardſon to the contrary 3 tor when he had cove- 
Condition nanted that he might enter without any Demand, the Leſtee had di- 
that ue, penſed with the Common Law by his own Covenant. And Harvey was 


5 ee of the ſame Opinion. Het. 97. Hill. 3 Car. C. B. Challoner v. Ware. 


Day cviiſcut 
Demand, that the Leſſor may re- enter, it was adjudged that no Demand was requiſite ; for Modus & 


Conventio vincunt Legem. 


(T. a) Payment of Rent. At what Time. By the 
Words of Limitation. 


1. IF one makes a Leaſe, October 1. for Years, or Life, or Giſt in Ta“, 

rendering per Annum, a Pair of Gold Spyrs at Koſter, or 20 5. 
Mickaelmas. It Leſſee do not pay the Spurs at Faſter, nothing is das 
till Mich. 10 Rep. 128. a. in Clunn's Caſe. cires 43 E. 3. Pit. Barr 19+ 
44 E. 3. 32. 15 E. 3, Execution 63. 5 E. 2.2. | 


* 
a« + 


Rent. 


2. A Grant of a Reveriion depending on a Term for Years was Ha- 
bend. & Tenend. Rever/zonem illam ad Terminum Vitæ &c. cum poſt 
Matem Ec. aut aliter accideret, rendering annually zo s &c. when the 
Revertion ſhall happen as is aforeſaid, the Words (Cum Reverlio acci— 
deret) ſhall be conſtrued Cum Poſſejo accideret ad Rever/jonem, till when 
no Rear is payable. D. 36. b. 377. a. pl. 27. Trin. 23 Eliz. Anon. 

3. If Rent be reſerved Annuatim durante Termino predicto, the firſs — 
Payment to begin two Tears after; this controls the Words ot Relervation. 

Per Jones J. 3 Bulit. 329. Hill. x Car. B. R. in Caſe of Shury v. Brown, 

4. Rent generally reſerved, is payable at the End of the Year. Arg. 
Lat. 264 Mich. 2 Car. in Caſe ot Cole v. Sury. 

5. Leaſe rendering Rent, and 100 Conp/e of Conies, to be paid between 
ſuch and ſuch a Time weekly, as Plaintiff ſhould appoint, ſuch Reſervation 
ſeems to diifer from Rent which may be demanded all at once in the laft 
Week, becauſe it may be kept without Damage, but the other not. Lat. 

271. Mich. 3 Car. Per Jones J. Baily v. Buggs. 

6. A Leaſe was made to hold from Mich. 1661 to Mich. 1668. paying 
Rent Half-yearly. It was demurr'd, ſuppoſing that the Words being to 
Michaeimas 1668, there was not an entire Halt-ycar, the Day being to be 
excluded, and that it was ſo held in Caſe ot Humble v. Fiſher, in 1 Cro. 
voa. Per Cur, It is true in Pleading, Ce tale Feſt un, will exclude that 
Day ; but in Caſe of a Reſervation the Conſtruction is to be governed 
by the Intent. Vent. 292. Hill. 27 & 28 Car. 2. B R. Pigor v. Bridge. 

7. In Debt for Rent, the Plaintiff declared upon a Demiſe made 25 8 C.: Mod. 
Auguit, r1 W. 3. of a Meiluage &c. Habendum for 7 Years, to commence 9“ ſays, 
from the 24th Day of Fanuary, Reddendum quarterly, at the 4 moſt u, Thor _ 
| Feaſts, vis. Michaeimas, St. Thomas, Lady-day and Midſummer, 31. 10 5. 2 3 8 
per Ann. the irt Payment to be made at Michaelmas next, and ailtgns 10T clared on, 
Breach, that 14 J. of the ſaid Rent was in Arrear ſor one Tear, enved 24th and the Rant 
December, Anno 13 W. 3. Detendant demurr'd, and it was obje/ed that n oy 
Year did not end the 24th of December, but a: St. Thomas's Day, according wee ke 
to the Reddendum, which is 21 Lccember, Quod Curia conceſſit, be- gitferent, 
cauſe where ſpecial Days of Payment are limited by the Reddendum, the the Court 
Rent muſt be computed according to the Reddendum, and not accord- = — b. 
ing to the Habendum, and the Computation of the Rent, according to hee 
the Habendum, is only where the Reddendum is general, (viz.) Wield- not diſcon- 
ing and paying quarterly ſo much Rent; whereupon the Plaintiſf had tinue, be- 
Leave to diſcontinue. 1 Salk. 14 t. pl. J. Mich. 1 Ann. B. R. Tomkins aufe this 


: Judgment 
v. Pincent. could he no 


Bar againſt the right Rent.—2 Ld Raym. Rep. 819 820 S. C. ſtates it that the Rent was reſerved 
Payable at the 4 moſt utua} Feaſts, but the (viz.) contained bur 3, namely, St. Thomas Day, Lady- 
day, and Midſurumer, and Exception being taken thereto, that it was ill, the Court held that the 
(viz.) being repugnant, it ſhall be rejected as void; and as to the other Pont of the Year not ending 
the 24th December, that the Kent ought to have been demanded in the Action, us of the 21. Holr, 
Powell and Gould were of that Opinion, but Powis J. contra. And Judgment for the Defendant for 
the Reaſon given in 1 Salk. ſupra. | 

H where the Demiſe was 25 March, Habend. a Die Datus, the Half-ycar ends 25th September. Sce 
Skin. 309g. Hill, 3 W. & M. B. K. Parker v. Harris. | 


(C. a) Payment. At what Time. By Words D1sunc=- 


tive, or Dubious. 


I. Eaſe rendering Rent, payable at Michaclmas, or 14 Days after, 4 7 3 


Et fi contingat, the ſaid Rent to be behind Poſt aliguod Terisino- v. Bult aid.— 
rum vel Feſtorum prædictorum in quo ſolve debet, by the Space of 14 19 Rey. 129, 
\ Days, Poſt aliguod Feſtum prædictum, that then &c. Adjudged 8 5 on S; 8 
4 6 Sg e ce 1 476 
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Leilee has 14 Days aiter the ſaid 14 Days mentioned in the Releryari.n 
without Danger of the Penalty of the Condition, and the lat Words P 
aliquod Feſtorum predict. tor the Contrariety thall be rejected, 4 Le. 
91. Paſch. 25 Eliz. C. B. Clark v. Kempton. 

Het. 74 2. Bond for Payment of 40 1. annually, during the Life of B. at the Feat 
Anon. 5 T. of St Michael, and the Annunciation, or «within 30 Days after every f 
— So in Caſt , , 22 2 

of Lefice for the ſaid Feaſts; B. dies within the 30 Days. It was held that this js a 
Lite. Per Diſcharge of the Payment due at the Feaſt before his Death. Cro. E. 


Fleming 380. Hill. 37 Eliz. Price v. Williams. 
Ch. J. Cro. 
J. 228. in Caſe of Bar wick v. Foſter. 


2 And. 54. 3. Leaſe made 26th June 26 Eliz. Habend. a Feſto Annunc. ult. pre. 
Paſch. 33 terit. for 35 Years, readering the firſt 10 Tears 40 l. annually, on the 1} of 
np 5 Odlober and the laſt of March, by equal Portions ; and after the 10 Tonys 
what diffe- 46 J. on the {ame Days, the firſt Payment to begin October 1. next toilow.. 
rently re- ing. Reſolved, that tho' the Leaſe began not in Intereſt till the 26th 
ported as to 7 26 Eliz. yet in the Account of the Number ct Years, it began the 
2 3 1 Nr ad yday before; ſo that the 10 Years expired at Lady-day 36 E!iz. and 
for it ſays then the firſt Reſervation ended, and every Day after there is to be paid 
the whole 231. And now tho' the Leſſor cannot have 10 Years together 40 J. but 
Rent is pay- mall fail in one of the Payments, vet that is not materiaL; for ir is im— 
able 8 poſſible that he thould have it 10 Years and 10 Times, as this Relerta— 
N ms tion is, ſo Judgment for the Plaintiſt. Cro. E. 515. Mich. 38 & 39 
And the next Eliz. B. R. Main v. Beak, : 


Half Year's | 
Rent is payable Mareh 30. and ſo all the Rent reſerved will be payable within the Term, and that this 
muſt be the Intent of the Leflor. —Noy 1. Martin v. Wentworth, ems to be S. C. but nor th lente 


reported. 


Leaſe of Bl. Acre, to commence at a Day to come, and of Wh, Acre in 
Preſenti, rendering Rent at Michaelmas before the Commencement ot 
the Jerm in the other Acre, the entire Rent is then payable, And per 
Cur. It is but one Rent. 2 Roll. R. 467. Mich. 22 Jac. B. R. Fal- 
ſtalt's Caſe. 

5. A Rent was granted by Indenture to J. S. and J. N. for a Term of 
Years, it they thould ſo long live, payable at Miichaclmas and Lady-dav, 
the firſt Payment to be in Manner and Form as afterwards expreſs'd in the 
Grant, and no otherwiſe, but omits mentioning the Time when it ſhould 
commence. Jones and Berkley J. held, That tor this Uncertainty the 
Rent ſhould commence preſently. Croke J. compared it to a Grant ot 2 
Rent, the Pay ment whereot is to be limited by another Deed, in Which 
Caſe, tor Want of a Limitation, the Grant is void. ſones ſaid he did 
not remember that Richardſon Ch. J. delivered any Opinion [as to this] 
but all 4 agreed that when the Limitation and Expreition is made, then 
the Rent ſhall commence well enough. Jo. 343. Trin. 10 Car. B. R. Dic- 
kinſon v. Waterman. 

6. Covenant upon a Leaſe for Nears, yielding and paying 190. © 
Michaelmas, if it be demanded, or within 10 Days after. "The Breach at 
ſigned was tor Non-payment of the Rent. It was objected, that it is nc 
{aid the Rent was demanded at the Day, and then it is not due. 7! 

er Cur. If it be not demanded, it is due at the Day, tho' nor pay able, 
ut however, it is due 10 Days aſter. Freem. Rep. 463. pl. 633. Tr. 
1678, Norris v. Elſworth. 

7. Covenant for Payment of Rent at St. John and Chriſtmas, or 07” 
in 14 Days after, the of Payment to be at Chriſimas next after the Dit! 
Per Cur. The Detendant had 14 Days atter the firit Chriſtmas, as wo. 
as any other, to pay his Rent in, and Judgment accordingly. 2 >: 
77. Trin. 31 Car. 2. Anon. 
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(W. a) Payment, When. By General Lords. 


I. HE Words of a Will were, I give to A. 4os. of yearly Rent 
going out of all my Lands in M. with a Clauſe ot Diſtreſs for 

Non-payment thereof at the uſttal Feats, during all his Life; the uſual 
Feaſts tor Payment oft Rents in the Vill where the Lands were, were 
St. Michael and the Annunciation ; adjudged a good Deviſe, and that 
the uſual Days ſhall be taken to be the uſual Days in the Town where 
the Lands are, for the Payment of Rents. 2 And. 122. pl. 67. Mich. 40 
& 41 Eliz. Cowdrey's Caſe. 

2. The Dean and Chapter of W. leaſed Land for 21 Years, rendering 
4 1. Rent quarterly, Leſſee aſſigns the Moiety tor Years to J. S. paying 
the Half uf all ſuch Rents as are payable to the Dean and Chapter; . 8. 
mult pay the Rent to B. quarterly; tor (Sach) ſhall intend the Quality, 
as well as the Quantity. Noy 18. Sir Hugh Wrot's Caſe. 

3. If a Rent be reſerved to be paid before Michaelmas, this may be 
paid at any Time before Michaelmas, at the Election of the Leſſee, and 
i this Payment ſhall be a Bar in Debt brought tor this after Michaelmas. 
Per Coke Ch. J. Roll. R. 390. Trin. 14 Jac. B. R. in Cate of M hitchcoke 
v. Fox. 

. Rent was made, payable yearly during the Time Leſſee fronld enjoy. Lit Rep. 
The Leſſor cannot FRA ge. it halt dy: per tor. Ca agil H ks A 3 
J. Het. 53. Mich. 3 Car. C. B. Wentworth v. Abraham. {ime Words 

5. Pro quolibet Anno, is all one as it it had been annually, and then it is 
to be paid at the End of every Year. Lutw. 23 1. Mich. 3 Juc. 2. Co- 
ningsby v. Rodd. 


— Ä ¾ . ˙ c . 
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(R. a) Payment. When. By Words (Mouths &c.) 
How to be computed. 


I, ENT was reſerved payable ar the 4 uſual Feaſts, upon Condition 1 
to re-enter, unleſs it be paid within 3 Months atter any ot the 
ſaid Feaſts; It was reſolved by all the j uſtices, That in the Compuration 
ot theſe 3 Months there ought to be allowed 28 Days to every Month, 
4 Le. 119. pl. 288. Mich. 15 Eliz. B. R. Wood v. Chivers. ; 
2. A Month &c. ſhall be accounted ro conſiſt of Days, and therefore #| 
the Demand ſhall be made ar the laſt Inftant of the Day, without acconnt+ 
ing Nights, but the Night is Parcel ot rhe Year, yet it cannot be demand | 
ed in the Night. Per Bromely. Dal. 114. pl. 5. 16 Eliz. in Caſe ot y 
Butle v. Wiltord. | 
3. Condition of Re- entry was on Non-payment of the Rent by the Space Gro. E -4. | 
But of a Month atter every Quarter, and the Demand of the Rent was the 29 * rus 
ble; 28th Day after Chriſtmas ; And well, as is reſolved in the Cafe of the Ei, B. R. 
Trin Biſhop ot Peterborough v. Catesby. 2 Lutw. 1139. in the Cafe of Kirby Allen v. An- 


| v. Green, cites 2 Cro. 166, 167. DN. And 


_ comes on the Land to make a Tender within the Month, and Lefor is not there, it 150 good Tender, 


(V. a) Pay- 


| 
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(V. a) Payment. When. By tranſpoſing the Feaſt 
Days mentioned in the Grant. 


[. Faſe of 2 Acres, dated the zd of November, Habend* one of the 

2 Acres 2 Mic haclmas laſt f aſt, and the other from March after, 

rendring 10 l. Rent ar the Feaſts of St. John Baptiſt and St. Thomas the 
Apoſtle.—— Tho' the Rent is reſerved payable at St. Thomas and St. [ohn 

Baptiſt, yet being one entire Rent the Payment is not to commence till 

St. John; For he had not all the Land at the Feaſt of St. Thomas, and 

then he cannot pay his Rent for the Entirety till he has the entire Land, 

and the Law ſhall marſhal the Payments. 2 Roll. Rep. 213. Mich. 1g 

Jac. B. R. Sr. John v. Child. | 

z Bulſt 328. 2, If Leaſe be to one in November, rendring Rent at Michoelmas and 
* 1 the Annunciation, yet the firſt Payment ſhall be at the Annunciation, be- 
Hock J. cauſe it is the fir/# Day of Payment in Time tho” it be not the firſt in M. 


in the Caſe 
of Shary v. mination. 2 Roll. Rep. 213. in the Caſe of St. John v. Child. 


5 Rep. 112. in the Caſe of Mallory v. Pain S P. 2 Jo. 109. S P. Obiter. 

Leaſe was made in Auguſt, rendrine Rent at Lady-Day and Michaelmas ; yet adjudg'd, That the firſt 
Rent was payable at Michaelmas. Pl C. 172. Hill v. Grange S. C. cited. Arg. Hard. 91. 
8. C. cited Cro E. 83 2. in the Caſe of Pain v. Malory. 


| Brown, —— 


NG nnn. 


— 


See (Ha) (Z. a) Payment on the Rent-Day. Good. And to 
3 whom. Leſſor dying cn the fame Day. 


pl. 3. 
(. b) pl. 6. 


Br. Preſen- I. HO RP ſaid in a Quare Impedit, That it is not doubted but it 

tation, pl. 4. | the King's Tenant receives his Rent due from his Tenants at Chriſt- 

cites S. C. nas on Chriſtmas-Day, and atter he dies the ſame Day, that the Tenants 
thall pay it again, and the Lands thall be thereof charged in the Exche- 
quer; which none deny'd or affirm'd. Therefore guwre Leger ; For it 
the Biihop preſents to his Advowlon, and his Clark is inſtituced and in- 
ducted, aud the Bithop after dies the ſame Day, by which the 'Temporal- 
ties come to the Hands of the King the ſame Day, the King ſhall not 
have the Preſentation. Contra, It no Induction was. Quzre of the Di- 
verſity of the Payment . of the Rent, and this Caſe of the Advowſon; 

— For all is one in Reaſon. Br. Rents, pl. 2. cites 44 E. 3. 3. 

= S I 2. If the Rent be payable ar Eaſter, and the Tenant pays the Rent iu 

ja che Cafe, the Morning * about 10 of Clock of the ſame Day, and the Leſſor dies be- 

of the King. fore 11 in the ſame Morning, this Payment was voluntary, and yet it is 

Ibid. good Satisfaction againſt the Heir. 10 Rep. 127. b. Clun's Caſe. Mich. 

Sele 8. 11 Jac. cites 44 E. 3. 3. b. 

8 Ein: 3. If one ſeiſed of Land in Fee Oct. 1. makes Leaſe of the ſaid Land 
for 10 Years from Michaelmas-Day then /a/# paſt, reudring to him and Hs 
Heirs 201. a Year at the Feaſt of St. Michael the Archangel, or within 4 
Month after; In this Caſe, if the Leſſor dies between Michaelmas and the Fil 
of the Month the Heir thall have the Rent as incident to the Reveriion, 
and not the Executors as Rent arrear ; Becauſe it is not due till che Eud 


of the Month. Cited by Coke Ch. J. Mich. 11 Jac. in Clün's Clule, 5 


a Caſe whereot he had ſeen a Report Mich. 34 H 8. in the Pine +» 
Baldwin Ch. J. where it was ſo held by all che Jultices. 


Rent. 529 

J. Tho' Sun-/zt is the Time appointed by Law to demand Rent to 
take Ad vantage ot a Condition ot Re-entry, and to tender it to ſave a 
Forteiture, vet it is mot due ti, Midnight ; For it one ſeiſed in Fee leafes 
for Years, rendring Rent ar Midſummer on Condition of Re-entry tor 
Non-Payment ; now 1t he will take Advantage of the Condition he muit 
demand it at Sun-fer, but if he dies after Suuſet and before Miduig ht his 
Heir hall have this Rent, and not his Executors, which proves that the 
Rent is not due till the laſt Minute of the Natural Day. Per Hale Ch. 

Saund. 28). Trin. 21 Car. 2. in the Caſe of Duppa Executor of Bat- 

ervile v. Mayo. 

5. A. granted a Rent-Charge to B. for Life, payable at Lady-Day and he Re. 
Michaelmas, and B. died on Michaelmas- Day after Sunſet ; It was held porter gives 
by Judge Tracy, That ſince B. lived after Sun-ſet, which was the legal a Note of a 
Time tor deinanding the Rent, tho” he died betore 12 at Night, it thould Cal of * 

o to the Executors. W ms's Rep. 17S, 179. Arg. cites it as a Cale at ge ja... 


8 mg . k the Hands of 
Durham Aſſiſes between Bellaiis and Cole, the Com) 


on both 
Sides, and the Opinion of Tracy J. which he ſaid was communicated to him by Mr. Juſtice Tracy, and 


that the Juſtice told him he had advis'd with Holt Ch I. at his Chambers, and that upon View of the 
ſeveral Authorities relating to this Point his Lordſhip was of the ſame Opinion. Ibid. 178, 1:9. and 
{ay; it was the 19th of April, 13 W. 3. by the Name of S uthern v. Hellaſis. 

S. C.cited per Ld. C Macclesfield (who was the Counſel that hed ſigg'd the Caſe for the Defer d int as 
mentioned above) as the Caſe of the Lady Colt in the Northern Cir. uit in the late King William's 
Time, in which he fad Mr. Juſtice Tracy took the Advice of rhe [udges, ad gave his O,119010 ac- 
cordingly, That where the Terrant for Life on ſuch a Reſervation did about 6 in the Evening the Rent was 
become compleatly due, and belong'd to the Executor; other wite he himſelf cou d not give a proper 
Diſcharge for it till the laſt Inſtant, which moſt certainly he may at avy "Time of the Day wiercon 
it is payable ; and this does not at ali contradict Basktirvili v. Papo is Sund. 283. Ch. Prec. 556. 
in the Caſe of Lord Strafford v. Lady Wentworth. 


6. It Leſſor dies on the Rent- Day between 3 and 4 in the Afternoon be- Ws Rep. 
fore Sun-ſet, the Rent ſhall go to the Heir or Joinrrets 3 Becault ut che 177 Moen 
Time ot the Leiſor's Death there was no Remedy or Neans to compel e, 1 
the Pay ment thereof. Decreed per Trevor Maiter of the Rolls, 171. of Ld.Rouck- 
2 Salk. 578. Rockingham v. Oxenden. 


inghium v 
Dr. Penrice 

& al S C cited. Arg 9 Mod 21. —— Per Cur. The Rent is not due from the "Tenants till 
the laſt Minute of the Day on which it is payable, neither can they be compeli'd to pay it will after that 
Day, but they having paid the Rent they admitted it was due from them, and the next in Remunder it 
is plain had no Right to recive it; therefore being paid into a wrong Hand, who received it withour 
any Title, it (ught to be paid over to the Plaintitt, who had a colourable Title to receive it as Admini- 
ſtator to the Inteſtate. 9 Mod. 21. Paſch. 9 Georgii in Canc. Lord Strafford v. Lady Wentworth. — 
Ch. Prec. 555. 8 C. Hill. 15 20.—8. C. cited Wms's Rep. 180. 


7. The Diſtinction is between Leaſes determined and Leaſes continting ; 
In the firſt Caſe, if a Tenant for Liſe makes a Leaſe for Years, and re- 
lerves Rent at Lady-Day and Michaelmas, and dies on M:chaelmas-Day 
at 12 at Noon, or any other Time before the laſt Inſtant, the Rent ſhall go 
0 bis Executor or Adminiſtrator ; For the Rent was due on the Beginning 
of the Day, tho' the Letices, it the Leaſe had continued, might have 
deterr'd the Payment till the laſt Inſtant of the Day, which Election 
was now taken away by his Death, upon which the Leaſe determined. 
Bur if ſuch Tenant tor Lite grants Leaſes by Virtue of a Power, ſo thut 
ſuch Leaſes do nor determine by his Death, bur run on, there the Elec- 
ton of the Tenants is not taken from them to deter Payment to the laſt 
Inſtant of the Day, and ſo the Leſſor dying before ſuch laſt Intant rhe 
Rent goes with the Reverſion. Per Ld. Macclesfield. Ch. Prec. 555 
Hill, 1720. E. of Strafford v. Lady Wentworth. 


8 (A. b) Pay- 


620 Rent. 


(A. b) Payment. Good. And what Audits to 3 
Payment. 


Br. Brief, 1. Ayment of Rent by the Tenant to one Coparcener, where there arc 

pl 303. cites two or more, is good, and a Payment to both. Br. Tender, pl. 
8. 19. cites 36 Aff. 1. 

2. A Payment made in Name of Seiſiu of Rent being given beſere the Day 

on which the Rent is due, ſhall not be abated out ot the Rent. Co. Lit: 


15. a. 
5. P. 4 Le. 3. Money paid for Rent before the Day of Reſervation is no good Pay- 


8 5 ment of the Rent; For it is a Payment only of a Sum in Groſs, Cry, E. 
Eli: Fuller's 15. Paſch. 25 Eliz. C. B. Ld. Cromwell v. Andrews. 
Caſe. But if 
the Reverſion be a Sum in Groſs, Payment before the Day is good. Le. 136. in the Caſe of Little*on = 
Perns. So Acceptance of Rent before Commencement of the Leaſe is no Acceptance at all. Kin 
Law. $vo. 68. 

If the Leſſee covenants, to pay his Rent to the Leflor, his Payment of the Rent before the Day is no 
Performance of the Covenant, Cauſa patet. Le. 136. pl. 186, Mich. 30 Eliz. C. B. in the Cat of 


Littleton v Pernes. 


S.C. Le.:37. 4. In Debt for Rent the Defendant gave in Evidence, That the Leſſor 


5 g Was bound by Covenant to repair the Houſe, but did not; and thete— 
,s: & fore he expended Part of the Rent in the Repatr of the Houſe. Per 2 Jutt. 
„ % Eliz. N . £ 

3. K. Contra Fenner J. The Leſſee might expend the Rent in the Reparations 


and ftop ſo much. Bur it thould be pleaded and nor given in Evidence, 
Cro. E. 222. pl. 2. Paſch. 33 Eliz. B. R. Tailour v. Beale. 
Le. 23-. pl. 5. Paying Rent-Charge &c by the Leſſor's Order or Appointment is Pay- 


220. addsa ment to himſelf. Cro. E. 223. Tailour v. Beale. 

Quere, It 

ce Leſſor covenants to diſcharge the Land leaſed and the Leflee of all Rent-Charges iſſuing our of ir, 
and a Renr-Charge be due, if the Leſſee may pay it out of his own Eent to the Leſſor; Ad quod nun 
fuir reſponſum. 

Covenant to fave the Leſſee harmleſs from a Rent-Charge. If Leſſee pay it evithout Conpril ſion he pays 
it in his own\Vreng, and muſt pay it again to the Leſſor. Bur if he is diſtrain'd for the Rent-Charye, 
and his Goods taken; This is a Breach of the Covenant, and not before. 3 Silk. 109. pl. 9. Mich. 9 
W. z. B R. Hannam v. Redman. 


6. There is a Diverſity where the Acquirtance lor the laſt Quarter is 
under the Plaintiff's Hand and Seal, and where it is under his Hand cui; 
For in the firſt Caſe it is an Eſtoppel, in the latt it is but Evidence. Corb, 
59. Trin. 3 Jac.'B. R. Fountain v. Gnales. 


B. b) Determined or Not; where the Eſtate, on which it 
was reſerved, 1s determined, 


I. N ſeiſed of a Foreſt granted the Office of Foreſter to one rent 

ing Rent, and after gave the Foreſt ro J. S. The Foretter er. 

ed the Office, and the Lord of the Foreſt ſeiſed, yer the Foreſter ſhall ter- 

der the Rent to the Grantor; quod nota bene. Br. Charge, pl. 52. cite“ 

26 Atl. 60. | 

8 2. It an Abbot has a Rent, and all the Monks fie, the Rent-charge 5 
guiſhment, extinct: And /o of an Annuity; tor the Corporation is determined „ and 
p 35. cites the Creation De Novo is another Body, Br. Mortmaine, pl. 1. cites 2“ 
S. CG II. 6. 3. | 


7 
2. 4 


* 


it 


— 


* 


3. It a Man grants a Rent ot of a Mill, and the Moll is fallen, yet the 
Soil is charged. Br. Acceptance, pl. 5 cites 9 E. 4. 21. Per Danby. 

4. A Parjonage Appropriatcd to n Prior Alien, was charged with au Au- 
aui, and atter was ſeiſed into the King's Hands; and it was enacted by 
Parhament, in Time ot H 5. That the Foſſeſfons of Priors Aliens jhould fe- 
main to the Ring and his Heirs for ever; and the King granted the Parſons 
age to another and his Siicceſſors, as it was in the King's Hands ; and the 
Chargee brought a Writ of Annuity againſt the Grantee of the Parſon- 
age &c. And the beſt Opinion was, That the Annuity is determined, tor 
the Corporation is diſſolved, Br. Charge, pl. 54. cites 21 H. 7. 1. : 

5. King Ed. 6. purſuant to the Will of H. 8. granted the Manor of D. S C cited 
to his Siſter Mary, / long as fhe ſhould live unmarried. She granted a Reut- hi p.“. 


. ? 9, i a Per Egerton 
charge our ot ir. The King died, and the Rever/on by that Means de- $0152. 


ſcended to her, and then fbe married King Philip. The Queſtion was, General 


Whether the might not avoid the Rent- charge? But the Book leaves it 2 Thar 
a Quzre. Dyer 141. pl. 44. Paſch. 3 & 4 P. & NI. vr rn ora 
Eo MR | rife the 
may avoid her own Grant, as it is in Bendloe's Reports, and as it is put at large in I) Rue 
* 4 A i N a 1 141. 127 la. 
324. Coke, who argued of the other Side, denied the Expotition of Egerton, and inlitted that ne 


ſhould not avoid her own Charges made by her before the Deſcent of the Reverſion. 


6. A. Tenant for Life made a Leaſe for 21 Tears, readerins Rent at io Rep. 
Michaelmas an Lady-day, or within 13 Weeks of any of the ſaid Feaſts. 127; # Mich. 
After M.chaelimas, and before the 13 Weeks paſt, A. died, The Plaintiif 05 * K. 
his Executor brought Debt tor the Rent. Adjudged that the Action Ge 
did not lie for the Rent; tor being to be paid at Michaelmas, or with- Cro. |. 309. 
in 13 Weeks after, che Leilee has Election to pay it at any of the Fl 9. Mich. 
Days, and before the laſt Day it is not due; and when the Lelſor dies - 95 8 K. 
belore that Day, his Executors have not any Right to the Rent; but Pier By 
atter che Death of the Leſſor, having bur an Ettare tor Lite, “/e Rent is Freeming © 
gone But if the Leſſor hid had a Fee ſimple in the Land, aud had died be- i, and 
fore the laſt Day, the Heir ſhould have had the Rent, as incident to the wears 
Reverlion ; bu; if the Leſſor had ſurvived both Days, the Rent had been cu, E 
a Thing veited in him, and his Executors thould have had it. Brt it the »djornatar ; 
Rent had been reſerved at Michaelmas, and if it be behind by 14 Het, but lays 
that then it ſhould be lawtul for the Leiſor to enter; it rhe Lt [re _ r- 
dive s Michuelmas, his Executors thall have Debt tor the Rent; tor then e » for 
the Rent is due, and the 13 Weeks are but a Dijpenſation of the Aiuti of te Heten— 


the Leſſor until that Time; And in this Cafe, as well as where the Rent ht And 


. . * . . * * o * 52 „ 80 91 
is reſerved at two Days in the Disjunctive, it is ſullicient thut the Ren: ere Fam: 
be demanded at the latter Day, without demanding ot it at the firit illiun, 
Day. 4 Le. 247. pl. 403. Mich. 12 Jac. B. R. Glover v. Archer. cited the 

Caſe of 
* Barwick v. Footer, where a Leaſe was made for 21 Years, rendering annuilly at Michaclmas, or 
within 40 Days ſuch Rent, the Leaſe beginning ar Michaelmas, frail end there; and the Rent was 
due for the laſt Y car, altho' the Year expired before the 49 Days; for the Reſervation being annual - 
ly duri g the Term at the ſaid Feaſts, or within 40 Days, it ſhaſl be cpu GE a cording to their 
Contract, at the End of every 4% Days during the Term; But the Term chain at Nichaclinas, fo as 
there cannot be 40 Days after, during the > ay the Law rejects that 45 lays at the laſt Feait, fer 
that cannot be, ard then it is due at the Fealt, according to the Contract of ric Parties. But here, the 
Term being uncertain, depending upon the Life of the Leſſor, the Law reipects the 13 Weeks as the 
Feaſts ; and as if ſhe dies before the Feaſts, it is nor duc; ſo if ſhe dies after rhe Heals, and before the 
13 Weeks ended, it is not due by the Contract. And if there be an Eviction by clder Title, betwixt 
Michaelmas and the 13 Weeks, there is not any Rent due; for the Reſervation t at ſuch Days during 
the Term. Wherefore &c. Croke Juſt to the contrary ; for the Rent is reſerved payable annually, 
and is a Duty at the faid Feaſt, otherwiſe it is not annually reſerved, nor ayabie, and the Addition, 
(Or within 13 Weeks) is but an Enlargement of the Day of Payment, for the Ea'c of rhe Lollee, at his 
Election ; and he denied the Law to be ſo in the Caſes put of the Death of the Ancettor aher Michac!e 
mas, where the Eviction is after Michaelmas ; for he held that the Rent is due to the Erccutor, and 
not to the Heir, and is due, notwithſtarding the Eviction, after Michactmas ; for others ile the Intent 
of the Parties to have an annual Reſervation, is deſtroyed, if the Rent be nor due unit a Year and a 
Quarter after. Et ad natur. Cites 3 & 4 Phil. & Mar. Dy. 142. and 32 Ele. Smich und Buſtard's 
Cafe — S. C Cro. J. 227. pl. 3. Mich. 7 Jac. B. K. Adjornatur. And 1914. 233. 5. C. 4 fjornatur. 
And fivs that a Precenent -u as here ſnewn. TI w. 34 Eliz. Kot 646. berwizr Citräe àud Bobenden, 
Debt for Kent and declarcs upon a L:aſc made, rendering Rent at Miehaelms a the Annunciation, 
or 
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win 
ae, EIT 
- 
. - ” 


_— a 
— 


— — —— 


— —— emma _ _ 1 
_ _ - boy 
— 1 


— 


32 


Rent. 


Or within 1 
nd mentions 


Days after every of the ſaid Feaſts; and demands the Rent due at Michaelmas Is paſt, 
not the 12th ** after; and the Plaintiff had Judgment. And it was then ſaid, That the 


I” 1+1 - = . . - * . X . O 
Meſervation being Durante Termino at Michaelmas, or within 10 Days, this Election is determined a: 


the laſt Fealt, 


Ibid. 205. 
pl. 188. Hill. 
1695, S. C. 
but no De- 
Cree, but re- 
commended 
a Compro- 
miſe, ſo 
ure 


No Relief 


for the Rent. 


becauſe the Term is expired. 


7. Leaſe for 3 Years of Tithes and Glebe, 2 Years and a Half expired 
in the Leſſor's Lite, and the Leſſee had taken the Prefits of the whole ve 
in the Leſſor's Life, who died before the laſt Rent-day ; the Succeſſor files a 
Bill to have that Halt Year's Rent. See Statute 28 H. 8. cap. 11. The 
PlaintiiF had not made the Executor of the Leſſor a Party. Per Lords 
Commitlioners, Diſmiſs the Bill. 2 Vern. 136. pl. 134. Paſch. 1690. Ben- 
tham v. Alſton, | 


Chan. Caſes 239. Mich. 26 Car. 2. Negus v. Fettiplace.— So for Rent reſerved at 


M ichaelmas, or wvithin 30 Days after, and the Parſon dies after Michaelmas, and within the 30 Days 


the Exccutor has no Remedy tor this Rent. Cro. E. 57 5. Pilkington v. Dalton.——S C. cited 10 Rep. 
29. b. in Clunn's Caſe. 


(C. b) Relation. Who ſhall have the Rent by Relation, 


I. Seiſed of Freehold and Copyhold Land, makes a Leaſe for 

e Years of both, with Licence, rendering Rent, and after grants 
the Rey erſion of the Freehold, and makes a Surrender of the Copy hold to 
one and the ſame Perſon; and an Attornment was had tor the Freehold, 
and the Surrender of the Copyhold was uct preſented till a Year after, yet 
he in Reverſion ſhall have an Action of Debt tor all the Rent; tor the 
Preſentment ot the Surrender is but a Perfection of the Surrender before 
made. Arg Lane 33. Cites it as adjudged 41 Eliz. B. R. in Cale of Col- 
lins v. Harding. 

2. A. ſeiſed of a Manor bargains it to B. Rent incurs before the Inrol- 
ment ; B. ſhall not have the Rent, tho? the Deed be inroll'd within tix 
Months atter. The ſame of a Condition; and if a Reverſion be granted, 
and before Attornment of the Tenant the Rent incurreth, the Grantee 
ſhall not have the Rent, notwithſtanding any Relation. Per Snig Baron. 


Lane 63. in Sir Edward Dimock's Caſe. 


(D. b) Noine Pane. What is, and How recovered. 


I. Rent-charge was granted for Years with a Nomine Pœnæ, and a 
Clauſe of Diſtreſs, it it was not paid on the Day. The Rent 
was behind; the Tears expired. It was moved, Thar tho' the Years ate 
incurr'd, he might di/rain ſor the Nomine Pane ; but the Court was ol 
a contrary Opinion, becauſe the Nomine Pœnæ depended on the Rent, 
and the Diſtreſs was gone as to both of them. Winch. 7. Paſch. 19 Jas. 
Tatter v. Fry. TE 

2. A Nomine Pane is an uncertain Thing, and comes not within the 
Statute 21 H. 8. 19. of Avowries, as a Rent-charge does, which is cet- 
tain, Arg. Sty. 4. in Caſe of Remington v. Kingerby. 

3. A Grant was made of a Rent-charge of 20 J. per Aanum to the Hs. 
land, and a Covenant to pay to the Children zool. a-piece ; if Sons, 4! the 
Age of 21, and if Daughters, at the Age of 18 Years; and ia Default © 
Payment of the ſaid zoo |. then the Grantor eo granted to the Hush ant 


and Wife, an Aunuity of 41. over and abe the Aung of 20 J. as 4 Forte!- 
[Hit 


F 


Rent. 


— 


ture or Penalty, with a Clauſe of Diſtreſs. One Queſtion was, Whether 
this 41. per Annum was a new diſtinct Rent from the 20 l. a Year, or a 
Nomine Panz annexed to the Rent of 20 l. per Annum. Bur the 
Court was not agreed; for the Ch. Juſtice held it a Nomine Pxxn#, bur 
two other Juſtices held otherwiſe, becauſe the faid annual Sum ol 41. 
was not to ariſe upon the Non-payment of the Renr-charge oft 20 l. a 
Year, but for Non-payment of the Collateral Sum to the eldeſt Son, up— 
on his coming to the Age of 21. And that a Nomine Pan is always 
given and created, upon Non-payment of Rent granted before; and 
tho” it is mentioned in the Indenture, that the 41. ſhall be paid as a For- 
ſeiture or Penalty, yet this is to be intended as a Forſeiture or Penalty 
tor not paying the Collateral Sum to rhe eldeſt Son when he came to the 
Age of 21. But no judgment was given. 2 Lutw. 1151. Trin. 3 Jac. 2. 
C. B. Egerton v. Sheate. 


(E. b) Nomine Poenaz. Charged or Benefited by it, Jo, 
and How far. 


I. By Deed, in which B. his Son and Heir Apparent joined, (bur 
B. did nor ſeal it) granted an Annuity to J. F. for Life ot 0, a 

his Lands in D. and if it ſhould happen the ſaid Annuity to be in Arrcor, 
it ſhould be lawtul for the Grantee to enter for the ſume, as well as ſor 65. 
$ 4. Nomine Pane, & toties qroties to diſtrain &c. In the Deed weren 
other Words of Grant. A. ated; Debt was brought againſt A's Execu- 
tors, as well tor the Arrears of the Annuity as tor the Nomine Paz. 
And upon Demurrer, all the uitices doubted whether the Action would 
lie againſt che Executors tor the Penalty, becauſe the Perſon oi the 
Grantor was never Charged with it; for the Words, If it ſhould happen 
&c. are not Words of Grant. Dy. 227. a. b. pl. 43. Hill. 6 Eliz. Sir 
Geo. Capell's Caſe. 5 

6. Rent was granted to A. iſſuing out of the Manor of D. for 60 Years 
with a Nomine Peng ; A. deviſed the Rent to B. Devilce all take Be- 
refit ot a Nomine Pœnæ annex d to an Annuity or Rent granted to a 
Teſtator : The Nomine Pœnæ ſhall p2ſs as incident ro the Rent; Per 
Velverton and Fenner J. And in this Caſe Yelverton J. held, That an 
Action of Debt well lay for this Rent; bur as to this Point Fenner J. 
doubred : W heretore Cæteris Juſticiariis abſentibus adjornatur. Cro. E. 
595. pl. 13. Trin. 44 Eliz. B. R. Brendloſs v. Philips. 

3. A. leas'd tor Years to B. rendering Rent at Michaelmas and Lad y- 
day, with a Nomine Pœnę of 3 8. 4 d. for every Day it thould be Ar- S. C agreod 
rear aſter the Feaſt. B. athgned the Term. Ic was adjudged thit the - PPP FEM 


. . X * 0 a TH —_— is 
Aſignee is chargeable with the Nomine Pœnæ incurr'd alter the Aiſign- bid. 186. 
ment, but not before. Mo. 357. pl. 486. Trin. 36 Eliz. Thyn v. pl. 12) in 
Cholmley. al not thie 
. ſame Wor 
8 C. Cro. E. 383. pl. 3 Path. 37 Eliz. B. R favs the Penalty amounted to 300 l. and more, and 
that Gawdy and Clench held that the Action lay gainlt the Aſhgnee ; for the Land is charged there- 
with, and the Aſſignee for his own Time ſhall be chargeable, But Fenner held econtra, for the Pe- 
nalty is quaſi Collateral. Fenner alſo moved, that the Declaration was not good ; for he ts not igitled 
to the Penalty, unleſs the Rent be demanded, no more than he ſhou'd be to the Forfeitre of a nate 
or Non-payment Gawdy, It is not alike ; for the Condition which goes in Detea'ance of an Eitate. 
hall be taken ſtrictly, but the Penalty is in Nature of the Rent; and as he ſhall have the Rent it fel: 
without Demand, ſo he ſhall have the Penalty. And to that Opinion Glench agreed, Pophum ablente, 
x here fore it was adjourned, 


45 
5 


4. And if the Rent be Arrear by 2 Feaſts, the Penalty is 68. 8 s. a Day, 
u. tor the one Rent 3 5. 4d. and tor the other Rent 3 s. and 4 d. 1 
adjudged. Mo. 357, 353. Thyn v. Cholmley. 

a 6 U 


(F. b) 
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(F. b) Nomine Poenz. Demand thereof, or of the Rent 
for which it is given. Neceſſary in what Caſes, 


But where 1. E BT lies for Nomine Panz without a Demand the Rent. 
A. made a Mo. 358. pl. 486. cires it to be adjudged in the C. B. Paſch. 


Leaſe fr 31 Eliz. in the Cate of Mommidge v. Inkham. 
7ears to B. GS 


rendrin 

Rent by Indenture, and the Leſſee covenants, That if the Rent be behind at any Time of Payment accord - 
ing tothe Form of the Indenture, that the Leſſor ſhall have Nomine Pœnæ for ſuch Default, and the Rent 
being behind A. brought Debt for the Nomine Pœnæ; The Queſtion was, Whether without 2 Le. 
m and f the Rent, Lebt lay for the Nomine Peene ; And the better Opinion of the Court was, That the 
Action of Debt did not lie. Godb 154. pl. 203. Trin. 5 Jac. in B. R. Sir John Spencer x. Poyrtz, 
—— 8. C. cited Arg. 2 Jo. 33. Hill. 19 Car. 2. C. B. in the Caſe of Tuſtian v. Roper. — S. P. Style 4 
Hill. 21 Car. Remmington v. e Adjornatur. : 

So where the Defendant made Avowry, and conveyed himſelf to 5 l. Rent due ſuch a Day, and for 
Non Payment thereof $0 l. Nomine Penæ and avow'd for the 85 1. but /2id wo Heal Demand of Rent; It 
was reſolved by the Court, That this Avowry was inſufticient for the Pain, which couid not be for. 
fcited without Actual Demand of the Rent, and yet the Return was adjudged unto him, becauſe he had 
juſt Cauſero diſtrain for the Rent, and they appeared to the Court to be ſeveral. Hob. 133. pl. 1--, 
Mich. 13 Tac. Howell v. Sambach. — Brownl. 179. Howell v. Sambay S. C. the Avowry was held il] 
for the Nomine Pœnæ, but good for the Rent; and ſaid it had been ſo adjudged in one Mildmay's Caſe. 


8 C cited 2. A. was Leſſee for 99 Nears, if B. and C. ſo long lived. A. granted a 
Arg. Fo Rent out of the Land, payable at Michaelmas and Lady-Day, and if it 
FLA oy C 1 were behind 28 Days, being demanded at the Houſe ot C. then to pay 20 s. 
inthe Caſe Nomine Pane for every Day; 1 That tor the Nomine Pane 
of Taſtian there muſt be an Actual Demand. utt. 114. Trin. 8 Car. Lamb v. 
v. Roper. Welt, 


(G. b) Nomine Poenz. Demand thereof, whey. 


Brownl. 5. 1. 


N Leaſe for Vears was made rendring Rent, with a Nomine Pœnæ 
S. ” ut Ine 


ot 8 s. per Day tor Non-payment &c. In Debt brought tor the 


8 Rent, and the Nomine Pane; It was adjudged againſt the Plaintil!, 
ſeems miſ. becauſe he did not ſer forth that the Rent was acru¹ly demanded at the Da, 
printed wichout which a Pain is not torteired. Hob. 82. pl. 108. Hill. 10 Jac. 
tor che Grobham v. Thornborough. 


Word(De- : : 
mand) S. C. cited Arg. 2 Jo. 33. Hull. 19 Car. 2. C. B. in the Caſe of Tuſtian v. Roper. 


Brounl 171. 2, A Nomine Pane was, That if the Rent was not paid at the Fnd ol 
5 Dos = 10 Days, being lawfully demanded, that then &c. Per Hobart II be 
8 N would diitrain tor the Pain, he muſt actually demand the Rent ar the 
Arg 2 Jo. 10 Days End, and muſt make another Demand of the Pain tel, 
33. Hill. 19 (unleſs perhaps the Diſtreſs will be a Demand) which mult be alter it! 
1785 hn grown due, 10 that it is not tr. the 11th Day, in the End of which be 
of Tuſtian mult demand it; For the whole Day is given to the Payer without Fra-- 
v. Roper. tion. And tho' the whole Clauſe ot Diſtreſs be not ſeveral, one tor tte 
Rent, and another tor the Pain, but as it were joint tor Both, fo as ther? 
could be no Dittreſs tor the Rent, unleſs there was alſo for the Pain fe- 
feited, and Diſtreſs tor Both, yet the Law will divide them, and di— 
{tinguith the Demands according to their Natures. Hob, 20. pl. 202. 
Trin. 15 Jac. Browne v. Dunnery. 


3. Nomine 


Rent. 535 
3. Nomine Pœnæ ought to be demanded ſtrictly at the Day; and when LEW: 
it is to be demanded on the Land, it may be at any Time. Per R1- Cafe. a 
chardſon. Her. 87. Paſch. 4 Car. C. B. Fox v. Vaughan and Hall. 


(H. b) Nomine Poœenæ. Demand thereof; What is 


/ / ei Eid. 


I. Here a Leaſe is by Tadenture, rendring 101. Rent, and for De- Gntra g 
ault at any Payment 40 s. Nomine Pane, the Tender, Poy- pe 
ment, and Requeſt ſball be upon the Luud, and there it ſuffices. br. Tou 7 oo 
der, pl. 23. cites 20 E. 4. 18. 1 
p . 23— 
But eben it is all in the Indenture, the Penalty is of the Nature of the Rent. Br. Terdey. pl 23: 3 
And it was ſaid per Brian, Where the Leſſee ſays that he has been always ready to pay bis Nen, the 
Leſlor may very, That Le Made Reque ſi upon the Land, and otherwiſe the Eequeſt is not good; Quod 
Curia conceſſit. Br. Tender pl. 23. cites 20 E. 4. 18. — Br. Conditions pl. 169. cites S. C. 2 


2. One avowed for a Rent granted, and a Nomine Pœnæ, and thews 
not any Demand ot the Nomine Pœnæ; But the Itlue was tried, and 
found upon other Matter, viz. Non couceſſit. It was moved in Arreſt of 
Judgment, That he alleged no Demand; yer the Avowant had Judg- 
ment; For it is Matter confeſs'd, and the Alion is a Requeſt, viz. the 
Avowry ; For he is there the Actor. And it is but a Circumitance col— 
lateral to the Right. Hutt. 42. Mich. 18 Jac. Sir Tho. Wentworth's 
Caſe. 

3. M. a Feme fole Leſſee for Life made a Leaſe for Yenrs rendring Rent Cro. 1. Gut. 
at Michaelmas and Lady-Day &c. with a None Pang of 40 f. er every pl. =. 5. G. 
Day it fhail be in Arrear after 30 Days next a/ter the ſaid Feaſts, M. and thut the 
married A. but went from him and lived wich her Son, who was the jo out 
Leſſee. The Rent-Day incurred, and the next Day aſter the Feaſt ſhe tnis en 
demanded it, and the Leſſee paid it to her without any Diſagreement of but gave 
the Husband (nor was it found that he had any Notice of the Marriage, Judgment 
tho* it appeared upon the Evidence that he had) Afterwards the Husband ier 
demanded the Rent, and 40 8. for every Day incurred after it became due, 
which amounted to 333 1. and one Queſtion was, Whether one Demand 
was ſufficient, or whether there ſLould have been a new Demand every Day 
for every 40 5. As to this Point the Court ditlered ; But Ley Ch.. ſaid, That 
the Rent ought to be demanded every Feaſt, and yet the Words (every 
Day next after) ſhall be referred to the Day next enſuing the Rent Day. 

But Chamberlay ne J. as to the Nomine Pœnæ was againſt the Plaintill. 
whereupon the Plaintiſf releaſed the Penalty and Damages, and had Julg- 
ment for the Rent. Palm. 206, Mich. 19 Jac, B. R. "Tracy v. Dutton. 


(I. b) Re-eatry. In what Caſes. By hat Ii vnd, 


1. JF one makes a Leaſe for Years, rendring for the firſt 2 Tears 10/. 
and afterwards 30 1. per Annum, with Condition, That it the Rent 

of 30 1. or any Part of it be behind, that the Leſſor may enter; it was 
ſaid that the Leſſor may enter tor the Non-payment of the 101. For the 
10 l. was Parcel ot the Rent; for it was but one Rent. 4 Le. 8. pl. 35. 
Hill. 27 Eliz. iu the Caſe ot Holland v. Hopkins. f 
2. Leaſe 
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2. Leaſe on Condition that if the Rent be behind, and 0 /ufficient Di. 
frreſs upon the Land, that then the Leſſor may re-enter; It the Rent be 
behind, and there be a Piece ot Lead or other Thing hidden in the Lang, 
and no other Thing there to be diſtrained, the Leſſee may re-enter ; For 
the Diſtreſs oug ht to be open, and to be come by. Godb. 110. pl. 12: 
Mich. 28 & 29 Eliz. C. B. Hoodie v. M inſcomb. 


(K. b) Re- entry in what Caſes. / ant of Diſireſs, and 
deſerting the Premiſes. Power of Juſtices of Peace. 


1. 11.2. 19. L' Nacts, That if any Tenant, hiding any Lands, 
F. 16, Tenements, or Hereditaments at a Rack-Rent, 5+ 
where the Rent reſerved ſhall be full 3 Fourths of the yearly Value of the Le- 
miſed Premiſes, ho ſhall be in Arrear for one Year's Rent, ſhall deſert the 
Premiſes, and ſhall lea ve the ſame uncuitivated or unoccupied, ſo as no ſufi- 
cient Diſtreſs can be had to countervail the Arrears of Rent, it ſhall and may 
be lawful to and for 2 or more ſuſtices of the Peace of the County, Riding, 
Diviſion, or Place ¶ having no Intereff in the demiſe Premiſes) at the Re- 
queſt of the Leſſor or Landlord, or his Bailiſi, or Receiver to go upon and 
view the /ame, and to affix, or cauſe to be affixed on the moſt notorious Part f 
the Premiſes Notice in Writing, what Day, (at the Diftauce of 14 D 
at leaſt ) they will return to take a ſecond View thereof ; and if upon ſuch 
ſecond View, the Tenant, or ſome Perſon on his Behalf, ſhall not appear and pay 
the Rent in Arrear, or there ſhall not be ſuffictent Diſtreſs upon the Premiſes, 
then the ſaid Fuſtices may put the ſaid Landlord or Leſſer into the I oſſefficn 
7 the [aid demiſed Premiſes, and the Leaſe thereof to ſuch Tenant as ty any 
emtje therein contained 7 ſhall from thenceforth become void. 

S.17. Provided always, That ſuch Proceedings of the ſaid Fuſt ices ſhall be exa- 
minable into in a ſummary Way by the next Fuftice, or Juttices ot Altile of 
the reſpetFive Counties in whichſuch Lands or Premiſes lie; and if ihey lie in 
the City of London, or Countyof Middleſex, then by the Fudge 
Coarts of King*s-Bench or Common-Pleas, and if in the Counties Palatine of 
Cheſter, Lancaſter, or Durham, Hen before the Fudges thereof, and if 111 
Wales then before the Courts of Grand Seſſions reſpetiively, who are here; e- 
ſpectively impowered to order Reſtitution to be made to ſuch Tenant, 1956 
ther with his Expences and Coits to be paid by the Leſſor or Londlord, !| 
they ſball ſee Cauſe for the ſame, and in caſe they ſhall affirm the Att of the 
ſaid Fuftices to award Cots, not exceeding 5 1. for the frivolous Appez!. 


(L. b) Re-entry. aid d. By what AG. 


Put if Leſſor 1. ENT due at Michaelmas was behind being demanded at the 
accepts next Day, which Rent Leſſor afterwards accepted, and alter entered 


OO of % * * hs 55 1 e 
roger $M for Condition broken, and good; tor the Rent was due betore the Con- 


he has loft dition broken. Le. 262. pl. 368. 18 Eliz. Green's Caſe. 
pr Fry 3 For thereby he admits the Leſſee to be his Tenant. Le. 262. pl. 348. Green's Caſe, 

And if Leflor diftrains for Rent due at Lady- Day after the Forfeiture, he cannot after re enter 201 
the ſaid Forfeiture; For by this Diſtreſs he hath «firmed the Poſſeſſion of the Leſſer. Le. 262, 71.500 
Green's Caſe. — So if he make Acquittance for the Rent, as Rent. Secus if rhe Acomriance be but 
tor a Sum of Money, and not expreſly for the Rent. Per tot. Cur. Le. 202. pl. 368. Green's Calg. -—— 


2. pl. 6. Hill. 24 Eliz. 8 C. | 
De ROM (M. b) Re- 
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(M. b) Remedy for Rent-Charge, Rent=Seck &. 


1.  F a Man who has a Rent-Seck be once ſeiſed of any Parcel of the 17 tere/orer 
Rent, and after the Tenant will not pay the Rent behind, this is “% 
his Remedy, He ought to go by himiclt or by others aro the Lands, or ae N 
Tencinents out of which the Rent is ifluing, aud there deinand the Ar- WA. and 
rcarages of the Rent, and if the Tenant denies to pay it, this Denial 7s @ the ſime is 
D.ſein of the Rent. Litt. S. 233. not paid, 

2. Alſo if the Tenant be not then ready to pay it; this is a Denial, which Jer me 
is a Ditleilin of the Rent. Litt. S. 233. 8 

3. Alſo if the Tenant, nor any other Man be remaining upon the Lands or fort, het 
Teneinents, to pay the Rent when he demands the Arrearages ; this isa > 1 a De. 
Denial in Law, and a Diffeitin in Deed, and of ſuch Ditlcitin he may at LK, 
have an Aſſiſe of Nove! Diſſeiſin againit the Tenant, aud ſhall recover the Fogg ns 
Seinn of che Rent, and his Arrearages, and his Damages, and the Colts Worte 
of his Writ and of his Plea &c. Litt. S. 233. Dental. Tae 

4. Aud it, after ſuch Recovery and Executioa had, the Rent le again de- 33 
ied unto him, then he ſhall have a Redifſe;/;n, and thall recover his nude won 
double Damages &c. Litr. S. 233. the Land, 
Tenant, or any for him be there, yet mult the Grantee demand it, becauſe without a Demand rg 
be no Denier in Law or in Ded. Co. Litt. 153. b. 


5. Of Rent-Seck a Man may have an Agiſe of Meridanceſtir, or a Writ % it is of 7 
of Hyel or Coſinage, and all other Manner of Attions Reals, as the Cate n 
lies, as he may have of any other Rent. Litt. S. 236. ſhects, which 
N is to be un- 
derſiood aſter Seiſin had by ſome of the Anceſtors of the Detendint ; for without an actual Seiſin, or 
Seiſin in Deed, none of theſe are maintainable. Co, Litr. 160. 


6. If Reat-charge be granted before Time of Memory, and wo Diftreſs or 
Sei/in had within Time of Memory, the Heir of the Grantee is without 
Remedy. Br. Rents, pl. 7. cites 14 H J. 1. 

J. A Man may diſtrain for Rent-Seck in 3 Caſes. itt. As it a Man 
holds of B. by Homage, Fealty, and 10 s. Rent, who takes Wite and 
dies, now the Wile thall have the 3d Part oi the Rent as a Rent-Seck, 
and for this Rent ſhe ſhall diſtrain, and this is iz favorem Doutis. 2dly. 
If there be Lord Meſne and Tenant, and the "Tenant holds of the Meine 
by 108. and the Meſne over by 1 d. now it the Lord Paramount pn e 
the Tenancy, the Meſne ſhall have the Overplus ot the Rent as a Rent- 
Seck, and may diſtrain tor it, becauſe the Rent was Reut-Service be— 
tore, and the Nature of the Rent is not chang'd by the Att of the Meſne. 
3aly. If the King has a Rent-Seck, he may well dittrain, Keilw. 104. 
pl. 11. Caſus Incerti Temporis. 

8. Aſſiſe was for a Rent-Charge deviſed unto him tor Liſe, whereot he 5 Rep. 55. b. 
had Seifen by the Hands of a Termor for Nears ; and whether this Seitin was > C. 
lucient to maintain an Aſſiſe, was the Queſtion? And held by all the 
Juſtices that it was mot a /{fficient Seiſin. Cro. J. 142. pl. 20. Mich. 4 
Jac. in B. R. Brediman v. Bromley 

9. 4 Ges. 2. 28. F. 5. Enacts that all Perſons ſhall have the like Remedy by 
Diftreſs, and by Impounding and Selling the ſame in Caſes of Rent-Seck, Rents 
 Affiſe and Chief Rents, which have been anſwered or paid for 3 Nears, 
within the Space of 20 Years before the firſt Day of this Seſſion of Parliament, 
er ſoall be hereafter created, as in Caſe of Rent reſerved upon Leaſe. 


6% (N. b) Re- 
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(N. b) Remedy for Rent. Where the Goods are talen i; 


Execution. 


1. 8 Ann, 14. L'Nacts, That 20 Goodsor Chattels whatſoever, Hing or being 
. 1 in, or upon any Meſſuage, Lands, or Tenements, which are or 


fall be leaſed for Life or Lives, Term ꝙ Years, or Will, or otherwiſe, ſhall beliab!; 


ro be taken by Virtue of any Execution, on any Pretence whatſoever, unleſs thy 
Party at whoſe Suit the ſaid Execution is ſued out, ſhall before the Renova! 
of ſuch Goods from off the ſaid Premiſſes, by Virtue of ſuch Execution or E's. 
tent, pay to the Landlord of the ſaid Premiſſes, or his Bailiff, all ſuch Su 
or Sums of Moncy as are, or be due for Rent ſor the ſaid Premiſſes at 
the Time of the taking ſuch Gods or Chattels, by Virtne of ſuch Executions, 
provided the ſaid Arrears of Rent do not amount to more than one Year's 
Rent; and in caſe the ſaid Arrears ſhall exceed one Nar's Rent, then the 


ſaid Party, at whoſe Suit the Execition is ſued out, paying the ſaid Landlord 


or his Bailiff one tar s Rent, may proceed to execute his Fudement, as he 
might have done before the makings 7 this Act; and the Sheriff or ci her Offi- 
cer is hereby impowered and required to levy aud pay to the Plaintiff as well 
the Money ſo paid for Rent, as the Execution Money. 

F. 8. Provided, That this Act fhall not prejudice the Crown, to recover aud 
ſeiſe Debts, Fines and Forfeitures due aud anſwerable to the Crown, 


(N b. 2) Remedy. By Egjefiment. Where there is N 
Diftreſs, or Tenaut in Poſſeſſion. 


1. 4 Geo. 2. L Nacts that as often as Half a Tear's Rent is due, and. 
28, K. 2. Leſſor has Right by Law to re-enter for Non-paymeit, he may, 
without any formal Demand or Re-entry, ſerde a Declaration in Hef fie for 
Recovery of the demiſed Premiſſes ; or if the ſame cannot be legally ſerved, or there 
is no Tenant in actual Poſſeſſion, then to fix the ſame on the Door; or if 119 
Meſuage, then on ſome notorious Place of the Lands &c. and it ſpall be deem 
legal Service, and fall be as a Demand or Re-entry. Aud in Cafe of Fre 
ment againſt the Caſual Ejector, for not confe/ſing Leaſe, Entry, and Oſter, 
it ſhall appear to the Court by Afidavit, or be prove upon the Trial, in je 
the Defendant appears, that Half a Tear's Rent was due before the Decla- 
ration was ſerved, and that no ſutficient Diſtreſs was to be found on the de 
miſed Premiſſes countervailing the Arrears then due, and that the Liſſir had 
Power to re-eater, he Wall have Fudgment and Execution ; aud if Leilee 
&c. ſuffer Judgment and Execution, without paying Rent and Arrenrs, 410 
full Cofts, and without filing any Bill in Equity within fix Kalendar -H 
after Execution executed, ſuch Lise Sc ſhall be barr'd of all Relief in 74% 
or Equity, ocher than by Writ of Error, to reverſe ſich Frdgment, du 
Leſſor Hall hold diſcharged of ſuch Leaſe ; but if VerdiEt be tor Delendant 
or Plainciif be Nonſuit, except for Defendant's not comfeſſius Leaſe, Fr), 
and Oufter, Defendant ſhall have full Coſts, but not to bar the Right of any 
Mortgagee, he paying the Arrears, Cofts and Damages, ang performing 
the Covenants E5c. as Leſſee ought to have done. 
S. 3. No Injunction againſt Procerdings at Law in ſuch Fjef wot, wks 
withia 40 Days after a perfet# Anſwer filed by Leſſor or Leſſons £20. {rl Ln 
ſee Cc. bringing into Court ſo much Money as Leffor of 14e Þ7 rrntaf/ fee 
fſewenr to be due, (over and above all guft Allowances) 2nd Cots tei 
ſaid Suit, to remain till hearing ihe Cate, or to fe pad 05 the leur on NV 
Cut 
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curity, ſuliject to Decree of the Court. And if ſuch Bill te filed within 40 
Days, and after Execution is executed, the Leſſor ſhall account tor ſo 
much only as he made, Bona Fide, without Fraud, Deceit, or wil ul Ne- 
glect, from his actual Entry ; and if it be leſs than the Rent, the Liſſee be- 
fore he ig reſtored to Poſſeſſron, ſhall pay what is ſhort. Provided it Letlee 
&c. before Trial, tender &c. the Arrears and Coſts to the Leſſor, his F'xc- 
cutors Ec. or to the Attorney in the Cauſe, then the Proceedings to ceaſe. 


(N. b. 3) Remedy for Rent. Tho' No Agreement can 
be proved. 


1. 11 Geo. 2. LNads that where the Demiſe is not by Deed, the Landlord 

19. H. 14. L. /all recover arcaſonable dati faction for the Tenements occu- 
pied by the TY endant in an Action on the Caſe for the Uſe and Occupation 
of rohat was 2 held or enjoyed; and if in Evidence on the Trial of ſuch Action, 
any Parol- Demiſe, or any Agreement (not being by Deed) whereon a certain 
Rent was reſerved, ſball appear, the Plaintiff in ſuch Action fhall not be 
nonſuited, but may make Uſe thereof as an Evidence of the Onautum of the 
Damages to be recovered. 


(O. b) Remedy for Rent Arrear, after Alteration of the 
Eſtate by him to whom the Arrears are due. 


1. IF A. be ſeiſed of a Rent-ſervice or Rent-charge in Fee, and grants Where a 

it over by Deed to B. and his Heirs, and the Tenant attorns, A, is Rent m"_—_ 
without Remedy tor the Rent Arrear before the Grant ; for diſtrain he can- 15 K i, 
not, and he has no other Remedy; becauſe all Privity between him and Fee, and the 
the Tenant is deſtroyed by Attornment to B. And A. has no more Right Rent is Ar. 
than any Stranger to come on the Land after ſuch translerring over the 75%" we to 
Rent. Agreed ; and faid to be agreed in Andrew Ognell's Caſe 4 Rep. om * 
49. Vaugh. 40. Hill. 21 & 22 Car. 2. C. B. in Caſe ot Dixon v. Harriſon. e ( of 


limſelf and 
bis Wife in Tail, Per Vaughan Ch. J. he may diſtrain for the Rent Arrear before the Fine levicd. 2 Jo. 
2. Witherhead v. Harriſon. 


2. It Grantee of Rent-charge (as above) regrants the ſame Rent to A. 12 Mod. 46. 
either in Fee, in Tail, or tor Lite, and the Tenant attorns, as he muſt to N 
this Reg rant, yet A. thall never be enabled to diſtrain tor Arrears due Ie. 
to him before he granted over the Rent; for now the Privity between 
him and the Tenant begins but from the Attornment to the Re-grant, 
the former being abſolutely deſtroyed. Per Vaughan. Vaugh. 40. in 
Caſe of Dixon v. Harriſon. 

3. Two Tenants in Common by a Deviſe of the Leſſor granted the Re- 12 Mod 45. 
ver/ton ky Fine after Arrears due, and atterwards bring Covenant againtt S. U 
the Aſſignee of the Leſſee. Reſolv'd, That the very Privity of the 
Contract was transferr'd by the Statute of H. 8. which gives the Aftion 
for and againſt the Aſſignees; and the Contract ſtill remains, tho' the 
Privity of the Eſtate is gone. And per Cur. Delt lies in this Caſe for 
Arrears of Rent, a Fortiori Covenant &c. And 288 accordingly. 

Carth. 289. Mich. 5 W. & M. Midgley and Gil 


ert v. Lovelace. 


(P. b) .drrears 
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Congeable, 
pl. 90. S. C. 


Sce this 
more at 
large at 


(N. b) pl. 1. 


S. P. Co. 
Litt 269. b. 


(P. b) Arrears recover d. At and {rom what Jie. 


1. T ORD and Tenant, and the Rent was Arrear, and the Tenant reco- 
vered by Aſſiſe, and the Lord brought Aſſiſe of ihe Rent, and reco- 
vered as tuell the Arrearages due before the Diſſeijun as the Rent due after 
Diſſeiſiu, but no Rent during the Diſſei/in , And the Poſſeiſion by Ditlei!;; 
does not determine the Arrearages due before; but the Rent for the 
Time of the Diſſeiſin was recouped in the Recovery in the Aſſiſe by the 
Tenant againſt the Lord. Br. Arrearages, pl. 17. cites 8 Aff: 37, 

2. He who re. enters for Condition for Non- Payment of Rent upon a Leaſe 
ſhall have the Land and the Rent allo, ſcil. the Arrearages. But Quzre 
it he does not enter within a Year or Half a Year after the Time of Ferfei— 
ture what Remedy tor the Rent 1ncurr'd alter the Time of the Re- entry 
Br. Arrearages, pl. 11. cites 6 H. J. 3 

3. Where a Rent is cxlinguiſbed during the Term by the Act of the 
Leſſor; As where Leſſee ior 20 Acres, rendring Rent, grants all his 
Eftate in one ol the Acres to J. S. and the Leilor confirms the Eſtate of 
J. S. which extinguiſſies the Rent in all the Acres, the Leſſor ſhall not 
avow tor the Arrearages of Rent Lefcre the Time of Confirmation and Ex- 
tinguiſhment. Ow. 10. Goddard's Caſe. 

4. Rent is teuder'd ro a Biſhop, who refuſed it, and afterwards was 
tranſlated to another See, Upon a Bill brought by the Biſhop the Lord 
Chancellor was clear of Opinion, That by Law the Plaintiti could not 
recover the ſaid Arrears, bur how tar the Flaintiſf was relievable in Equi- 
ty was the Queſtion; And his Lordſhip ordered Precedents ro be pro- 

uced, where there hath been a juſt Duty, but no legal Remedy; And 
ordered a Caſe to be ſtated. Bur it appearing, That the Plaintitt, belore 
he was tranſlated to the other See, would not accept the faid Rent; his 
Lordſhip, with Judges athitting him, were clear of Opinion, That there 
was Ho Ground in Equity to give the Plaintiff any Relief, and diſiniſs'd 
the Bill. 2 Ch. R. 60, 61. 23 Car. 2. The Biſhop of Sarum v. Noſ- 
worthy. 

5. $ Anne 14. S. 1. Enacts, That No Goods Sc. fall be taken in Excct- 
tion, unleſs the Party before Removal of them ſhall pay to the Landlord One 
Year's Rent. And the Sheriff &c. ſhall levy the Money ſo paid ſor Rent, 
as well as the Execution- Money. | 


(Q. b.) Cha geable with Arrears, Who. Altenees 


1. IN Aſſiſe in Writ of Entry in Nature of Aſſiſe of Rent, the Dem end 
ant ſhall recover againſi the Tenant all the Arrearages to the Time of th 
Diſſciſin, tho they are arrear for 20 Years, and the Tenant has not cot 
Tertenant nor Pernor but for a Month only. In ſuch Action of Land the 
Statute is, That every Tertenant ſhall anſwer tor his Time if the Ditiet- 
ſor be nor ſufficient to render Damages; But of Rent, he who is Le- 
nant at the judgment ſhall anſwer all the Arrearages, Br. Arrearages; 
pl. 13. cites 33 H. 6. 46. 2 
2. If there is Lord and Tenant, and Rent is Arrear, Tenant in ef, B. 
If the Lord accepts Rent orService of B. he ſhall lole the Arrears in Time 0! 
the Feoffor, tho? he made no Acquittance ; For atter ſuch Acceptance be 
ſhall not avow on the Feoſſee at all, nor on B. for u hat was due Þbetore - 
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29 H. 8. tit. Avowry 111. 

z. A. grants a Rent-Charge to B,— B. dies. A. infcoffs C.— C. infeofls 
D. ſeveral Years afterwards; and ſeveral Fears afterwards D. tiferffs H. 
Per 3 Juſtices againſt Anderſon Ch. J. E. ſhall be chargeable with the 
Arrears to the Executors ; But all agreed, That the Lord by Eſcheat, Te— 
nant in Dower or by the Courteſy, thould not be chargeable ; For the 
did not claim by the Party only, but by the Law alſo. 3 Le. 263. vl. 
353. Mich. 32 Eliz. C. B. Anon. 

4. It J. S. grants a Rent-Charge out of his Land for Lite, and the 
Rent is arrear, and afterwards wakes a Feoffrnent in Fee to A. and the 
Rent is arrear again in A.*s Time, and then A. infeoſts B. and the Rent is 
arrear again in B,'s Time, and then the Grantee dies, his Executor may 
have an Action of Debt againſt every of them for the Rent arrear in 
their ſeveral Times reſpectively ; For Qui ſentit Commodum, ſentire de- 
ber & Onus. 7 Rep. 38. b. The lait Reſolution, Mich. 5 Jac. C. B. 
in Lilingſtone's Caſe. 


(R. b) Remedy for Rent by Diſtreſs. 


B y Recoverors. 


1. 7 H. 8. 4. NAC TS, That Recoverors of Mancrs, Lands, Teue- If a Min 


ments, and Advowſons, their Heirs and Affiens, may had made a 


diftrain for Rents, Services, aud Cuſtoms, due and unpaid, and make Avow- 7 1 77 3 

. a . . 64 — 
ry, and juſtify the ſame; and have like Remedy for recoveriag them as the ,j, at th. 
Recoverors mig ht have done or had, albett the ſaid Recoverors were never ſeiſ= chaelmas, re 
ed thereof, ierving A 

f $0 Rent, and 

before Michaelmas he had ſuffered a Common Recovery, the Recoveror ſhould diſtrain for that Rent which 
the Leſſor before the Recovery could not; But it the Recovery had not been had, then he might have 
diſtrained, and ſo it is within the Statute, But it a Fine had been levied of a Manor, and before 4ttor:- 
ment the Conuſee had ſuffered a C:mmon Recovery, the Recoveror ſhould not diftrain Ec. becauſe the Co- 
nuſee, againſt whom the Recovery was had, could not. But this Act extended only to Diſtreſſes and A- 
vowries for Rents, Services, and Cuſtoms, and gave alſo a Form of a Quare Impedit. But upon this 
Statute it was holden, That the Recoveror could not have an Aion of Debt againſt the Leſſee for 
Years, nor an Action of Haſte againſt Tenant for Lite or Years ; and therefore Remedy waz provided 
in theſe Caſes by the Statute of 21 H. 3. 15. Co. Lit. 104, b. 


2. A. made a Leaſe for Life to B. and atterwards a Leaſe for Years to C. Void Marg 
rendring Rent. B. ſurrender'd to A. who ſuffer d a Coinmen Recovery to the ſays, It 


Uſe of F. S. One Queſtion was, W hether this Cale was out ot the Sta- Wer e 


f x g the Avowry 
tute of 7 H 8. cap. 4. or that J. S. could diſtrain and avow for the is good by 
Rent within this Statute ; For A. himſelſ, who ſulered the Recovery, the Words 
could not make Avowry. K nightly bid them demur if they would; of the Sta- 
0 » ue, and 
But the Counſel pray'd Day to another Term, and had it. D. 31. pl. that Co. 
210, 214. Hill. 28 H. 8. Litt. 104 b. 
agrees, 
That it is geod. 


6 * (S. b) Re- 
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(S. b) Remedy for Rent Arrear. By Statute. 


The Pream- 1. 32 H. 3. cap. 37. Oraſinuch as by the Order of the Common Lach 
rakes Ran F. I. the Executors or Adminiſtrators of Tenants in 


Statute Con 4 ye. h 4 . N + 5 
cerning Exe- Fee- Simple, Tenants in Fee-Tail, and Tenants for Term of Life of Rent- 


cutors or Services, Kent - Charges, Reut- cs, and Tee- Farms, have no Remedy 
Adminiſtra- 0 recover {rich Arrearages of the ſaid Rents or Fee-Farms as were due 
tors of le- unto their 7efrators in their Lives ; Nor yet the Heirs 75 ſuch Tefiator, mor 
T ie. * be & Perſon kaving the Rewerſien ot his Eſtate after his Deceaſe, may diſirain 
intended of or have any lawful Atl ion to levy any ſuch Arrearages of Rents or He- Farms 
Tenant Pur due tnto him in his Life, as is aforeſaid 5; By reaſon whereof the Tenants of 
guter Fic, 10. the Demeſnes of ſuch Lands, Tenements, or Hereditaments, out of which ſuch 
rn 2 Kents were due aud payable, auh, Right ought to pay their Rents and Farms 
lives, who at ſuch Day and Terms as they were due, do many Times heep, hold, and 


are alſo hol- retain ſtich Arreararves in their own Hands, fo that the Executers aud Admi- 
pen by = aiſtrators of the Perſoas, to whom ſuch Reuts or Fee-Farms were due, cannot 
double Re- have or come J. y the ſaid Arrearages of the ſame, tewards the Payinent of the 
medy ; but PL Pt) : 1 1 

after the Debts and Perfermauce of the Will of the ſaid Teftators. 

Eſtate for 

Life determined his Executors and Adminiſtrators might have had an Action of Debt by the Common 
Law, but they could not have dittramed, which now they may do by Force of this Statute ; For in that 
Point it adds another Remedy rhm the Common Law gave. Co. Litr. 162. a. b. 

A Rent-Charge was granted to J. S for 99 Years, if Je jo long lived. Lhe Rent being arrear, J. S. died. 
The Executor diſtrain'd and avow'd. The Court relolv'd, That this is not within the Stature ; For 
that provides Remedy where the Feſtator died ſeiſed of a Rent to him and his Heirs, or for Life, and 
by his Death there was not any Remedy for the Exccutor, as it appears by the Preamble of that Statute; 
But where he has Remedy by the Common Law by Action of Debt, as iv this Cate the Exccutor has, 
he cannot diftrain. Cro. C. 471. pl. 4. Paſch. 13 Car, B. R. Turner v. Lee. x n. 


A. an Exe- For Remedy whereof be it enacted by the Authority of this preſent Parlia- 
— meit, That the Executors and Adminiſtrators of every ſuch Perſon or Fer{ins 
Dough mito Whom any ſuch Rent or Fee-Farm is or ſhall l 4 d 

Debt for Mato whom any juch Rent or Fee-Farm is or ſhall be due and not paid at the 


the Arrears Time 6{ his Death, ſhall and may have an Attion of Debt for all ſuch Ar- 
of ſeveral rearages ogainf! the Tenant or Tenants that ought to have paid the ſaid Rent 
Rents, as or Fee-Farms ſo being behind in the Life of their Teftator, or againſt the Ext- 


<cell Cc bold : , . / 3 
e cifors and Admin;/trators of the ſaid Tenants. 


Rent, held 

ef the Manor of D. A eres Toft ator died fed. Per Cur. The Action lies not for Arrears of Copy- 
hold Renrs ; For the Statuie extends not to them, but o to Rents out of Freebhold; neither does it lie 
for the Free Rents unleſs the Lord or his Exccuter conveys a Privity beteyeen tre Tenant and the Lord, 
As by Attor1ment, Yelv. 135 Mich. 6 Jac. B. K. Appleton v. Doily.— Brownl. 102 S. C. by the 
Name of Appleton v. Baily, reported in almoſt the very fame Words. 


The Diftrefs Aud 21/5 furthermore it ſhall te lawful to every ſuch Executor and Admini- 
15 tne mote frator of any ſuch Perſon or Perſons, unto whom ſuch Rent or Fee- Farm (1! 
plain and . Jn | 55 "EN 
Certain Rel be due and uot paid at the Time of his Death, as is aforeſaid, to diftrain fer 
medy than /e Arrearazes of all ſuch Rents and Fee- Farms, upon the Lands, Tenemenis, 
the Hen aud other Hereditaments which were charged with the Payment of ſuch Renis 
of <4, 5 3 ; ; a TH at a 

For the ke. Of Fee-Farms, and chargeable to the Diſtreſs of the ſaid Teftator, 

tion of Debt muſt be brought againſt them that took the Profits e e the Rent came behind, or aga'nft their 
Lxecutors or Adminittrators, but the Diſtreſs may be taken upon the Land, be it either in the Tenant) 
own Hands or in the Hands any other that claims by er from him. Co. Litt. 162. b. 


A. ſeiſedet = So deng as the ſid Lands, Tenements, or Hereditaments, continue, remain, 


ans ig aud te in ive Set/in or Poſſeſſion of the ſaid Tenant in Demeſne, who 04377 
whereof 71mmediately to have paid the ſaid Rent or Fee-Farm, ſo being behind, is the 
vere uſually Jaid Teſt ator in his Life, "© 

lett for 3 

Lives by Copy, according to the Cuſtom &c. granted a Rent-Charge to J. F. for Lite, Pro Conciiio iq 
pendendo, and after wards cozvey'd the ſaid hanr to B. in Tail. The Rent was arrear. / J. died. ©. © % 
and 


e Lord, 
by the 


ili vi- 


niche 
Reni! 
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and the Manor deſcended io C his Son, «ho gras ted a Copybold to D. The Exerntors of T. & G D. 
or the Rent. Fenner conceiv'd, That they could not; Becauſe this Land did not continne in the Self 
and Poſſeſſion of the Tevant, and that here C. was Itſue in Tail, and fo claims not by B. his Father only 
but per Formam Doni. But Periam and Windham contra; For the Statute extends not to an Action of 
Debt only, bur alſo ro Diſtreſs and Avowry. And Windham and Rhodes held, That the Coy 0!der 
claims not by the Lord only, but alſo by the Cuſtom ; but that is not any Part of his "Pitle, bur only 
appoints the Manner how he ſhall hold. That the Poſſeſhon continues here in C. For the fn of 
the Copy holder is his Poſſeſſion; ſo as if D be outted, C. ſhall have an Aſſiſe. And lo the ſtrict YWords 
of the Statute are obſerved ; For ibs Heiſen and Pelle Mon continue in C who claims only by B who was 
the Tenant in Demeſne, that ought to pay the Rent. But Fenner anſwer'd, That the S:ifin ant Poſe 
ſeſſion intended by the Statnte is the very actual Poſſeſhon, viz. Such in which the Diſtreſ; may be ta- 
ken; which, he ſaid, could not be in a Freehold without an actual Poſſeſſion. 
tot. Cur, That the Copy holder ſhould hold the Land charg'd 2 Le. 152. 

The Executors of Sir William Cordel v. Clifton. 3 of 59 

of Weſtmoreland's Caſe, reported almoſt in the ſame Words 
It was inſiſted by Littleton, That none are Yan in Demeſne but he who is in Poſſe Tion, and there 

fore if one grants a Rent-Charge for Liſe, and then makes a Lenſe for Years, that during theſe Years he 

ſhall not be charg'd for Arrears then incurr'd ; For by the Statute none is chargeable hut the I 


i C1.1Ntf 
in Demeſne, who ought to pay the ſame, and the Tenant for Years ought not to pay it; and the Law 
Jays the Charge upon him, and not upon the other Tenant, during the Term. But Walters of a con- 
trary Opinion held, That the Leſſor may enter for ail the Arrears charg'd; Becauſe he is the eros 
that ought to pay it, and the Tenant is Hot charg'd, but only there is a Neceſſity for him to pay it to 
prevent a Diſtreſs. But this was not rui'd, it being a Trial by Order of the Exchequer-Chuniihor, g 
try if uch Rent was granted or not. Lict. Rep. 93. Trin. 4 Car. in the Exchequer, Bing nam e 
Parkhurſt. a 


But it was agreed per 
I. 185. Hill. 15 kliz. CB, 
pl. 87. S. C. by the Name of the Earl 


Or in the Seifin or Poſſeſſion of any other Perſon or Perſons claiming the ſaid It was mov'd 
Lands, Tenements, and Hereditaments unh ty and from the ſame Tenant by 1 
Purchaſe, Gift, or Deſcent, „ ee 
Uh eto . 
the Rent is behind, B. dies, A. infeoffs C. of the Lands in Fee, cih divers Years after inſeofs i di- 
vers Ycars after infeoffs L. And it was holden by Walmſley, Periam, and Windham ] againſt Anderton 
Ld. Ch. J. That E. ſbould be chargeable with the faid Arrearages to the Executors of A. 1 Le 502, 303. 
pl. 418. Mich. 26 Eliz. in B R. Anon. — But they ail agreed, That the Lord ty el eat, Tenant in 
Deer, or by the Curteſie, ſhould not be charged; For they do not claim in by the Party only, but at 
by the Law. I Le. 302, 303. pl. 418. Anon. 3 Le. 263. pl. 353. S8. C reported in almoit the ſane 
Words. 

A. ſeiſed of a Reverſion in Fee after the Petrrmixation of a Leaſe of zo Years, then in Heine, granted x 
Rent Charge our of the Land to 7. S. The Term for 30 Years expired ; then A. infe:ff 'd h. in Fee. 7. 
made his Exec utors and died. . made a Lenſe at Hill, The Executors J. F. diftrained for Ariears 
due in the Lite of J. S. before the [*xyiration of the Term of $0 Years. It was objected, "That this Caſe 
was out of the Statute, which extends orly to Tenants in Demcine, who immediately ought to have piid 
it, who in this Caſe was the Grantor, and tho who claim only by and from him; whereas the Leſſec 
at Will did not claim from him but from rhe Feoltce. It was refolved, That the Arrears duc in the Lite 
of J. S. were loſt at the Common Law. Bur adjudg'd, That tho te leer at Hill claims not immedi. 
ately from the Grantor, yet he 7s <vithin the nt; For where Things are due in R ight and Verity, and 
become remedileſs by the At ef God, yiz. By the Death of him to whom they are due, Statutes giv- 
ing Remedy in inch Caſcs ſhall be conſtrued bountifully, and to extend the Remedy proporttonab!y to 
the Miſchief intended to be cured by it, agreeable to the Intent of the Makers; and therefore the 24 
Feoffee, and ſo en in Infinitum, ſhall be charged by Virtue of this Act. And ſome thought the 2d Gran- 
tee within the very Words; For tho' he is not in (by) the Grantor, he is in ( from Lim) For (from him) 
is tantamount to (ander him) and that the Word (And) ſhall be taken for (Or) and that the Word (cxly) 
meant, Thar he muft claim only Under the Tenant in Demeſne, and t Paramount; As if Tenant in il 
makes Feoffment in Fee, and dies, and the Diſcontinnee charges the Land with a Rent in Lee, ard then 
infeoffs the Iſſue in Tail ci in Ave, fo that he is remitted ; Now in this Cafe this Word (Only) tas tg 
Operation, For now the Iſſue claims by Title Paramount. But if the 'Fenant makes Fei hm: in {eg 
to the U% of another; in this Caſe, Ceſ'y que (Je does not claim only by the Feoitor, but by the £14. 
lute alſo; and he is net in En le Per, ard yet he claims under the Feoffor ; and this was the Iitent of the 
Act. 4 Rep. 48. b. 50. b. Andrew Ognel's Caſe. 

So if Tenant makes a Gift in Tail, and the Donee dies, the Iſſue in Jil is within tl is he: Por he 
claims (only) urder the Title and Eſtate of the Tenant in Demeſue, tho' lie does not claim oily by De- 
ſcent, bur alſo per Formam Doni. Ibid, : 

So if Tenant in Jail be, the Remainder over in Fee, the Iſſue in Tail is within the Stature, contrary 
to the Opinion in Pl. C. in Panxtli's Caſe, 4. b. 4 Rep. 50. b. Hill. 29 Eliz. Ch. Ard 
Opnel's Caſe — Co Litt. 162 b. cites S. C 4 Le. 115. pl. 214. S. C. by the Nam: of Oynct v. 
Underhill. Adjudg'd. 

If the Tenart makes a Lecſe for Liſe, the Remainder for Lite, the Remainder in Fee, the Ton: 1 (in | i/) 
pays not the Reni we to the Lord, the Lord dies, the Tenant for Life dies; the Executors cannot ditt 
upon him in Remainder, becauſe he claims rot by or from the Tenant for Life; and ſo it is of a Revertign, 
tor the Cauſe aforeluid. Co. Litt 162. b. 


I 
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If A. bas In like Mauncr or Form as their ſaid Teſtater might or onght to have done 
Meere in his Life-Time ; And the ſaid Executors and Adminiſtrators ſhall for the 
vice Or Rent- 5 „ 3243.0 : I 9 * 
(arne ia ſauue Di/treſs, lawſully make Avowry upon their Matter aforeſaid. 
Fee or for 
Lite, ard the Rert is arrear ; and after A. grants over the Rent to J. F. and the Tenant attorns, and 4 
Vies, his I eecurors are not within this Branch; For by the Granting it over the 4rrears were loſt, ard 
«vere nt d, tothe Teftator at the Time of his Death, as the Statute ſpeaks ; And the Concluſion of the {id 
Branci is, (/» as large and ample a Manner as the Teftator might andought to hate) whereas after the ſaid 
Grant A. the Teſtator himſelf, nor any other, could diftrain or have any Remedy for the faid Arrears : 
ard in the Clau'e next preceding touching the Action of Debt, the Words are (Unto «chom any fuch 
Rent or Fee Farm is or ſpall be due and net paid at the Time of his Death) ſo that the Act gives no Remedy 
«ben the Tefiater by his exon Act kad diſpenſed with the Arrears, but when they were due to him at the 
"Time of hie Deat!t, and by the Act of God became remedileſs Agreed per tot. Cur. 4 Rep. 50. b. 
51. a Hill 29 Elia C BB. in Andrew Caſe. — Vaugh. 40. in the Caſe of Dixon v. Fars 
riſon this Caſe having been cited, Vaughan ſaid, He agreed this Caſe; For after the "Tenant ar- 
tr: *{ ſuch Grantor is without Remedy for the Rent Arrear before his Grant; for diſtrain he cannor, 
14d other Remedy he has not; Becauſe all Privity between him and rhe Tenant is deſtroy'd by the At. 
tornment to the Grantee, and he has no more Right than any Stranger to come nron the Land, after 
ſuch trans Forring over of the Rent. And he faid he ſhould likewiſe agree another Caſe, That if ſuch 
Gran tee ſhould re-grant the ſame Rent back to the Grantor, either in Fee, in Tail, or for Life, and 
the Tenant attorns, as he muſt to this Re-granr, yet the firſt Grantor ſhall never be enabled to diftrain 
tor Arrevrs due to him before he granted over the Rent; For now the Privity between him and the Te. 
pant begins but from the Attornment to the Re-grant, the former being abſolutely deſtroy'd, und the 
Tenant no more diſtrainable for the ancient Arrears than he was upon the Creation of the Rent, for 
Arrears incurr'd before, till firſt artorn'd. 

So if there be Lord and Jenant, ard the Rent is behind, and the Lord grants att ay his Selig niory, and dies, 
the Executors |} all late ro Remedy for theſe Arrearages for the Reaſon beforc-mention'd. Co. Litt. 
162. b. 


F. 2. Provided always, That this Ati, nor any Thing therein contained, 
Hall not extend to any ſuch Manor, Lordſhip, or Dominion in Wales, or in the 
Marches of the ſame, whereot the Inhabitams have uſed Time out of the Mind 
of Man, to pay unto every Lord, or Ouner of ſuch Lordſhip, Manor, or Do- 
union, at his or their firſt Entry into the ſame, any Sum or Sums of Money 
for the Redemption and Diſcharge of all Duties, Forfeitures, or Penalties 
coherewith the ſaid Inhabitants were chargeable to any of their ſaid Lords 

Anceſtors or Predeceſſors before his ſaid Entry. 
Rent- S. 3. And further be it enatted by the Authority 12 That if any 
pen e ws Man who now has, or hereafter ſhall have in the Right of his Wife, any 
dw, Fate in Fee-Simple, Fee-Tail, 1 tn Term of Life, of or in any Rents or 
Feme Sole Fee-Farms, and the ſame Rents or Fee-Farms now be, or hereafter ſhall be duc, 


tor Lite. behind, and unpaid in the ſaid Wife's Life, then the ſaid Husband, after the 
he Rent Death of his ſaid Wife, his Execuiors and Adminiſtrators, ſhall have an Ac- 
Cork tion of Debt for the ſaid Arrearages againſt the Tenant of the Demeſne that 


Sac tool i , Do - 
Baron The ought to have paid the ſame, his Executors or Adminiſtrators. 


Rent was Aud allo the ſaid Husband, after the Death of his ſaid Wife, may diftrain 
1941 arrear: for the ſaid Arrearages in like Manner and Form as he might have done if his 


pe wet | Wife had been then living, and make Avowry upon this Matter, as is afore- 


brought ſaid. 

Debt againſt 

the Heir of the Grantor, who was the Tenant of the Land charg'd, for all the Arrears, The Writ 
was awarded good, and he had his Judgment by reaſon of this Stature. Bendl. 263. pl. 273. Hill. 1; 

Eliz Sharp v. Poole. Kelw. 214. b. pl. 28. S. C. And, 47. pl. 120. S. C.-— Co. Litt. 162 

b. cites S. 4 Rep. 51. a. in Ognel's Caſe, cites S. C. and adds, That 2 Objections were made 
againſt rhe Baron's having the Arrearages before the Coventure ; 1ſt, Becauſe by the Common Law tl: 
Executors &c. of the Feme might have had Debt for the Arrears before the Coverture, and that the 
Statute, as appears by the Preamble, provides Remedy, when the Executors &c. of him to whom the 
Fent was due cannot have or come by the ſaid Arrears &c. ſo that the Makers of the Act did not in- 
tend to give Remedy where Remedy was at Common Law, nor change the Remedy at Common Law 
for another. 2dly, That this Branch touching Baron and Feme gives him Remedy for the Arrears du: 
in the Wife's Life, ſo that the Arrears ought to incur while ſhe was a Wife, and not before. But re- 
ſolv'd uvanimouſly, That by the ſaid Branch he ſhall have the Arrears incurr'd in the Life of his 
Wife. And this cannot extend to Arrearages during the Coverture ; For the Common Law gave him ſuch 
Arrearages, and therefore when the Statute gave ebr to him for the Arrears, this muſt mean ſome- 
thing further, and ſhall be conſtru'd of Arrears due before; And the Stunte by naming her (Wife) 
intended only to deſcribe the Condition of the Feme, and not to imply, That the Arrgars ſhould incur 
after the Coverture. 
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S. 4. And likewiſe it is further enatied by the Authority aforeſaid, That if A deviſed a 

"a . a Ws ; P 4 ; 
any Perſon or Per/ons who now has, or hereafter ſball have any Rents or Fee 27 3 
Farms for Term of Life or Lives of any other Perſon or Perſons, and the Jad Lied ©. 
182 1 Fun p » 1& . / *. ks 
Reat cr Fee- Farm now te, or Vereafter ſvall be due and behiad, and unpaid in ad did, 
the Lite 0; Juch / 'erſon or Perſonas, for whoſe Life or Lives the Eft ate of the then the 
ſaid Rent or Fee- Farin did depend or conttane ; and after the ſud Per.on or =_ of 1 

* jp | 2 , SA as . „ 8 7 5 ae A 
Terſons do die, then he unio whom the ſaid Rent and Kee-Farm was due in | 40 ert 
Ferm aforcſaii, M Executors aud AHdliuiuiſtrators, ſhall and may have an t D. jor Jus, 
Attion of Debi againſt the Tenant in Demejne, that ought to have paid the Remainder 
ſame when it was firſt due, his Executors and Adminiſtrators z And allo diſs e ee. 

; ” Th 2 _ , 4 , AI > * 3 7 -- 6 Ine KR owt 
train for the ſuiue Arrearages upon ſuch Lands and Tenements, out of whrch gg; ;1. eg 
the ſaid Rent or Fee-Farins were iſſuing aud payable ; In ſuch like Aluuner for ſeveral 
and For as he ought or might have dine, if juch Peron or Perſoas, by whoſe Y cars tm the 
Death the aforeſaid Hſtate iu the [1:4 Rents and Fee-Farms was determined 5 , 

. h 7 . 2 0 41. 0 
and expired, had been in full Lite, und at dead; and the Avowry fer the «ery lg 

ty , * 5 . — 4+ 6 3 
Teking of the jame Diſtreſs to be 11:4; in Manner and Form ajoreaid. and after- 
| ward . 

diſtraixed E. for all the Arrears incurr'd in the Life time of D. The Queſtion was, It E. ſhall be 
charged for all the Arrears by this Act. Kefolv'd and adjudg'd, I hat the Remainder- Nan is charg'd 
by the laſt Part of this Clauſe of the Statute, according to the exprets Letter thereof; And the 
ſeveral Indiurg and Penning of the iormer Part concerning Viſtrets given to the Executors, and 
of this Branch, ſhews the Intent cf the Makers to make a Diverſity of Remedies and Uroviſces, or 
otherwite they would have uted the fame Words, And in this Cats all the Lund was charged with 
the Kent, aud the F eir held it fo charged, and hen he wade the Leaſe for Life, Remainacr over in 
Fee ; the Kerratncer-Man was Chargea9:e, and might have bcea dittrain'd by the Common Law for the 
Arrears, and tho by the Act ot God (viz) By the Death of C. rhe Tenant for Life, D. was di abled 
to diſtrain upon him, yet that is ſupply'd by the la Part of the 2d Branch, which gives the Grantee 
Power to dittrain as if the Ceſty que Vie had been alive. And Judgment accordingiy. 5 Rep. 118. 
a. b. Paſch, 1 Jac. C. 8. Edrich's Caſe. Co. Litt. 162. b. cites S C 

Judgment againſt 7 enant for Lije of a Rent. CH arge, and a lloieiy of the Rent <vas extended by Flevit, 
and more Kent being in Arrcar, A. died; And tue Queitton was, ether the Tenant by Flevit miolt 
eiftrain after the Peas of A. for the Rent due in . Lije Time by this Branch of the Statute. It was 
argu'd, That Tenant by Elegit was ſuch a one as was in for the Lite of another within this Stature, 
and therefore might. Newdigate J. thougat he wis in by Act of the Party, and fo within the Statute. 
But Glyn Ch. J. and Warburton held the Diſtreſs is nor good, but that he might hive Debt. And 
Glyn ſaid, That this Diftreis is founded upon an Act of Parliament, and that all erh whe are in by 
an Act of Parliament are in En le Poit, and if { he cannot diftrain. And add Accordiugly. 2 
Sid. 28, 29. Mich. 1657. and pag. 62. Hill. 2057. Pool v. Neel. 

A. ſeiſed in Fee granted a Rent-Charge of 621. per Annum to ] S. for his Life out of the Manor 
bf T. with a Claule of Diſtreſs for Non pay ment within 20 Days, if demanded. JS. male W. K. 
his Executor, and died. I he ſaid W. R diſtrain'd for 16251. being for 15 Years Rent in Arrear, in 
the Life-time of his Teſtator. It Was inſiſted, Thar the FErecutor of a Perſon to «v1 a Rent arne gas 
granted for his own Lije was not within this Act, wuich is to be under flood of Eyiocurors of Tenants por 
auter Vie on the Life of Ceſty que Vie. But it was refolv'd, That this Ca'c is within the Statute 
2 Lutw. 1227. Paſch. 8 W. 3. Eoole v. Bell. 


- — — — — 


2. If a Man makes a Leaſe for Life or Lives, or a Gift in Tail, reſerv- 
inz a Rent, this is a Rent-Service within this Statute. Co, Lit. 162. b. 
3. For the Arrearages oft a Nomine Pane, and tor Relid as lor Aid 
Pur faire Fits Chivaler, or Pur File maricr ; This Statute giics no Ke— 
medy ; For, for the Arrcarages of tne Nomine Pn, the Grantee Hie, 
may have an Action of Debt, aud conſequent!y his Execatcrs or Admanittru- 
tors; and yet the Nomine Pane, as an incident to the Rent, ſhall de- 
ſcend to the Heir. For Ke the Lord cannot have an Action of Debt 
but Diftrain ; but his Executors Ly the Common Law fhall have an Actt- 
on of Debt; For it is no Rent, but caſual Improvement of Services tor 
the ſaid Aids. It the Lord does levy them, the Son and Daughter re- 
ſpeRively ſhall have an Action of Debt againſt rhe Executors or Admini- 
rators of the Lord; and if they have nothing, then againſt rhe Heir; 
bur this is by the Statute ot W. 1. Note, That a// Mauner of Ar- 
rearages of Rents iſſuing out of a Freehold or Inheritance, whether they 
be in Money, or Corn, or Cattle, Foul, Pepper, Comin, Vittual, Spurs, 
Glyves, or any other Profit to be delivercd or yielded, and whether they 
be annual or every 2, 3, or 4 Hears, or the like, or within this ia 0 
6 J. bat 
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But Work- Days, or any corporal Service, or the like, are ct within this 

Stature, Co. Litt. 162. b. 
4 Rep. 49- 4. A. made a Leaſe for Life rendring Rent. The Rent was Arrear. A, 
b. 55 Og: lied. It was a Queſtion, Whether the Exeeutors might diſtrain, or have 
tate Debt, inaſmuch as the Words of the Statute ſeem ro mean only Rents in 
Common Groſs &c. in Fee, Fee-Tail, and tor: Lite and not to extend to Rents 
Law the incident to Reverlions ; and ſays, That it ſeems by 10 H. 6. and 37 H. 
2 rage 6. fol. 39. The Action of Debt by the Common Law lay tor Rent re- 
Lite Sth ſerved upon Leaſe tor Lite, atter the Death of the Leſſor, for the Exe- 
Tenant for cutors or Adminiſtrators ; And ſeveral thought that this Caſe ſhall be in- 
Life could rended within the Purview of this Statute. D. 375. b. pl. 20. Paſch. 


not have i 
Debt. de 43 Eliz. Anon. 
that after the Eſtate for Life determined the Action was maintainable. cites 9 H. 6. 43. 14 H. 6. 26. 


19H. 6 43. 32 Eliz. ;. tit Debt F. N. B. 121. (C) accordingly. 


Ou. 117. 5 A Grant of [a Rent] Charge to G. B. for Life, with a Clauſe of 
1 no > Diitreſs, then the Grantor made a Leaſe of the Lands 20 IV. S. for Years, 
bert v. and alterwards granted the Reverſion to R. L. for Life; the Rent was in 


Lambert v. 


Auſten 8. C. Arrear, C. B. died, the Term for Years expired, and the Executors of G. B. 
the Court diſi rained for the Rent, Arrears of Rent due in his Lie- time; and ad- 


* e e judged, That the Diſtreſs was well taken upon the Statute 23 H. 8. cap. 
ad ken 37. becauſe the Rent did not iſſue out of the Term bur out ot the Free- 
that the Di- hold. 3 Nelſ. a. 113. pl. 9. cites Owen 117. Lambert v. Auſten. 

ſtreſs was 

well taken upon the Statute of 37 H. 8. cap. 37. for the Reaſon here mentioned ; but by Popham and 
Clench contra; For the Termor ought to pay it, becauſe he takes the Profits of the Land Cro. E. 
332. pl. 12 Trin. 36 Eliz. B. K. S. C. and the Court divided, and Gawdy and Fenner held, Thar the 
Terant of the Freehold is only to be charged; for an Aſſiſe lies only againſt him, and he is the Party 
that is to attorn ; and the Leflze for Years is only chargeable for his Cattle being upon the Land, as a 
Stranger M11 be in that Caſe; and the Intent of the Statute was only to go Remedy againſt him who 
was chargeable in the Life of the Teſtator; And Fenner ſaid, If Leflee for Life grants a Rent-charge, 
and ther makes a Leaſe for Years and dies, Debt lies for this Rent againſt the Executorsof the Tenant 
for Life, and not againſt the Teuant for Years, for he is not the Party chargeable, and in this Caſe, if 
no Sc ſin was had, there Is no Remedy; For Tenant for Years cannot give Seiſin, and a Releaſe of this 
Rent wuſt be io the Tenant for Life, and not to the Tenant for Years. Clench and Pop- 
ham cuntia, That the Tevant for Years is only chargeable in Debt for the Rent incurred during 
the Years, and rot the Tenant of the Frechold, and both are chargeable, one with an Aſſiſe, 
aid i. other with a Dittre's during the Eſtate; Then it is to be conſidered in this Caſe who is 
chargeabie by the Intent of the Stature ; If Tenant per auter Vie grants a Rent, and Ceſty que Vie dies, the 
Grarie of 11. Rent dies, the Executors of the Grantee have no Remedy by the Statute; tor the Statute giv- 
ing the Diſtreſs turends the Party that properly and uſually is to be diſtrained, which is the Termor in 
Poſieſſlon, and thoſe that come in Privity under him; but ſo is not he in the Reverſion; And therefore 
in this Caſe the Executors cannot diſtrain, but only have an Action of Debt, and the Statute gives the 
Diſtrets upon the Tenant in Demeſue whichis chargeable immediately, and not on him in the Rever- 
lion, except his Cattle come upon the Land by Elkave. Fenner, if Tenant in Tail grant a Rent- 
charge, and then makes a Leaſe he Years according to the Statute, and dies, the Iſſue ſha!l hold it diſ- 
charged, and the Grantee ſhall not diſtrain during the Term. Quod Gawdy conceſſit, & adjornatur. 


6. A Reverſioner in Fee on an Eſtate for Life deviſed a Rent of 4 /. per 
Annum to J. S. for Life. J. S. made his Executors and died; The Exe- 
cutors diftrained, and avowed for that Rent: He ought to aver that the 
Land remains in the Seiſin of the Tenant that ought to pay it, or in the 
Hands of ſome other that claims by him by Purchaſe or Deſcent accord- 


ing to the Statute of 32 H. 8. 37. Cra. E. 547. Hill. 39 Eliz. C. B. Myles 


v. Willoughby. 

Gawen v. 7. A. ſeiſed in Fee granted a Rent to B. and his Heirs for the Life of F. 
13 on. $' zB. by Will deviſed it to C. The Rent is Arrear. F.S. dies. C. di- 
pl. 5. Tin.” ſtrained. The Court inclined, that by this Statute, one that has a Rent 
43 Flix. that Pur auter Vie may after the Death of Ceſty que Vie diſtrain for the Rent 
all the Juſ- incurred in the Lite of Ceſty que Vie, if the Land be in the Poſſeſſion of any 
n 38 Perſon that was chargeable with the Rent in the Lite of Ceſty que Vie; 
treß by C. But whether C. was well intitled to the Rent was a Doubt which de- 
was main- pended upon 2 Point. 1ſt, It by the Common Law ſuch Rent 2 

»ilable. 
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n 547 
viſable, and the Court agreed, Thar it was not. 2dly, It it be deviſable tainable by 
by the Statute 32 & 34 H. 8. and Gawdy and Fenner held it was, tho? this Stante; 
it be only a FranMnement deſcendible; But Popham econtra. All a- bereufe che 
greed that no General Occupant could be ot it; and if ic was deviſable 1 
by the Cuſtom, that the Deviſe would prevent the Occupancy, Mo, 625. rind, 
pl. 858. Mich. 42 & 43 Eliz. Gawen v. Rautes. and the 


1 Rent was 
due before; and it is within the Intent of the Statute, altho' it was not for his own or andther's Life 
but Quaſi a Fee. , 


8. ARent-charge was granted to the Detendant's Teſtator /r 40 Years 
with a Clauſe ot Diſtreis in the Deed, That the Grantee and his Heirs 
might diſtrain tor the Rent during the Teri, In Replevin the Detendanr 
as Executor, avowed tor this Rent. It was held that the Executor hall 
have the Rent, and dittrain tor it, and not the Heir. Cro. 644. pl. 50. 

Mich. 40 & 41 Eliz. B. R. Darrel v. Wilſon, 

9. The Lord of a Copyhold Manor, where Copyholders are for Liſe, Bu Holt 
grants Rent-charge out of all the Manor; one Copyhold eſcheats, the Lord alu, That 
grants that again by Copy; the Queſtion was, It the Grantee of the Copy- Deas Wald 
hold ſhall hold ir charged or not; and by the whole Court but Fenner he , 2K pn 
ſhall not hold it charged, becauſe he comes in Paramount the Grant, that iJuing out 
is, bythe Cuflom; The fame Law of Statutes, Recognizances, or Dowers; of a Copy- 
but the 1oth of Eliz. Dyer 270. by the whole Court, that he ſhall hold it bold; but 
charged; bur this hath been denied tor Law ina Cale in C. B. between oe 
Swatne and Becket, which ſee Trin. 5 Jac. But to Coke J. it ſeemed ed of that 
that if a Copyholder be of 20 Acres, and the Lord grants Rent out of thoſe 20 Mutter, and 
Acres in the Tenure and Occupation of the ſaid Copyhelder (and names him) e WY: 
there if this Copyholũ eſcheat, and be granted again, the Copyholder thall 1 ” 5 
hold it charged, tor this is now charged by expreſs Words. Brownl 1:5. thar \ 


208. Sammer v. Force. (uit- Reus 
Is hot wichin 

the Statute of 32 H. S. cap. 37. and therefore an Executor cannot bring an Action of Debt for the Ar- 

rears, Carth. 91, 92. Mich. 1 W. & NI. BB. K. 1a the Caſe of Shuttle worth v. Garnett. 
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to. In Debt by an Executor for the Arrears of a Rent- charge upon the 
Starute of 32 H. 8. the P/:intiff declares, That the Detendant in the Lite 
of the Teitator did enter into the Land, out of which the Rent was iftuing, 
and occupied it, and took the Profits thereot by the Space of 5 Fears, and 
demands the Arrears of the Rent tor that Time; And after a Verdict tor 
the Plaintiff, it was moved that the AtZion will nit lie for the Arrears a- 
gainſt the Occnpiers, tor the Starure gives it againit the Tenant of the 
Land; To which Hale anſwered, That at the Common Law the Action 
lay againſt him that took the Profits of the Land, and againſt rhe Hul- 
band that was ſeiſed in Right of his Wife. C. 4. 1ol. 49. 2dly. That this 
Action is given in Lieu of a Diſtreſs, and the Beaits of the Occupiers 
were chargeable to the Diſtreſs. zdly, That it would be convenient [| 1n- 
convenient] that the Plaintiff thould be compelled ro inquire out in 
whom the Eſtate was of Right; But Judgment was itayed, and Roll 
doubted of the Cafe ; bur inclined againit tne Plaintiff, All. 62. Paſch. 
24 Car. B. R. Dunſh v. Smith. 

11. Leaſe to the Plaintiff tor Years, Habendum De Anno in Annum 
quamdiu ambabus Partibus placuerit, to begin the 25th of March, paying 
tor the ſame 20 J. yearly, by equal Portions at Michaelmas and Ladty- 
Day; "The Rent was behind at Michaelmas, and A. died in fanuary fol- 
laing, having made the Plaintiff his Wife, his Exccutrix, and the di- 
ſtrained for the 10 l. Rent due at Michaclmas to the Teſtator, the Cattle 
ot the Detendant he 19th of April following, Er 11 & c. Upon this ſpecial 
dict, Whether it was for 2 Years certain, according to 3 Cro. 775. 
(which they agreed to be good Law) or nor, the Court did not deter- 
mine; but they agreed, that if the Parties in ſuch a Leaſe do * the 

car 
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Year, the Will cannot be determined till the End of the Year, as 3. Cro. 
575. and Q. Br. Leaſe 53. and in this Caſe, tho' Agdiet in My; 
and the Death of one ot the Parties determines the MIl, yer here the 
Defendaut was to hold the Land till the 25th ot March, and the halt 
Year's Rent at Michaelmas belonged to the Plaintiſf as Executrix, and 
the halt Year's Rent, which became due the 25th Day of March follow 
ing did belong to the Heir, with the Reverſion; but in this Cafe the 
Plainriti had judgment; for tho' the Detendant had a Right to the 
Rent due at Michaelmas, yet ſhe could not diſtrain tor it after the 2 51h 
of March, becauſe the former Leaſe at Will made by the Teſtator was 
then determined. Holt's Rep. 417. Mich. 5 Anne. Crockerell v. 
Owerell. 

12. A. was 'Tenant in Tail ſubject to a Rent-Charge for Life of B. 
who died, the Rent being Arrear; 'TheQuettion was, How far the Ile 
in Tail thould be liable tor the Arrears incurred in the Lite of his An- 
ceſtor. Ld. C. Cowper was of Opinion, That the Statute 32 H. 8, zy, 
only provided what was juſt and equitable, that he who thould have 
paid thould itill be liable to an Action of Debt, or Diſtreſs of the Exe.. 
cutor or Adminittrator of the Grantee of the Rent-charge ; And ſo a- 
gainſt any claiming under him, by Purchaſe, Gift, or Deſcent; but ex- 
tends ut to the Iſſue in Tail who claims not under, but Paramount. That 
rhe Tenant ought to have paid the Rent; That it is true, whilſt the 
Rent-charge was continuing, the Iſſue in Tail was liable to be diſtrain- 
ed tor the whole Arrear, which was incurred in the Lite-rtime of his An- 
ceſtor ; but that was Summum jus, and the new Remedy given by the 
Statute does not carry it ſo far; had this Cafe been within the Statute, 
yet the Plaintiff's Remedy was at Law, and not to be aided in Equity, 
or the Remedy altered or changed irom a Diſtreſs to a Receiver or Pot- 
ſeſſion. 2 Vern. 612, 613. pl. 550. Trin. 1708. Ld. Fairlax v. Ld. Derby, 

13. 8 Ann. cap. 14. S. 4. Enacts, Tuat zt ſhall be lawfal for any Perſon, 
having Rent due upon any aſe for Life, to bring an Attion cf Debt for fuch 
Arrears, as upon a Leaſe for Tears. 


(T. b) Diſtreſs. By whom. 


A. ſeiſed in 1. JF a Man has Land for Years, and grants all the Term rendring Ret 


Fee of cer- an * „ 
A he cannot diſtrain. Br. Dette pl. 39. cites 45 E. 3. 8. 


leaſed them to N. for 99 Tears in Conſideration of 300 I. and B. re demiſes the <:bole Term to 4. rendring 20 |. 
Rent per Jun (the Intent of the bargain being to ſecure an Annuity of 20 1 to B. which he purchaſed 
with the zog 1.) then .4 died, and the Defendant entered upon thoſe re-demiſed Lands as Guardian to her 
Sow. In this Caſe it was agreed, 1ſt. That when a Ter mor aſſigns his whole Term, rendring Rent, al- 
tho' he cannot diftrain, becauſe he has no Reverſion in him, yet he may maintain an Action of Det a- 
gainſt the Leſſee upon this Contract. Freem Rep. 218. pl. 226. Mich. 1676. Floyd v. Langheld. 
cites S. C. and 2 Cro 487 and Moor 126. | 


2. If a Rent be granted to 2 and to their Heirs out of an Acre 0” Land, 
and that it ſhall be lawtul for one of them and his Heirs to diftrain (or this 
in the ſame Acre; this is a Rent-Seck; for inaſmuch as they ſtand jointly 
ſeiſed of one intire Rent, it cannot be as to the one Rent-Seck, and as to 
the other a Rent-charge; and this Diſtreſs is as an Appurtenant to the 
Rent, and therefore, it he which has the Rent dies, the Survivor thall 
dittrain, and it both grant over the Term to another, he thall diitrain tor 
this. Co. Litr. 147. ; 

tel 3. A. bound in a Statute-Merchant, grants a Rent-charge to B. out of 
Harwell. S. his Lands; The Conuſee extends the Lands, and levies his Debt, Coils 


C. 92 7 and Damages, and Grantee diſtrained for his Rent, & per tot. Cur. held 
597. Pl. 19. a | good; 


— 
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good; For he cannot have Scire Facias, but the Conuſor or his Aiſtgnes Mich. 16 
ot the Land only may; and in Replevin or other Action tor taking the © J%- 
Dittreſs, this tnall be put in Iſſue, it the Conuſee had levied the PE 
&c. and it found ſo, then the Diſtreſs thall be held lawful, otherwiſe Mar. 124. 
econtra. Jo. 456. pl. 1. Trin. 16 Car. B. R. Harwell v. Bur well. N 
Car. Adjornatur. Ibid. 159. pl. 239. Hill 17 Car. S. C. argued Ibid. 207. pl. 24. 8 C and "fad 
ment for the Avowant. 


iF, 
4 


(U. b) Diſtreſs. In what Land. 
I. F Common Right a Man cannot diſtrain for Rent, but iz the 
Land duit of which the Rent 15 ding; but it the Tenant grants 


to me that I am not paid the Rear, that it 1 may diſtrain in other Land, 
this is good]; per tot. Cur. and there is it no New Rent. Kent pl. 1. cites 
9 H. 6. 9. 

2. It a Man grants a Rent out of 3 Acres, and grants further that il the 
Rent be behind, that he hall diftrain tor the Rent in one ot the Acres; 
This is a Reut- ec for the While, and jet he ui aiftrain for this in the 
34 Acre. Co. Litt. 147. b. 

3. It a Man be ſeiſed of 2 Acres of Land in 2 ſeveral Counties, and 
makes a Leaſe of both ot them, reſerving 2 s. Rent, In this Cafe, tho' ſe- 
veral Liveries be made at 1c: eral Times, yet it is but an intire Rent, in 
Reſpect of the Neceiſity ot the Cute, and he ihall /1/ftrain in owe Cuunty 
for the whole, and make one Avon ry tor the whole ; t he thall have /c- 
veral Affizes in Connnio Comitatus, and in either County thall make his 
Plaint oi the whole Rent, bur there ihall be but one Pacerit to the j utticcs. 
Co. Litt. 153. b. 

Leaſe tor Years of Lind in Poſſeſſion, and other Land in e. 
rendering Rent; the Rent iſſues intirely our of both, and gore the 
Reverſion falls into Polfciion, a Diliiets may be taken upon the ovacr 
Land in Poſſeſſion tor all the Rent. enk. 254. pl. 45. 1 

3. A. was ſerſed 3 Varts of a Manor, aud H. of thegth Fart. A. ranted a Le. 86. pl. bf 
Reat-charge to J. S. and then A. lold his 3 Parts, and B. his th; Part to 1 , Paſch. 
C. Then C deinifed a 4th Part to W. R. but Whether it was the very 1 
ach Part which was B.'s, or a qih Part generally, was not agreed ; bur yy Nane of 
it it was the very 4th Part of B. then W. R. was not liable to a Diſtreſs Guneriton 
for it; otherwile if it was a 4th Part generally. But alterwards it be- V. v,47htr ; N 

; 
| 


—— 


. : . ; 8 EY FE Fs und lays, 
ing alleged by W. K. that it was Eandem quartam Partem, Which was % te . 


demiſed to him, it was held by all, That it thall be diſcharged, becauſe per yas nor 
it was never charged, tho' once he might have diſtrained in all the Ma- fo contolt- 
nor, for then there was no 4th Part, 1or all was alike in the Hands of dat ner 

C. but now when the 4th Part is in the Hands of a Stranger, it 1s no mired hy 


a 4 * . ww this Unity of 4 
Reaſon that it ſhall be charged. Goldsb. 62. pl. 2. Trin. 29 Eliz. Go- Poſleſlion, 11 
verſtone v... but that tlie 4 | 
Owner . 


might well enough ſingle out Eandem quartem Partem, and. grant it, and the Grantec ſhall hold rhe 
fame diſcharged as the ſaid C. held it, and the Beaſts of the ſaid W. R. ſhall not be diltrained ; and fo 
Judgment was given againſt the Avowant. 


7 A (W. b) Diſtrels. 
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(W. b) Diſtreſs. At what Time. 


1. IF one makes a Leaſe for 21 Years, and a Year after grants the Rever.. 
fioa rendering Rent, he cannot diſtrain tor ſuch Rent k after the 
Term ended, Per Moile 3 but Danby and Needham ſaid, That if the 
Heaſts ot the Grantor come upon the Land, he may after diſt rain them; 
but Moil ſaid No, He has nothing to do in the Land during the Term; 
but perhaps if the Grantor had payed him the Rent once, then if it be 
behind aſter, he thall have Aſſiſe &c. but if the Term continues 20 Years 
alter my Grant &c. after the Term determined, he may diſtrain for all 
the Arrearages. 10 E. 4. 4. pl. 6. | 
2. Granice fer Life of a Rent takes a Leaſe for 5 Tears of the Land; the 
5 Years ehre; He cannot afterwards diſtrain for the Rent incurr'd du- 
ring the 5 Years. Cro. E. 861. Mich. 43 & 44 Eliz. C. B. Johnſon v. 
Berly. 
Holt's Rep 3. Leaſe to hold from Year to Tear, and ſo on jo ug as both Parties 
415. S. C. pleaſe ; Leflee entered u a third Year, the Rent ot the 2d Year not 
11 Mod. paid. Held that the zd Year is not in Nature of a diſtinct Intereſt, be- 
2 cauſe it ariſes from the ſame Executory Contract; and therefore the Leſ- 
for may d4i/train the zd Year for the Rent of the 2d. 2 Salk. 414. Hill. 7 
Ann. B. R. Legg v. Strudwick. 
The 5 Days 4. 8 Ann. 14. [or 17, Quzre]S. 2. Enacts, That in Caſe any Leſſee for Lite 
mentioned in r Lives, Term of Tears at Will, or otherwiſe, of any Meſſuages, Lands, or Te- 
W v nements, upon the Demiſe whereof any Rents are or ſhall be reſerved or mad: 
11 Geo. 2.19. Payable, ſpall fraudulently or clandeftinely convey or carry off or from ſuch de- 
exlaroed to miſed Premiſſes, his Goods or Chattels, with Intent to prevent the Landlord or 
30 Days, Leſſer from diſtraining the ſame for Arrears of ſth Rent ſo reſerved as aforc- 
ſaid, it ſhall and may be lawful to, and for ſuch Leſſor or Landlerd, or any 
Perſon or Perſons by him for that Purpoſe lawfully inpowered, within tt: 
Space of 5 Days next enſuing ſuch Conveying away or Carrying off ſuch Goods 
er Chattels as aforeſaid, to take and ſeiſe ſuch Gods and Chattels wherever 
the ſame ſhall be found, as a Diſtreſs for the ſaid Arrears of ſuch Rent, and 
the ſame to ſell, or otherwiſe diſpoſe cf in ſuch Manner as if the {2d Goods 
and Chattcls had actually been diftrained by ſuch Leſſer or Landierd, in aud 
upon ſuch demiſed Premiſſes for ſuch Arrears of Rent. 
S. 3. Provided nevertheleſs, That uct hing in this Act contained fall ex- 
tend, cr be conſtrued to extend, to impewer ſuch Leſſor or Landlurd to take or 
ſeize any Gods or Chattels, as a Diſtreſs for Arrears of Rent, which fa 
he {oli Bona Fide, and for a valuable Conſideration, before ſuch Seizure made, 
any Thing herein contained to the contrary notwith/tanding. 

Sd. F. 1nd it is further enacted, That all Diſtreſſes hereby im poctered to de 
made, 5 aloreſaid, fhall be liable to ſuch Sales, and in ſuch Manner, and the 
Afentes ari/ing by ſuch Sales to be diſtributed in like Mauner, as by an At? male 
in the 24 Year of the Reign of their late Majefties King William and .Oncw 
Mary, intitled, An A&Et for enabling the Sale of Goods diſtrained 1or 


Rent, in caſe the Rent be not paid in reaſonable Time, 7s in that Hehe 


a:retfed and appointed. | 
F. 8. Provided that this Af ſhall not prejudice the Crun, to recover 04 


/eiſe Debts, Fines, aud Forfeitures, due and anſwerav!e tothe Crown, 


(X. b) Diſtreſs. 
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(X. b) Diſtreſs. Hor to bs made, and * what to 


be done. 


1. FF a Landlord comes into a Houſe, and ſeizes on ſome Goods as a Di- 

ſtreſs, i Name of all the Goods in the Houſe, that will be a good 
Seiſure ot all ; bur he mutt remove them in convenient Time ac Common 
Law; and now ſince the Stature of W. & NMI. immediately, except it be 
Hay or Corn. And becauſe in the Principal Cafe the Seifure was of Bu 
rels of Beer, tho not ealily removeable, ii at all, without Damage, and 
on a Monday, and no Removal till edneſday, when another took them 
by Replevin, in which the Lelice and not the Piſtrainant was made De- 
tendant ; and belides, the Landlord . PaſſeJion the two intery ening 
Nights, and had not the Potieion ar rue Hime of the taking by Virtue 


* See(W b) 


pl 4 8 


5 


ot the Replevin, without wiica there could be no Reſcous, the Plaintiif“ This is al- 


was Nontuited. 
out of one of the Barrels, which made him a *Yreſpal/y, av Initio, as to that 


G9 


In this Cate it appeared that the Di/trainant drew Beer 880 ed 5 
Statut 


* 19 


Barrel only. Per Holt Ch. J. 6 Mod. 215. Irin. 3 Aun. B. R. Dod S. 1% which 
ſee at (V. b) 


v. Monger. 

2. 11 Geo. 2. cap. 19. F. 10. Enacts that it ſhall le lawful for any Per- 
ſon lawfully taking an; Diſi for Rent, to impound or ſore the Diftreſ5 
on ſuch Part of the Premiſſes crargeable with the Rent, as ſhall be met cou- 
venient, and to appraiſe, ſell, aus diſpoſe of the ſame upon the Premiſes, as 
any Perſon may ncw do off the Premiſies by Virtueof 2 Will. Mar. Hut. I. 
cap. 5. or of 4 Geo. 2. cap. 28. And it fall be lawful for any Perſon to come, 
and go to and from ſurh Part of the Premiſes, to view, appraiſe, and buy, and 
alſo to carry off the ſame, on Account of the Purchaſor ; and if any Portad- 
Breach, or Reſcous be made of Goods diftrained for Rent ſecured by Virtie of 
this Att, the Perſon aggrieved fha!! have like Remedy, as in Caſes of Poauds= 
Breach, or Reſcons, Ly the ſaid Statute. 


(V. b) Diſtreſs. Difficulties, in making Diſtreſſas, 


removed. 


1. 11 Gev. 2. 19. FT," Nacts that where any Diſtreſs ſhall be made [or any 
F. 19. Kind of Rent juſtly due, and any Irregularity or Un- 
lawful Act ſhall be afterwards done Ly the Party diftraining, or by his A,; ent, 
the Diſtreſs it ſelf ſpall not be deemed unlauful, nor the Party mating it be 
deemed a Treſpaſſcr Ab initio; but the Party agerieved by ſuch Unlnuof ul Ap 
br Irregularity, ſhall or may recover full Satisfacliun for the Special Damage 
he ſhall hade ſuſtained thereby, and no more, in an Action of Treſpaſs, wr 
on the Caſe, at the Eleflion of the Plaintiff, Provided airways, That where 
the Plaintiff ſha!l recover in ſuch Action, he ſail be paid his full Colts ot 
Suit, and have all the like Remedies for the ſan, as in cher Caſes of Coſts. 
S. 20. Provided nevertheleſs, That no Tenant cr Leſſee ſhall recover in any 
Action for any ſuch Unlawful Act or Irregularity, as aforeſaid, if 4 ender ot 
Amends hath beca made by the Party diftraining, or his Agent, before ſuch 
Action brought. Ns I 
S. 21. In Actions againſt Perſons intitled ts Rents or Services of any Kind, 
er their Bailiff or Receiver, or other Perſon or Perſons relating t9 any Hut, 
by Virtue of this Af, or otherwiſe, upon the Prenifſes chargea®le with ſuch 
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S. P. Br. 
Rents, pl. 5. 
cites Little- 
tin, Tit. 
Parceners. 


Cords or Chaitels thereupon, it foall and may be lauſul to and for the Defey. 
dant in ſuch Ations, to plead the General Iſſue, and give the Special Matter 
in Evidence, ony Law or Uſage to the contrary notwithſtanding; and in 
Cale the Plaintiff tn ſuch Action ſpall become Nonſuit, diſcontinue his Action 
or have Judgment againſt him, the Defendant ſhall recover double Crfts if 
eit. 


(J. b) Hauds to prevent Diſtreſſes for Rent remedied, 
and Arders punſhed. 


1. 11 (eo, 2. L' Nacts that Tenants fraudulently conveying away thei; 
19. 6. 4; Goods and Chattels off the Premiſſes, to pre vent the Land. 
lords diftraining, and all and every Perſon aſſiſting therein, or in concealins 
the ſame, ſpall forfeit tu the Landlord double the Vaine of ſuch Goods, to be re- 
covered by Attion of Debt, in which no Eſſoign, Protection, Hager of Lau 
ſhall te allowed, nor more than one Imparlauce. 

S. 4. Provided if ſich Goods exceed not the Value of 50 J. ſuch Landl;rd, 
his Buliff, Servant, or Agent, may make Complaint in Writing to 2 Fuſticæs 
of Peace. 

F. 5, 6. But Appeal may be to the Duarter-Seftons. And Aprellant en- 
tcring into a Recognizance with 2 Sureties, in double the Sum ordered 
by the two Fuſtices of Peace to be paid, the Order of the 2 Fuſtices of Peace 

all act be exectited in the mean Time. 

S. q. And where any Goods ſo conveyed away by any Tenant, his, her, or 
their Servant, or Agent, or other Aider or Affiſter, ſball be Put, Placed, or 
Kept in any Houſe, Barn, Stable, Out-houſe, J ard, Cloſe or Place, locked 
ip, faſtened, or aherwiſe ſecured, ſo as to prevent ſuch Goods or Chattels from 
being taken and ſei ed as a Diftreſs for Arrears of Rent, it fhoil and may be 
lawful for the Landlord or Landlords, Leſſor or Leſſors, his, her, or their 
Steward, Bailiff, Recciver, or other Perſon or Perſons impower'd, to take ond 
ſciſe as a Diſtreſs jor Rent ſuch Goods and Chattels (ſirſt calling to his, 
her, or their Aſfiſtance, the Conſtable, Headborough, Borjholder, or other 
Peace-Officer of the Hundred, Borough, Pariſh, Diſtrid, or Place where the 
ſame ſhall be ſiſpected to be concealed, who are hereby required to aid and a 
herein; and in Caſe of a Dwclling-Honſe) Oath being alſo firff made betere 
foine Tuflice of the Peace, of a reaſonable Ground to ſuſperz that ſuch Goods 
and Chattels are therein) in the Day-time to break cpen, and enter into ſich 
Houſe, Barn, Stable, Onthouſe, Yard, Cloſe, and Place, and to take and 
ſeiſe ſuch Goods and Chatte!s for the ſaid Arrears of Rent, as he, ſbe, or they 
nig lit have done, by Virtue of this or any former Att, if ſuch Goods and Chattels 
had been put in any open Field or Place. 


(A. c) Remedy by Diſtreſs. For chat Rent. 


7 
I. Here a Rent is reſerved upon Equali ty of Partition, the Tenant! 
* may diſtrain for it of Common Right, viz. The Coparcener 
to whom it is reſerved. Per Newton Ch. J. and Paſton J. and ver Pa- 
ſton ſaid that it is not properly Rent-charge. Br. Rents, pl. 6. cttc* 

21 H. 6. 11. | 
2. Tenant for 20 Years leas'd the Land to W. P. for 10 Years rendering 
Rent, and after he granted the ſame Rent to W. N. there he cannot di- 
Itrain, 


ä ING — — — — — 


ſtrain, becauſe it is Rent Seck; tor he has not the Reveriion Or tz 
Term which gives che Cauſe of the Dittrefs. Contra it he had granted 
the Revyeriion and Rent to W. N. there he may diitr2in ; Note the Di- 
verlity. Br. Rents, pl. 17. cites 2 E. 11, | | 


(B. c) Diſtreſs of -»boſe Cattle &. 


1. IT was admitted that if 2 Jointen ants are, and oe of tem grants a 

XA Rent-charge, the Grantee may dittrain the Be of the Grantor up- 
o che Land, but not the Beaſts ot the other Jointenant. Hire if he 
may diſtrain the Bea/ts which comes there Damage feaſant, it tecms that 
he may, Br. Charge, pl. 39. citcs 11 H. 6. 33. 

2. A. and B. feverally jcijed of 2 Clrfes adjoining, and the Fence belong- 

ing wholly to A. by Pretcription, and rhe Eeaſts ot B. for De/au/t of Fence 
eſcape out of His Cloſe into the Cloſe of A. and immediately b«tore B. 
3 re- chaſe them into his proper Cloſe, the Lord diſtraincd them tor 
Services ; and it he may ſo do was demurr'd in Law. And it was ad- 
Judged Pro Quer. ai.dagainit the Avowant; for no Delaulr can be aſligu'd 
in B. tor this Eicape, nor any Law oblige him to keep the Beaſts in his 
own Cloſe. D. 317. b. pl. 9. Mich. 14 & 15Eliz. Anon. 

3. A. Leſſee tor 60 Years of 3 Cloſes, grants 2 to B. who put his Beaſts Where the 
there, and they frayed into the other Cloſe that was not ſuffciemly hedged Land is Deb- 
of incleſed ; the Leiior, who had the Reſidue of the Land finding them . 
levant and couchant diſtrained them tor his Rent; and it was held per Stranger, 
Croke, Dodderidge, and Haughton, abſente Mountague, that the Di- that are Le- 
ſtreſs is well taken ; and they aid, That ere is no Divertity between . and 


this Caſe and that of Lord and 'Venanr ; otherwiſe it he makes Freſh Suit, A 1 


ſo that they are not levant and couchant. And Dodderidge gave the the Cattle of 


Reaſon, becuſe the Clo/e is a ® Debtor, and he came to his Debtor, and the Owner, 
diſtrain'd Beaſts found there, and he cannot examine how they came 2 8 


there, or if the Cloſe be hedged or not; and Opinio Curiæ, that that of Re 
Leſſor ſhall have a Return. Palm. 43. Mich. 17 Jac. B. R. Lacie's Cafe. Sercite; Nay 


| | if one ſeiſed 
in Fee grant a Rext-charze, tho* this be a Charge on the Land by his own Act, yet if his Neighbour's 
Cattle eſcape thereinto, and happen to be there Levant and Couchant they arediſtrainable, becauſe tlie 
Land is Debtor ; This Caſe was adjudged in Point in the Exchequer. 12 Mod. 178. Hill. 9 W. z. 
B. R. in Caſe of Britton v. Cole. Holt Ch. J. cited it as adjudged Paſch. 18 Car. 2. Hodgſon and Toobigle, 


A. ſeiſed in Fee makes a Leaſe for Life, and after grants a Rent- 
charee to B. If A's Cattle come on the Ground, B. may diſtrain them, 
tho? he cannot diſtrain the Cattle of the Tenant in Poſſeſſion. Brownl. 
Anon. 3 
4 A. ſeiſed in Fee of a Cloſe leaſed it to B. The Cloſe adjoining be- A Rexe- 


longed to C. The Fence between the 2 Grounds had always been made by A. 7 mas 
rrear ror 


and thoſe whoſe Eftate &c. he had Time out of Mind. B. the Leſſee's 

Rent — 3 for Want of Fences between the 2 Cloſes, the 3 
Beafts of C. eſcaped into the Cloſe dea ed by A. to B. and A. diſtrained them eſcaped out ef 
for his Rent betore C. had any Notice of their being there; and in Re- - next 

n by C. judgment was given lor A. in C. B. and affirmed on Error er, F- and 


levi . 
in B. R. Nili &c. 2 Saund. 289. Hill. 22 & 23 Car. 2. Poole v. Long- Ara ned; 
ville. Id. Not- 
tirgham relieved againſt it. Cited 2 Vern. 131. pl 128. as the Caſe of Brodon v. Pierce. 


6. And the Court relied much upon the Caſe in 19 H. J. 21. b. where But the Re- 
ir is ſaid, That it the Beaſts eſcape into any Land, and the Lord diſirain bor ter takes 
73 them, a Difference 
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between a them, that the Diſtreſs is good, and that Levancy aud Conchancy is not 


Diſtreſs by material. 2 Saund. 289. Pool u Longville. 


Lord in bis 


Seigniory, and by a Leſſor upon his own Land for Rent reſerved ; For the Lord has nothing to do with 
the Fences or the Land, and ſo the Fences being in Repair or not, are Nothing to him; Hut it is not ſo 
as to the Leſſor, who oughtto repair either by himſelf or his Tenant, or otherwiſe he ſhall take 44. 
vantage of his α Wrong ; and to warrant this he cites D. 317. b. 318 pl. 9. 20 E. 4 49. b H. 7. 1. 
10H. 7. 21. 15 H. 7. 17. But it the Beaſts eſcape into the Land «vitharrt any Default in the Fences, or the 


i 


Tenant of the Land «here mc. is not bound to repair the Fences, for Default whereof the Beaſts eſcape and 


are diſtrained, it is not material to the Lord or Leſſor, Whether they were Levant or Couchant or 


not. 2 Saund. 290. and fays he thinks the Caſe hard to be maintained. 


Holt Ch. J. faid, He thought it hard to maintain the Judgment in the Caſe of Poole v. Longville 

2 Saund. 289. that when the Plaintiff's Inheritance is charged with the Repairs, he ſhould take Ad van. 

tage of his own ar, bon not repairing, by making the eſcaping Cattle a Diſtreſs for his Rent, and it 

rd and Tenant there quoted ; for the Lord has nothing to do with the Land, but 

the Charge of Repairs belongs tothe Tenant. And per Cur, That Judgment is fit to be conſidered. 5 

od. 19 This Caſe of Elmore and Tucker was the ſame 
Point with that of Poole and Longeville; And upon Demurrer was relied upon as a Caſe in Point; 


is not like the Caſe of 


Mod. 198. in the Caſe of Elmore v. Tucker. 
But after the Court had dec lared their Opinion as before, it was adjourned. 


7. A. is ſeiſed of a 3d Part in Common, and B. of the other 2 Parts in 
Common with A.— A. /ets his 34 Part, reſerving a Rent. B. puts in 
his Cattle, or a Stranger by his Licence; ſuch Cattle are not diſtrain- 
able tor the Rent. 2 Vent. 283. Hill. 2 & 3 W. & M. B. R. Kemp 


v. Cory. 


(C. c) Diſtreſs. In what Caſes ſeveral Diſtreſſes may 


be for the / ame Kent. 


1. IF the Lord comes to diſtrain and fakes an Ox, which is [ac] fal. 
cient for the Rent Arrear, and there are then no more Beaits 


there, he may come at another Time, and tate a Cow, and at another 
Time, and take another Cow, till he has ſufficient Diſtreſs. Br. Diſtreſs 


pl. 96. cites the printed Abridgment of Aſſiſe tit. Bar. 


2 Lutw. 2. If one take Trop Petit Diſtreſs ſor Rent, and after takes another ] 
. 536 9 Diſtreſs for the ſame Rent, it is not good; For he cannot avow 2 Di- 

the 3 ſtreſſes for the ſame Rent; For it was his Folly that he took not a better ! 
ter adds a Diſtreſs at firſt ; But note in the Abridgment of the Aſſiſes it is ſaid that a 
Quezre, If if there be not [ficient Diſtreſs when he diſtrained, he may diſtrain a- \ 


— wer gain. Cro. E. 13. pl. 8. Hill. 25 Eliz. C. B. Anon. 


been juſtifiable admitting that it had been pleaded that at the Time of the Caption of the firſt Diſtreſs, 
Not ſufficient Diſtreſs upon the Land demiſed, and that the firſt Diſtreſs was not but of ſuch a 


there was 


Value &c, 


Made toex- 3. 1) Car. 2. cap. J. S. 4. Enacts, That where the Value of the Cattle 


tend to Wales diftrained ſhall not be found to the full Value of the Arrears diflrain'd for, 
and Counties he Party to whom ſuch Arrears were due, his Executors or Adininiſtrators 


Palatine. 19 


Car. 2. cap.5. may from Time to Time diſtrain again for the Refrdie of the Arrears. 


It was a 


iſchi this Statute, That in Caſe a Diſtreſs was too little one could not diſtrain again, be the 
eee 8 ht plead Levied by Diſtreſs which ſhe ws that Diſtreſſes cold 


Demand never ſo great, but the other mi 
net be ſplit. Per Holt Cumb. 346. Mich.) W. 3. B. R. Johnſon v. Bane. 


4 If one diſtrain again for the ſame Rent, the Remedy is Recaptiou, 
and if the Sheriff refuſe a Replevin, an Action lies againſt him. Far 


118. Mich. 1 Ann. B. R. Anon. 


(D. c Di- 


D. c) Diſtreſs. Pleadings in Avowry ; Good. 


1. I T wasfaid for Law in a Note, That in Replevin, if the Defendant 
avVoOWs 07 Rent, and rhe Plaintiff alleges Tender pon the Land, this 
ſuffices withert Tender in Court; For he is not bound to tender but on y 
upon the Land; Quod Nota. Br. Avowry. pl. 45. cites H. 4. 14. 
2. In Treſpats, the Defendant ſaid that the Pliivtif” Feld of F. S. by 
Fealty, Homage, and Suit of Court, and 10 f. Rent proyable &c. and for 
the Homage, Fealty, Suit, and Rent \rrear, Ye as Bailiff” diftramed 
The Plaintiff ſaid, That he held by Fealty, Suit of Court, and 9 5. Rent, 
Alſque hoc that he held in the Manner as the Defendant alleged, and the 
other econtra, aud vs to the 9 s. Rent ana Fealty, he ſaid, That non fuerunt 
infecta, and it was found that the Plaintiff held by Fealty, and 9 s. and nit 
by Homage and Suit, and the Plaintiff recovered, and the Defendant 
brought Writ of Error, and it was held by Conisby, That to ſay that the 
Fealty was infec! ( Not gone) is not good ; For he ought to ſay in the Affirmas 
tive that it was done, But per Cur. becauſe the Avowry is in the Affirma- 
trve Pro Fidelitate infecta, therefore it is a good Antwer that the Fealry 
Non tuit infect quod nora. Per Cur. And it jeems there that the 
Verdict ought to have been that he did not hold by Homage, F ealty, 
Suit, and 10 8. Rent, Prout &c. For this is the Iſſue. Br. Barre, pl. 73. 
cites 9 H. 7. 12. 
3. in Avowry for Rent-charge he Plaintiff ſaid, That his Peaſts e- 
ſcaped for Default of Iucloſitre of the Tertenant, and he freſhly purſued them, 
and the Defendant took them; the Deſendant ſaid they were there 2 Nights, 
and no Plea without Traxerſing the Eſcape er the Freſh Suit, and he may 
traverſe either of them. Br. Traverſe per &c. pl. 298. cites 15 H. 5. 17. 
. A. diftrains, and being asked for what Cauſe he dittrained alſigns a 
Cauſe which is not ſuffi cient, and aſter an Action is brought againſt A. 
he may avew the Diſtreſs for another Cauſe. 2 Le. 196. pl. 244. Mich. 
29 Eliz. C. B. in an anonymous Caſe. 
5. Reſolved that an Avowry may be for Part of a Rent. 4 Le. 4. 
pl. 13. Paſch. 31 Eliz. C. B. Anon. 
6. In Replevin &c. the Defendant avowed for a Rent- charge deviſed 
to him, but did not allege the Land to be holden in Socage, and theretore 
adjudged to be ill. Cro. E. 667. pl. 23. Paſch. 41 Eliz. C. B. Merry- 
weather v. Stanton. 
7, A. avow'd a Diſtreſs tor Rent, alleging a Poſſeffion for a certain Term The Com- 
Fears, It was inſiſted, That tho? in Debt tor Rent it was good, yer mercement 
at it was not good in Avowry ; But it was an{wered, That ſo it might on * cumr 
be in a Formedon or Real Action, but this was only between Leſſor and 8 
Leſſee. And the Court held it all one, and judgment for the Avow- rally to be 
ant, 2 Show. 484. Mich. 2 Jac. 2. B. R. Sey mor v. Pathley. ſer forth, bur 


| | rot ſo where 
ke counts 4 a Seiſin in Tee. Cro. C 571 Hill. 15 Car. B. R. in the Caſe of Scavage v. Hawkins. ——. 
b | 


Jo. 453. 8. 


8. 11 Geo. 2. 19. F. 21. Whereas great Difficulties often ariſe in making 
Avowries or Conuſance upon Diſtreſſes for Rent, @uit-Rents, Reliefs, He- 
riots, and other Services, it tall und may le lawful to and for all Defendants in 
Replevin to avow or in Contſance generally, That the Plaintiff in Replc- 
vin, or other Tenant of the Lands and Tenements whereon ſuch Diſtreſs was 
made, enjoy*d the fame under a Grant or Demiſe at ſuch a certain Rent, d7- 
ing the Time wherein the Rent ee for incurr'd, which Kent was then 
and ſtill remains due, or that the Place where the Diſtreſs was taken was Par- 
of ſuch certain Tenements, held of ſuch Honour, Lordſhip, or Manor , for 
which Tenements ihe Rent, Relief, Herict, or other Service diſitraiued for was, 


at the Time of ſuch Diſtreſs, and flill remains due; without further ſetting 
; | forth 
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forth the Grant, Tenure, Demiſe, or Title of ſuch Landlord, Leſſor, or Owner 
of ſuch Manor, any Law or Uſage to the contrary notwithſtanding. And if 
the Plaintiff in ſuch Action ſball become Nonuſuit, diſcontinue his Action, or 
have Fudgment given agoinſt him, the Defendant in ſuch Replevin ſhall re- 
cover double Gs of Suit. 


(E. c) Avowry. Good; aſter the Eſtate determined, 


I, Man Jeaſed for Life, rendring Rent, the Rent was arrear, and the 
Tenant ſurrender d to him in Rever/jon ; yet it is agreed, That he 
ſhail have the Rent due betore the Surrender ; but there he diſtrained, 
and after the Tenant ſurrender d. And it was agreed per tot Cur. ex- 
cept Aſcue, That he may make Avcury after the Surrender; and it is not 
mentioned there whether there was any Exception in ſaving the Rent 
upon the Acceptance of the Surrender, Br. — pl. 5. cites 19 J. 
6. 41 
* Per Twiſ- : It one diſtrains for a Rent, and * before the Avowry the Eſtate de- 
den J. He fermines, on which the Rent was reſerved, the Avowry hall be as if the 
— Eſtate had continued; For the Avowant is to have the Rent not with- 
Avowry or ſtanding. But if the Piſtreſs was for a Perſonal Service, then the De— 
Conuſance, fendant muſt have a ſpecial Juſtification ; For he cannot have the Service 
but to e in Specie when the Eſtate is determined. Vent. 250. Mich. 25 Car. 2. 
45 Taking B. R. in the Cale of Wildman v. Norton, ſays; Note that it was fo 
was lawful, ſaid. 
Hill. 1 yy OR 2. B. R. in the Caſe of Palmer v. Richards. 


3. 2 Ana 14 [or 17.] S. 6. Whereas Tenants Pur auterVie and Leſſees fer 
Years, or at Will, frequently hold over the Tenemants to them demiſed, after 
the Determination of ſuch Leaſes. And whereas aſter the Determination of 
ſuch, or any cther Leaſes, no Piſtreſs can by Law le made for any Arrears if 
Rent that grew due on ſuch reſpective Leaſes before the Determination thereof, 
it is hereby enatted, That it ſhall and may be lawful for any Perſon or Perſons, 
having any Rent in Arrear, or due upon any Leaſe for Life or Lives, or for 
Years, or at Will, ended or determined, to diſtrain for ſuch Arrears after the 
Determinat1on of the ſaid reſpetiive Leaſes, in the ſame Manner as they mizhi 
have done if ſuch Leaſe or _ had not been ended or determined. 

S. 7. Provided, That ſuch Diftreſs be made within the Space of 6 Calendar 
Months after the Determination of ſuch Leaſe, and during the Continuance if 
ſuch Landlord*s Title or Intereſt, and during the Peſſeſſion of the Tenant from 
whom (uch Arrears became due. 

S. 8. Provided, That this Af ſhall not prejudice the Crown, to recover 
and ſeiſe Debts, Fines, and Forſeitures, due and anſwerable to the Crown. 


(F. c) Eſtopple. 


I. Man avows for a Rent due ſuch a Day, and is Nonſuit, now he 

may avow for the ſame Rent, and ſuppoſe the fame due at au- 
ther Day; For he ſhall not be efopped by the Record on which he wes 
Nonſuit. Arg. 2 Le. 3. pl. 3. cites 20 H. 7. 


2. Alter 
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2. After au“ Avotery tor Rent due at a later Day an Avowry may be Sid. 44 SC 

for Reut que at a /ormer Day ; and the fame a'ter a Recovery in an Action Nm of 
ol Debt. But an F Aconrtaxce for Rent due at a later Day is a Bar. Lev Hh mov D 

MAG . a Stabiek. — 

43. Mich. 13 Car, 2. B. R. Palmer v. Stanage. Raym 21 

. Co. K .3 LED 8 6 hy 

Name of Palmer v Stavick. eb. 95. S. C— * Show. 9. in the Caſe of Piltarfe v. Darby 
18. P. D. 27 T. pl. 26. Hill. 10 Eliz. Morton v. Hopkins. Bendl. 186 pl. 228. 8 C. — Mo 

87. pl. 219. 8. C. — And. 14 S. C. I he Acquittunce ought to be under Hund and Seal. Per 


Powel J. Comb. 60. 


3. J. S. held Froſter-Court Fm of A. by Leaſe at 2641. a Vier and 
allo a Farm called Pikes of A. at Will at 221. J. 8. paid 1371. 108. to 
A.*s Steward, who gave J. S. a Receipt thus (viz.) Receiv'd then of F. &. 
the Sum of 1371. 105. in full for Hilf a Year's Rent due at Lady- Day lait 

aſt. A Bill was brought by A. to be relieved, but the Maiter ot the 
Rolls diſmiſs'd it, in regard J. S. might have his Action at Law tor the 
Rent of Pikes, notwithitanding the Generality of the Words ot the Re- 
leaſe. But on Appeal the Ld Chancellor faid, He was not ſatisſied that 
A. had Remedy at Law, as Both theſe Lands might formerly have been 
held together, and the general Words in the Leaſe might pothbly extend 
to Pikes, contrary to the Intent ot the Parties; And that 11 A. ſhould nor 
recover at Law, his Lordthip muſt relieve here; and fo it would be ſend- 
ing it to Law in order to haie a new Bill. And therefore decreed an 
Account. Sel. Caſes in Chan. in Ld. King's Time 1, 2. Nich. 1724. 
Ld. Lucy v. Watts. 5 

4. A Tenant got a Receipt in full to the Date; Bill was brought for 
Account. The Tenant inſiſted he was not obliged to any Account pre— 
vious to the Receipt; Becauſe his Voucher might be loſt, and not pre- 
ſerved on account ot the Receipt; fo that he might be made to ſuſter, 
not thro' any Default ot his own, bur by relying on the Receipr. Bur 
there being great Reaſon to believe rhe Receipt inſiſted on was obtained 
either thro! Fraud or by Miſtake, and that the Tenaurt had not paid all that 
was due to the Time of the Receipt, Account was vrdered to be taken pre- 
vious to the Receipt ; and to pay Cots. Sel. Cates in Chan. in Ld. King's 
Time 2. Mich. 1724. cited in the Cafe of Lord Eucy v. Watts, by 
Mr. Talbot, as decreed about 2 or 3 Terms before, in the Caſe of Ba- 


con v. Harris. 


(G. c) Rent doubled. By Holding over. 


1. 4 Ces. 2. Nacts, That i* Tenant or Tenants for Lite or) cars, or others 
28. 9.1. in Toſſeſſiou of Lands Cc. by, or under, or by Colluſiou 
with ſuch Tenant or Tenants, ſhall wiitully hold cer, afier Determunation 
of ſuch Term, and atter Demand made, and Notice in Writing for deliver- 
ing Poſſe/fron by the Landlord, his, her, or their Agent, lawfully authorized, 
ſuch Perſon, ſo holding over, fhall pay at the Rate of double the Value, to ve 
recovered by Action of Debt in ary of his Majeſty's Courts of Record, and De- 
fendant ſhall give Bail, and ogainſt which there ſhal. be no Relief in Equity. 

2. 11 Geo. 2. cap. 19. . 18, Enacts, That 2% Caſe any Teaant ſhall give 
Notice of tis [atcarion to quit the Premiſſes, and ſpall not de cordingly deliver 
up the Poſſiſſion at the Tiiue in ſuch Notice contain a, the ſaid Tenant, his 
Executors or Adininiftrators, foal pay to the Landlord doutle the Rent which 


be ſhould ether ciiis have paid. 


7 C (H. c) Plead- 


. 58 Rent. 


(H. c) Pleadings in Debt for Rent. 


But Brooke 1. Man ſJeas'd for Years, rendring Rent, and made Indenture with 


oy * 9 divers Covenants Ad quas quidem Conventiones perimplendas &c. 
Th. NO obligavit ſe et Hered* ſuos per Præſentes but it did not appear in what Sun 


amounts only and in Action declared for Rent Arrear ; and the Defendant ſaid, That 


to the gene- ſuch a Day the Plaintiff enter d upon him, Judgment it tor any Rent due 
eee after &c. And as to the Rent before, he ſaid, That he has made gree; 


In Hebt And it was held a good Anſwer by Naked Averment, notwithſtanding 
againſt Leſ- that he declared upon Indenture ; So of Levy'd by Diſtreſs upon the 


ſce 1 Land &c. Br. Dette, pl. 38. cites * 45 E. 3. 4. & 46 E. 3. 1. 
upon Ar- | 

eine of Rent, the Defendant pleaded Entry of the Plaintiff before the Rent Arrear, and were at Iſſue, and 
paG'd for the Plaintiff; and therefore he recover'd, notwithſtanding that the Defendant alleg'd ſeofail 


that the Plea is no Plea; For it is a good Plea. Br. Dette, pl. 28. cites 34 Hf. 6. 21. * Br. Dette, 
pl. 176. cites 8. C. and Firzh. Barre 209. 


— 2 2. Debt upon a Leaſe by Indenture, which will d, That the Leſſee repair 


— the Houſe at the Cofts of the Leſſor; it is a good Piea in Debt for the Rent, 


Rent, and 20 That he has beltow'd it upon the Reparations. Br. Debt, pl. 235. cites 
Marks Ar- 2R.2. | 
rear &c. The 


Defendant ſaid, That he expended t in Reparations of the Tenements leas'd by Command of the Leſſor, 
Judgment; and held no Plea per tot. Cur. For he is not bound to obey ſuch Command, and alſo the Leſ- 
tee himſelf is bound to the Reparation if no Matter be ſhewn to the contrary. But per Brudenell Ch. 


J. If Leflor be bound to the Reparation by Covenant, it is a good Plea, as above. Br. Dette, pl. 27. 
cites 34 H. 6. 17. 


If a Man has 3. $o, that the Plaintiff diſtrain'd the Defendant, and ſold the Diſtreſs 
ment Cys. to 12 the Rent by Aſſent of the Defendant. Br. Dette, pl. 235. cites 2 
his Election * | 

to bring Debt 


or to diſtrain, aud if he brings Debt after diſtraining, the Defendant may plead Levied per Diſtreſs ; For 
by diſtraining he bas determined bis Election for that Time; For otherwiſe he might have 2 Judginents, 
viz. Return irrepleviſable, and Judgment in Debt; to avoid which he may, in that Caſe, plead L:vied 
by Diſtreſs. Per Holt Ch. J. 12 Mod. 330. Mich. 11 W. z. B. R. in the Caſe of the King v. Speed. 


— The Reporter makes a Quzre, How it would have been if Leſſor had diſtrain'd, and the Cattle had 
died in the Pound. Ibid. | 


4. In Debt upon a Leaſe of Tithes, Levied by Diſtreſs is no Plea ; Per 
Skrene ; Becaule there is no Land in which he can diſtrain, and he can- 
not diſtrain by the Tithes ſever'd; For this is the Thing leaſed. But 
Till contra. Br. Dette, pl. 234. cites 11 H. 4. 40. 

5. In Debt upon a Leaſe for Years, the Defendant ſaid that where thc 
Plaintiff has counted upon a Leaſe rendering 4 Marks per Ann. that the 
Leaſe was rendering 1 Mark per Annum, and as to the 1ft Term, he has been 
always ready, and yet is, and brought the Money into Court; and as to the 
other nothing Arrear, which ſeems to be no Plea, but that He owes hin c- 
thing, in Debt &c. and Nothing Arrear, in Avowry &c. and to the reſt the 
Plaintiff entered into the Land before the Day of Payment. And per Rolt, 
The firſt Plea goes to all; but it ſeems that the Defendant ought to tra- 
verſe that the Leaſe was not made rendering 4 Marks &c. Br. Deux Plees. 
pl. 1. cites 3 H. 6. 19. 

6. In Debt upon a Leaſe for Years of Land, or upon Arrears of Ac- 
count before Auditors, he may ſay Non Demiſit, or Nul tiel Account ; 
tor there he cannot wage his Law. Br. Dette, pl. 88. cites 8 H. 6. 5. 

7. Debt upon a Leaſe for Years in London, the Defendant ſaid that 
the Cuſtom ot London is, that the Leſſor ſhall repair the Tenements ſul- 
ficiently, and that before the Day &c. the Houle became /0 ru1204s t 


Temps,” 


— 
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Tempeſt, that he could not abide in it, and he requeſted the Plaintiff to amend 
it, and he would not, by which before the Day he left the Houſe, Judgment 


11 Actio; and the Opinion of the Court was, that it is no Plea, Br. 
Dette, pl. 18. cites 27 H. 6. 10. | 


8. Debt upon Arrears of a Leaſe for Tears in the County of Middleſex of Br. Traverſe 
Land in the County of Kent, the Defendant pleaded Payment in the Count 72 15 pl 
of K. where the Land is. And per Moile J. This is a good Plea to plead 1H ; iQ. 1, 


g j 8 3 „6 10. 11. 
it in the County of K where the Land is; for it may be that he paid it S. C. That 


by Diſtreſs, or upon the Land without Diſtreſs, but it is xo Plea in any the Defen- 
other County without anſwering to the Debt. But per Aſhton, It is no Plea, v 1 
but /hall ſay that Levied by Diſtreſs, and then a good Plea; and it is no Re- Hi, Ane, 
plication that he did not diſtrain, for this is not traverſable. And per the Land, 
Aſhton, The Payment is a good Plea in a Foreign Country, which does and that it 


not ſeem to be Law ; and Priſot and Danby were abſent. Br, Dette, pl. Af Flea 


[ Thar he did 
118, cites 3) H. 6. 10. not diſt rain; 


for if he le- 
vied it or had Payment any Way, it is ſufficient. In Debt upon a Leaſe for Years, the Deſendant ſaid 
that the Plaintiff levied the Rent aforeſaid by Diſtreſs &c. and the Plaintiff ſaid that he did not levy the o- 


ney aforeſaid prout &c. and a good Iſſue. Br. Iſſues Joines, pl. 33. cites 1 E. 4. 3. —-Br. Negativa &c. 
pl. 46. cites S. C. 


9. In Debt upon Leaſe for Years, Tender upon the Land, and Refuſal of 
the Plaintiff is no Plea; for he thall anſwer ro the Debt. Contra in 
Avowry ; tor there he is to have Return, and ought not to dittrain, it 
Tender was made. Br. Dette, pl. 216. cites 14 E. 4. 4. 

10. In Debt the Plaintiff counted upon a Leaſe for Tears by Indenture, yet 
the Defendant may plead that Nihil debet per Patriam. Br. Bar, pl. 110. 
cites 10 H. J. 24 

11. Debt upon a Leaſe of a Manor. Keble ſaid that 40 8. Rent, and 109 
Acres of Land make the Manor, and the Leflor had nothing in the Ma- 
nor at the Time of the Demiſe, and a good Plea; for then the Service 
ſhall not paſs. Br. Dette, pl. 240. cires 16 H. 7. 3, 

12. Note by Award, that it a Man counts in Debt that he leaſed, and. 
does not ſay that he was ſeiſed and leaſed, it is well by Way oft Writ or 
Count, and the ſame in Formedon, Cui in Vita &c. ©uod Dedit or Quod 
Demiſit, Without ſpeaking ot Seiſin; but in Bars and a Pleadings, he 
ſhall ſay that he was ſeiſed and leaſed &c. or gave &c. quod nota, Br. 
Pleadings, pl. 47. cites 21 H. J. 26. 

13. In Debt tor Rent, the Detendant pleaded an Extent of the Land by 
a Stranger upon a Statute acknowleped before the Demiſe, but thewed that 
the Liberate was executed after the Rent was due. The Plaintiff demurr'd, 
and had Judgment, becauſe the Extent was betore the Liberate exe- 
cuted. Hob. 82. pl. 108. Hill. 10 Jac. Grobham v. Thornborough. 

14. In Debt for Rent by Executor for Rent due after Death of Teſtator, 
the Declaration did not ſet forth that Teſtator was poſſeſs'd for J cars, 10 
that it might be intended that he was ſeiſed in Fee, eſpecially as in the 
Leaſe there was an Exception ot "Trees, with Liberty to cut them and 
if he was ſeiſed in Fee, then this Rent would belong to the Heir; but 
this being a/ter Verdict, the Court held it good, for that had the Teſta- 
tor been ſeiſed in Fee, the Jury upon Nil Deber pleaded would have 
found tor the Defendant; but they all agreed the Declaration had been 
ill upon Demurrer. Sid. 218. Mich. 16 Car. 2. B. R. Bickerſtafl v. 
Purdue. 

15. Error of a Judgment in B. R. in Ireland, in Debt for Rent on a 
Teaſe, paying oa 1/4 September yearly 14 1. by equal Portions ; and demanded 
100 / for Rent for 1 Jar and an Half. The Errors athgned were, iſt. 
That the Rent is a Duty payable yearly on the iſt ot September, and 
the Words (By equal Portions) are Idle and Surpluſage, and no Half 
Year's Rent can be due. 2dly. The Rent for a Year and a Half amounts 
111 J. and the Plaintitf demands but 100 I. which is leſs than is due, 2 

ces 
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does not ſhew how the Rent is ſatisfied. The Court held that the ſudg.- 
ment ought to be revers'd for both Cauſes, but this being the firit Time 
of arguing it, and none ready for the Defendant. Adjornatur. 2 Levy. 
4. Paſch 23 Car. 2. B. R. Hulme v. Sanders. 

16. Debt for Rent, Defendant pleaded Actio non &c. quia Die &c. 
that it became due, Paratus fuit & adhuc pararus exiſtit ſolvere & protert 
hic in Cur. the Money on Demurrer; the Plea was adjudged 111, becauſe 
he did not plead Obtulit. zdly. The Plea goes not to the Action, but in 
Excuſe of Damages only. Quzre of the firſt Reaſon; for Rent is de- 
mandable, otherwiſe oft a Sum in grois, which is payable without De. 
mand. 2 Lev. 209. Mich. 29 Car. 2. B. R. Beverſham v. Osborne. 

17. Debt tor Rent, Detendant pleaded That he was at the Houſe cu 
Day Cc. an Hour before Sun-riſe, and ſtaid there till Sun-ſet ready to pay the 
Rent, and that no Body was there to receive it, and that ſince that Day 
he al ways was, and yet is ready &c. Per Cur. The Plea is good with- 
out a Tender; but it had not been ſo in an Action of Debt on a Bond, 
tor there Tender mult be fer forth ro fave the Breach of the Condition. 
Ravm. 418. Mich. 32 Car. 2. B R. Crouch v. Faſtolte. 

18. It an Evidtion be pleaded in Bar to Rent, it muſt be to Rent grows 
due after the Evittion, 2 Vent. 68. Trin. 1 W. & M. C. B. in Cate of 
Baynton v. Bobbet. 

19. A Leaſe tor a Year, Rent payable .Onarteriatim, and not ſaid to be 
at the moſt uſual Feaſts or Days of Payment, and Avorery was made for 
Rent due ad Feſtum Michael. whereas it ought to have been rhe 23d Sep- 
tember, according to Calculation. Eyres |. ſaid, It he had declared of a 
Rent aretro at Mich. it would have been well; but here it is lor a Renc 
due at Michaelmas ; Ergo not good. 12 Mod. 5. Paſch. 3 W. & M. B. R. 
Smith v. Bromley. 

Demurrer on 20. If you bring Debt or Annuity, and Part of the ©narter is paid, you 
na" muſt acknowledge Satisfaction tor that, and declare for the RH ue 12 
Tue ee Mod. 72, Paſch. ) W. & M. B. R. Anon. 


Avowwry was 
only fer Part | 
of the Rent, evitl out ſhexving how the re ſt was ſatisfied. And per Holt, If the Rem of a Quarter he 201 
and you avow only for 1c]. you muſt thew how the reſt was ſatisfied, juſt as in Declaration for Part of 
Debt due upon a Bond; and for this Holt and Samback's Caſe is clear. 12 Mod. 8 Mich, 5 W. 
3. B. R Johnſon v. Baynes, cites 1 Cro. 103, 104. 


— tt. 


(J. c) Pleadings. In what Caſes he ſhall conclude his 
Plea with (And ſo Nil Debet.) 


| E BT upon a Leaſe for Years rendering Rent, the Delendant 
1. pleaded that the Plaintiff diſſeiſed J. S. and leaſed to the Defendant, 
as in the Declaration, who entered ſuch a Day aſter the Day of Payment, 
before which Entry Riens Arrear; and this Riens Arrear is no Plea in 
Debt, bur ball ſay Nihil Debet ; and after he, by Advice, tcok the Fut, 
and Difſei/on by Proteftation, and tor Plea Nihil Debet; quod nota. Br. 
Dette, pl. 13. cites 20 H. 6. a0. 
„8. P. Br. 2. Debt in Middleſex upon a Leaſe of Land in Eſſex, * Levied by Vi- 
rs 7" oa ſtreſs priſt, is a good Plea, without ſaying Nihil Deber, becauſe che 
5 6 Thar Land is in another County, and this Iſſue is to be tried where the Land 
it is a good is ; UhC Plea was accepted without anſwering over to the Debt; quod 
Plea with- nora. Br. Dette, pl. 95. cites 22 H. 6. 13. 


be ks 3. So, tbo it be N in the County where the Land is, Per Cur, Br. 
0:5; 


in the ſame Dette, pl. 95. cites 4 
and is, it is no Plea, 5f be does not ſay over, ard ſo Nil Pebet; tor where the Land is, there the 


2 where 
the k . g 6 | | 5 
Debt may well be tried. Contra where the Land is not Br. Dette, 5. 29 cites 28 H. 6. 6, 


1s 


1 * 
* 
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If Payment in another County, or & levied by Diftreſs, be pleade 5 
Br. Dette, pl. 27. cites 34 H. 6. 17. & 5 . 8. . — NO Oe 


m_— 


4. Debt in Middleſex upon a Leaſe tor Years of Land in Eflex reu- S. P. Per 
dering Rent, the Deiendant pleaded Payment at D. in the County of H. rita. Con- 
where the Land is. And the Opinion was, That it is no Plea without tu, Me 
«tat: 9 N the Action 
ſaying, And ſo Nihil Deber. Br. Dette, pl. 96. cites 22 H. 6. 36 


| q is brought 
And Newton accordingly, in Debt the tame Year, tol. 35. for Payment «here e 
is no Plea, but where the Defendant cannot Wage his Law, as here. Ibid. £9 7 * 

1 1 . Made Fer 
Priſot, and there admitted, that in Debt upon a Leaſe for Years, Payment is a good Plea Gude Mi- 
rum, that he cught not to anſwer to the Debt, therefore Quzre inde; for if it be Law, the Reator 
ſeems to be inaſm uch as the Defendant cannot wage his Law. Br. Dette, pl. 24. cites 33 14 "IP 

. . 7 f 5 . ns ame 1-4 
But in Debt upon 3 Leaſe for Years, the Defendant pleaded Payment in ane tber County, and With- 
ont ſaying, And fo NiÞi Debet, and yet awarded a g Plea, Br. Dette, 5. 71. dtes H . 4. Parv. 
ment in a Foreign County, is a good Pic πννν νẽ,ỹ,ÜHusquittance, but if he pleads it in the ſame County, he 
ſhall conclude, And ſo Nihil Debet. Br. Dette, pl. 238. cites 11 H. 7. 4. 22 


(K. c) Pleadings in Caſes of Re-entry. 


* Reſpaſs, the Defendant pleaded a Leaſe of the Plaintiſt, and the 
Plaintiff replied by Re-entry for Non-payment, by Condition upon 

the Leaſe, and the Defendant rejoined by Agreement between them by Parol, 
that the Defendant ſhall retain the Rent for Boarding the Plaiutiſſ at his 
Table by io Weeks ; and well. Br. Replication, pl. 60. cites 47 E. 3. 24. 

2. In Treſpaſs, the Defendant juſtihed by Lenſe for Years by Deed, aud 
the Plaintiff ſaid that it was reſerving Rent, with Clanſe of Re-entry for 
Default of Payment, and that the Rent was Arrear by 6 Weeks, by which ke 
re«entered. And per Cur. He ought to thew a Demand, Br. Eucre Cong. 
pl. 2. cites 20 H. 6. 30. 31. 

3. In Writ of Entry by an Abbot of 51. Reut, the Defendant pleated 75 Br. Enter en 
to ſome of the Rent iſſuing out of ſo much of the Land ont of which &c. a le per &c 
Plea to the Writ, and as to {ome Rent ſiting out of the Tenement, Hors de ſon bl S * 
Fee, and as to ſome Reutiſſiuing out of the reſt Non Diſſeiſivit. And it was © © 
held ill Pleading; tor he ia anfwer as Tenant ot the Land or Pernor of 
the Rent, and then {hall plead ; and alſo he ought to divide the Parcels of 
the Rent, and thew how much is iſſuing out of one Parcel, and how 
much out of the other, and plead in Bar; and ſo he did. Brooke lays, 
And ſo ſee that where it is ſuppoſed by the Writ that it is one entire Rent, 
the De/endant ſhall be compelled to plead to it as to ſeveral Rents. Br. 
Rent, pl. 16. cites 5 E. 4. 80. 

4. A. made a Leaſe tor Years rendring Rent, and a Re-entry for Mo. 147. pl. 
Non-payment ; and at the Day a Stranger demanded the Rent; Lefice 282. Anon. 

5 1 p 1” : | 8 . 14 
ask*d what Authority he had of the Leiſor to demand the Rent, and bc- 8 , 
cauſe he was a Cosening Tel ow, and one that was mnotorion/ly in munis, Man of ill 
and would not ſhe w any Authority, the Leilee would not pay the Rent; Fame, and 
and thereupon A. entered, and his Entry adjudged lawtul; tor a Com- 5 out- 
mand to receive Rent may be by Parol. Cro. E. 22. Mich, 25 Eliz. C. B. p< achag * 
Sir John Souch's Caſe. A 
That if any Man would ſwear that this was true, that the Leſſor ought not to enter And oo. cad Bros, 
diately ſworn that he was of il! Fame, and the Notes of the Records of the OQutlawrics were ew 
and then the Juſtices diſmils'd the Leſſee. : 


5. If the Rent and Reverſion are extended uon a Statute, or ſeiled into 
the King's Hands tor Debt, if the CLeſſee pays the Rent according to 
the Extent, the ſame is not in any Danger of the Condition; tor that 
now the Letlte is compellable to pay it according to the Extent. 3 Le. 
113, pl. 150. Trin. 26 Eliz. in the ks as Biſhop of Briſtol's on. 

7 | 


— 
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6. It the Condition was, that if the Rent be behind by the Space of a Tear 
&c. and no Diſtreſs Ec. per totum tempus preditt, then to re-enter. It 
there be a Dittreſs there at any Time of the Year, tho” none be there the 
laſt Day, yet the Condition is not broken. Cro. E. 164. pl. 2. Irin. 
42 Eliz. B. R. Grigg v. Moyles. 
7. Leſſor enters, by Reaſon of a Condition upon Non-payment of 
Rent, and afterwards brings Debt for a ſubſequent Rent, he mult ſhew a 
Re-entry by the Leſſee to revive the Rent, or elſe the Action is barr'd by 
the Leſſee's pleading the Entry of Leſſor for the Prior Rent. Per 2 Juft. 
againſt 1. Bulſt. 205. Paſch. 10 Jac. Collins v. Goldſmith. 
| 8. Where an Entry is to avoid a Freehold, there the fame ought to be 
| pleaded by Indenture tor the Condition; but otherwiſe where to avoid a 
| Leaſe for Years, being but a Chattel. 3 Bulſt. 296. Mich. 1 Car. B. R. 
| Potter v. Fofter. | 

9. Plea that he ſtaid on the Land demanding the Rent Uſque ad Occa- 
ſum ſolis, without ſaying Poft Occaſum Solis, is good. 3 Bulit. £96. Pot- 
ter v. Foſter. 

10. Leaſe with a Clauſe of Re- entry, if Leſſor before the Day of Payment 
enters into Part ot the Lands let, and at the Day he makes a Demand of 
the Rent; in this Caſe Non-payment and a Re-entry thall not make the 
Leaſe void; for the Rent was u pended at the Time of the Demand; Sic 
Dictum fuit. Sti. 446. Paſch. 1655. in Caſe of Timbrell v. Bullock. 
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(L. c) Pleadings in 4fjſe &c. for Rent. In what Caſes 
there muſt be Profert, or Monſtraus of Deeds. 


Put where 1. S/iſe of Rent, the Defendant pleaded Hors de Son Fee &c. the 
N Plaintiff ſaid, That he is Lord of the Manor oi B. and thoſe whoſe 
" wn Eſtate he hath in the ſaid Manor have been ſeiſed of the ſame Rent where- 


nor, is given 79 : ; 
betore „ of &c. and it was held that he ought to ſthew Deed of the Purchaſe; 


Statute of tor he cannot claim it by One Eſtate without thewing Deed thereot 


Jenures, to where it is a Rent in Croſs as it appears to be here, and not Parcel of the 


id of | 
CAL ond. Manor, nor appendant to it. Br. Monſtrans pl. 91. cites 22 Aſſ. 53. 


and rendrir 

Rent to 8. and his Heirs Lord of the Manor, ſuch Rent may be preſcribed for without ſhe wing 
Specialty as Parcel of the Manor. Per Thorp. Br. Monftrans. pl. 91. cites 22 Ail. 53. So of a Rent re- 
ſerved for Equality of Partition, which has gone with the Manor Time out of Mind, it may be pre- 
ſcribed for without ſhewing Specialty. Per "Thorp. Br. Monſtrans pl. 91. cites 22 AM. 53. And 
it was agreed that if a Man purchaſes Rent- Service, and gets Seiſin, he ſhall have Aſſiſe without ſhew- 
ing Deed there of, and yet it cannot be purchaſed but by Deed, and this by Reaſon that it is of Common 
Right, therefore ſhall not ſhew Specialty after Seiſin. Contra of a Rent-Charge and Rent-Seck, and the 
Reaſon is becau'e the Rent may be claimed by a Due Eſtate without ſhewing Deed, where it is clatme! 
as Parce! or Appendant to the Manor where the Land is, Becauſe the Manor or Land may piſs by Livery 


ewitheut Deed, and then the Rent goes with it. Br. Monſtrans pl. 91. cites 22 Aſſ. 53. 


Thid. pl. 62. 2. Aſſiſe of Rent, the Plaintiff preſcribed in him and his Anceſtors, and 
2 E z. thoſe whoſe Eſtate his Anceſtors had in the ſame Rent, to hold &c. and 
hate the Title adjudged good without a ſhewing Specialty ot Oe Efate, and 


That he 5 

ought to Error thereof brought, and the Judgment was athrmed. Br. Moattrans 
ſhew Deed. pl. 91. cites 23 Aff. 6. 

— In Treſ- 

paſs the Defendent conveyed by Que Eſtate of B. and the Plaintiff intitles himſelf by a Stranger &e. 
and there it was ſaid he who intitles ts bimſelf to a Rent by Que Eftate ſhall ſhew Deed thereof, He. 


Littleton. Br. Monſtrans pl. 122. cites 18 E. 4. 10. 


z. In Aſſiſe, the Plaintiff” preſcribed in J. S. and his Anceſtors 12 the 


Rent Time our of Mind who graated it to Z. who deviſed it t the Plan: 
1 tif 
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tiff by Cuſtom; and per Cur. he ſhall ſhew the Decd to T. quod nota. 
Br. Monſtrans pl. 101. cites 38 All; 28. 

4. A. granted all his Eſtate reſerving a Rent, he ſhall not have an Ac- 
tion thereof without ſhewing Deed ot Reſervation, for he has not any Re- 
veriion in him. Br. Monſtrans pl. 133. cites 43 Ail. 46. and 12 UH. 4. 17. 

5. Afiſe was brought by W. P. ot 26s. 89. of Rext granted to him for 
Life by J. S. out of 5 Marks ot Rent, which he had in T. in Fee with Di- 
ſtreſs in all his Lands and Rents in T. But it was not adjudged whe- 
ther he ſhould ſhew the 1it Pecd of 5 Marks Rent; For the Court held 
Contra querentem, inaſmuch as a Rent cannot Iſiue out of a Rent as it 
ſeems. Nevertheleſs per Paſton, Weſtbury, and Rolte, he may main— 
rain the Aſſiſe without ſhewing the {rf} Deed, becauſe he has no more than 
a particular Hſtate; but it was not denied bur that if he had had the intire 
Fee- ſimple he ought to ſhe the iſt Deed notwithſtanding Parcel only of | 
12 Rent be granted, and not the Whole. Br. Monitrans pl. 5. cites 1 

. 6. 20. 1 
f 6. If Rent Parcel ofa Minor, or ap pendant to an Office, or Rent recovered | 
in Value for Land tailed loſt thall be in Demand, the Demandant thall not In 
thew Deed, for by a Grant of the Manor or Office the Rent pailes, and 11 
where it is recovered in Value the Record ſhall ſerve. Per Keble. Br. 1 
Monſtrans pl. 112. cites 12 H. 7. 11. 


(M. c) Equity. Caſes in Equity relating to Rent. 


* OR D Zouch deceaſed, late Father to the Plaintiſf, did give the 

Manor of W. with the Appurtenances in the County of Dorſet, wil 
intatled to the Father of the Defendant, reſerving 40 l. a Jear rent to him 1 
and his Heirs ; and after, about 3 Years laſt pait, granted 25 1. Parcel of i 
the ſaid Rent, to the Plaintitts for their Lives; and rhe Detendant's ih. 
Father attorned, and paid the Rent to the Paintiſls, until about 2 or 3 ut 
Years before his Death, which was about 6 Mears ſince, ſince which Time 
the Detendanrt, being Iſſue in Tail and ſeiſed, refuted to pay the ſaid 
Rent, bur was ordered by this Court to pay it, it he thew not good 1"; 
Cauſe to the contrary, Cary's Rep. 131, 132. cites 22 Eliz. Zouch v. 1 | 
Siddenham. | 
2. The Plaintiff ſeeks Relief by way of Contribution, for that one of 
the Deſendants has 4 Rent-charge out of his, the Plaintiff's, Lands, and 
one other of the Defendant's Lands, and yer ſeeks to lay the whole Burden 
of the Rent-charge upon his the Plaintitt's Lands; and becauſe the De- 
tendant would nor anſwer, therefore an Injunction is granted tor ſtaying 
of the Suits for the Rent Cary's Rep. 132. cites 22 Eliz. Dolman v. 
Vavaſor. 

3. Where a Man made Title to a Rext-Seck, of which there was 20 Hei- 
fin, nor tor which he had any Action at the Common Law, and prayed 
Help here, it was denied upon Conference had by the Lord-Keeper with 
the [udges. Cary's Rep. 7. cites Mich. 1596. Anon. 

4. The Court is ot Opinion, That the Plaintiff having ſuſpended his 
Rent, there is no Reaſon but that the Detendant ſhould detain it, by 
Reaſon ot the Plaintiff s At. Toth. 267. cires 31 Eliz. tol. 312. War- 
ren v. Towler. 

5. Leſſee for 40 Years from Q. Eliz. made a Leaſe for 21 Years rendring 
Rent. The Patentee granted Totum Statum ſuum to J. S. the Plainritt, to 
whom the Under-leſſce refuſed to attorn, or pay the Rent; But Lord C. El- 
leſmere decreed him to attorn, and pay the Rent and Arrears, unleſs 
Cauſe &c. For J. S. could not compel the Tenant to attorn, yet without 

Attorny 
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Attornment the Reverſion, to which the Rent was incident, was in J. S. 

1 Mo. 8og. pl. 1092. Mich. 5 Jac. in Canc. Shure v. Malory. 

_ 2 6. A Rent was deviſed without Diſtreſs, yet the Tenant ls been decreed 
>, bo pay it; becauſe Without Seiſin he has no Remedy, and yet the Rent is 


Caſes 364. : - : i 
N . — in the Deviſee by the Deviſe. Said by Ld. C. Elleſmere to have been ſo 


adds a Rea- decreed. Mo. 805. pl. 1092. inthe Caſe of Shute v. Malory. 


ſon, viz. be- 
cauſe by Intendment rhe Tenant of the Land was Inops Conſilii at the Time of the Deviſe. But Lat. 


147. cited there is a D. P. and I ſuppoſe miſprinted. 


7, If the Leſſor enters, and ſuſpends his Rent he ſhall not have his Re. 
medy in Equity for it; For it is contrary to the Law. Per Doderidge 
and not denied by any. Noy 82. in the Caſe of Vincent v. Beverly. 

8, It a Man grants a Rent-charge out of all his Lands, and afterwards 
ſells the Lands iy Parcels to divers Perſons, and the Grantee of the Rent 
will rom Time to Time /evy the Whole Rent upon ons of the Purchaſors 
only, he ſhall be eaſed in Chancery by Contribution from the reſt of the 
Purchaſors, and the Grantee Hall be reſtraine by Order to charge the 
ſame upon him only. Cary's Rep. 3. Anon. 

9. One was relieved againſt an Extingwſ:ment of Rent. Toth. 20. 
cites Mich. 2Car. Halliley v. Skarret, and Sheedon v. Gibbs. 

Io. Judges were of Opinion, that a Rent paid for a long Time (although 
no Aſſurance could be produced) ſhould be decreed to be paid. Toth. 270. 

11. A Rent-charge decreed, though no Evidence. Loth. 270. cites 
Hill. 10 Car, Churchil v. Brewer. 

12. Concerning Rents which have been paid, by Reaſon of a long con- 
fant Payment. Decreed. Toth. 210. cites 12 Car. Cæſar v. Gater. 

13. An Annuity was deviſed by Mili, and by the fame Will the ſame 

S. C. cited Lands deviſed to an Half-brather of the Deviſee of the Annuity ; this being 
N. Chan. R. , Rent-Seck without Seiſin, and no Power of Diſtreſs, and the Deviſe: 
N: apy | As Lands having promiſed to pay it, the Court decreed the Deviſee of the 
Darcy, S. C. Lands fo give Sein of the Rent to the Deviſee of rhe Annuity. Chan. 
— Toth. Caſes 147. Mich. 21 Car. 2. in Caſe of Davy v. Davy, cites 22 June 
269. ces 43 1644. Ferris v. Newby. 


Eliz. Lib B. 
fol. 36. Ferrers v. Newby & al. That the Court allows Seiſin to a Rent Seck. 4 Le 184. pl. 282. 


Mich. 30 Eliz. C. B. in Y alton's Caſe, it was agreed by all the Juſtices, That where an Annuity or 
Rent is granted to one for Liſe or in Fee, and the Deed is Executed, Scaled; and Delivered, but no 
Seiſin is given to the Party of the Rent or Annuiry, the Court of Chancery way decre- a Seilin of the 
Revr to be given, and the Rent to be paid to the Grantee, and that was ſaid to have been oftentimes de- 
creed in the ſaid Court of Chancery S. P. Arg. And admitted by the Counſel of the other Side. 


Chan. Caſes. 79. in Caſe of Thorndike v. Allington. 


14. A Deviſe was to the Plaintiff by the Defendant's Father (whoſe 
Son and Heir the Detendant was) ot 20/. per Annum out of a Reffory, 
with a Clauſe of Diſtreſs tor Non-payment. The Glebe belonging to the 
Rectory was Hut 2 40 f. per Ann. And the Tithe not being 1abject at 
Law to a Dittreſs, and ſo no ſufficient Remedy at Law for the Rent, 
the Plaintiff thereupon brought his Bill to have the whole Rectory 
liable to the Rent, and the Defendant decreed to pay it. On the Detei- 
dant's Part it was inſiſted, That this Court ought not to extend a Re- 
medy beyond what the Deviſor appointed, and the Plainrii muſt rake 
ſuch Remedy as by Law he might. The Plaintifl's Counſel replied, 
That the Deviſor gave the Annuity out of the whole Rectory, and in- 
tended the Tithe as well as the Glebe ſhould be liable ro ic. 1 he Corr! 
decreed, That the whole Ref ory be liable to pay the Annuity, and that ti 
Defendant do pay the Arrears and Coſts. Chan. Cafes 79. 80. Hill. 1» 
& 19 Car. 2. Dr. Thorndike v. Allingron. 

15. A Rent or Penſion of 11. 14 8. per Annum, was granted by King 
H. 6. to Eaton College, iſſuing out of certain Lands; The College 
brought a Bill again the Executor of the Tertenant tor Relief as to th. 
Arrears due in his Teftator's Life-time, ſuggeſting that the College d 


vt knuw the Lards chbarg'd, and fo could not diſtrain, and that tho” the 
8 Perſcn 


Perſon of the ' I ertenant Was not charged ble With the Rent at Law, but 
only the Land by Way ot Diſtreſs; yet {ince the Teftatrix had held the 

Land, and aid nut pay the Rent, it was inuſted, 'That the Perſonal Eſtate 

of the Teſtatrix was augmented thereby. And o the Maiter of the 

Rolls decreed the Executor to pay the Arrears as ſar as he had Aljets ot the | 
Teſtatrix's Eitare. Chan. Cates 121. Hill. 20 & 21 Car. 2. Eaton Col- 

lege v. Beaucneap and Riggs. 

16, The Bill was ior 31. due for a Rent of 58. per Annum, Arrear A Bill ws 
for 12 Years. on Platatit laggeltted, That the Deeds by which it wa 8 be reliev- 


created were 74% und there was Pr wy of con ſtaut Payment till the 12 © onching 
ne AI. ite ch R Il » , P two 'ev eral 
laſt Nears, The Matter of the Rolls decreed Payment oft the Arrears Rente ur- 


and growing Rent, becauſe he ſaid it was uncertain what Kind of Rent chultd by 
ic was, and 10 no Remedy at Law. Chan. Caſes 120. Hill. 20 & 21 the Plintit, 
Car. 2. Collet v. Jaques. of 3s 2. 


per Annumn, 


hut g out 
of Lands, the Bill ſuggeſting the Rents had been conſtantly paid Time out ef Alind, but thut 10 oy c 


Net recoter at Lat 5 wt Korb i. iT the Naliure of tte Rent, whether Rent- cba Ze, Ferdvic- 14 Rent- ſe, 75 ane 
the Boundaries of the * Jaan d being u. cert. inn; fo that they could not at Law ac cl. oy with that Prec 1 ſcnels 
as Was required in an Avowry ; and ſeveral Prececents being produced, where ihe Court had relieved 
in theſe Cales, an i; an onglt others Sir William Beverſham's Ca! e, who had a Decree for a Rent of 1 s. 
z d. per Annum, the Court declared they would decree the Rent, if it had been confla: t'y paid; but 
the Defendant deſiring the Matter might be tried at Law, an [ſue was di; reps to try whether 4 and 
eat Rent <vas i{juins out of all or any the Lands in the Bitl mentioned. Ver 59. pl. 354 Hill. 1633. 


Cox v. Foley. 


17. A. intitled to a Rent- charge of 259 l, a Year, whereof ſom2 Rent N. Chm. 
was due, ſuggeſted by Bill that the De'cadant kept no Stock 6a the Land, Rep. 125, 


but converted all into Tillaze; fo that there was nit a [uſjicieat Dittreſs, an ty N. 2 
N ne 0 
had no Remedy Dut in Lquity, and Praye "WE clic. Lord Ci: ane etior Sy 3 


directed a Trial at Law, Whether there was any Fraud to es tue U xx Fo 


Plaintiff ol his Diſtreſo? and declared that walc/s fuch Fra did 4 appear, 1251. per 


the Plaiatif} cu not have Relief here; and that all he could d as 0 num, 


15 
Re. 


refer it to a Trial on that Point. Chan. Cafes 14 . Mich. 21 Car. 2. Da- „ 45 
vy v. Davv. ee 55 

;  Plonriit for 
her Tointure, v. ith Pocter of Diſtre or and there being a great Arrear, ard no Tſrficent I) an the 
Land, Bill was t' ar of fei.dant, the Deviſee of the Inherits ce, miglit ſet one ufficient Dite's, or that 
the Plaintiff might old and enioy rie Pahl. Der Lord W rig -At. . ß ar 
than hat the Party iin provided for |: ＋ elf, and that is tc re only by ute, end conld not relieve 
unic I Frand proved, as letting the Land lie treſn, or Depaſturing in t. 2 N lt Almre. 2 Vern, R. 282. 
pl. 349. Nlich. 1700. Crampernoon v. Cub hs. 8. C. Chan Pre- 68 = [12 hit the Cauſe 
Vas . heard the i- th of July, and the Lord Keeper continued his former Oution a aiüſt the U Hitt, 
and afirm'd the Dec bree. — it u here one art Thy 41 an Eftat 5 ergebe ct ub 1COL. 4 Year, to his Fat! er, 


payable Huif-veariy, andi Def orctt to enter and niferain, and the Diftrets to rt till ihe ron ts paid ; 
the Father died, u a Bill by his Widow and Executrix for Satisfaction of the Arrears, the Maſter 
of the Rolls decrecd the fame y ith Coſts and Charges, and the to enter und en ri he „tho the 
Lord Keeper this Term Gituzi'S'd the Bill in the like Cate beta cen Chamer oom aid Cu! 
386. pl. 254. M:c '1 tO 1 Nov. 17. ror V. Foſter 3 (Chance. Prec. 122. pl. 106. favs that the 
Deviſe was of 1c J. Year, to A. his Father for Lite, to be iflni-g out of the Revrs and Profits of 
Bl. Acre, aud te ke paid Fialt-ycarl 8 u jth a Clauſe of Diſtre ß. A chrered and received the Profits till 
mis Death (which was 5 Years) but the Lards were not ſufficient to anſwer above 50 1. a Yoar, he died, 
and h. vip y deoviied thre Arrgars tc) the Pact 1 ll, id male her Executor, ſhe bronglit her Bill * and ir 
Was d Cr. 2 tor her, tar A gor Intent bei. 7 Pt in that his Fither Joould bade 10327 5 Fe, ar. ud tha 't a 
Devije of the Ronts of Land > 1s the ſame as th 715 nd it ſell, and the Deviie of Gl. Acre (cha-g 4 ark rh 
ſaid Annuity! P] Charges it in h1s Eands by «2 {41d VV oras 5 for it could not be cha wo 41 bet. re 


18. A. was /c;/d in Fee of Rent of » l. per Annum, which was paid 
kin by the Owner of the Lands our of which &Cc. 2 ing his Liſle, aud 
by his Death this Rent deſcended on the Faint” as Heir, and the Owners 
of the Land paid tiie Rent to the Plaintitt t 1941. Several Fe 
were made of the Laid in the late Troubles, and 10 no Rent paid ance 164 
The Lands were now come to the Detendant ; Plaintill pra, ed that De 
fendant might be decrecd to pay the Rent and Arrears. The Dc fendant 
ſaid he did not know any ſuch Rent was iſſuing out ol the ſaid Land „ and 
that he and theſe under whom he claims, J 4 enjoyed thote Laure 39 


Years under diverſe Purchaſes, without any "Demand of the Rear chat he 
7 E knew 
/ 10 
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Rent. 


knew of till the Bill, and demurred, becauſe the Bill ſought to lubject 
Eis Perſon (which was not to be liable at Law) to pay the Rent and 
Arrears, and it having been ſo long unpaid, it was to be pre/wmcd the 
Reit wwas extinguiſhed 5 and however, it appearing by the Bill that the 
Plaintiff had Seilin, he might bring his Athſe at Law; and it there had 
not been a Seiſin, it was ſaid that all the Relief this Court would have 
gwen, would be but to give Seiſin. And on Debate the Demurrer was 
allowed. Chan. Cafes 184. Trin. 22 Car. 2. Palmer v. Whettenhal. 

19. A Leaſe is made rendering Rent, and if a Meadow be plow'd to pay 
51. per Acre. North K. ask'd if this was relievable? 2 Chan. Caſes 199, 
Trin. 26 Car. 2- 

20. Chancery will not decree a Rent to be abated on the Account of 
Loſs, Evi&ion, or /efſening the Profits, unleſs there be a Covenant. 2 
Chan. Caſes 204. Mich. 26 Car. 2. Duckenfield v. Whitchcor. 

21, Forty Marks yearly Rent was reſerved on a Sale of Lands in the 
gth of H. 8. payable to the Vendor and his Heirs. This Deed was in. 
roll at Cheſter, and the Rent paid till the Year 1652, but the Connter. 
part being loſt, it was now denied to be paid. The Deiendants pleaded 
that they were Purchaſors for a valuable Conſideration without Notice 
&c. and that ſome of them had enjoyed the Lands 30 Years, and more, 
in all which Time no Demand was made of theſe 40 Marks, or of any 
Part thereot. Maſter of the Rolls decreed it to be paid with Intereſt; 
but Finch K. revers'd that Decree as to the Intereſt, becauſe the Deed 
being inroll'd, it was a Neglect in the Plaintiff that he did not recover 
the Rent ſooner. Fin. R. 241. Mich. 27 Car. 2. Boteler v. Mäſſey. 

22. Lands were charged with a Rent; A. purchaſes Part with Nitice, 
and aſterwards /e//s Part of that Part to B. and delires the Gran- 
tee of the Rent to join in a Fine to B. aſſuring the Grantee that it 
would be no Prejudice to his Rent. It was inſiſted that No Relief 
ought to be in Equity, becauſe the Extinguiſhment of the Rent bein 
a Rent=charge was by the Plaintiff's own Act by a Fine; Bur Ld. Chan- 
cellor held, There was no Conlideration for the Rent, nor any Agree- 
ment to extinguiſh it, and that the Grantee was ciryumvented, and de- 
creed Relief againit A. Chan. Caſes 273. Hill. 27 & 2% Car. 2. 
v. Hawkes. 

23. Rent in Lieu of Tithes payable before the Diſſolution of Abbers 

&c. tho' not paid for 14 Years paſt were decreed to be paid, and all the 
Arrears. Fin. R. 256. Trin. 28 Car, 2. Dr. Busby v. the Earl of Salis- 
bury. 
- A. upon his Marriage charges his Lands with a Reat-charge for the 
Fointure of his Wife, and afterwards by his Will deviſes Past of theſe Lands 
10 his Wife. The Plaintiff's Bill was, That the Lands depiſed to the Wife 
might bear their Proportion of the Rent-charge, other wiſe the net of the 
Lands, that were not ſufficient to pay the Rent, would be clogg'd with the 
Arrears, which in Time would ſwallow up the Inheritance. Ld Chan- 
cellor, The Grantce of the Rent-charge may diſtrain in all or any Part 
of the Lands for her Rent, and there is no Reaſon to abridge her Re- 
medy%n Equity, and the Husband certainly intended her ſome Renctr 
by this Devite, and he has not declared it thould be accepted in Part of 
rhe Rent-charge ; and therefore diſmiſs'd the Bill. Vera. 347. pl. 342, 
Mich. 1685. Knight v. Calthrope. 

25. A. Leſſee tor Years under a certain Rent, and Covenants to rep tr, 
makes 100 Under-leaſes ; The Premiſſes were not repaired, nor the Rent 
paid; A Re-entry is made, and the Original Leaſe avoided. Six of rhe 
Under Leſſees brought a Bill againſt the Head Landlord and frit Leſice 
& al. The Court ſaid, They could not make any Decree to vprertion the 
Head Landlord*s Rents, nor relieve the Plaintiſls, ut on their Payment of 
the whole Rent in Arrear, and repairing all the Premiſſes; But when they 
have ſo done, they might compel the reſt of the Under-Tenants to con- 
tribute. 2 Vern. 103. pl. 99. Trin. 1689. Webber v. Smith. 


26. A. 
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5 Repleader. 367 


26. A.” ſciſed in Fee of a Meſſuage of $1. per Ann. and poſſeſſed of a 
Perlonal tiſtate ot about 2501, Value, deviſed ſeveral Legacies, and £ave 
to B. his Eldefe Ser, the Flaintiff, 51. yearly for 40 Vears, if he ſpoi'd ſo. 
long live, and made C. bis 2d Son kxecutor and Refiduary Legatee, and de- 
de to him the ſaid Meſſuage in Tail, C. dicd, and during his Lite paid 
the Annuity. His Executrix inſiſled, That ſhe had no Aſſets, and that the 
Will had not ful jected the Real Hate to the Payment thereot, and that C. 
dach the Entail, and borrowd gol. of B. the Plaintiff'; and for ſecuring 
thereof, and allo of the 51. a Near for 4 Years, convey'd the Meſſuave in Fee 
to F. &. in Truſt for the Plaintiff, redeemsble at 3 Years End on Payment 
ol the 5ol. and Intereſt, and the 3 Five Pounds; and that the Money 
was repaid, and the Plainiiff had re-convey'd, and ſo had extinguifh*d his 
Right, it any he had, as to the Real Eſtate. But the Court thought 
that C. being both Deviſee of the Land and Executor alſo, the Lands 
ſhould be liable ro the 51. a Year, as in Clowdeley and Pelham's Cate, 
elpecially as it was all the Proviiivn made tor the diſinherited Heir, and 
C. had avove 20Ycars duly paid the lime. And as to the pretended Factin— 
griftment by accepting the Mortgage, it was wot to be regarded in Fquity. 
And jo decreed the Arrears and growing Annuity tor the {uture, and an 
Account ot the Rents and Profits of the Real Eſtate tor that Purpole. 
2 Vern. 143, 144 pl. 140. Trin. 1690. Elliot v. Hancock & al. 


For more of Rent in General, See Avobtry, Debt, Diſſctſin, Diſtreſs, 
Replevin, Reler vation, Seiſin, and other Proper Titles. 


— 
— 


+ 
| 


— —————. . — —ñUZͥ̊Z— — 


(A) 1; glatt Caſes it ſhall be [and at cn Time.) 


1. IF the Parties are at Iftue upon an immaterial Iſſue they may re- * ＋ 78 
l 1 KL 
vicar, 3 D. 6. 39. for Years 
for Rent the Deſendart pleacea, That bejcre the Bent Ore be had aſſiened the Term to / & of which the 
Plaintiff led Notice. line was ſcined 10 onite 7e and V erdicr for the Deicndant, It was in ſiſted, 
That Judgment ought 50 oy be ct, DUTT a Repicader, the litue being u' 0 a4 AMetter immaterial, the 
Notice being no Diicharge vithout Agreement or Acceptance by the firſt Leſſor. And I iſden ]. ſaid, 
That if an improper Iſ ue is taken, and Verdict given, judgment Pall thereupon be given whether for 
the Plaintift or Defendant, and cited Cro |. 575. But an immaterial Iſſue is where upon the Verdict the 
Court cannot krow for whom to give the Judgment, whether for Plaintiſt or Defendant. And to this 
the Chief Juſt. and Windham J. agreed, and awarded a Repleader. Lev. 32. Paſch. 123 Car. 2: B. K. 
Serjeant v. Fairfax. 2 : | 
Debt upon Bend af ainft the De fendent, as Frecutor ; The Ine was joined, Wetter he had Aſſets or net 
en the 20th of Noven.ber, which was 17+ Day when he had Netice f:rſt of the Plaintiff s Original; and it was 
found, at then he Fad not eta It was moved for a Repleader, becauſe (as was (aid) this was an i= 
material Iſſue; For tho" he had not Aſſets then, yet if he had any afterwards he is liable to the Plaintiſt's 
Action; But it was inſiſted to have judgment upon the Statute of 32 H. S. 30. becauſe here the Parties 
only doubt whether there were Aſſets at the I ime of the Notice. And it was found, I hat there v. ere 
nore, and that therefore Judgment is to be given accordirgly. Ard of that Opinion was the whole 
Court. 2 Med. 159, 140 Mich. 28 Car, 2. C. B. Read v. Dawſon. 
Atkins J. was cicar of Opinion, Thar it the Parties join in an immaterial Iſue there Fall be no F e- 
picader, becau'c it is hel; ed after Vergict by theis Words in the Statute, Viz. (Ary ue] It is ro. Cid, 
24 


36 Repleade: 
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an Iliuc jor Reg ona ;raterial Point, and the Intent of rhe Statute was to prevent Pepleaders ; and that 
if any other Conttrucl wh mould be made of that Act, he was of Opinion, That the Judges lat there 
not to exronnd hut to make a Law; For by ſuch an inter pretation much of the Benefit intended by the 
Act to the Pa: ny, who.had a V erdict, would be reſtrained. But the other Juitices were all of Opj11. 


on, That ſince *. aki 17 of this Statute it had been always allow'd, and taken as a Hifference, Th: ar 
when the I was fo jectly 1 there ſſ..ould be no Repleader; but that it was otherwiſe where the 
Iſſue was xt „aten. 2 Med. 140. in the Caſe of Read v. Dawſon. 

In Replevin the D 27 er . and lays, That the Goods are his, abſque hoc that they are the 


Plaintiff's; the Plaintt i ro plies, That they are his, abſyne hoc that they are the Defendant's, & hoc petir 
U. ulr 40 ir per b. tri. m x is was taken to be an immaterial ue, and a Repleade Or a new Trial 
awarded; *Or th it u nett Ius the Prope ty Cannot be cry a1 for the Plainti A ought tO prove them 
to be mu and not the Defenda At to be his; For if they be a E and not the Plaintiſt's, the 
Plaintiff bas no Kight to ira; hem, Skin. 65. pl. 11. Mich. 2 Car. 2. B. R. Hublcun's Caſe. 

In Lebt the P init e de. 1 It por a Seriptum &c. being a Deed Poll, Teſiati. n ef, 
the Dejendart cept] 't of he Pls hy trff, juch Lands, pro uno Anno, ſi Viia tam diu <iveret, ad vipint. 0. qu: = 


que 1.ibras folver.d* ad duo Feſta maxiume uſualia Kc. and counts allo upon a l eaſe Parc! (Si J. A tam 


$i 7 din 
vixeret) ſer che Near XC. a avers, T lat 7. A. <vas the Life intended, and that he «as livins at the Tins 
that the Money was due &c. Ard ne <vas taken, That . 41. WAS act licing; and a Verdict for t c 
Plamtiff. And it was moved in Arrcit of Judgment, Thar the Iiſue was an immaterial Iue; It was 


any, ar d, That the Veidict being foun d for the Pjaintift, and he having 4 3004 Declaration, he tail 
have |udgment accordi & to tlie C 2 of Solvit ad Diem pie: aded to a ſingle Bill, and found for the e Plai 
tiff, de ſhall have judg acne ; tho“ "if in ſuch Caſe the Verdict had been for the Defend ant, there N: il 
be a Repleader. Put per Holt Ch. J. the Ine here is quite througkeut immaterial, and there ought to 
be a Repleader; Ard it ſeemed to him, That the Words in this Caſe Si vita rar: diu viveret) v.cre odd 
and inſenſible, and chat he might have declared upon a Demiſe for a Year certain. Skin. 
14. Mich. 6 W. & NI. B. R. Netherton v. Jellop. See pl. 32. Staple v. Hay don. 
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As in Action 2, So upon an inſufficient Plea. 20 H. 6. 32. 


of Debt 

brought upon an Obligation, to which the Defendant pleads, That an Fſtranger ci , impri: ned by ano— 

ther Stranger, and kept in Priſon until th: Defendant, as Surety of the Stranger, d th Lend; ; And 1: 
was held 4 naughty Plea, and a Replcader awarded. Brownl. 64. Trin. - Jac: Mantel v. Gibbs. 


After Iſſue if the Tenant makes Default, and at the Petit C Ae 
turned the Vemandant releaſes the Default he ſhall not repiean wi nt i 
Dr 12300 12 I), 6. 7. 


EO 1: if the Inqueit be taken by Default the Dartfes fh2oMl not th 
A plead akter; Becauſe by the Dekault he was out of Court. 20 
— } Þe> wo a Ch 0 9 * v- + 2 1; #4 x 

dee pl. 32 0. 32. 
the icth Re 
ſo.ution, in the Caſe of Staple v. Haydon 


r Tenant for Life makes Default after Default, oy d he in Rever- 
ſon is received, and! joins flue upon an ill Plea, and after at Wii Wie 
mak cs Detaulc ; ug at the Dap in Bank there (ail nut be any 33 

plcauct. Fecauſe bohls Octatilt, aſter the Receipt, the Deiade 
E 48 C attic 1 recaver the Land upon the Octauir of the d W chünt Wy 
1. le,; and da the Plea cannot be put in ſuch Oegree as it 2 was at the 
Tune d ntipleaving, as it ought upon the Gepleader. 20 . . 
37. U. 
As in elt 6. IJ, an Inqueſt be taken before the Juſtices of Niſ Prius, and £75 
wpon luden returned in Bank, If the Zartics were not well at Iliue, che than tbe 


re of Leaſ. 

rwree! Teal received to replead. 30 E. 3. 17, But quzre. 

rendring 101. 

per un. at Faller, ard other Covenants Ex utraque parte Perimplendas et ad omnes Connonticy ng Fg 
lendas utergue c texetnr alteri by the ſame Indenture in 201. And for Non-Pav ment © of 1 ar Kal x 
alt, the Leffor brought Action of 20 J. and the Defendant ſaid, That at the Fo: /? et e eras noon 
the Land al! the Lay Teady to pay, ard none came of the Part of the Plaintiff to receite; <4 Flair 5 , 
That ſuch a Day after the ſaid Feaſt be demanded the 10 l. and the Defendant refuſed to pay To 
the P-tendart ſaid, That be paid the 101 the ſame Day; and ſ to Iſſue; And found fur the Pla! i 
the Niſi Prius. Ard per Cur. This is Jeofail ; For the Penalty refers to the Feaſt of Ee ſtor cn, u hich 


+ 
Py 


5 LO Wien 
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41 


is excuſed by the Tender upon the Land all Eafter- Dav, and the Plaintiff intities him {cif by a Dem 

atrer the Penalry is fave ; by which 1t was awarded, That they replead, notwithſtanding it hes: ater Vi 
Prius, W hen the Dete: adant is not demandable ; For yet be bas Day in Curt till Jud nent be ,. A 
in ſeveral ſuch like Caſes the Parties have repleaded ; quod nota, Lo Award. Br. Reviexger, pl. 25..cites 


22 H. 6. 57. 


6 


— _ —— — — www. a i _ * 1 1 
_ — —— — _ 


Repleader. 569 


So ia Replevin the Defend int made Conuſauce as Bailiff to & for Dama 


: ge feaſant, /rppojizo that Nino E. 6 
leaſed the Land to A. B. for Yeavs, cubo eranted Parcel of lis Term to the ſaid H. The Plaintitf replied, 


That long before E.6. had any 7 Ving in the Lands, one J. late Abbot of K. <vas ſeiſed thereof in Fee ia 
Right of his Church, who demiſed to bin for Life. The Defendant travers'd the Leaſe of the Abbot. 'The 
Jury found the Leaſe, but that there <vas no Livery made. Upon this Verdict the Court awarded 4 Re- 
pleader ; Becauſe a Verdict at large cannot be given upon a ſpecial Iſſue joined. And they awarded the 
Repleader to commence at the Avowry. D. 117. b. 118. pl. 56, 77. Paſch. 2 P. & M. Jones v. Weaver. 

Ho in Debt q * an Ollig ation, the Defendant p!eaded ihe Statute of Uſury, made the 6th of Feb. 13 Vis. 
( whereas the Parliament did begin the 2d of Feb. 15 Eliz.) and that the Obligation was taken by U 
The Plaintiff replied, It was net made for ( ſury &c. contra forman: Ftaticti mcdo, & forma predict and upon 
this they were at Iſſue, and found for the Plaintiff ; and for that the Statute was miſ. recited, and it was 
a general Law of which the Court is to take Conuſance ; altho* both the Parties do agrce there is ſuch 
a Statute, yet the Court well knowing there is uo ſuch Statute, and ſo cannot be contra Formam Statuti, 
the Court held, No Judgment could be given for the Plaintiff, it being in the Bar of the Defendant, 
the Court held it clearly ill; and that a Repleader ought to be, altho' it was after Verdittk. And it was 
adjudged, That there ſhould be a Repleader. Cro E. 245 pl. 4. Mich. 33 & 34 Eliz. B. R. Love v. 
Wotton. cites 1 Mar. Dy. 119. | 

So where Error was brought of a Judgment in Trovey againſt Hutband and Wife, upon the Conver/ion of 
the Wife to her own (/e: wherein they jp/-1ded, Prod ihſi non ſunt culpabiles. This was rul'd to be ill, be- 
cauſe no Tort is ſuppoſed in the Baron; and ſo tue Plea Huld be uod ipſa nor. eſt culpabilis ; Wherefore 
after Verditt for the Plaintiff a Replcader was awarded. Cro. J 5. pl. 6. Paſch. 1 Jac. in the Exche. 
GLENN: Cox y. Cropwell, — Cox v. Cropnel and his Wife, S. C. in B. R. Cro. E. 883. 
Adjudg'd. 

15 — Aſſumpſit upon a Promiſe of the Wife Dum Sola, the Plea cat entered Ft predift. the Fluthand and 
Wife defendunt Vin &c. et itſa the Wite ſays, Puod itſa non AjJumpſit. And this being tried and tound 
for the Plaintiff, it was moved in Arreſt of Judgment, I'hat a Pica ot the Feme without the Baron is no 
Plea at all; and an Iſſue joined and tried thereupon is idle, and not aided by any of the Statutes of [e0- 
fails. And of that Opinion was all the Court. A Repleader was awarded. Cro J. 288. pl. 4 Mich. 
9 Jac. B. R. Tampion v. Ne ſon. Yelv 210. S. C And ſays, The 8. P. was adjudg'd in an Ac- 
tion againſt rhe Husband and Wife for Words ſpoke by the Wife, where the Wife only pleaded Not 
Guilty. Chomley v. Apſley. Ke 

So in a Replexin the Defendant pleads, That it is bis Franktenement. The Plaintiff replies, That the 
Beaſts eſcaped thence by Default of the Encloſure &c. The Defendant rejoins, That tempore Captionis the 
Hedge was well repaired; And Iſſue upon that is found againſt the Plaintiff, who now moves in Arreſt of 

udgment, That it is not a good Iſſue; For It ought to have been Tempors Eſcapii, or [ntrationis, But 
9 the Court that was now diſallow'd, being mov'd aſter a l erdict; hut becauſe, upon Vicw of the Re- 
turn of the Venire facias, nothing was indorſed but the Jurors Names, the Court awarded a 12 epleuder 
Noy 115. Bafford v. Ventres, cites 5 Rep. 41. [But ſee now the Statute of 21 Jac. 13. at Tit. 
Amendment.] 

So in Debt on a Bond, with Condition to pay 101. 10 s. the Defendant pleaded Payment of 101. ſecundum 
Formam Condilienis; upon which they were at Iſſue, and a Verdi was given for the Plaintiff ; and yer 
a Repleader was awarded. Hob. 113. Kent v. Hall, 

But in Treſpaſs for beating and impriſoning his Fife &c. the Defendant juſtifies by Iarrant of the He- 
riff. The Plaintiff replies, De injuria ſua propria abſqre tali Canſa, and Tilue upon it ; And Verdict for 
the Plaintiff. And it was moved tor a Repleader ; becauſe De jnjuria ſua Propria is not a Plea to Matter 
of Record, but the Plaintiff ought to have travers'd the Warrant. Bur Judgment was given for the Plain- 
tiff; becauſe it is good erorgh after Verdict. Raym. 50. Mich. 13 Car. 2. B R. Collins v. Walker, — 
And ſays, That it was ſo reſolved betwixt Osborn, and Defmond, and Peter v. Staftord. Hob. Rep. 
244. Sce 2 Leon 81. Moor v. Sir John Savage. 

See pl. 32 the Sth Reſolution, in the Caſe of Staple v. Haydon. 


ſary. 


J. Debt againſt Executors, who pleaded Riens enter mains ; and it was 
found, That they h:d enter mains, and did nor ſay Atlers, nor how muci 
they had; and fo Jeotail ; And they repleaded. Br. Replcader, pl. 55. 
Cites 40 E. 3. 15. | 
8. In Trejpaſs Day was given at the Commencement to Oind. Mich, R. Replead- 
and the Roll ſeem d to be raz'd in the ſame Place and made Oſtiud. Trinitat. er, pl. 8. 
but it could not well be perceiv d, ſo that the Juſtices were in Doubt how cites 8 C. 
the Truth ſhould be tried, if ſuch Deceit had been; and at laſt an [z- 
queſt was taken ot- the Clerks, and nothing was found; and atter the Par- 
ties had Day in Court, and Proceſs continued without Interruption, tho? 
it was not continued by Courſe of Law, and the Fu/tices would not a- 
mend the Original, but awarded them to replead de novo &c. 46 E. 3. 
19. a. b. pl. 2. 
” +78 4. of a Decd, by which the Land was given to R. his Anceſtor, 
whoſe Heir he is, and F. his Feine, and the Heirs of R. which R. died, 
and F. married the Defendant, and derained the Deed. The Defendant 
ſaid, That the Land was given to R. and J. in Tail; and ſo to Iſſue there- 
upon, Where the P/aiutif onght + have maintained Oucd dedit in Fes 
& 7 F a3 


£70 Repleader. 
as above, therefore they repleaded; quod nota. Bur it ſeems, That the 
Delendant in his Bar ought to have alleg'd the Tail, abſque hoc that it 
was given to them and the Heirs of R. prout &c. Br. Repleader, pl. 
10. cites 7 H. 4. 14. . 
ro. Account of Receipt of 1001. for Merchandise for Marg. The 
Defendant ſai, That he fully accounted the 5th Year for the While ; And 
tound tor the Plaintiff. And they repleaded ; For he cannot account 
the 5th Year tor the Profits which aroſe the 2 laſt of the ) Years. Br. 
Repleader, pl. 46. cites 7 H. 6. 7. | 
A Replexder 11. In Recordare the Defendant avow'd for Damage feaſant, and the 
may be after, Plaintiſf made Title to a Common by way of Bar to the Avowry ; and the 


Demurrer. 


D.118. a. Defendant replied by a Deed of Releaſe of the Common, which was not a per- 
Marg. pl. 22. fec# Deed, by which the Plaintiff demurr'd upon the Replication of the De- 
lays, T nat It ſendaut; And by the Opinion ot the Court, the Replication is not good; 
was artzued but becauſe there was a Default in the Replication of the Detendanr, 


by Fenr 1 : 
21 a4. who made his Title to the Common, therefore by Award of the Court 


judg'd ac- the Parties were awarded to replead. And fo ſee that they ſhall not re- 
cording to plead for the Default which is in this Plea upon which the Demurrer is, but 
Þ = '9 * becauſe a Plea before was not good; As where they demur upon the Re— 

35 joinder, there if the Replication be not good, they ſhall replead ; and it they 


Eliz. in : 
Hart's Cafe.-. demur upon the Replication, and afterwards it appears that the Bar is vicious, 
But at the they ſhall replead, and all thoſe ſhall be b Defaults in Matter apparent; 
End of And ſo ſee that Repleader ſhall be as well after a Demurrer in Law as 


G le after Iſſac joined; quod nota. Br. Repleader, pl. 39. cites 9 H. 6. 35. 


52. b. it is 

ſaid, That the Record of this Caſe of 9 H. 6. 35 had been ſcarch'd, and that it does not warrant the 
Report of the Book. — And. Mo 867, pl. 1198. Mich. 14 Jac. in the Cafe of Tagker v. Salter, It 
was agreed, That after a Demurrer no Repleader ſhall be; but otherwiſe after a Verdict. 

It was held ſtrongly by Dyer, Dal. 76. pl. 2. 14 Eliz. in the Caſe of Fit zwilliamg v. Coriey, That 
Repleader never ſhall be but on Jeofail or Iſſue misjoined, and never ron a Demurrer in Law; For if there 
be a ſufficient Declaration and a Fault in the Bar and a Fault in the Replication; the Judgment ſhall be, 
That the Ptaintiff takes nothing by his Writ, and not that he ſhall replead ; For tho' the Bar be ill, yer 
the Parties have let it paſs So if the Count be goed, and the Bar ill, and the Replication ill, and the Re- 
joiner ill, and a Demurrer be upon the Rejoinder, the Plaintiff ſhall recover, and they ſhall neyer replead, 
tho' the Replication be not good. 

After a D:murrer in Law there ſhall be no Repleader, Per Periam. Which Anderſon Ch. J. de- 
nied; For it ſeemed to him, That tho* the Demurrer was upon the Replication, yet if the Matter of the 
Bar is ill, they Hall replead ; And as to this he put the Caſe of Browning v. Beſton, in Treſpaſs, 
where the Demurrer was upon the Replication, which was adjudg'd good, and that the Piaintift mould 
be barr'd ; but becauſe there was a Default of Pleading in the Bar, they ſhall replead. But the Re- 
porter ſays, Quzre if this was by Aid of the Court or Conſent of the Parties; For the Pleading was 
alted in divers Points in the Aiignment of the Day of the Treſpaſs, which ſeems to be by Aſſent of 
the Parties, is he apprehends ; But he ſays, Periam cited the Caſe of Danſey v. Douthwell, in Debt 
upon Obligation, where the Denmrrer was upon the Replication, and the Plaintiff was barr'd, becauſe the 
Noticias was ill ; And there it was ſaid, That if the Plaintiſf had demurred upon the Bar, which was 
ill, he would have recovered ; So that there it appears, that upon Demurrer upon the Replication there is 
no Reſort to the Deſault of the Bar. Therefore Quære Legem, and the Courſe of the Court of C. B. For, 
he ſays, as he remembers, the Ld. Dyer, in his Time, always took it, that no Repleader ſhould ever 
be after Demurrer, which ſeems againſt the Opinion of 9 H. 6. Sav. 89. pl. 165. Paſch. 2$ Eliz in 
Beſſal's Caſe. | 

After Demurrer there never ſhall be any Repleader ; For the Parties have, by their mutual Aſlent, 
put themſelves upon the Judgment of the Court, and therefore without their Aſſent they cannot replead. 
5 Rep. 52. b. Paſch. 36 Eliz. B. R. the 3d Reſolution in Ridgway's Caſe. 

But Gau dy ſaid, It is without Queſtion, that a Repleader may well be after Demurrer, but that is 
when the Pleading is inſufficient of both Parties. But Per Popham, f it be in/ uffcient in Matter, ſo that 
by it the Aion is confeſſed, and the Plaintiff replies, and a Demurrer upon it, yer Judgment ſhall be given 
apainſt the Defendant ; but where the Bar is inſufficient not in Matter, but in Form; (as for want of a 
Traverſe) and a Replication is to it, which is i, and a Demurrer upon it, there ſhall be a Repleader ; 
and afterwards the ſuſtices mov'd the Parties to diſcontinue the Action, and to commence again; and ſo 
thev did. Cro. E. 318. pl. 4. Paſch. 36 Eliz. B. R. Grills v. Ridgway. 

The Court was moved to have a Repleader after a Demurrer, and this without the {ſent of the Por 
ties. To this it was anſwer'd, That the ſame cannot be without the Aſſent of the Parties, according to 
the Reſolution in Point, Coke 3 Rep. fol. 52. (B) in Ridgway's Caſe, againſt the Opinion in 91 C. 
fol. 35. But by the Opinion of the whole Court here, in this principal Cafe, no Repleuder can b: 
granted here, being after a Demurrer, without the Aﬀent of the Parties hereunto 2 Bulſt 375. Mich. 
10 Jac. Succomb v. Wardner. 


The 
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Repicader. 571 
Tho' generally upon a Demurrer there ſnull be no Repleader, yet this is to be underſtood upon the ſame 
Plea, upon which the Demurrer was; Put upon other precedent Plea it may be. Arg. Lat. 14-. in the 
Caſe ot Climion v. Poo!,—— And Ibid. 148. ſays, That in the Book of Entries are Precedents of Re- 
pleader after Demurrer ; bur they are rot Entries by Rule of Court, and cites Co. Ent. 137. 
In a Quantum merit by a Surgeon for curing a Hound. The Defendant pleaded a Tender of 2 Gui- 
nens, value 45 s. which was ſufficiect, abſque hee that Le deſerved more, The Plaintiff demerred, becauſe 
the Traverſe made the Plea double, and was impertinent, and that no ſuch Value can be put on Gui— 
neas. The Plea was adjudg'd ill, and a Repleader was awarded, and to omit the Traverſe, and the Plea 
to be of a Tender of 45s. and Ifſue to be taken of rhe Suſficiency thereof. 3 Lev. 440. Trin. 8 W. z. 
C. B. Stephens v. Cooper —— Ibid. The Reporter adds, Et fic nota, That a Repleader was awarded 
by the Court after Demurrer and Argament ; which, he ſays, He had heard denied leveral Times of late, 
and that no Repleader ſhall be after Demurrer, but after Iſſue join d; but that heretofore Repicader had 
becn after Demurrer. 

Powell poſitively ſaid, That Repleader could never be won Demurrer, I is ale yt after Ine; tho' 
the old Books ſeem'd to make a Queſtion of ir, yet there were 20 Authoi i is in the rew Books of it ; 
And yet Brotherick ſeem'd as earneſt of a contrary Opinion at the Bar, tacente Holt Ch. J. & Cur. re- 
liqua. 6 Mod. 102. Hill. 2 Ann. B. R. in the Caſe of Croſſe v. Bilſon. 


— — OD — 


12. Debt againſt Cuſtomer upon Tally ſcetun to him ſuch a Day, Year, 
Place, and County, at which Time he had Aſſets, and would not pay. 
To which the Defendant ſaid, That ſuch a Day after he fhew'd the Tally to 
him, at which Day he had nothing in his Hands, nor ever after, abſque hoc that 
that he ſhew'd the Tally to him before this Day; and fo to Iſſue, and found 
for the Plaintiff. And the Defendant would have repleaded ; becauſe no 
Place nor County was alleg'd where the 2d Tender was, & non Allocatur; 
For it ſhall be zazended in the Place and County where the firſt Tender 
was; quod nota. Per Cur. But Contra where he juſtifies in another 
County, and traverſes in the firff County; For there Place and Count 
ought of Neceſſity to be thewn, for the County there is Parcel of the Ii- 
ſue. Br. Pleadings, pl. 9. cites 27 H. 6. 9. 

13. Treſpaſs againſt Baron and Feme of Goods taken in D. in the County 
of C. and the Baron pleaded Not Guilty ; and the Feme, as to all the Goods, 
except certain, Not Guilty; and as to thoſe that ſhe was poſſeſſed ut de Pro- 
priis at B. in the County of H. and bailed the Greds to H. to keep, who de- 
livered the Goods to the Plaintiff, and the Baron and Feme took them at the 
Vill in the Declaration. The Plaintiff ſaid, That he was poſſeſſed of the 
Goods ut de Propriis at the Time uf the T. reſpaſ's till the Defendant took them 
at the Vill in the Declaration, abjque hoc that thoſe were the Goods of the 
Feme at the Time of the Treſpaſs ; and the others e contra; and the Iſſue 
tried by View of D. in the County of C. And it ſeemed to the Court, 

That the Pleading is not good, and it ought to have been tried by the County 
of H. and nut by the County of C. And it was agreed, That after the 

flue found the Parties ſhall not have Day in Court if the Verdict be 
good; But it it be not good, then the Parties ſhall replead. Br. Re- 
pleader, pl. 34. cites 5 E. 4. 108. 

14. In Vaſi they were at Iſſue, and the 5 ready to paſs ; there if All Matters 
there be Feofail apparent in the Record, the Inquelt thall be diſcharged. f / 
Br. Repleader pl. 54. cites 7 E. 4. 1. And ſo it was uſed in B. R. 2% , 
35 H. 8. and the Parties repleaded ; Quod Nota. Ibid. Def ante, 


| are Cauſes 
for Repleader at the Common Lato, unleſs in Special Caſe ; but ſeveral of thoſe are remedied by the Sta- 
rute of Jeofails 32 H. 8. cap. 30. Br. Repleader pl. 62. 


15. It was adjudged by good Advice in B. R. That if an Office be 
traverſed in Chancery, and Iiſue being joined, the Tranſcript is ſent into 
B. R. to try the Iſſue, which is found againſt the Queen, but becaule all 
the Points of the Office were not traverſed, he who tendered the Traverſe 
was put to replead, he hall replead in B. R. and not in Chancery, tho 
nothing was certified in B. R. but the Traverſe, and the very Record is 
in Chancery, inaſmuch as the Court is once ſeiſed of the Record; And 
this Repleader is only to fortify the Record, and to make the Iſſue there 


the better, and the more eaſy to be tried, ſo that Right be done bg the 
arty. 
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Party. Dal. 15. pl. 6. 1 Mar. Anon. and ſays it was ſo done in Clay tons 
Caſe. 

16. In Replevin the Plaintiff claimed Common appendant to a Manor orale 
ſuage called Curſal, whereupon Iſſue was joined, and theſury came; Ex. 
ception was taken, becauſe it was nt certainly pleaded, to what Thin 
the Common belonged as it ought viz. to the Manor or to the Meſſuage 
tor which Reaſon the Court adjudged them to replead. And. 31. pl. 72, 
Mich. 4 & 5P. & M. Lee v. Mayer. 

D. 264 pl. 17. In Treſpaſs in C. B. the Plaintiff made a New Aſſignment in ung 

3 Ein. 8 p Acra Terre ſive Prati. The Defendant pleaded Net Guilty ; tor which 

and ſeems to Reaſon the Court adjudged all the Pleading void, ſaving that the Writ 

be 8 C. the abated for this Uncertainty; So note, That this New Ailignment 

Defendant jg as Parcel of the Declaration, otherwiſe it could not be that the 

Deere \Vrit ſhould abate, bur there ought rather to be a Repleader, and then 
eff de to Commence at the New Athgnment, the which is not done for the Rez. 

. Aſ- ſon aloreſaid. And. 31. pl. 13. in the Caſe of Lee v. Mayer. 


ſignat. in 

edict. Acra Terræ pleaded Not Guilty; and for this Uncertainty of the Land, and being ævit heut yy 
Buttals or Name te the Acre, and the Anſwer being to the Acre of Land only, the Jury at the Bar ug, 
diſcharged by the Opinion of the Court; For the Aſſignment ought to have been without any Sive &-. 
And the Plaintiff might have averred the 2 Acres, the one of Land the other of Meadow &c. and ng 
Buttal is made, and alſo the Anſwer is not full — S. C. Bendl. 177. pl. 222. Trin. 9 Eliz. Anon. 


18. In Avmry for Rent, the Defendant made Title to it, 2s Coufan and 

Heir to Ro. Chamberlaine, that is to ſay, Son of Ann Daughter of Ro. and 
none 7 Rent Arrear for 16 Tears after the Death of Ann; and becauſe 
he made Title to it immediately as Heir of Ro. and after avowed tor 
Rent after the Death of Ann, which cannot be; tor fo it ſhall be intend- 
ed that ſhe died in the Life of Ro. and Iſſue being joined upon another 
Matter, they were awarded to replead. Cro. E. 24. pl. 1. Hill. 26 K. 
liz. C B. Chamberlaine's Caſe. 

Goldsb 67. 19. Debt upon a Sheriſf's Bond conditioned to appear in B. R. where 

my 3 Oy the Proceſs is returnable, then &c. The Defendant ſaid in Fact, That 

cho' W he had appeared Secundum Formam & eflectum Conditionis &c. and upon 

by Radford this they were at Iſſue. The Court were clear of Opinion, that a Re- 

Prothono- pleader ſhould be awarded, and ſo it was, becauſe the Appearance wu; 

ent SC not triable by a Jury, but by the Record. Le. go. pl. 114. Mich. 29 & 

7 NMieb. 30 Eliz. C. B. Brett v. Shepperd. 

29 & 30 E- 

liz in the Caſe of Y;ouſe and Elkin v. Grendon, anda Repleader was awarded there accordingly. 


20. In Debt the Plaintiff declared, That he let certain Lands for Tears to 
the Defendant, rendring Rent payable at the Feaſts of the Annunciation 
and St. Michael, or within 40 Days after every of the ſaid Feaſts, and that 
the Rent was behind at the 2 of St Michael laſt paſt, Unde Actio ac- 
crevit. The Detendant pleaded Nihil debet, upon which they were at 
Iſſue; It was ſhewed to the Court, That here upon the Pleading is a 
as tor the Rent is reſerved payable ar the ſaid Feafts, or within 40 

ays atter; and he declares, That the ſaid Rent, upon which the Ac- 
tion was brought was behind at St. Michael, without Reſpect to the 40 
Days aſter which cannot be; for before the 40 Day after each Feaſt 10 
iel ion did lie; whereupon the Court awarded a Repleader. 4 Le. 19. 
pl. 64. Mich. 32 Eliz. C. B. Joſſelin v. Joſſelin. 

21. Trover of divers Trees apud D. in the County of Surry; The Deten- 
dant pleads, That Qucen Mary was ſeiſed in Fee of the Manor of D. in 
the County of Suſſex, where thoſe Trees were growing, and granted it t9 
the Defendant in Tail, whereby he was ſeiſed thereof; and that J. 
S. cut the ſaid Trees, aud granted them to the Plaintiff, who loft them, 
and the Defendant found and converted them &c. The Plaintiff rep/:es 
De Injuria ſua Propria &c. And thereupon Iſſue was joined, Coke 
moved, That the Replication was I; For De Injuria fua Propria is 
not any Plea, where the Defendant makes Juſtification by claiming an 
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Intereſt in the Freehold to himſelf, as 16 E. 4. 4. 44 E. 3. 18. and 14 

H 4. 32. is, upon che lame Reaſon ; But where one claims not any In- 

tereit, but juttifies by Command, or Authority derived from another, it. 

is other wile; and ot that Opinion was the whole Court, whcretore a 

R epleader was awarded. Cro. E. 539, 540. pl. 2. Hill. 39 Eliz. B. R. 

The Archotthop of Canterbury v. Kemp. 

22. In Keplevin &c. the Delendant made Conuſance as Bailiff” ro F. G. Where the 
for 1o 8. tor an Amercement &c, and for 20 f. for Rent, The plaintitb Pe Te 
us to the 208, for Rent, rep/red ©uod paratiss fuit & obtulit to J. &. Balli- * 50 6p 1 

en i „ 72 | a ' ' . 1 i - WF.” a = 7e 6 
vo F. . WH0 refu/ed it, and that he is jet ready; The Defendant traverſed Du for 
the Reſuſal, and ſo to Iſſue. It was refolved per tot. Cur. That this Iſſue which the 
joined upon the Retuſal was II; For it % Hi to have been joined upon the bee 25 
Tentre, and theretore a Repleader was awarded as to that Point. Cro 4 1 

; + 2 * me 0 4 * 
E. 885. pl. 26. Paſch. 44 Eliz. C. B. Parham v. Norton. ciently word 

3 a . , eee s it, aid 

thereupon ue is joined en an immaterio! Thing, if it is found for the Plaintiff, he hall have Ty 'gment, 
tho* the Iflue was immaterial; bur wv ere the Defendant's Plea avoids the Plaintiff's Duty, co re ples 
and trade ſes a Mutter not material, and lilue is taken uvon fuch immaterial Traverſe, and it is found 
for him, the Statute of ſcoftls wil not help in ſuch Caſe; but there muſt be a Repleader. Per Holt 
Ch Joſt. 5 Salk. 305. Mich. 0 W. z. B. K. in the Caſe of Witts v Polehampron. — Ld Kay. Rep. 
390. Pits v. Polehainpton S. C. 


23. In Replevin the Detendant avowed upon the Statute infra Fecdum &2 
Dominium upon a Stranger, the Plaintiſf rephed Nen-tenure Conerally, with- 
out alleging Tenure ot any particular Perſon, 2zd traver/ed the Tenure di- 
ledzed. It was ruled to be ill, and thereture Repleader was awarded; 
tor he might traverſe the Tenure or plead Hors de Son Fee, but can— 
not reply Non-teuure generally at the Common Law, Cro. J. 127. pl. 16. 
Trin. 4 Jac. B. R. Paramourv. Chapman. 


„ Nee a AN | 1. 13 favs 
which is a Copyhuld allo of the Manor, and that the Deſendant reiiited ad, 


the Flaintiti as he was going there, and the Delendant Moiiiter Manus better Ori: 
&c. upon him. Tae Deſcendant traverſed that the Lord could not hade a ion was, 
Way over his own Land; And thts was agreed per Cur. Then thy? the 8 on 
Verdict patted upon a wid 1//:c, this is not remedied by 32 H. 8. 30. 1, 11... ENS 
And this was alto agreed per Cur, Otherwiſe it is where an Illue is tte, be 
misjoined, which has the Colour and Countenance of an ittue ; wheres gute in ccd 


upon the Court awarded a Replcader. Mo. 367. pl. 1198. Mich, 141,000 

Jac. Tasker v. Salter. n 
Pots non 

iſſuable, and therefore the Verdict mult alſo be utterly void; For a Verdict cannot mute tut wood 


which the Court ſees ca not be in Law ; And Hobart nid, That if they had found a Sproul Verdict, 
that the Cuſtom had been for the Way, as it ſhould have been ple dle, Er fi Kc. the Curt would 


not have given Judgmeorrt as if the Iſſue had been found for the Plaintiſf; For the Special Natter of 


the Cuſtom did not bear the ue, as it is taken upon a Preſcription void in Law; And that o upon 
the Matter it is a Verdict without an Iſſue, and out of the Compa of the Iflus, —— 2 Had. 130. 
Arg. in the Cate of Read v. Dawſon cites Mo. $69. and ſt ites the Difference there taken, thus, vis If 
the Picea or whnch the lune paired, nas it colcur. ble Pretence in it to dar the Plaintiſt, or if u be og.rinf 
an exhre/ Rule in ti e L t erg e Line 15 rHumaterialy, à d ſo as ik tere was no Ilue; wid therefore 
is not aided by the Stat ate; Hut i it bas the Ceuntenance of a legal Plea, tho" it n eceſ} ry alter to 
make it ſufficient, there ſhall be no Repleader, becauſe it 13 helped after Verdict. — Sce pl. 32. the th 


Reſolurion in the Cale of Staple v. H:ydon, 


25. T. brought an Action of Debt upon a Recegnizance in the Perty- 
Bagg ; The Defendant prayed Oger of the Condition there and had it ; at- 
terwards he Ileus this Mutter to this Court, and prays, in Regard he 
had miſtaken his Plea, that he may replead. Roll Ch. Juſt. This cannot 
be granted upon Motion here; tor it the Ie be joined in the Pelty- Bag 
you mutt try ir, we can make no Rule but by Conſent. Sti. 412. Hill. 

1654. Turner v. Trapes. : 99 
26. In Debt the Delendant pleaded an Accord with the Plaintiſf, bt 
did at plead any Si ation, Mine was taken, If there was any Ken 
Accord, and fund that there Was not. Jones held that the Punt: 
ſhould have Julginent; bur it it had been lound tor the Detendan: 
” here 
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. 


— — 
— — — 


2 yy 2 2 
—— — —— OO 
30 


as 1 — * 
. wi wo — RE 
—_— 


——— — = — 
—— 


57 „ Repleader. 


there thould be a Repleader. Quzre inde now by the Statute, rhe 

Plaintitf thall not be barred. Lat. 54. Plumley's Cate. 
This Caſe 27. In Caſe upon ſeveral Promiſes for curing the Defendant of a Sore, 
Co 4 Sea and applying ſeveral Medicines to him, and for the Medicines themielves, 
Diſconti- the Detendant pleaded that he had paid the Plaintiff 601. for the Medicines, 
nuance cited and the Application of them; whereupon Iſſue was taken, and Verdict tor 
11. Rep in the Plaintiff, The Court was moved for a Repleader, becauſe the Cure 
8 i not anſwered to, and the Plaintiff declared upon that as well as upon 
the Plea the Price and Applications of his Medicines. Per Cur. there ought to 
there was be a Repleader; For here the Plea is to the Whole, and therefore ill. 


1 but Hard. 331. pl. 6. Trin. 15 Car. in the Exchequer. Workman v. Chappel. 


art, and a 
Diſcontinuance is aided by the Statute after Verdict. And ſoa Diverſity. Per Cur. Hard. 33 1. in 8 C. 


T.d Raym. 28. In Aſſumpſit againſt Adminifrator Detendant pleaded, That ip/e 
vv Ng non Aſſumpſit inſtead of the Inteſtate ; after Verdict a Repleader was a- 
"Walker warded, and no Coſts to either Party on a Repleader. 2 Vent. 196, 
v. Brook, Trin. 2 W. & M, C. B. Anon. 

29. Treſpaſs of his Cloſe broken called B. in D. and for taking and im- 
pornding 3 Cows &c. To all, beſides the Taking and Impounding, the 
Defendant pleads Not Guilty; and as to that he ſays, That he was poſ- 
ſeſsd for a long Term of Years of the Place where &c. That he demiſed to I. 
for Part of the Term rendring Rent, and for Rent Arrear he took the Cattle in 
the Place where &c. as a Diſireſs &c. The Plaintiſt replies, That the 
Cattle were not Levant and Couchant ; upon which Iſſue is taken, and 
Verdict tor the Plaintiff, It was argued that this was an immaterial 
Iſſue, and therefore moved tor a Repleader. But per Treby Ch. J. 
Where the Cattle eſcape accidentally, there they are not diſtrainable until 
they have been Levant and Couchant; f they eſcape Default of 
their Owner, they are diſtrainable the firit Minute; bur here it does not 
appear how they came into the Plaintift's Land; therefore ſince tlie De- 
fendant has taken Iſſue upon the Levancy and Couchancy, it mutt be in- 
tended after Verdict againit him, as much as if he had ſaid that he will 
admit that they came in by ſuch Means, whereby the Levancy and 
Couchancy ſhould be material to intitle him to the Diſtreſs; but if the 
Defendant had demurr'd upon the Replication, then it muſt have been 
taken more ſtrongly againſt the Plaintiff, and then it would have been 
ill; or otherwiſe the Deteadant might have re;oined, that the Cattle 
came in by the Plaintiff's Default; but now after this Iſſue, it thall be 
taken moſt ſtrongly agrinſt the Plaintiff, And (by him) it a Repleader 
is to be awarded, the Replication ſhall not be ſer aide, but only the 
firſt Jeotail, which was the taking ot Iſſue upon it by the Detendanr. 
But (per Powel J.) the Replication is Part ot the Iſſue, and ought to be 

* Sce pl. za. ſet aſide it a Repleader is granted; for when a Repleader is awarded, * no 
the 3d ard Error ouglit to be left upon the Record; and therefore if the Declaration be 
rs Ew good, and the Bar, Replication and Rejoinder ill, if a Repleader be 
of Staple v. awarded, all cught to be ſet aſide but the Declaration; and Judgment Niti 
Hayden. &c. was given tor the Plaintiff, and after wards upon further Argument 
it was adi, by the whole Court, That xo Repleader thould be award. 
ed; fcr it is not totally an immaterial Iſſue 5 for perhaps the Defendant 
chaſed the Cattle upon the Land liable to his Diſtreſs, and then Levancy 
and Couchancy is material; and the Court will intend that it was 10 
after a Verdict. And therefore Judgment was given tor the Plainriii: 
Lord Raym. Rep. 167. 169, 170. Hill. Y W. 3. C. B. Kempe v. Crewes. 

30. A Repleader cannot be after a Diſcontinuauce. Per Holt Ch.]. 
Comb. 323. Paſch. J W. 3. B. R. St. John v. Campbell. 

31. A Repleader cannot be where there is a Treſpaſs confeſs d. Pe: 
Holt. 1 Salk. 173. pl. 1. Trin. 8 W. 3. B. R. in Cale of Jones v. Bo- 
dingham. 8 

32. Te- 


4 


* 
* 


— GOO.” — 


Repleader. 2 675 


—— NR 


32. Treſpaſs againſt \V. R. and W. S. for breaking his Cloſe called the 1 Salk. 216. 
W hart 31tt May, and 7hrow:ng down his Rails, and doing the like Treſ- AI 32 
aſs 5th July following; W. S. pleads Not Guilty as to all &c. but d.. 
W. R. as to the Treſpaſs 31ſt May, pleads Not Guilty as to the Force, but Raym. Rep. 
juſtifies the Entry, and 7hrowing down the Rails, by Virtue of a Leaſe 77 Hill. 13 
ot the ſaid Wharf, and jor a Way over the ſame to certain Stairs on the 2 
Thames, and that being intitled to the ſaid Way, the Plaintiff obſtructed I 

it with Rails, which the Delendant deſired him (the Plainrift) ro open, cannot be 
but he retuſed, ſo he juſtified the throwing them down, and pleads the granted be- 
like Plea as to the Treipals Ith July, and avers that he had ub other Hay x7 3 
to the ſaid Stairs and River Thames than by and through the ſaid Whart. Sc 
The Plaintifi, as to the Plea of the iſt Treſpais replies, I hat the Deten- 2 Ld Ravm. 
dant had another more conventent Way to the River Thames, and thereupon 922. Trin. 
they are at Iſſue ; And as to the Plea to che Treſpaſs on 7th July, he de- Nun. 8. C. 
murs. Both Detendants made Delault at the Niſi Prius, which being 
recorded, the Inqueit was awarded by Default, and both were found 

Guilty, viz. W. S. as to the Treſpaſs 3 iſt May, and acquitted ot that 

of 5th July, and W. R. was acquitted as to the Force 3 iſt May, as to 

the Force; bur as to the reſt the | ury found, That he had no other Way 

to the ſaid Stairs and River Thames than thro' the ſaid Wharf, and 

aſſeſs Damages on the Demurrer, and acquit him of the Treſpaſs 1th 

July. It was held clearly, That this was an immaterial Itſue; and 

the Court held as to Replcaders generally, 1ſt. That a Repleader is to 

be awarded when /uch aa Iſſue is joined, as the Court after Trial thereof can- 

not give a fFudgment, as being pertinent, and not determining the Rig hr. 

—2dly. That before the Statute of Feofauls, it ſuch an Iſſue were joined, the 

Court before Trial might award a Repleader.—3dly. * When a Re- p , 
pleader is awarded, the Amendment muſt begin where the Plea which Salls. 5-9. 
makes the Iiſue bad, begins to be faulty; and theretore it one makes him-S& C And 
{elf a bad Title in his Declaration, to which there is a bad Bar, and there- Ve Pl. 30. 
upon a bad Replication on which there is Iſſue, there tie Repleader miſſi be 

rwarded and entered on Record; and Plaintiff thall declare de Novo &c. 

But if the Bar be ſ good, or Plea be good, and the + Replication bad, and 

Iſſue thereupon, there a Repleader will be only as to the Replication; but it) Where 
Bar and Replication be bad, and a Repleader awarded, it muſt be as to 3 Aka 
both.—4rhly. || If the Court award a Repleader where it ought not to Ijwe ill by 
have been, or deny it when it oug ht to be, it is Error. 5thly. J That which they 
upon Award of Repleader, there mult be xo Coffs, becauſe it is a Judg- 8 
ment of the Court upon the Pleading ; but upon Amendment of a Plea in fang ig 
Paper, there mutt be Coſt's ——6thly. That upon a general Rule tor Re— where the 
pleader, without any Direction trom the Court from what they ſhould begin Bar is i, 
the Repleader, it mult begin from the firſt Fault which occationed the oy f ap 
bad Pleading commenced ; tor the Judgment is Quod partes replacitent. N 
7chly. That the Pleadings in this Caſe were ſuch as a Repleader they ſhall 
would be awarded upon at the Common Law; for the Defendant having commence 
inſiſted upon a Title to a Way by Grant, his Averment, that he had no other ny ne. 
Way, was ** immaterial, and It, Conſequence the Iſſue thereupon Imperti- Bt 3 
l 


nent; beſides, there was no Iſſue at all joined, tor the Plaintiff's At- pleader, pl. 
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firmative does not meet with the Defendant's Negative.——8thly. ++ 18. cites 22 
That tho' a Repleader ſhould have been at Common Law in this Caſe, ov + ze 
| «4 


this Motion having been made before Trial, and it being doubtful Whe- , ... 
ther a Verdict would not help it by the Statute of Jeoſails, the Court ſaid a, tte Titte 
it would be juſt in them zo to grant a Repleader till tt after Verdict; for good, there 
they ſaid they might indeed grant a Repleader betore Verdict at Common they hail 
Law, but they were not bound to do it. So note the Diverſity ſince the Sta- the far 
tute; for tho' it were reaſonable to award a Repleader before Verdict at and there y 
Common Law, where the Pleading appeared ſuch on which no Judgment the other 
could be after Verdict, yet /iace the Statute, when Verdict may cure imma- ſhall _ 
terial or informal Iſues, it may not be proper to do 1t,—gthly. After 6 


Trial 
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. nl Trial the Court held, That this Iſſue was ſuch on which no Judgment 
we, quod could be; for Defendant pleaded, That he had no other Way to the Starr, 


nota bene, 


Br. Re- 4nd River Thames. Plaintiff replies, That he had another Way to tle 
pleader, pl. Thames; and Fury found no other Way to the ſaid Stairs and River Thames 


"Pave 22 ſo in Truth there was I no Iſſue „ ee That in this Cate 
bz there could be no Jꝗ Repleader ; for the Parties were qrtite out of Court by 
Repleader, Ihe Default, 6 Mod. 1, 2, 3. Mich. 2 Ann. B. R. Staple v. Haydon. 


pl. 31. cites 


0: 


7 H. 7.3 + S. P. Br. Repleader, pl. 21. cites 22 H. 6. 15.—|| S. P. 2 Salk. 579. 8. C—— S. P. 
2 Salk. 579. S. C. See pl. 1. and the Notes there. — f S. P. 2 Salk. 579. S. C. — ++ Sce pl 6. 


and the Notes there, — See pl. 24.— J See pl. 4. 
For more of Repleader in general, ſee Amendment, Trial, and other 
Proper Titles. 

* A Reple- 

tare hes, as * 
ö Replevin. 
teaches us, 
where Goods 
are diſtratin- moore troommmnnce a | n - _ 
ed and im- 
pounded, 


of the Goods 

may —_ 3 

Wrir De : g , 
Replegiare bs Replevin lies of fuch Things in which a Man has a qualified 
faciar, Property, tha he has not therein an abſolute JProperty, as af 
lan Things Feræ Narurz, which are made tame fa long as thr » con 
commanded, tinue lo. 

taking Surc- ; 3 

ties in that behalf, to re- deliver the Goods diſtrained to the Owner; or upon Complaint made to the 
Sheriff, he ought to make a Replevy in the County. Replegiare is compounded of Re and Pleglare, 
as much as to fav, To re-d:liver upon Pledges or Sureties; and in the Statute of Marlbridge, Delive- 
rare is uſed for Replegiare. Co. Litt. 145. b. | 


Replevin 2, As ꝗ Replevin lies of a Leverer (For it has Animum Revertendi, 
does not lie AND is tained) 2 E. 2. Fitzh. Diſtreſs 20. 


d (A}----Roplevin. 07 what Things a Replevin lics. 


ol Hounds, 3. So a Keplevin lies of a Ferrer (for the Cauſe aforefatd) 2 E. 2. 


3 Fitzh. Avowry 182. 


T bruſhes 
— &c- which are Fere Nature. Per Brudnell ; for the Property is not properly known, and 


* 


yet Treſpaſs lies therco! ; aud fo of a Maſtitf. Br. Property, pl. 44 cites 12 H. 8. 4. —8. P. Per Brud- 
nel. Br. Replevin, pl. 64. cites 12 U S. 3. S. C. | 


4. A Replevin lies of a Swarm of his Bees. Fitzh. Nat. 68. b. 
5. Replevin does not lie of Conies. Arg. Godb. 124. pl. 144. in Co- 
ney's Caſe, cites 19 E. 3. 
6. Treſpaſs of the Taking and Impriſoument of the Plaintiff, and yet de- 
taining him ; by which the Plaintiff prayed Writ to deliver him. Er non 
Allocatur in this Action, bur ſhall be pur to a Homine Replegiando. Br. 
Replevin, pl. 57. cites 4o K. 3. 36. 
S P. Br. J. Replevin was brought of a Sow and 6 Pigs; and as to the Soto the De- 
Damages, fendant avowed for Damaze-feaſant, and as to the Pigs Me priſt pas; and ior 
= * Ates che Sow the Fury found tor the Defendant, and to the Pigs (aid, That the 
4 SE z. Sow was with Pig at the Time of the taking, and in the Poſſoſton of the De- 
48.— Br. fendant farrow'd the Pigs, by which the Plaintiff recovered Damages tor 
8 the 
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the Pigs; ſo %s was 4 taking of the Pigs. Per Littleton, Quære if the Verdict, pl 


Sow had not been with Pig at the Time of the taking. Br. Replevin, 22, cites 


pl. 41. cites 12 E. 4. 5. and 18 E. z. Acc ro 


: plevin 34. 
8. P. Arg. 2 Brownl. 109. in Caſe of Croſs v. Weſtwood. — per Fairfax, Where Swans are taken, 


and after they produce Signetter, or a Mare a Fole, or a * Cow a Calf &c. Br Replevin, pl. 41. cites 12 
E. 4, 5. and 18 E. 3.— S. P. And ſo of Sheep which after have Lambs, F. N. B. 69. (D) 


5 Replevin lies of Beafts in Cuftodia. Br. Replication, pl. 54. cites 
22 E. 4. 00; 


9. It lies not of Charters. Br. Grant, pl. 84. cites 4 H. 7. 10. Per S. P. For 
Fairfax and Huſſey. they are 


Inherirances, 
and belong to the Heir, if they concern the Land, and do not belong to the Executors ; Per Fairfax, 


quod Hufizy Ch. I. conceſſit. Br. Replevin, pl. 34. cites 4 H. 7. 10.—Br. Charters de Terre, pl. 
53. Cites S. C,——Br. Chattels, pl. 9. cites S. C. 


Io. It lies of certain Iron of his Mill. F. N. B. 68. (E) 

11. In a Special Caſe a Man may have a Replevin of Goods not di- 
ſtrained 3; As it the Meſne put in his Cattle in Licu of the Cattle of the Tenant 
Paravail, whom he is bound to acquit, he ſhall have a Replevin of thoſe 
Cattle that never were diſtrained. Co. Litt. 145. b. 

12. Ir lies not of Money, Mo. 394. pl 510. Hill. 3) Eliz. B. R. 
Banks v. Whetſtone. 

13. It lies not of Leather made into Shoes. Arg. 2 Brownl. 139. in the 
Caſe of Croſs v. Weſt wood. 

14. It lies of a Ship Per Juſt. Crawley. Mar. 110. pl. 188. Trin. 
17 Car. in the Caſe ot a French Ship taken by a Dunkirker, and fold 
at Weymouth. 

15. Upon Evidence at Guildhall in a Replevin for Goods taken by 
Order ol the Eaſt- India Company from Interlopers in the Indies, Pollex- 
{en Ch. J. held, That no Replevin lies tor Gods taken beyoud the Seas, 
tho' brought hither by the Detendant alterwards. 1 Show. 91. Hill. 
IW. & M. Nightingale v. Adams. 


— AR 


(5 For what Cauſes it may be brought. Of cat Taking. 


I. II a Man takes the Beaſts of my 'Tenant, and I take out of the Pound Br Reple. 
his Beaſts, and put in my Beaſts in Pledge tor them, J may 7 bs: 

maintain a Keplevin tor my Beaſts, and the other ſhall not avoid it 80 of dene 

by ſaytng that he took the Beats of my Tenant, 7 . 4. 18. and Terant, 


| where the 
Lord diſtrains the Tenant. Ibid — S. C. cited 9 Rep. 22. b. in the Cale of Avowry. Lord, 9 
and Tenant, the Lord diſtrains the Tenaut for the Services of the Meſne, there, upon Notice thereof, G4 
Meſne pur his Bea ſts into the Pound for the Bealts of the Tenant, and ſhall have Replevin, and fo Mall 
diſcharge the Tenanr in Pain of Writ of Meine ; and fo ſce Replevin of Ecaſts which were not taken. 
Br. Repievin pl. 54 cites 34 H. 6. 47. S. P. And this the Meſne may do in Spite of the Lord's 
Teeth ; and if he will not permit him ſo to do, then is the firſt Taking tortious; For he miſuſes the 


Matter, as much as if he had put the Beaſts in his Plough. Ibid. pl. 42. cites 13 E. 4. 6. and 7 H. 3. 


2. Tf Treſpaſſor takes Beaſts, Replevin lies of this taking at Elec- By re, 
tion. 7 I. 4. 28. b. 6 . J. 9. 19 . 6. 60. SIR. 
the Taking of Beaſts contra Pacem ; But per Gaſcoigne, he may have Replevin or Treſpaſs. Br. Re- 
plevin pl. 15. cites 75 H. 4 27. Leſſee of Beaſts to feed his Land has a Special Property for the Lime 
and therefore if they ate taken from him by another ir ſeems that "Treſpaſs lies; For Poſſeſſion fuffices 
for the bringing Treſpaſs, but Replevin is for him, that has Property, and otherwiſe not. Br. Reple- 
vin pl. 29. cites 21H, 7. 14. : 

* 8. P. Tho' he that takes them as Treſpaſſor has a Property by Tort; For the Replevin is of the 
Property which the Owner had at the Time of the Taking; But he cannot have Detinue, for this 1s of 
Property, which the Owner had at the 508 of the Action brought. Br. Replevin pl. 37. cites 8. 8 

7 7 
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by Brian. —. S. P. Br. Replevin PIN cites 2 E. 4. 16. For the Owner may affirm Property in him. 
by bringing Replevin, or bring Treſpaſs and diſaffirm it. And as to the Replevin lying in this Cate 
Brooke holds it to be good La for the Reaſon above. 


— 


3. An Allot ſhall have a Replevin of the Taking iz the Time of his 
Predeceſſor. Br. Replevin pl. 62. cites 19 E. 3. & Fitzh. Exec. 106. 

4. It rhe Lord diftrains his Tenants Cattle «wrongfully, and atterwards 
the Cattle Return back unto the Tenant; yer the Tenant ſhall have a Re- 
plevin againſt the Lord for thoſe Cattle, and ſhall recover Damages for 
the ivrongtull diſtraining of them, becauſe he cannot have an Action of 
Treſpaſs againit his Lord for that Diſtreſs ; Bur againſt a Bailiff or Ser- 
vant he may. F. N. B. 69. (H) cites 1 H. 6. 7. 

5. Goods diſtrained on a Convittion tor keeping Dogs and Nets not be- 
ing qualified were replevy'd. The Court would nor ſet aſide the Re- 
plevin, but made a Rule to ſhew Cauſe why an Attachment ſhould not 
go. 8 Mod. 208. Mich. 10 Geo. 1724. The King v. the Town-Clerk 


of Guildtord. 


(C) Yhat Perſons ſhall have it. 


5 T and by x, I the Beaſts another Man are manuring of and agiſting my Land, 
_ YO and were Levant and Couchant, and are taken by Strangers, 
Re J ſhall have Replevin. 42 E. 3. 18. b. 

lies well b 

the M anche without other Special Writ upon this Caſe of Beaſtsin Cuſtodia ſua exiftentibus; Qu1od no- 
ta. Br. Repleviu pl. 8. cites S. C. 6 


5 P Br Re- 2, If a Man has Beaſts of another Man to compoſt his Land, and a 
previ 14. 3 Stranger takes them he may have Replevin; For he has Special 


cites S. C. | h £ 
and per i. Property kor the Time (This it ſeems is the Intent of 42 E. z. betare.) 
_—_ clearly 21 1). 7. I4 b. 111 I), 4. 17. 2 E, 3+ 44 

Were a 

Mun !eaſes his Beaſts for Years tocompoſt the Land Replevin lies for the Termor. And ſo if a Nan ba-, 
Geods to 1e-V.il, the Bailee may have Replevin—— 1 Br. Replevin pl. 20. cites S. C. 


*S P.Sid.32. 3. Executors ſhall have Replevin of a Taking of Beaſts in the Life © 


FM; 8 Prin. i Te/tator ; and this by the Common Law as it ſcems; For this a- 
& Car. 2. | . 2 n . 
B. R inthe rms Property to remain. But Contra of Treſpaſs; For this diſ2ſfirins 


Caſe of A. Property. But Action of Treſpaſs De Bonis Teſtatoris Aſporatis in Vita 
randel v. "Teftatoris is remedied by the Statute of 4 E. 3. Br. Replevin pl. 59. 


Trevil. a 

cites 1) E. 3. and 33 E. 3. 
In ſach Caſe 4. If the Cattle of a Feme Sole be taken, and afterwards ſhe marries, the 
* e ee Husen alone may have a Replevin. F. N. B. 69. (K) cites Trin. 
Orte 
taken Dum 33 E. 3. 


ſola, the : | N f 
ſhall in in Replevin. Br. Baron and Feme pl. 85. cites 33 E. 3. and Firzh. tit. Recaption 31. And 


Brooke ſavs Quzre of Goods which ſhe bas as Executrix; For there he thinks they ſhall join. Bur [in o- 
ther Caſes] they ſhall not join in Replevin, becauſe the Feme cannot have Property in Goods during the 


Coverture. Ibid cites Fitzh. Replegiare 43. 


S. P. And vet F. The Lord who is in Poſſeſſion of a Villein ſhall have Replevin of / 
he had not Beats of the Villein. Br. Replevin pl. 8. cites 42 E. 3. 18. 


Property in 
Ng at the Time of the Taking, but now by his Claim he has &c. But ir ſeems he ſhall not have Da- 
5 for the Taking of the Cattle, but only for the detaining of them if the fame be found for him 


EN B. 69. (F) cites 9 H. 6. 26. 42 Ed. 3. 28 or 8. — The bringing of the Replevin amounts to a 


Claim in Law, and veſts the Property in the Plaintiff; But in that Caſe if the Goods of a Villain arc 


14% e 7 


—— . — wo - <—2 — — — 
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talen for a Freſpaſs, the Lord ſhall have no Replevin, becauſe the Villein had only a Right, Co. Litt 


145. b. 


6. It is a general Rule, That the Plaintiff” muſt have the Property of 
the Goods in him t the Time of the Taking, There be 2 Kinds of Pro- 

pertres, a general Property which every abſolute Owner has; and a Special 
Property, as Goods pledged or taken to manure his Lands, or the like : 

and of both theſe a Replegiare does lie. Co. Litt. 145. b. 


(D) Aainſt what Perſons it lies. 


1. IF A. takes Beaſts by Command of B. the Replebin may be 
brought aganit Both. P. 8 Ja. B. per Curiam. 

2, And iii this Taie the Keplebin may be brought againſt the Com- 
mander oy, ug well as Trelpals. M. 8 Ja. B. Der Curiam, 

3. A Man may have Replevin again/t him who diſtrains for a Duty to Br. Quin- 
the King. Br. Replevin, pl. 25. cites 21 E. 3. 42. and Fitzh. Avow- 8 
ry 130. F. N. B. 68. 

. (G) in the 
new Notes there, (a) cites 8. C. and 19 E. 2. Avowry 223.—— Where the Bailif of the King diſirains, 
he ſhall be compelled to gage Deliverance ; and from hence it follows, that Replcvin lies of a Diftre's 
taken by the Bailiff of the Kivg for the King. Br. Replevin, pl. 51. cites 1 H. . 11. Bur per 
Keble and others, Replevin docs not lie againſt the King, nor <vbere the King is Party, nor where the 
Taking is made in Rialt of the King ; and yet there it is lawful for the Sheriff ro grait Replevin Prima 
facie ; and when the other ſhews that the King is Party, or that he took in Right of the King, there 
the Sheriff ſhall ceaſe to make Replevin, Br. Replevin, pl. 3. cites 3 H. 7. 1. Br, K iot, pl. 2. 

ites S. C. 


Fol. 431. 


(E) How it ſhall be bronght. | Writ and Declaration. | 


4: JF T have Beaſts of another to manure my Land, and a Stranger 1 may have 
takes thein, J may have a General Wric without ſhewing the 3 * 
Specialty of the Caſe, 42 E. 3. 18. b. 11 Y. 4. 17. 23. b. rit, and i 


5 . = the other 
2 Bur J may have a Special Writ. 11 ). 4. 1). ſays thot the 
f | : Property is in 
7. N. the Plairtiff may ſhew the Special Matter, and good. Br. General Brief &c. pl. 19. cites 11 UH. 
4. 17. But Brocke adds a Quere; for he ſays that by Tremalle the Repicvin * ſhall be De Averiis in 
Cuſftedia ſua exiſtentibus. S. P. Br. Replevin, pl. S. where the Plaintiff ſaid that the Be ifts were ma- 
nuring his Land, and agiſted, and were Levant and Conchant et 4's Night in lis Feld, and fo prayed De- 
liverance ; and the beſt Opinion was, that the Replevin well lay by the Manner; quod nora, cites 42 F. 
3.18.—* S. P. Per Tremaile ; but per Skrene, The one and the other is good enough. Br. Reple- 
vin, pl. 20. cites S. C. 


3. Where a dead Chattel, or a live Chattel ſhall be replevied, the Writ And if a 
ſhall be .Onendam equum & Catalla qua B. cepit. Br. Replevin, pl. 65. _ 
cites the Regiſter. then it ſhall” 


be thus, 


Duanden cllam æream &c. Ibid. 


4. A Man may count of ſeveral Takings, Part at one Day and Place, and 
Part at another Day and Place. F. N. B. 68. D) in the new Notes 
there (a) cites 29 E. 3. 23. adjudged. | | 

5.Replevin de Averiis captis, the Plaintiff counted de Bonis & Catallis, and 
he amended his Count aſter Challenge, notwithſtanding that nr 

aralla ; 


5 
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Catalla; ſed prima Facie non poteſt ſic intelligi. Br. Replevin, pl. 11. 
cites 2 H. 4. 25. 
< P Ibid. 6. Aud in Replevin, if the Takiag exceeds one Beaſt, it ſhall be Averia; and 
pl.65. cies ſo note that Averia ſuut Beſtiæ, viz. Catalla viva, and not Omnia Caralle, 
the Regiſter. Br. Replevin, pl. 11. cites the Regiſter. 

7. In Replevin, the Plaintiff counted of 4 Oxen taken at diverſe Times 
and Places, and that Delivery was made of 2, and of 2 not, but he yet de- 
tains //em to the Damage of 10s. and did not ſever the Damages; and 
yer well. Br. Damages, pl. 42. cites 7 H. 4. 11. 

Pr Replevin, 92, Replevin % Z. and declared of taking of 20 Beaſts in A. and B. And 
pl. 48. cites per Cur, He need not fhew how many he took in one Vill, and how many in 
5 3 the other, by which he pleaded to the N rit, becauſe A. and B. are in D. and 
be 20 11.6. I. and not in Z. and he was compell'd to ſhem in which of the Vills A. is, 
23 end in which B. is; quod nota. Br. Briet, pl. 19. cites 20 H. 6. 28. 
Godb. 186. 9. In Replevin, the Plaintiff declared of taking his Cattle apud O. The 
7 2% Detendant demurr'd, becauſe he did not ſay in quodam loco &c. And up- 

"CC; on Demurrer it was adjudged, That the Declaration was naught tor the 
S C argucd, Caule alorefaid ; for the general Precedents of Declarations in Reple- 
but adjorna- vins are to allign a Place as well as a Town; and it is an Action of more 
tur, — Certainty than Treſpaſs, and muſt neceſſarily contain a Place in rhe 
py Sc. Count, as is ſaid by Starkie and Brian 22 E. 4. 51. and cited a Prece- 
Brownl. 1:6. dent ot 35 H. 6. Rot. 466. But atterward ſays, That yet it is true that 
ſays, the ſome Declarations in Replevins are found without any other Place and 
Cauſe of De- Ayowries, and other Pleas made upon them, without Demurrer or Ex- 
held god. ception to that Point, and then they are well enough. Hob. 16, 1). pl. 
The Plaintiff 28. Read v. Haws. 


is bound to 

take Notice where the Cattle were diſtrained —8. P. For 2 apud O. but did not ſay apud O. in 
quodam loco yocato &c. and adjudged an inſufficient Count upon Demurrer. Mo. 678. pl. 925 Mich. 
43 & 44 Eliz, Ward v. Lakin. — Cro. E. 896. pl. 18 Trin. 44 Eliz. C. B. Ward v. Laville, S. C. ac- 
cordingly; for the Place 1s put in the Count, to give Notice what the Defendant ſhould make his Title, 
and anſwer to, the Vill being too general and uncertain ; and therefore the Count being again the Ge- 
neral Form, it was adjudged to be ill. 


ro. In Replevin &c, The Plaintiff declared that the Defendant took 
eie Centum oves Matrices & Verveces ot the Plaintiff's; after a Verdict tor the 
Me iel Plaintiff, Exception was taken (inter alia) to the Declaration, becauſe 
of 80 Oves, it did not appear in the Declaration how many Ewes, and how many Ne- 
and ſays not fers; and the Sheriff is bound to make Leltverance ot either Sort, ac- 
Pxy mam cording, to the Writ; and tho* he may be intormed by the Party, fo 
Verveces and 2 ; & ; : 7 
that it is àa good Return to ſay that none came on the Behalf of the Parry 


Alatrices E a 1 TN | 
and becauſe to ſhew the Beaſts, yer he is not bound to require it, but ug + vm 


Sty. 71. S. C 


it is not cer- ſuſſicient Certainty within the Record. And therefore e wv: 5 
nent, FR the given for the Plaintiff, And therefore it was agreed, that e 
ought to be Hadition had been good enough. All. 32 33. Mich. 23 Car. E. . 


certain, it More v. Clypſam. 

was adjudged | 

in B. R. wa it was not good. Cited per Baldwin Se rjeant, as a Cafe in which he was Counſel, ard El- 
lis J. ſaid he remember'd it. Cart. 218. in Caſe of Whately v. Conqueſt. 


11. In Replevin you ought always to ſay what Cattle, as Oves, Boves 
& Pretii. Per Ellis J. Cart. 218. Paſch, 23 Car. 2. C. B. in Cafe of 
\W hateley v. Conqueit. 

12. All Plaiats in Replevin ia any Inferior Court, which hold Plea 
therein by Preſcription, muft be in the Detinet only, becauſe the Goods 
&c. are not replevied but by Proceſs ſubſequent to, jand grounded on the 
Plaint. Carth. 328. Trin. 8 Will. 3. B. R. in a Note at the End of the 
Caſe of Hallett v. Byrt. 

13. In a Declaration in Replevin, if the Plaintiff” ſays, That the De- 
fendant ſummonitus fuit ad Reſpondendum to him de Placito quod cum cebit 
Averia of the Plaintiff; This Declaration with a ©v0d cum is ſtark 
naught, either upon a Demurrer, or after a Verdict 3 Hut it 1 = De 

acito 


— — — 


1 1 . : 15 F | ) 5 
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Placito. Hare, or de Placito quod, only ; Becauſe quod cum is but a Re- 


cital, and no direct Affirmation; So that the Plaintiff has not, by his 
Declaration, made any Charge againit the Detendant. 2 L. P. R. 4.56. 


(E. 2) In what Caſes there ſhall be owe or more 
Replevins. 


1. D Eplevin of a Tating in Dale, and they are at Iſſue upon Avorery 8. P. Br. Se- 
6 7 5 1 , we. . Nag Rf 
_— _ FE: the ae honey ch paſjed againff the Plaintiff by Ver- oY _ 
P Wen > 5 SG A a Crance pl. 
= t, be ſhall not have other cpicvin. Br. Replevin, pl. 10. cites 49 omg” 1 

” 3 — 2. 

2. Eur where in Replevin fd Zι,jů in S. the Defendant avou?d the Tuk- S. P. Br. Se- 
ing in D. aid it was /ornd for him; 4nd the Delendant had Return upon cord Deli. 
A: owry made 6c, the Plaictiii thall nor have 2d Deliverance, becauſe it grins e 
is paticd againſt him by Verdict ; but he may have other Replevin. 2 4.1% 
Contra where the Avowry is made in the fame Place, Note a Diverlity. he cannot 
Br. Replevin, pl. 10. cites 49 E. 3. 24. _— ar.0- 

tier ace 

than where he did in the Replevin. Per Perſay; quod non negatur. Ibid. —— * 8 P. That he 
may have a new Kchlevin, and (unt of a Taking in F. For the \trtnte is,7] at in Returno Hahtendo nhon a 
Nor ſitit, there ſhail be Aiention mod» that the Sheriff ſhall not make Delicerance nor Regi win ont in vt 
Judicial, manino Mention of the firſt Judgment ; and the Plainiitt in the zd Teliverance cannot vary from 
the 1ſt Number; Per trian and Vaviſor. And Per Brian, The Plaintiff + way vary tom the Pine, 
becauſe the Defendant in the Replevin avewed in another Place; but it they had agreed in the Place 
at firſt they cannot vary in the zd Deltverance. Br. S:cond Deliverance, pl. Cites 12 l. 7. 4 — 
S. P. Per Wood. HBr. Replevin, pl. 37. cites S8. C. E All the Editio:s are (ie poit) cannot, but 
the (Ne) ſeems tco much. 


3. If re Berfts of divers ſeveral Men be taken, they cannot join in a 
Replevin, bur every one mult have a feicral Replevin, Co. Litt. 
145. b. | | 
4. Upon Evidence in an Action upon the Statute 1 2 P. f? H. al- Mo. 453. 
tho that one Diſtieis be put into jevcrat Pornds, yer one Replevin ſhall l. Sg. 
ſerve; there that is not within the Statue. Otherwiſe it it Le in diverſe Dach 28 
Counties, or ſeveral Frauchiſes, where there ought to be ſeveral Reple- but hot S 2? 
vins. Noy 52. Patrid se v. Naylor. — Cro. E 


21 2288 


' 4 4 ?  .FY 5 3 
S. C. but not S. P. — Goldsb. 145. pl. 62. S. C. but not 8 P. 


\ E 5 1 11 
(E. 3) Repler in; by the. Sata of Martcv1&9e. 


| Y 52M. 3. cop. 21, it is provided, That if the Beaſts of any Man The Ji. 
be taken, and wrongfully witholden, the Sheriff, * after Complain? 4 tj Sg _ 
: . 1 ; FL. ; 11914112 
made to him thereof, may deliver them, without Lett or gainſaying & him that ut i 
i | TY , 49 
tcoł the Beaſts, if they were taken out of Liberties. When a 
1 * . 
zan se ſts 
or other Goods were diſtrained and impounded, the Owner of the Goods had no Remedy but a Writ of 
Replevin, by which Delay the Beaſts or other Goods v ere long detained from the Owner, to his graut 
Loſs and Damage. 2dlv, When the Fcaſts or other Goods were diſtrained and impounded within any 
Liberty that had Return of Writs, the Sheritt was driven to make a Warrant to the Bailiff of the Li- 
berty to make Delivcrar ce, and tat wrought a longer Delay; For at Common Law he could not enter 
into the Libertv in that Caſe. A zd Milchief was, When the Diltrets was taken out of the Liberty 
and im ounded within. Now this Statute does apply Cures to all theſe 3 Michiefs. 2 Inſt. 139 
* The sSherig, upon a Paint made utuo him, <thcrrt H it way, either by Varel or by Precett, cot 


[ / 
x 


mand his Bai it to geliver them; that tb, To make Replevin of them. And. by thete Words (L' 


Qucrimen an ud! fact.) the Sheriff way take a Flaint cu the County CG, aged male Fedievin preſently, 


1 1 0 I 


* 3 - 
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(u Hick he abt enter in the Curt) for it ſhould be inconvenient, and againſt the Scope of this Statue 
that the Cwrer, for whote Benefit the Statute was made, ſhould tarry for his Bealts till the next Conte 
Court, which eu kolden from Month to Month. 2 Inſt 139. a 

Aid in a Revievin by l'laint the Sheriff may Lold Plea in his County Ceonrt, altbho the J alu bo of. 257 
Grebe, by firce of this Statute ; but in ether Actions he ſhall hoid Pica under 258. 2 luſt. 130. 

Je Ce of the County of Northampton is, That in the Abſence of the Sheriff's Bailiff the 
Tritte nie Deliverance ; Note this. 2 Inſt, 139 

If | & be $erir, and the [Preſs ua, taken by him, the Writ or Plaint ſnall be in Common Farc 
ran we $463 ff by his Chriſtim Name and Strname, Quæ J. S. cepit, and not Quz tu iple ce, THe 
and the Sheriff wm that Cate ought to make Deliverance, 2 Inlt. 139. . 


Hereby it Ant if the Reaſts were taken within any Liberties, and the Biiliffs of 
appears, tle Liverty wil not deliver them, then the Sheriff, for Default of thoſe Bau- 


That when | . | BN 
the Diſtreſs 1,6, ſtall canje them to be delivered. 


75 talen 6\ 1d 

in pounded <ithin a Liberty, that has Return of Writs, whether the Matter be before the Sheriff hy 
Writ or by Plaint, the Sheritt ouglit to make a Warrant to the Bailift of the Liberty ro mike Deli! 
ve e; whercunto if he make no Anſwer, or if he returns that he will make no Deliverance, or the 


* 


Ii i.e Sheritt nay, by force of this Statute and the Statute of W. 1. enter into the Liberty, and 
male 1 verance: And he'ecwltn amrreecs Fleta. 2 Init. 140. F. N. B. 68. (F, 


Ard it te Difireſs be taken without the Franchiſe and impounded <vithin, the Sheritt may, upon Plaint 
made, preſently enter and make Deliverance, {without any Precept to the Bailiff of the Liberty) for 
the Statute provides, That he ſhall replevy, Si extra Libertates capra fucr', & ſi infra Libertateb canta 
fucrint huju{mocdt averia &c. So as there is no Precept to be directed to the Pailiff of the Liber:y, but ce 
tle Diſtreſs <vas taken with m the Liberty, And where the Diſtrets was taken our of the Liberty, there by 
tic exprels> Words of the Statute the Sheriff may enter and make Deliverance preſently. 2 lalt. 140. 


(F) Proprietate Proband. Who ſhall have it. 


Firrh. tir. 1 E who is not Party to the Mrit of Replevin ſhall nat have 
Proprictate Droprietate Jarobanda, 14 0. 4. 25. 


weary 2. As It upon a Replevin the Beaſts of a Stranger were delivered to 
5 C the Plaintiff, yet the Stranger ſhall not have Proprietate {3:obanda, 


becauſe he is not Party to the YIrit, 14 0. 4. 25. 

Br. Retorn 3. In Replevin the Servant of the Defendant juftiſy*d, and claimd Hin- 
= ay ns be perry. Tirwit ſaid, A Servant cannot claim Property. Huls ſaid, It 
8. C. the Property be found againſt the Detendant in Writ De Proprietate Pro- 
S. P. For banda he ſhall make Fine, and fo ſhall he not do when it is claimed by 
Nemo punis a Servant. And yet at laſt Writ of Proprietate Probanda was granted. 
b. . Br. Property, pl. 14. cites 11 H. 4 4. 

Co. Litt. 145. b — In Replevin one as Bailiff made Conuſance, and pleaded Property in a Stranger; 
and upon Demurrer it was objected, That he could not; and cited 1 Inft. 145. b. 11 H. FN 


per Cur. This is intended of the County Court, not of this Court; and cited 2 H. 6. 14 and gave 


ſudgment for the Conuſant. Lev. go. Hill. 14 & 15 Car. 2. B. R. Oldham v. Hamſted. 


4. In Reptevin the Defendant claimed Property, upon which they were 


at Iſſue, and aiter the Plaintiff was nonſuited; And ſo note (lor ins per- 
mitted without Argument, That the Delendant in Replevia may claim 
Property. Per Brian. Br. Property, pl. 1. cites 26 H. 8. 6. 

5. It the Defeadant claims Property in Replevin the Pluintiſ may 
haic Writ De Proprictate Probanda without Continuance of the Re P. = 
vin, tho' it be 2 or 3 ears after; Becauſe by claim oi Property che 14 
are is determined. Mo, 403. pl. 53. Paſch. 37 Eliz. Gawen v. Lud- 
OW. 


— — < — — ä 
- 2 2 —— OD ——  -— 


Replevin. 583 


— 


. Property (aim dl. In what Caſes; and the 
Effect thereof. 


1. FF the Detendant claims Property in Replevin be/ore the Sheriff, the“ F. N. B. 
* = 3 9 het Wi. 8 2; . — 6 l 56S 6 a #\ 3 
Power oi tne Sheriff is determined; and there the Platntiit 77-0) & P. 
ſhall have Writ De Proprictate Pro! . . 1 — 8 P. al- 
all have Writ De Proprietate Probanda to the Sheriit, to enquire of the gc ie b. 
Property. Per Hank. Br. Property, pl. 40. cites . provided by 
28 FA pe Ie the Statute 
of Marlhridge, cap. 22. Quod V Icecomes poſt querimoniam inde ſibi fa*rtam, ex fine Im;edimento vel 
Contruatcttoe ejus, qui aicta averia Ceperit, deiiberare pollit &c. For it is 4 Rule in Law, That Pro- 


perty ougut to be tried by Writ ; and therefore in that Cate, where the "Frial is by Pl unt, the Plein 


tf may have a Writ de Proprietate Probanda directed to the Sheriff ro try the Property; and if there. 
uU5zOn It be fi und 0 r the Plaiutiſt, ther thy S riß 10 ip ke I Jeliverarice f (tor ſo be the \\ ords oft the 
Writ) ard if for the Defendant, he can no farther ; roceed; but that is but an Inqueſt of Ofhce : And 
therefore if thereby it be found aguinitt the Plaintid, yer he may have a Writ of Replevy to the She- 
riff; and it he return the Claim of Property &c. yet mall he proceed in the Court of C. B. Where the 
Property ſhall be put 11 Iſluc and finally tricd. And the Sherift may take a Plaint upon the ſaid Act ont 
of the County, and make Replevin pre'ently ; For it ſhould be inconvenient for the Owner to forbcar 
his Catcle till the County Day. Co. Litr. 145. b. 

+ & P. Whether tne Property be clatmed where the Plca is Paint or by IIA Tit, vet the Sheriff's Power 
is dcrermined ; hut if che Plaint be before him by Writ, and the Defendant claims Property, the Plain- 
tiff may ſus a Sicut alias, vel Cauſam nobis ſignihces ; ard ther evpon the Sheriſt may return, That the 
Plaintiff claims Property; and upon this ſhall iſſue a Writ De Proprietate Probanda returnable in Chin- 


7 % 


cery or B. R. or C. . and tho' the Sheriff finds the Property With the Defend uv, vet the Piaintiſt 
is not hereby concluded, Fur he may brirg Tre'pals ; For this is only an I quett of ec. But if he 
brings anew Rep evin the Shcriſt ſhall not make Deliverance, Caufepaet; bur when the Detendiar 
claims Property in Bavk, and a Writ de Proprictate Provbarda iflies thereu oh, ard tit is found for tlie 
Defendant, the Pit rift Tall never have a Writ of Treſpaſs. Fitzh tit Prov ictate Proba da, pl. 4 
cites Hill. 31 F 3. Per Stone & Schard; and 2 E. 3. Itin. North. But Ficzherbert ſays, Ir ſeems har 
Writ of Propric'a:c &c. ſhall not iſſue in this Caſe, {viz ) W bei che Cariics 4 par in Ba l, ard ths 
De fer dant claims Proverty without Cauſe to inticle him to the Beaſts, ro which te b tzimiſt might have 
Anſwer; and this jh.all be tried here; For (he ſays) he appretends that a Man fail not have Writ of 
Proprictate Probanda but only upon Return of tue Sheritt &. 


2. If the Defendant claims Property before the Sheriff it ſhall be tried Br. Property, 
by Writ Ce Proprietate Probanda, and it it be claimed z2 Bau it ſhall be pl. cites 
tried vy 12, Fer Brian Ca. ]. quod non negatur per aliquem. Br. Pro- 8. C. 
perty, pl. 32. cites 21 E. 4. 64. 

3. It Property be claimed in Replevin, and notwithſtanding the Party 
repletues, an Action of Zreſpals will lie, and the Claim or Notice of Pro- 
perty tall be the fole Iiſue. Per Holt Ch. J. at Guildhall, Mod. Caſes 
69. Mich. 2 Anne. Leonard v. Stacy. 


47 thereon 5 and Jud oment 1 0\V. 


(F. 3) Proprietate Probanda. The Ef: of the 17nd- 


I, HE Trial of the Property in the County by Writ de Proprietate 

Probanda is ouly an Inqueſt of Office, and way be travers 4 and 
tryd again upon Iſlue joined; Br where it 18*try'd in Bank, it thall be 
upon Iiiue joined, and thall bind the Parties. Br. Property, pl. 49. cites 
Firzh. tit Replevin 35. and II. 31 E. 3, & concordat Ibidem 36. and 
that by the Verdict certified out of Court the Plaint ſhall abate. And 
cites the Regilter, fol. 109. 


2. It 


— — — 2 * rr 


2 4 
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/ = 
n 2, Ic was ſaid, That if the Sheriff returns in Replevin, that the De- 
Ae Jendaurt claims Property, by which Writ ot Proprietate Probanda iſſues, 


Not there Wich 13 “ found for the Defendant, the Plaintiff ſball take nothing by his 
(a) citE- Mlrit. Br. Property, pl. 12. cites 17 H. 4. 28. | 
d. G har z. Aud it the Defendant clatms Property in Court, and it is found that 
«i 14 TS — tj . , , . ö 75. : 
_ ect, he has mo Property, the Plaintiff ſhall recover all in Damages. Br. Pro- 
miinictis 410 1 N C . 
the Piaintink Peli! 0 pl. 12. CILCS 7 H. 4. 26. X 
Cannot live 
a new Replevin, for the Sheriff Canvot execute it, but he May have a Writ of Treſpaſs, and Cites 31 
H. 6 Propr. Prob nd. 5 31 Ed. 3 Ibid. 3. or elſe he may remceve the Plaint in the Ceunty ty Kecordari, 
(tho' in Fruth it is determined there hy the Claim of Property &c.) and ſo try the Property de Novo, and 
the Plaiurit mall not be cſtopped by the Trial in the Propr. Proband. which is only an Enqueſt of 
Ofnce; 
ſn Kerjevinin BR af the Pluries Capias, the Sheriff returned that the Defendant claimed Preperty, by 
which H/ »it +, ud to mute of the Proberty, which was returned ſerved, and the Property found tor tte Pe- 
fendt; ad by Yome ths determines the Matter; for when Property is toll'd, the Power of the She; 
1 told 1 mule Revlevin, ard the Party is put to his Writ of Proprietate Probanda to the S:ctif, to in- 
quire of the Pro erty; and if it be found jor the Plaintiff, the Sheriff ſhall make Replevin immediately, at 
fot attach tie Henan to anſever to the Court of the King for the Contempt, and to the Party for his Ha 
„ „. but if the Marter be found tor the Deſendant, all the Matte, is determined ; for it cems by the 
Wei that the Platatiit ſhall rot recover for the taking of the Beaſts, but for the Claim of the Properts 
, . » — . % — R I eb # ©. 
Zr Renvievin, pi. 38. cites 1 E. 4. 9. — But per Markham Ch. J. Notwithſt ding that the Property 
be ſou d for 1s Leſendunt, yet the Plaintiff may proceed in the Replevin againſt the Defendant, to make 1:11 
an er tc tle Takino ; and 4; the Dojertant juſtifies by Property, the Plaintiff ſhall anſwer to it, and they ball 
Ce to Lyne tlereupor, and this ſhall make an End of all; for the Vn of Proprictate Probanda 36 2 In- 
guet of ( nice; oaGd Ye!verton concelnt And it was ſaid that the Property my be to the Detendant 
4 j . bs Fe __ — . S * h . . © * 
and vet tice Plaintiff may have Cauſe of Replevin ; As it he has let Beaſts to the Plaintiff to compelter his 
Lund for certain Time, and after the Court iook Day of Adviſement. Ibid.— F. N. B. in the neu 
Notes there (c) cites &. C. 


5 P That 4 Ir was ſaid, that Hill. 31 E. 3. the Defendant in Replevin in ths 
WY 4 County claimed Property, and the Property found for him; and becaule it 
Fi i Was not of Record, and alſo this was only an Inqueſt ot Office, he ws 
again in ſorc d to rake an Averment that the Property was His. Er. Property, 
Park. Br. pl. 13. cites ) H. 4. 46. i 
Replevin, 5. It the ryperty be found for the Plaintiff, and at the Pay of Return 
pl. 16. cites 3 . TS V 2 
8. C. the Sheriff returus an Eloignment, and the De; endaut makes Default, a Wi- 
thernam ſhall be granted, and 10 a Captas, Pluries & Exigent. F. N. B. 
„*. (C) in the new Notes there (a) cites 39 Ed. 3. 30. But ſome held 
that the Llaintiſt in that Caſe ſpall recover the whole iu Damages. And cites 
II. 4. 28. Per Hull, When the Defeadant comes in by Attachment alter 
Property bund tor the Plaintiff, the Plaintiff may Hude two Counts 
agu] tim, one cu the Propr. Proband. aud another un the Reple viu. » 
H. 4. 46. If the Replevin be returnable in Chancery, Sicut alias vel 
Cauſam &c. and the Claim of Property returned racreon, then the 
Propr. Probanda ſhall iſue out ot the Chancery; bur it ou the Pluries 
the Claim is returned in B. R. or C. B. the Proprietate Probauda tlall 
HUuc {rom thole Courts, and cites Dy. 


(G) Gager Deltverance. Upon what Flea. 


Br. Reple- 1. JN Replevin upon taking in D. if Defendant ſays char he 1054 


yin, pl. 23. in another Place, and that it is Ancient Demeſne, and avows tas 
cee . S raking there, the Defendant ſhall gage Deliverance, becaufe i 142 
vas agreed TAKING be Here the Plaintifk has counted, the Toure yas 2itris; 


: 8 

that where klo. 21 E. 3+ 7+ 51. 

the Deten- ä 5 N 5 | 
dant traverſes the Place the Defendant ought to make Avowry to have Return, and thor it wos admire 
that Ancient Ve meſhe is a good len in Avowry. S. P. As to the Iſſue taken upon the Plive where 
&c. and the Defe: dant found Pledges for the Deliverance. Br. Gage Deliverance, pl. 8 Citvs 2 


— 


- 


a 
% * 


— — — — 
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3. — Upon ſuch Plea as to the Place, the Defendant made Avowry to have Return, and the Plaintiff 
maintained his Writ, ard had Deliverance. Quod nota. Ibid, pl. 13. cites 21 H. 7. 22. 

ſr was granted that if Deferdant ſays that the Place where &c. is Ancient Demeſne, the Defendant 
cannot avow to have Return. Br. Gage Deliverance, pl 14. cites 1 H. 7. 11. whence it follows that the 
Plaintiff cannot pray to have Gager of Deliverance, as is {aid there. Ibid — Defendant ſhall not be 
compell'd to gage Deitverance upon his Pleading, that the Place where &c. is Ancient Demeſne; quod 
Nota bene; but becauſe Defendant avow'd in another Place in the ſame Vill for Damage Feaſant, and ſo did 


not claim Property in the Bea ſts, Writ iſſued to deliver the Beaits, not w ithſtanding that the Parties were 
not at Iſſue. Br. Gage deliverance, pl. 15. cites 1 H. 7. 21. 


2. In a Replevin, if Dekendant claims Property en Pais, the 
Sheriff ought not to make Oellverv. 30 E. 3. 9. b. 
3, In Beplevin if Oekendant pleads a Recovery in an Inferior Court, Br. Reple- 


and that thoſe Goods were delivered to him in Execution, he ſhall not ud * 
gage Oelwerance, becauſe he has claimed Property thereby, 38 E. 3. 3. Ce De. 
IVCTUnce 

pl.-. cites S. C Where a Man recov-rs Land and Damages in Miſe in Ancient Demeſne, und the Bai 
liff by 2 takes Beaſts in Execution for the Damages, and ſells them and delivers the Money to the Plain- 
tiff in che Aſſiſe, and upon Reple vin thereof ſued, It Averia elongata returned, and the Beaſts of the Deften- 
d. ant delivered to the Plaintiff in I itl erna in B. R. it appears in Pleading thereupon, that the Land reco- 
wered cas made Frank- fee before by Fine levied before te Recovery at Common Lax, that in this Caſe the 
Plaintiff ſball not be cempelled to gage Deliverance, but Ii rit iſſued to deliver the Withernam to ti Defendaxt 
without caving Deliverance , for it appears that the Defendant cannot have Return of the firſt Beaſts ; for 
they are feld, nor can the Plaintiff recover; for no Blame is in the Officer cho took the Beaſts, and ſold them for 
the Execution; for he was not bound to take Conuſance cf the Fine levied at Common Law. Br. Gage 
Deliverance, pl. 3. cites 5 H. 4 23-——S. P. Br. Wichernam, pl. 4. cites 5 H. 4. 27. S. C. | 


4. A Man granted to another to diſtrain for Rent, and to retain the 8 p. For it 
Dittreſs againſt Gages and Pledges until it be paid, and yer Replevin lies; is g einſt the 
and he was compelled to gage Deliverance, Br. Replevin pl. 60. cites Nature of 
31 E. 3. and Firzh. Gage Deliverance 53. u Di- 

reſs to be 


irreplevi- 
ſable, and by ſuch an Invention the Current of the Replevins ſhould be overthrown, to the Hindrance of 


the Commonwealth; ad therefore it was diſallowed by the whole Cour, and awarded that the Def<1. 
dant ſhould gage Deliverance, or go to Priſon. Co. Litt. 145. b.—2 Inſt, 140. &. P. cites 31 E. 3. Ga. 
ger Deliverance 15. 


5. In Replevin the Plaintiff conted of 4 Oxen taken, whereof he had 
Deliverance of 2, aad that he yet detains the other two. Per Skrene, We 
pray that the Defendant gage Deliverance ot the rwo which he yet de— 
rains. Per Thirn, He all not gage Deliverance before Avr made &c. 
Br. Gage Deliverance, pl. 2. cites 7 II. 4. 11. 

6. here a Man avows as Under-Sheriff, for levying Expences of the 
Knights of the County for the Parliament by Fiers Facias, and by Sale of 
that which he 1o took, he ſhall not gage Deliverance, Br. Gage De- 
liverance, pl. 4. cites 11 f. 4. 2. 

7. In Replevin the Detendant avowed for a Rent-charge, the Plaintiff 
ſaid that the Place &c. was not Parcel of the Land charged, and the others 
econtra ; and the Plaintiff [aid that the Deſendant is yet ſeijed of the eaſt s, 
and prayed t hat the Defeadant gage thereof Deltveranie, and the Defendant 
ſaid that the Plaintiff himſelf is ſeiſed, Fudgment if he ſhall gage Deliver- 
ance &c. And by tne Opinion of the Court, the Seiſin ot cane Bealts can- 
not make Iiiue, but the Detendant hall gage Deliverance, and this Mat- 
ter thall come in after; Per Belt. upon the Pluries, and the Defendant 
ſaid that they were dead in Pound overt in Default of the Plaintiff &c. Er 
adjoruatur. Br. Gage Deliverance, pl. r. cites 5 H. 6. 15. — Brooke 
ſays, See 5 H. 7. 9. Thar the Iſiue was taken upon the Default of the 
Dead Beaits. Ibid. X 

8. In Replevin the Defendant made Conuſance as Bailiff for a Rent- 
charge where the Plaintiff counted Ouod adhuc detinet Ec. by which the 
Plaintiff prayed that he may gage Deli verance. And by the Opinion of the 
Court he ſhall firſt anſwer io the Cong/ance. Br. Gage Deliverance, pl. 11. 
Cites 22 H. 6. 41. 

K | Reple- 


385 Replevin. 
Ne plevin of Beafts taken in D. the Defendant {aid that he tick them £142 
171 $ and not in D. Judgment of the Count, and me Avorr ry to hade Re- 
tara, the Plaintitt pray ed that he may gage Deliverance. Per Pigot, 
Where a Man pleads 14 ibatement of the Writ, or ot the Count; as it he 
ſays the Property is in a Stranger, and not in "the Plaintiff, he ſhall nor 
gage Deliverance, Catesby agreed where the Property is alleged in 
another ; but if he jays that he did not take, or that he took as a Herict, or 
ty Eoxecntion by Frer: Fazias &c. where he may fell them, he thall nor 
gage Deliverance in the principal Caſe here. Br. Execution, PI. At. 
cies 21 E. 4. 15. 
7% 65 ir 10. Replevin of a taking in D. in a Place called C. The Defendant ſaid, 
ſeems that That be — in anther Place in the ſame Vill, abſque hoc, that he took them 
a Nan ſha 7 C. prout & c. and made Avowry to have Return, as he oughr, aud yer 
rot cet K- Iſſne fhall net go upon this, but upon the Place only. Per Brian, It ſeems 
22 0755 £5 Tl the Dele ndant ſhall not cage Deliverance upon an / Nrit, as here; 
cork jos lor It may be tried againſt the Plaintiff, Brook ſays Miror of this 
lie, and Reaſon ; tor it may be as well found tor the Plaintiff Per Pigor, The 
«64 not Defendant has * confeſs d that the Property is in the Plaintiff, in which 
FO _ 8 Caſe the Nature of the Writ is that he thall gage Deliverance ; but it 
23 Pro- the Property was in Debate, neither the Sheriff nor the Juſtices can com- 
perty tobe pel him to gage Deliverance ; tor he did not conteſs Property in the 
1 the Fl-ir- PlaintitF; nor where he ſaid that he Ne prift pas, ſhall be gage Dcliver- 
15 wo ance ; which Caſes were agreed per Chocke and Catesby Jultices. Br. 
we e Þ Gage Deliverance, pl. 22. cites 21 E. 4. 64. 
Freaton that 


the Plaintiff ſhall have the Cuſtody of his own Beaſts, and the Defendant is at no Miſthicf; for thc 
Plaintiff has found Surety to have Return if &c. Quod Catesby conceſſit. Ioid. 


11. In Replevin at the Pluries, the Sheriff returned .Ond Averia elon- 
gata ſunt, and thereupon WWithernam, and the Sheriff returned M Fa- 
7 ct, and the Defendant appeared, the Plaintiff declared in a Plzce called S. 
in B. © quod adhiuc detinet & c. the Defendant jaid that his Halber du 
ſeiſcd of 100 Acres of Land ia D. called L. and died ſciſel, aud the Lind de- 
ſeended &c. and he as Heir took the Beaſts Damage ſeuſaut, a'ſqne hoc, that 
he took them in the Place called S. and demainded Judgnicus ot the Writ, 
and prayed the Return, and the Plainriif prayed that he g2ge Detiver- 
ance ; and the Court was in Doubt whether he fhould wmaintate His Mit 
belore that the Detendant ſhould gage Deliverance, by wtwci the I A.- 
tf to avoid his own Delay /, that the 109 Acres of Load are as well 
known oy the Naine of O. as by Name of L. and that the Hiace calied S. au 
the 100 Acres of Land called L. arc one and the ſame Flace, and an diet 
& hoc &c. and to the Plea pleaded by the Manner &c. no Liw u to t 
him to anſwer &c. and prayed that the Deſendant gage Lelt vera! CCS 
and becauſe the Defendant appeared by Attorney, the Court awarded: Wir 
to the Sherii!” to make Deliverance &c. without fndiag Tedges, me it 
the Party had appeared in Perſon, he ſhould find Pledges, or. ſhould be 
committed to Priton: But per Newton and Brian, Tne Attorney it: ir 
gage Deliverance z and if he does not find Surery he thall go to che 
Fleet. Br. Gager Deliverance, pl. 14. cites 1 H. J. II. 

12. In Replevin, if the Writ be vitious by Matter apparent, the Deten- 
dant thall not be compelled to gage Deliverance upon his Avowry ; it 
tor it 7s gueaſe nillum Originale. Br. Gage Deliverance, pl. 15. cites 11 
7. 21. 

23. Upon V Cepi there ſhall be no Gager of Deliverance in Reple- 
vin tor Cattle. Per Holt Ch. J. 12 Mad. 429. Mich. 12 W. 3. in d 
In the Caſe of More v. Wats. 


(G. 2) Gager 


®. 


* ꝗ)ͤ—ůü—‚— 4 Fw 
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R eplevin. 


(G. 2) Gager Deliverance ; Ii what Caſes, and by ct 
Perſons ; And how Compell d. 


1, IN Replevin where it appears by the Declaration, That the Deliver- 

ance 1s nit made, and tue Defendant ſays nothing, the Court thall 
award that tne Detendant make Deliverance. Br. Gage Deliverance 
pl. 10. cites 22 Hf. 6. 21. Per Newton. 

2. Avowry for Damage feaſant in 2 Acres P rcel of 1000 Acres, of which the 

Nefendaut was ſeiſed in Fee Tempore &. and the Plaintiff ſaid that he hin- 
ſelf was ſeijed of 100 Acres, whereof the Place where c. was Parcel Tempore * 
&c. Aljque huc That the Place here &. was Parcelof the loo Acres , and 
the Plaiutiſt prayed that the Detendant gage Deliverance; Defendant 
ſaid, Phat Plaintiii had had the Deliverance already, Et non allocatur ; 
For it it be fo, it may appear by the Return of the Sheriff; and ſo it he 
ſays that the Beſts are dead in Pound Overt in Default of the Pliintiff, 
- yer he ſhall gage the Deliverance ; For ?/ it appears by the Return of the 
Sheriff, then the Defendant is excuſed ; and by tuch Surmiſe of the De- 
ſendant the Platntiit thall not be delayed, and the Detendant is not at any 
Niſchict tor the Cauſe atoreſaid ; For the Surety and the IV rit to make 
Delrverance in theſe Caſes may be cond:tionally, viz. It it be to &c. and atter 
he was awarded per Cur. to make Deliverance, and the Name of the 
Pledge put in Court, and the Surety made conditionally ; Quod nota. 
Br. Guge Deliverance pl. 17. cites 5 E. 4. 117. 

3. In Homine Replegiando, the Defendant avowed the Takins as his Vil- 
lein Regardant , the other ſaid, That Frank, and of Frauk + jtate, and ſo 
to lifuve ; and alter ne lound Sutety to fue with Fitect, and then the 
Plainiiff ſurmiſed that the Defendant had taken his Croods, and prayed that Br. Retorne 
he may gag: Deirverance of the Goods, to which the Defendant ſaid nothing, © _— 2 
by which Brit iſued to the Detcadant to deliver the Goods returnable imme- 8 ag fn Ben hp 

tately. Vong faid this Writ is awarded without a Count. Per Cur. pl. 18. cites 
this is not Couut bur Surmiſe of the F laintiff depending upon the Matter 8. C. 
recedent, and thereiore the Writ well awarded; And per Cur. the De- 
fendait's * Attorney foul! gage Deliverance ; hot he has Power of all 
Tlirgs depending upon the Matter, and he thall have his Goods with- 5 N * 
out Surery. Br. Gage Deliverance pl. 18. cites 6 E. 4. 8. — 8 Ie 
In Hoine Rv egiando, Vaviior ] faid, That the Opinion of the 
uſtices Anno 6. was that the Defendant fail gage the Deliverance 
coaditicnally, viz. if he has him; For it may be that he has not taken 
him, and then Nulla ſequitur Pœna. Br. Retorne de Avers pl. 31. 


Cites 12 E. 4. 4 


Pr. Gage 
Deliverance 
T I» Of 


Avowry cannot Gage Deliverrnee he ſhall be in. priſoned tor the Con- 
tempt, and fo ſhall you, it your Plea be not ſufficient againſt the Gager 
Deliverance. Br. Retorn de Briets pl. 100. cites 20 E. 4. 11. 


6. Note 
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6. Note; Per Read and Fineux Ch. J. That if the Bailiff of the Ring 
diſirains & &. for a Duty to the King, he ſhall gage Deliverance, as well 
as a Common Perſon &c. Frowick ſaid that the Books are contra, and 
they ſaid No. Br. Gage Deliverance pl. 12. cites 15 H. 5. 11. 

7. A Gager of Deliverance 7s in no Caſe but where the Defendant ad- 
mits the Taking &c. and controverts the Property, Per Holt Ch. J. Carth. 
287. in the Caſe of Delabaſtide v. Reynell. 


(H) Dn chat Caſes it ſhall be upon Jithernam:. 


1. 1 F it appears that the firſt Taking was lawful, and the Plaintiff 

1 cannot have the Beaſts again; Becaule they were 1old upon an 
Execution; The Ilaintiſt (hall gage Deliverance of the Beafts which 
he had in Withernam of the Oetendant, without any Gager ot the 
Deliverance ot the fit Beaſts. J I), 4. 28, Adjudged. 


S.P. br. 2, In Replevin, if Detendant claims Property the IPlaintiff ſhall 
Gag- ''*'" gage Deliverance of the Beaſts of the Defendant, which he had in 


5. cires & Mither nam betore at the lea pleaded, upon Return de Averus £- 
— In Re- longatis. 11 I. 4, 10. 


levin a 

ithernam was awarded againſt the Defendant, after which the Defendant claims Property, and there - 
on Iſſue taken, the Plaintiff gages Deliverance, and a Writ iſſues to make Deliverance; the Sheriff re. 
turns clopgatas, and ſo a Withernam was awarded againſt the Plaintiff, and on Nihil return. 
ed, a Cay'as iſſued ; then the Iſſue is found for the Plaintiff, on which he has Judgment; and then 
on a Pluries returned, the Defendant prayed, and had an Exigent againſt the Plaintiff; and by Tyr- 
whit, the Defendant ſhall recover Damages againſt the Plaintiff for his Detainer. F. N. B. 74.(A) in 
the new Notes there (a) cites 11 H. 4. 10. and adds Quære * 1 Co. 75. — * (the Plcadings in Bredon's 
Caſe. ] 


RAJ) 3, Ina Replcvin if the Sheriff cannot have the View of the Chattels 
Fol. 423- taken, upon which he returns a Withernam againſt him, and alter 
N the Parties are at litue upon the Title in Bank, if the Delendant claims 
Gage Deli. Property in the Chattles taken upon the Replevin, the JIlatntiif hall 
verance pl. 6 Kage Deltverance ot the Bealts taken in Withernam bekure the 
cites S. C. Chattles taken upon the Replevin are dellnered ta the Jolaum⸗ 
tiff; Becauſe the Oekendant claims Property in chem, and if 
he had clatined JIroperty in them en j2ats he had nat had the Revie- 
vin nor Withernam ; For this would not ve any Piſchiet; but other: 
wile there would be ilchief, zo E. 3. 9. b. Adzudged, 
F. N. B 25 4. In Replevin it che Plaintifl avows the taking rhe Feaſts of the 
(A)in the Detendant as of the Chattels of the Detendant, he ought to male De- 
he d liverance of the Beaſts, which he has in Withernain before Ocltue- 
dess e Trance made by the Defendant of the BLeaits firſt taken ; For thole 
oy £0 be the Beaſts of the Oetendant. 30 E. 3. 9. 
F. N. B. 7 : 5. Where the Baliff makes Conuſance for the Lord who joins in Aid 
(A)inthe of him, now becaule the Conuſance is in Right of the Lord he ſhall 
New Notes make Oellverance of the Beaſts, and the Bailiff Gail have his 
there'd) Breaſts taken in Withernam. 7 DH. 4. 28. 
2 6. As to Gaging Deliverance, it was held, That was to be done by the 
Plaintiff, only where the Thing is replevied. Per Holt 12 Mod. 36. in the 
Caſe of De la Baſtile v. Reignald & Ux. 


Per Horton. 


(I) Gager Deliverance. At what Toe. Upon 
Withernam. 


” \ + - . . * * . 
: the Ortendant, and the Sheritf returns that he has taken the Replerin 
Peatts Of the Detendant in Withernam, but none came trom the Plain- e 7 cos 
- 1 R 8 ik * "7 LE a 5 ease. 
tinto haverhem, und now the Plaintiif prays a Writ to the Sheri to nv Ane 
deliver the Withernam to him, and the Nelendant prays that the detiner, and 
Plaintiff gage Deliverance, and ſays that Part of the Peaſts which he br the 
took are dead by Default of the Plainrilt, and the reſt he is ready to de- Hefen- 
ber In this of af e 5 "ane Oper ak Anand af os nt may 
Os In this Cale the Piatntiff (jail not have Oellverance of the inc Deli. 
1 1111 7 7 17111 24 o = + £5, 0 1 = " 8 
Withernam ro Hint. PUELC Halil remain in the a. {COD ok the Sheriſf verier, ro 
1 4 Tie 1489 * 17 122 i * ? 0 = | 
tiil it it illucs co che Sheriſt tor the PAlainttit ta have Ocitverance e. 1 the 
7 „nurse: 110 NY N ＋ Defendanr 
or Js Seaits Ind teu tall conein Debate in whole Octault the (aid 7 
Beats are ELD ; and ig wüen this is determmmed, and he 923 Dein (wet Beaſts 
verance, the Octenaant ſhali have the Oclivery of Derne in PurdO. 
- 175 Enn Jail have the Oelldery of the withernain. %. 
4+ All. 35+ Adjubged. dert, and 
8 that ther are 
*. i Rang tg £ N | dead in De- 
fault ofthe Defendant, abt not in hie Default, and (o are at Iſſac in whole Dehu'r ea die 
Defendant in this Caſe hall n t be cl reed 1 12 8 10 . 12 Beaſts dic l, tn 
* i «IT nan OT DE charged to gage tac Deliverance till tie ue be tried. 


Kelw. 71. 
pl. 11. Mich. 21 H. 7. Anon. 3 7 


. | be a Olthernam be awarded for the JIaintif of the Beats af © where in 


y . 1 3 "RP — 1 y F OE 07 6.7 * 
dead in Def iult of the Plaintiff for Want of Suſtenance, and the PlaintiF replied that they aro 


3 — F 4 Ts, 504 P 108 Aa AP . A A'S. 
2 [50] Ita withernan be awarded wr the ?Ilaintif ofthe Beats 
of the Octcngaat, and the Shetik returns that he has talen the 
Foa rue: enn. : . 6 0 FS, er fp = 

Seas at Ho Oelendant in Wichernain, but naue came £52 #4; 


- 15190. » = + » ai to» _ : ; . - . to 17 
Hlaintifl to receive chen, upon which Return the Plaintit r 
' k 8 \\ ri 7.14 11 T 1 4 SF is. — 1 


. # 041% 24 1 11 "I" Co — 
Withernam. 44 WG 5. 

3. Ik the Shertit levies 208. in Withernam upon nat finding of the Fitzh. tir. 
Beaſts, the Deicudainr thall not gage Deliverance of the 25 8. Uetere rhe Gage Deli- 
Sheriſt has delivered it to him; But Ce Dlaintitt of wig © 208. 08 by 8. 
— 0 EY aq $5 0 ——_" eng. * yow we i * F * ite ; 5 
are lebied may hav? his Action agatnſt him. 25 C. 3. 4. b. 8 

k 4 » > WY i, £43 oO 2 ITE. 9 * 2717. 1 0 i Fr r A a. PR 

4 Sa the Heats d. che ſoldinuik are taken in toithernam the De⸗ 
kenvant ſhall not gige Dellberancec 7 them till they are pelivcren ta 
him by the Ser. 

5. SDClLeraice tall not be gaged belore Avowry, 7 D. 4. 11, 8 b. Fitch. 

; i . 3 ; I tir. Gare 
Deliverance pl. 25. cites H. 35 E. 3. For it may he that be will claim Prove-ry by the nete Fo 
per Wiiby he ſhall not gage Deliverance before they are at Iſſue or dewur in Lau „ 


oe 4 O $55 Azel tin wing fi” ee, | " Ox Wes 4 - ; 


17 
EH 


- 6. In Replevin, upon R eturn of the Sheriff, the Pliiatiff” fd certain 

Beaſt s © tie Leſendeii tn Ht WEI, UPON which the Def cnidant cane 

and juſtified, lecauſe ihe Gods of which the Replevin was ſued were his 

proper Gods, and thietreuponthey were at I/ſue, and the Detendant prayed 
Deliverance of the Withernam. Ham. ſaid, This you cannot have rill 

Tflue be rry'd. Th. ſaid we intend that the Propzrty of Beaſts of which 
Replevin is ſued zs5 the Defeadants till the contrary is found, wherelore ne 

bid the] Detendant ſue Deliverance of the MW ithernam. Fitz ll. tit. Gage 
Deliverance pl. 26. cites M. 31 E. 3. | 

7. It Defendant in Replevin comes in 0a the Replevia he need not gage 2 Sau. 552 

Deliverance, but it he comes not in upon the Replevin, but upon a fur in d, Cat 
ther Proceſs he muſt gage Deliverance in ſome Caſes, and he utterly con- RN | 


demned the Caſe in * Raymond, Per Holt Ch. J. 12 Mod. 425. in the 4-4 


0 Pp a 8 4 $4 Mic. 
Caſe of More v. Wats. 24 Car 2. 
» BN 
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590 Replevin. Y 
(AD (K) Vat ſhall be good Counterplea to the Gager. 
1 Counterplea. 


Ck. Ges I, 12 a no good Counterplea that the Plaintiff himſelf, who prays 


Deliverance the Gager, is ſeiſed ot che Beaſts ; For this cannot make Illic. 
pl. 11. cites 3 I). 6. Ly» Cucia. ; 
S.C. 2. 7:15 a good Counterplea that Deliverance was made in Pay to 


the Piainuir tf, 25 E. 3. 47. b. For this may make Jiſue. 
* Br. Gage 3. It isa good Counterplea chat he put them into Pound Overt, 
e and that they are dead tor Want of Suſtenance; For tif this be true. 
PG Od ir there (all not be any Sager. 4 I. 6. 13. b. f 5 D. 7. 9. 21 E. 3. 
Iu: ſhall 22. 25 2 3. 47. b. 13 ID. 7+ 28. b. 30 H. 6. 2. 3 Y. 6. 15. 


not be taken 
whether the Beaſts are dead or live. Quod Nota. And it ſeems that if the Beaſts died in Default of 
the Defendatit, the Plaintiff ſhall have Action thereof. — In Replevin the Defendant avowed for Rent, 
and Return cv, awarded for the Rent; It was agreed, That if after he has Return the Beaſts die in the 
Pound in Default of rhe Plaintiff, the Defendant has no Remedy bur to diſtrain de Novo. And fo e 
that the Return is not Execution for the Rent but only. a Gage for it, in which the Defendant has no 
Property. Br. Kerorne de Avers pl. 17. cires 21 E. 3. 22.——— See (O0) pl. 5. 8 P. 

+ Br.-Replevin pl. 35. cites 8 C. Iſſue was taken whether they died in Default of the PlaintiT, 
or of the Defendunt., Quod Nota. Br Gage Deliverance pl. 16. cites S. C. 


(K. 2) Counterplea. Iſue Good. And how Tried. 


But note 1. FN Replevin the Parties were at Iſſue, the Plintiff” ſaid tut he 
that Anno. had nit yet delivered his Beaſts, and prayed that the Defendant foould 
dach I B ihe Daeliverauce; Hulz ſaid that the Deliverance is made already ; 
was refuſed, and TJirwhit uttered the Iſſue. Br. Gage Deliverance pl. 6. cites 11 H. 
and 15 2 a- 4. 10. 

CUTFACN FO 

3 Deliverance, which is the beſt Law, by the Reporter; and there (as it ſeems) the Sheriff may re- 
turn the Truth. Bid. ibid. pl. 11. cites 22 H. 6. 41. accordingly, That Iflue ſhall v be taken 
rc letber the Delicerance is made or uot. 


2. If the Plaintiff prays, That the Deſendant gage Deliverance, and the 
Deteudaut ſays, That the Beaſts were in Pound overt, and there are dead fer 
want c S1/enance, and the Plaintiff ſays, That they are alive, Mrit fall 
iſſue io the Sheriff to try it; and it is found that they are alive, Deli ver- 
ance ſlall be made immediately ; But this ſhall not be tried by 12 in C. R. 
becauſe the Plaintiff ought not to be delay'd to have his Bealts Wen 
che Property is known to be in him. And the ſame Term after Avowry 
the Plaintiff pray'd, That the Deſendant gage Peliverance; who faid, 
Ut ſupra, that they were dead in Pound overt for want of Suftenance ; 
and the Plaintiff ſaid, That they are alive, and pray'd }} it 79 make He— 
Iiverance Si conflare poterit that they are alive, and it was granted; quod 
nota. Br. Gage Deliverance, pl. 22. cites 21 E. 4. 64. & 77. 
8 pP The 3. In Replevin the Defendant avowed, and the Plaintiff proyed that he 
Court ſaid, be compelled to 70 gage Deliverance, the Defendant ſaid as to Part of them, 
That Dead hat they were delivered by Replevin, and to the reſt that they were dead jor 


or Alive wi , e : DTS wy Y- , 3 Kt 
| end Anti (ai; were alin 11A WAS (Cie 
> a Want of Suſter nce, the Plaint 77 7 id that they were alide; and was i 


Good Iſſue; pe led to ſay Alive and N dead; and ſo he did, and prayed Wit to che 
But the Sheril., 
Plaintiff 


_—_— ___- — _- — — 2 


TGT — — — — — — — —— — — — at itt 


Repley! in. 591 


— x, en eee ea. 
— — 


Sheriff. z quod {1 een poterit, that they are alive to make Deliver- ſhall have 
M rit ro 


auce. Bf. Gage Deliverance, pl. 25. cites 22 E. 4.65. 
make Deli- 
verance, and aſter Writ was awarded to deliver thoſe which were acknowledped to be alive Et ſibi con- 
ſtare &c. that the Allegation of the Defendant be falſe as to thoſe which are alleged to be dead, vir. 
That they are alive, then to t. take | in Withernam 2 other Beaſts of the Defendants &c. Pitch Gare 
bs 85 


Delivera: 1e pl. 20. Cites 5 Ho 2 E. 4. 


In R eplevin if the Beaſts of the D. fend mt are taken in Withernam, Br. Wither- 
for Non-deli very of the Beaſts of the Plain: iff, there at the Day cac þ of then um, pl. 12 
all gage Delwverance to the other, and fall fiad Pledges ſex rally of the De- Cites, 8K. 
[17 verdad, and ech fall have ſeveral Nrit of De [1Verance, and ir thatl not 
be in one and the fame Writ; quod nora; and it is no Plea for the De- 
fendant 7o /ay that the [ Uuntiff after the Taking, and before the Replevin, 
retook Part of the Beafts, tor this thall come in by Return of the Sherill'; 
and to ſay that the Beaits died in Pound, in Default of the one or the 
other, this was nor I{{ue, but thail eome by Return of the Sherill Br. 
Gage Deliverance, pl. 27. cites 13 H. 7. 28. and 16 H. 7. 16. accord- 


ingly. 


(L) Retry of Beaſts. 


Wk chr 


not the Delault of the E Y., vir OL the Clerk, &. LL Kobelt al Writ of Re 


— 


1. 1 a Replevin abates tor Falſe 77 or other Cauſe, which fs J m, 


not habe ul Return. 3 9. O. 3. We 


te Avon 41k 


ſhall have a Return; for it aprears that the Plaintiſf has the © attle: enk. 123. in pl. 31 Reple- 
vin <was abated * riance by t<een that ard the Pore; For the Repievin vas tf. let of T. ard the 
Pone <vas Al bet of T. <vithout IJ. and rhe Defendant pray ed E. turn, and could not have lt. Br. Retorn de 


Avers pl. 14. cites 41 I 


2. If d Rec aption abates Wy Death of the Plainrtiii, the Deſendant 7 in Re- 


ſhall not os a Acturn. D. 6. 14. b. captions iſ 


, he ſhall have Return; quod nota bene. Br. Return de Avers, pl. 34. cites 


paſes for the Li 1er 
Fitzh. Recaption 5 & 


3. In a 11 Be lebts 15 the Detendant makes a. Jultiftcsti ion, and does 5 a no 
nor aVOW, JL Hall! >» 430 3a e and Acturn S vt the b ut 3. 2 es 


him. Br Retorne de Avers pl. 22. cites 15 E. 4. 29. 8 Ss 33 b. Per Littleton. — 
Contr 70 "be mates FJece RIrY or uf ; cats 92 quod nora dene. Br. Ao Grn d Avers, Pl. 26. cite 8 CL — 
[Quzre, And ir is not ſuppo ——_ by the Year-hoolk ] 

In Replevin the Deicndint may avo or juſtify at his Elecxion, but if he J. fife s he cannot have a 
Return as he ſhall, if he avows. 3 Lev. 204, 295- Mich. 36 Car. 2. C. B. Allesbury v. Harvey. 


43. If a Baill! ma Aepicom makes a ſuſtification, and not any Co- 
nuſance in the Right of his Matter, he thatl not have any Return. 9 


” Tk 7 0 8 In Rep! 
5. In a RevieNdtu ag 1 and Servant, and the Servant 3 


comes and avows the I in 9 in the Right of the Matter, and then tie e 


Maſter comes and al ities the Taking, In this Cale the Avawry of the wave fo 
Servant is nor 77 up Durpoſe; lor it appears by the lea of the felt; and 


Maſter, chat he will 101 If habs a Return, but tha: he only males 4 
Juſtification to exculc him of Damages. 35 D. 6. 4v9wry 47. Der „ and che 
Plaintiff 


Cirtam. 
pr: 15 d Pro. 


e crea tho ot! er who did not apnear, and the Conrt denied it; for he is ont of Court, by Realun 


We the oth 


has paſtiſhed for him; quod nora per Cur, Br. Avowry, pl. 33. cites 21 E. 3.38. 


8-If 


—— 


— — — — — —— — —— 4 woes - — — 
3 


52 R eplevin. 


— ͤꝓ P— — — — — —— — — — — 


| = 6. Ik the Maſter and Servant make n . the Avowry 
25 { 192 Ocrvant (hail be caken only as a Conufance, 35 D. 0. 
| oe 47. 

$ Cc! © 7, 511 a Replevin againf the Matter and Batlif, or Servant, if 


8 Eyre, the 5. {1 ut makes Conutance as Bailiff, and the Maſter pleads thar he did 
SnOW If 9 


Aris not tale, the Servant ſhall not have any Return upon iS Conu⸗ 
2 W. & M. Lance; ; {at ip the lea ofthe Maſter, his Conulance 1s chang d in 
in Cale of 19 2 a; ſtiſicdt zn. 15 E. 43s Avowry 107. 


Coan v. 
Buwics & al. -——3r. Retorne de Avers, pl. 21. S. P. cites 22 H. 6. 53. 


9. Replevin of a Taking in I. in . the Defendant ſaid that I. is in 
1. and nut in T. judgment ol the Writ, and to have Return made A 
y, and the Plaiotiti was compell'd to maintain that L. is in T. and the 
othets econtra, r. Replevin, pl. 7. cites 41 E. 3. 4. 
. Diftire%, 9. We re the Tenant err the Rent or Amerciament at the Zlin of the 
1. 8. cites . DD; ſtreſs inade, or aſter the Difireſs taken, and the Lord refiiſes it, the re He > 
S. C ſhall not by ave Return ; quod nota. Br, Retorne de Avers, pl. 11, cit.s 


45 £ 
Nr. Surety, 10. le Replegiando was brought by 3, Et per Cur. : 
pl. 24. cites #0t 70 ; by which they were not ſuttercd to count, and were let AT : 
S. C. and the Delendant prayed to have Deliverance or Return of them, ar 


could not have ir, becauſe they ſhould have found Mainprize to fue 
with Ellcct, and chere ſore may have Execution againſt the Mainpernors, 
if &c. Br. Retorne de e Avers, pl. 14. cites 8 HI. . 


11. W. ſues a Replies in, H. removes it by a Recerdari into the King” 


— - — — 
— — — 


ö Bench; the Plaintiff does not declare, and upon that a Return awarded to 
| ce The Sherill chereupon returns Averia clongata, and then a HE 
| as awarded and executed, and now comes the Plaintiff and proys 70 de- 


Clare, and prays a Delty erance of the Withernam. And To was 11 LO 
the Court Cy the Clerks, That upon Submiſſion of the Plaintiff to a Hine 
at declatiig, and that impoſed upon kim by the Jude dg. — de hall 
ae Deliverance of the Withernam, and ſhall declare. 2 nd now a Fine 
ot 3 8. 4 d. was impoſed upon the Plaintith, and then he declared and 
had Deliverance. Note, 'I he Courſe of the King's Bench is contrary to 
N of the Common Bench. Noy 50. Webb v. Hind. 

The Petendanr can have no Return where the Avomry 18 Ol, the 


1 
2 
15 


he Na 's %; and therefore the Replevin was qual id without 
Judgment fora Return. Show. 99. Trin 2 W & NI. allen . Darby 
13. In an Avowry tor Kent, it Money be 570; gli into Court by Pluin— 


til , and 75 Ke, 2 Git V 1 De! C| dant, yer a Return OU! ht to be award led, and 
the Plaintiſt may take Advanteas 7. the Money dein g taken out, as he 
can. 12 f 353. Paſch. 12 W. 3. B. R. Horn | Luines. 

12. it Cattle be taken in Withernam by Way of 75 xecuticn in Replevin, 
the Fluintit thereby gains an abſolute Property in them, in Lien of his 
own, i act fo where the W ithernam 7s a Preceſs. Per Hole Ch. J. 15 
Nod. 428. Mich.12 W. 3. B. R. in Caſe of More v. Warts. 
| if the De 1s. After Hlong ata and Withernam 1t the Deſendant leads New repit he 
| fendant ſhall have his Cattle again, and even a Capias in I ithernam. 2 Salk. 581. 


| 4 2 in the Caſe ot Moor v. Watts. 


ſince the Fa- 
| king or Property is in Queſtion the Law deems 1t reaſonable, that the Defendant ſhould have his Goods 
| again during the Diſpute, 2 Salk. 581. in the Caſe of Moor v. Watts. 


— 
— — 


- 
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(M) Return of Beaſts. Tp «chat Cafes euithort Avon 'y 
made, and what Not. r upon Bad foowry 1 


; I's Replevm or Accaptian if the Plaintit” be nonſuited the De: ©. P. Per 
tend all ba t il ett. i generallp, ! Uthout $77 Talk THEM Avon 2 ! Fr 
it appears 


ry, * 9 I), 0, +: U. Cur Lal. 11 i). 6. 3» U. 14. b. tint Deliver 


Age TS mining 


and Pledges found to have Return, & Br. Retnrre de Avers. pl. 20 cites 22 H. 6. 45. 8. 

g & — — T7 
Retorne de "_ + Pl-5 cires &. C But Br. Ibid. pl. 5. is, That a Plaint removed was 1. C avella- 
nus Cantariæ Feate NMaurig de Dale queritur de averiis &c. and for Defuult of Surname the Plaine „ 18 


* Y 4 £5 : gr y 'S3 x „ V 
abated, and Return mate withour Avowry. Contra upon Non ſuit i in Feplevin; Oucd nota the Direr- 


ſity where the P aint ard the rit Is + bite a, "a wicre the 1 Hunt 10 FO! told: ches. 27 H 6. _ 

(But Quere as to this Word (Nonſhit) and the Dis te rence founded thereournn For in the Ye: ar | Book 
there 1 i; no fuch W ord „ Dy * N is taken tac re bet ween the Plain ntitt's be a E named in the ob 
ard not in the Writ; ſo ther if 15:7 Pl 11 4 Surname had been in the Plai: nt, t! 0 not in e rit, a 


* 1 — ! 1 ' 8 1 iy Irn ” 1? 1 
Return would not have been awardet without mating Avoy, ry. Sec 27 Ul. 6. 3. b. pl. 24. and qu ore 


1 \ 00 „ ſn 
if Brooke is not milprinied From an Ariytacion of (Noi ne) in his MS. the W ov (Nonſuit) bet g in 
all the Editions.) 
een be 0 1 4 . 
If the Plai: if in R Ryhledin be nonſuited bre the Count, the Deſend font ſhall hade Return æπν ont mo! SNL 


Avoeury ; and if after the Coun t, he oug! it o make Avow ry; Per Brian Ch. J. Ad quod non fuit Kc. 
ponſum. Br. Retorne de Avers, pl. 33. cites 21 E. 4. 64. 


[But] if in Bevlevin the Delendant abates the Writ by Plea 8 P Br. Re- 
he "ſoa ll not have Lecurn without Avowry made. 9 Þ, 6, 4. b. ens A. 


* 
. 


Cluria. | Eites 22 1. 6. 


...0 — 3 
FR - . & ) 6.4% » 
Replevin, p! 3. 5. 2 Br. Retorre de Avers, pl. 3 . cites 8. C —— S. P. But if the Avowry male 
by rlic D:#.rg Aan ion ſuch Cafe bo infath: nien, rho the W Fit. oe aba ed, yet he thail not dave Return. 
Per Cur. Comb. 1 Trip. W. 3. B. R. Long v. Kelf: 
In Replevin the J. 11 Wus al e [ar OR: auit ples «ded to the (cunt, becauſe „ Place of the Tate was 
put; and yet the D-t- Was COmpeil'd to mike A vowry for Return. Contra white the ate jy 
7 * 1 — 15 {* . 1 . Rs ” 
nonſuiied. But ver Frifor, + alwavs where the Writ abates by Plea, the Defendant ſhi! zee van ** 
for Return; and 1% he did here. Er. Retorne de Avers, pl. 9. cites 35 H. 6. 40. br.-Avowry 
” , % 4 ks. & D V UF ob J » 
pl. 126. ites 8 C. 
Put it the? eſe: dat * OC ds in Avitenert of the (unt after Nebler 777 mace, and it is {rind a A}; | 
the Vit ſhall abate, and tue Dejerdarn ſhell hate Retorn witlmnt ent * For Mwben: ant 15 aba- 
inal UDONn ve ich PFerurn may be awarded. Per Pierot: on 1 
Ty » 3, 1095 


ted tierce ren Ains vo 155 Claration nor Gti 
. 
I Tor 


Fairfax conceſſit; cvid row br. "ren. c Avers, pl. 33. cites 21 

In Repirvin . rie aba ed andi the Defondant did not avow to have Kcturn; vet *twas held F208 
Return ſhould be a awarded 1nti 115 Cai * and 77; every yo c wo * it a th ears 15pat tre e 1 9 76 . 2 
6 on of the Le: fs &c. if k CY be delivered by Re: levrn Cro. J. 519. Salkeld v. 8. celtonn. Clics 26 H, 

6. 35. f 

In an 8 ry if ch e Defend Int t ſays, Ti at the Preps 117 ſs is a Stranrer, abſſue hoc that they were the 
Plaintiff 's tis is got o either ia r or Abatement ; and the Defendant need not àvow tor the KR oemyn 
of the 3 5 the V not bei nal 6 1 1 S the AvAëWat. t is to buvea R cturn. 2 Le 675. Mich. 45 
Car. 2. B. R. Wildman v North. — Vent. 249. Wildman v. Norton. 3 Keb. 219, 232. , 
The Dif, rence 15 bene a collat eral i! atter is plecden 11 Abate ment the Defendant fall not habe 2 Re 


E. 1 64. 


turn withou t m. aking n AYOWr) T3 2s if the Plea be Pr; 1 in auter lien, becauſe the Pen in itſelf daes GE 
contain any Mater for 1 Net IP 5 * cho! it ma y be true, vet the Aang may be tortious [ut where 
the Plea in Aba em ent is tori» Heß t of tho Action ; 7 Fro: eirner 10 hint ar a Strar ger; there he 
need not make Avow ry, for te Pie ittelf contains good Cauſe for a Re e been | tie 1611 

n from kim when the Plaintiff 1 no Rielit or Property; Cartli. 21.4, 


en, Which was illegally talen | perty. on 
Trin. 4 W. & M B. R. Butcher v. Porter. $S':ow.. 400. S. C.— 1 Silk. 94. S0 5. ( * 4 
Ld. Raym Rep. 217. Paſch. 9 W 25 in the Caſe of Parker v. Mellor; and Hole Ch }. ſaid, He 
member'd it, and that Return wz grunte 4 rhere becauſe the Plaintiff had not any Right to tl 6 8 
and he cited 39 H. 0. 55. NF wee: o' 10 Avowry was ill, yet the Plaintitf having no E. wit aket urn 


| 
2 


was granted. — Carth. 3 Parker v. Mellor. S. P. 
3. In Beplevin if the Defſendant ſays, That he took in other Place, 8 (8 pl. 1 


and that it is ancient Demeſne, and avows in this Place, and it 15 lo und Ib 8 
tor him, vet he thail not habe a eturn; Becaule of this Ti ming .. Ein. . 
the Court cannot take Contifance, 21 C. 3. 7. 51. b. in Ah Tray 
Jewels 
goes to the Juriſdict ion of this Ceurt. Br. Retorne de Avers, pl. 16. cites 21 K. 35 7 


o M 40 


— 
— —2— — 
— — — by = 


94 


cites S. C 


Replevin. | 


$60 4. If Avowry tor diverſe Cauſes, and ſome are found againſt him, 
( == pet tf any are found tor him, he ſhatl have Rettirn, 5 . 7. 13. 


Ee ſhall have Return of the Whole, and yet ſhall render Damages for the ſame Taking. Br. Damages 
1 8 «© „ = 8 

pl. 4. cues 2 H 6 4. —— S. P. Br. Avowry, pl. 6. cues 2 H. 6. 1. & 3 H. 6. 44. 
L. P. R. 157.8. P. citcs 21 Car. 6. R. For chereby it appears that he has good Cat to. diſtrain.— If. A. 
vowry be for Rent and Fealty, and one is found for the Defendant and the other againſt him, he ſhall 
have Return; but where both are fund for the Plaintiff, he ſhall recover Damages; otherwiſe not. 


Br. Avowry, pl. 25. cites 44 E. 3. 13. by Card. 


——— 


S.P. Br. 5. [As] tf a Man avows the Diſtreſs of one Horſe for a Rent-Service 
nt and Renr-Charge, If it be bound that the Rent-Service is rear and not 
}. 6. Circs | G 

1. . 4% | the Rent-Charge, ꝓct he thall have a Return, for the Ayowry was ſe 

viral. 2.6. 4, N 3 

S P. And 6. 59 ft Av9Swry be tor Rent-Service due at ſeveral Days; that ts to 
Li. Det | | - ; ( 
— vine ſay, So much ar tach a Day &c. if fome be found for him and Wine 
Dimes not, he ſhall have Return. 2 D. 6. 3. 11 D. 6. 5. 

al ſo au nſt 

him for the one Day; quod nota. Br. Avowry, pl. 6. cites 2 H. 6. 1. — Br. Retorn de Avers, pl. 1. 

But Quere where the Lord diſtrains 2 Horſes, one better than the other, and avote the 

one or one Rent-Day and tre other for the other Rent-Day, net mentioning which is for the beſt and which j1 

1/e <vorſt; arid the one is found againſt him and the other for him; Quære of <vhjich Horſe he ſnall hays 
Return. Br. Avowry, pl. 6 cites 2 H. 6. 1. Br. Retorn de Avers, pl. 1. cites S. C. 

If I ifrain for 2 Things, and I have Cauſe for the one of them and not for the other ; if I juſtify for am 
one f them, I ſhall have Return for bot!;, cites Hob. 133. Fut if I diftrain 2 ſevera! Diftreſſes |» 
2 ſeveral Canſes ; As ſuppoic 2 Horſes, one for Jreſpaſi and the other for Rent; the Juſtifying tor on- 
intitles me to a Return for one only, and rhe Plaintiff ſhall recover Damages for the other. 12 Mod. 352 
in the Caſe of Horn v. Luines. 


7, In 4v9wry for a Vcaſt for Damage ſeaſant, if diverſe Pleas arc 

leaded, and ſeveral Iſſues taken, ff one Iſſue be tound for the Plaintiſl 

and another tor the Oekendant, the Oetendant ſhail have a Return. 
Dubitatur. 27 E. z. 86. 

Hob. 133. ; 8. In Replevin if the Delendant avows for Rent & Nomipe Pœuæ, 

25 1. and it appears that he has no Cauſe of Avobrp tor che one, by witch 

1 the vary 18 ta abate as to that, pet it thall not abate in all, but le 

hall have a Return, M. 10 Ja. B. Jer Curtain. 
Br. Avowry» 9. Ik Avowry be made tor Rent- Service due at 2 ſeveral Days, 


J. 118. It 3 . : . * * | * 4 * 2 ” : *% : * 
4 © on and it appears that one of the Days is not yet come, dil the v6: 


Defendant Tail aVate ; Pecauſe he is an Actor, and ail this appears by his own 
ſhall have Sewing, Contra 11 I), 6. 5. 

Rerurn.— 

So, Br. Retorn de Avers, pl. 35. cites S. C. accordingly, Per Danby, Newton, Paſton, and Strange; 
But Contra of a Declazation ; For where a Man brought Deb: of à Sum due at 2 Dajs, and ihe one is not 
come, this jbal! abate all the 77 ret; For fal, in Parcel goes to all there ; quod nota. But per Martin, Cot- 
teſmore, and Ellecker, He all not have Return in the Caſe ſupra; therefore Pere 

All the Writ ſhall not abate ; For Bar ta Part, or ]Juſtifcarion to Parr, ſhall ſerve for this Part; For 
the Defendant is no Attor in Avowry to all Intents to be as a mere Plaintiff. Br. Barre, pl s. bite 
I S. P. Arg. Saund. 63. in the Caſe of Duppa Exccutor of Baskervile v. Mayo, cites 
1 Rep. Godfrey's (aiv. 

It was held in Error, on TJuigment in C. B. in ſuch Caſe that the Avowant before Julgment hould 
have abated his Avowrv, 2oad the NMichaelmas Rent not then due, and taken Judgment for the reſt. 
Bur the I efendant getting his Htα re amended in CB. the Roll cas ameneed bere in B. R. ani. He 
Error cur'd. 2 Salk 530. Riciiaide v. Cortorth — 5 Mod 363. f 


10. Bur iT the Abowry be tor ſome Beaſts for Rent due at one Day, 
and ior cher beatts for Rent due at another Day; if it apprars by che 


Avowry chat one of the Oays is not pet come, yer au tage Avowey 
Wall * abate, but he ſhall have Return of the Veüdue. 11 5. 
6. 5. + 


11. Avowry [Replevin] againft 3; one comes, and this one 61y makes the 
Avery, and the other 2 ſay awuhbing, nor was any Proceſs made or continued 
againſt them; and he avow'd tor himſelf only, and avow'd of a Taking 


110 


— — 


— — 
— 


Replevin. 599 


> : 1 6 8 | = K 
in D. where the Plaintilt counted in S. He ſhall hot have a Return in 
this Cate without Avowry. Br. Avowry, pl. 33. cites 49 E. 3. 24. Per 
Perle and Nirton. 


12. 4/2111? is removed out of the County into Bank by Pone by the Defend- In ſuch Caſe 
aut, and at the Day the Plaintiff is demanded, and does not come. Non- if 1 
ſrt jhall be awarded, and the Defendant ſhall ſue Return if he will. 2 ng, 
Br. Retorne de Avers, pl. 19. cites 21 H. 6. 50. dec lariney the 
Detendant 


ſail ſuggeſt what Cattle he took, and ſtall have Return. Raym. 33. 13 Car. 2. B. R. Mich. Anon. 
Ret 


«i y * . * . * n * __ 
13. In Replevin the Plaintiff declared &c. the Defendant ſaid, That Contra i/ tle 
the Property as iu V. M. and not in the Plaintiff, aud made Avowry to have 4 * 3 A 
- a * 0 : g 2 . — D E 4 
Return, and the ue paſſed for him of the Property, and it appears that „ e ſa⸗ 
the AvGwAy is ht good 5 yet per Pritot, the Defendant thall have Return e Deſend- 
wit out Avowry in this Cate, becauſe the Plaintiff” has av Property, ant, ond the 
and the Detcadant had the firjt Poſſeſſion of the Beaſts. Br. Replevin pl. 31. 32 is ul, 
. ; Te TIME 
Cites 39 H. 6.35. Plastic 
; ſhail re- 
ver, and the Defendant Mall not have Return; For the Defendant bas net denied the Property in the Plain- 
tif, of v hich Beaſts AC eught not to have Return but upon good Avowry ; and ſo fee always <chere tle 
Dejendait pleads in Abatciirnt, the De tendant ſhall make AAtouwry to Lade Return. Ibid. Br. Re- 
torn de Avers, pl 28. cites 8. C. but adds a (Qiære. 


14. A lan was 4/Irained by 20 Sheep, and the Party ſircd Replevin, and 
„he who diſtrained affirmed 1 iaint in Conrt of a Franchiſe to have the ſame 
Sheep attacied by Comin, jo that Replevin fpuuid not be theroaf made, and the 
Sheriff returicd it, and the Plaatiff prayed Srperſedeas for him aud bis 
Chattles by Keajon {tat this Cort had ihe Ancent Sein; and the Opinion 
was, That he {out not have Superiedeas tor his Goods but for his Fer- 
fon only; But per Laicon, He thall trave Superſedeas tor both; Aud by 
ſeveral, He ſhall have Certiorari of them. Br. Repicvin, pl. 50. cites 
16 E458. 
15. In Replevin, the Pliinff was noaſuited, by which the Defen- Br. Reple- 


aut had Return, and alter rhe Hing replevied them again by Plaint, vin, pl. 24 
rohen be cug lit to have had Secrad Deliverance, und the laff Plaiut was re- cite, 5. C. 
moved by Recordare, and the Defendait fle the Aller to the Court, 
and becauſe the Peliverance was made 2{4init the Law he prayed Return, 
and had it it hoiſt iu atiug Acorn), inalinuch as the Deliverance was with- 
out Authority, and he fa rea till the Plunitff [its Second Deliverance, 
and there he ſoall make Avorcry, Br Retorne de Avers pl. 32. circs 21 K. 

ND 
” 16. And where a Man diffrains 2 Oxen, the Plaintiff nemo the Plaint, S P. For 
and declares but of ore Ox, the Deſeadaut ſhall few ihe Hatter that he took _ Sebi 5 
2, aud avoy for vuh, und thall have Return of both. Quod nota. Ibid. I Uo 11 
a 


̃ may awavrs 
deceive the Defendant. Pr. Replevin, pl. 44. cites 8. C. —— 8. P. Id. pl. 55. cites S. C. and 20 E. 
z. Fitch. Rctorne des Avers, pl. 22. 


— 


2 Plant only 
cites 1 H. J. 12. Plaint on}, 
. ; at his Plea- 
ſure; quod nora. Ibid. pl. 27. cites. 18 Hñ. 7. 1. *. P. Br. Retorne de Avers, pl. 9. cites 35 
H. 6. 40. | 


18. The Lord avows the taking of one Mare, as fr Rent behind, fo 
[and alc} cr rhe 32h Part of a Relief and does mit expres the Sum due for 
i the 
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the Relief, and for the Rent the Plaintiff pleads Tender, and demurs for 100. 
Relief, becauſe he had not expreſs'd the Sum, and becauſe he had di- 
{trained one Thing tor the Rent and Reliet, pretending that if one 
Caule pals againſt him, and another for the Avowant, that he could not 
have a Returno Habendo ; but the Court were of a contrary Opinion. 
Brow nl. 174. Hill. 12 Jac. Rot. 3400. Pain v. Maſcal. 

19. But it 7zwo Men diſtrain one and the ſame Mare for two ſeveral Cauſes, 
and cue has Judgment jor himpelf, and the other for hin ſelf, in this Cate 
"= 1 Jabendo can be made of the Mare. Brownl. 175. Pain v. 

alcal. 


Lat. 72 §. C 20. In a Replevin, the Plaintiff was Nonſuited, and the Defendant 


3 had a Ketorno Habendo, and a Writ of Inquiry of Damages; and the 


* D. 41.b, Tinti, brought a Writ of Second Deliverance. Per Cur. This is a * Su- 


pl. 6. That perſedeas to the Return. Palm. 403. Paſch. 1 Car. B. R. Anon. 
the Writ © 


Second Deliverance is to no other Purpoſe but to revive the firſt Plaint, and is a Superſedeas of the 
Writ of Returno Habendo; Cited by Keilway as 22 H. 7. and that he had the Report of the Caſe. —— 


Keilw. 92. b. pl. 7.—8. P. 1 Salk 95. pl. 6. Trin. 13 W. 3. B. R. Pratt v. Rutlidge— 12 Mod. 
547. S. C. and S. P. | 


(N) Returno Habendo. 


I. TE Writ of Returns Dabendo is not Returnable. 


2. Withernam is delivered to the Plaintiff of the Good's of the Defendant, 
and the Defendant has not Day in Court, nor would the Plaintiff mate 
Plea, the Defendant ſhall have Andita Dnerela; fur he cannot have Re- 
turuo Habendo, becauſe he has not Day in Court. Per Holt J. Quzre 
Br. Withernam, pl. 12. cires 44 Aſſ. 14. 


N. 2): Return. The Effet thereof as to the Thing 
| ſued for. 


1. IN Repie vin, the Defendant avowed for Rent, and Return is awarded, 

he cannot have Scire facias upon this Fudgment to have Execution of 
the Reut; lor the Judgment is no more than to have Return; and if he 
takes the Return of the Beaſts, and they aſter die in Pound in Default 
of the Plaintiſt, the Pefendant has no Remedy but to diitrain again. 
And ſo ſee that the Return is not Execution of the Rent, 17 c/y 7 
Pledge for the Rent, in which he has no Property; tor it it was an FExecu- 
tion tor the Rent, he ſhould have Property. Br. Executions, pl. 46. cites 
$3 E. 3. $7528. 


(O) * Return 


— 


= Replevi 11. 5 9 7 


(O) Return Irreplegiable. In what Caſes it ſhall be. x. EY 
aramſt Plaintiſf in Replevin. At the Common Law. Dan Ar 


guendo i 
Debt, and 
83 not denicy, 
I. IF the Plaintiff makes Default after Iſſue, and the Array tried, the Thu if « 
„ Rerurn thall be | repleviſable, 2 D. 4. 23. 24 E. 3. 33. Ad: Mn bas Re. 
JUDBICD, turn, hu 2 > 
for him e 
| ; b pleciable, it 
is nt ati action for the Tin fer ui ich it is axvarded, but he hall Fold it till he be ſatis te; and from 
hence It ſcems that he has a0 Property 'n them. Br. Retorne de Avers, pl. 6. cites 33 H. 5 6 — 
di ihe Plaintiff after this tenders ſufficient Amends, and the Defendant refuſes it, the Plaintiff mall have 
W rit of Detinue. IHid. 
t The Defendant could not have Return irrepleviſable, becauſe it was the firſt Nonſhit, but had fe. 
cond Deliverance; quod nota, Br. Retorne de Avers, pl. 23 cites 24 E. 3.34 All the Edi. ions 
of Brook are 24 E. 3 (34) but it ſhould be (33) as in Roll, and is 24 E. 3. 33 a, pl. 22 | 


2, When the Jury comes to give their Verdict, if the Plaintiff in Br. Retorne 
the Keplevin be Nonſuiced, the Return (hail be repicotſable, 2 1), 4 Aves, vl 


Cites 


4. 23+ | S C. and the 


Plaintiff was 
ut to his Suit in Second Deliverance, It was agreed by the Court, That if a Man in a Replevin 
pleads, and they are at Iſſue, and the Jury is charg'd, and gore from the Bar, and returns to give their 
Verdict, and the Plaintiff is Nonſuit, there Return trrepleviſabic hall not be awarded, ms in Caſe if a 
Verdict had been given, but the Party mar have a Writ -f (erond Deliverance, as well as if he had been 
Nonſuit before Declaration or Appearance. 5 Le. 49 vi. -o. Mich. 15 Elis. C. B. Avon S. P. But 
of Nonſuit after Verdict, or uben Jude ment given nen Deinurrer in Law, there Rein,, rde ire 
repleviſalle; quod nota. Brook ſays the Reaſon ſeems to be inalinoch as wm Nontall given after Ve- 
dict Judgment ſhall be given, as if yo Verdict hid been, Ard ce chat he ſhall have Return, but 
not irreplevifahle. Br. Retorne de Avers, pl. 23. cites 14 H. -.6. 
In Replevin, if the Plaintiff be Nenſuited after Avowry, or atter Iſue joined, or b»'oro, all is one, and 
the Defendant ſal! not have Return irrepleviſable, but only Return, quod nota per Cur. Br. Rewrue de 
Avers pl, 7. cites 34 H. 6. 5. 


3. If after Iſſue the JNatntiff makes Default at the Day of Niſi Prius, 


the Return ſhall be repicvitavle. 4 0. 6. 8. b. 
4. If the laintiff in a Replevin be Nonſuited, and the Avowant br Retorne 
has a Return awarded, but before Execution the King dies, and in the ” Avery, 
Time of the next King the Avawant ſues a Writ to warn the ledges 1 
to thew Cauſe hy he ſhall not have Return, and the Sheriſf returns That'r us, 
that he was warned, and did not cone, by wiich a Return is awary- (414 by the 
ed, yet it ſhall be repieviſable, 1 E. 3. 9. b. * 
Man ſhall not have Return irrepleviſable, but in Caſe of the Statute upon Nonſuit in the Sceond Deli. 
verance, or upon Return awarded for ſome Cauſe in Second Deliverance &c. { As in the Pleas fol- 


lowing. ] 
5. Tf an Inqueſt paſſes againſt the Plainriff, the Return (hall be * Jr- 4 # Cm 


repleviſable at the Common Law. 2 0. 4. 23. 4 0. 6. 25, 1 
pleviſable was not granted but cubere the Iſſue was tried againſt the Plaintiff, and the Statrty does not cine 
Return irrepleviable, but where Return was once awarded ve/ore, that then he ſhall have only Wrir of Se. 
cond Deliverance, upon which, if he made Default at another Time, viz. upon the Second Nonfuit, the 
Defendant ſhall have Retorne irrepleviable. Per Bab. quod Curia conceſſit. Br. Retorne de Avers, 
pl. 25. cites 4 H 6.8. * i. e. That he ſhall have the Diſtreſs as a Pledge till all the Kent &c. 
avowed for be paid &c. 2 Salk. 580. Per Cur. Mich. 9 W. 3. B R. in Cafe of Richards v. Cornforth.— 


See (K) pl. 3. S. P. 


- ſ 


6. So if it be adjudged againſt the Plaintiff upon Demurrer. 2 . io the Plea 


Yo ta the 
4. 23. Writ, or 
any other Plea, be tried by Verdict, or jude'd upon Demurrer, Return irreplevifable ſhall be awarded, and 
no new Replevin ſhall be granted, nor any ſecond Deliverance by the Act of Weſtm. 2. but only upn 
a Nonſuit. 2 Inft. 342. _— 


MN | 7. Bur 


— — — — ——— 


— 
2 


— ——— — — 


"—_ 2 ͤ * 


398 Replevin. 

7. But in no other Cate, unleſs in Caſe of the Statute of W. 2. retiirn 
itrepicvuable hall be. 2 D. 4.23. 

8. Second Deliicrance againſt an Abbot and Monk, the Plaintiff did 
mot £0116 and they prayed Keturn irrepleviable. Per Cur. this cannot be 
awarited it a Comyae ; Quod nora. Br. Retorne de Avers pl. 18. cites 

EF. . 

9. In Second Deliverance, the Sheriff returned no Writ, and the Defen- 
dant apprared and prayed that the Plaintiff Count againſt him, which 
Plas 2 mate Dtanlt, and therefore the Defendant prayed Return irre- 
piewiad le, and could not have i it, but Sicut alias, notwithſtanding they 
have Day by the Roll. Br. Jours pl. 18. cites 49 E. 3. 2. 

Br. Netorre 10. In Replevin the Defendant pleaded in Abatement of the Writ that 
Fate, the Property 1s in the Plaintiff and another &c. and the Plaintiff” cou- 
Fe fefſed it, by which theWrit abated by Award, and Return awarded to the 
In a Reyle- Detendant, ver there the Plaintiff ſpall have New Replievin, and the Re- 
yin the Hs turn ſhall not be irrepleviable; For the Statute of Weft. 2. cap. 2. does not 
fend: mw, remedy falſe Writs, non Abatement of the Writs in Replevin ; but that the 
. „ Plaintiſf may have new from Time to Time; but it remedies Nonſuit 
&c an {for in Replevin, ſo that it the Plaintiff be nonſuited, he ſhall never have 
a Returno New Replevin, but Writ Te pov” viz. Second Deliv erance ; but up- 
Haben en Plea tothe Writ it it be tried againſt the Plaintiff by Verdiit, the Delen- 


5 


That J 
128 dant ſhall have Return itrepleviable as well as upon a Par. Contrary 


was ei en of it ſeems of a Demnrrer upon Plea to the Writ ; Quod nora Diverſity. Br. 
the Manor, Replevin pl. 6. cites 34 H. 6. 37. 


an le. ed 70 
V: the Plaintift demurred, becauſe he ought to have ſhewn what Title the Queen had, Curia the 


Plea is in Abatement of the Writ, and the Avow ry Pro Retorn' Habend' is not traverſable, and it is 
good without Title ſpegon; and af:erwards the Court gave judgment, That the Writ aud Count ſhould 
abaie, a Id that the Avowant ſhould have a Return irrepleviable. 2 L. P. R. 458. citcs Paſch. 6 


W.. 3. B K. Long v. Gelder. 


Br. Second 11. If a Man be zouſuite in Reple in, aud Return is a,arded, and the 
Deliverance Plagiat Lrings Writ of 2d Deliverance, and [uffers it to be diſcontinued, R Re- 
pl © 5 turn ir epleviable i}all be awarded as well as if the Platariff had been 
By the Nu nonſuited in tue Writ of 2d Deliverance. Br. Retorne de Avers pl. 37. 


uit in the 24 cites 17 H. 8. 


Deliverauce, n 
the Defendant ſhall have Recun irrepleviable, which is a Bar in the Law. Br. Second Deliverance, 


vl, 1. Cites 19 H. 8 


At the Con/4:0, Law if the Plaintiff in the Replevin had been Mon- 
fait e rler bete vr 0 ter Verdict, the Detendant, who diitrained, HO have 
had Return bur not irrepleviable ; ſo as the Plainrit: after Nonſuit 1. Rs 
have had as may Repievins as he would which was vVexalivus and Il 
chievous, tor Remedy whereof the Act of Wet. 2. cap. 2. reſtraius the 
Plainitt irom any more = e after Nonſuit, but gives a Writ of 
Second Deliverance. 2 Inſt. 3 
1. the V\ rit of Re plevin vs for Want of Form in Default of the 
Clerk, the Delendant thall not have Return at all. By? if it abate ui 
Matter apparent by Maſeinformation, or other Default of the Plaintiff, the De- 
iendant ſhall have Return but nor Teplev table [irrepleviable ] 2 Inſt. 340. 
14. Hut it the Detendanr pleads a Plea to the Writ, and the Plaintiff 
con/eſſes it, then the Plaintiff thall have 3 bur not trrepleviable ; 
For the Plaintitf may have a New Writ of Replevia ; For the Act of Weſtm. 
$, wy gives Remedy in Caſe of Nonſuit. 2 Int. 340. 
It the Plaintiff, in the Second Deliverance be nonſrited, or it the 
Pla be a:/continued, er the Writ abates, or it he prevails nit in his Suit, 
Return irrepleviable ſhall be granted. 2 Inſt. 341. 


(O. 2) Re- 


-_ r — li. 
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(O. 2) Return by Sheriff, good or not. 


I. Hiree rom Writ of Flomine Replegiando by their Friends, and the Br Retorne \, 
Serif returned that the Defendant tlatmed them as his Villetus re- de Avers, pl. 

gardant to his Manor of Date, I which he cannot take Replevin ; and a e 

good Return; quod nota, Claim ot Property. Hull bid thein find Surety © 

ro have them here at a certain Day, and you ſhall have Writ to the 

Sheriſt to deliver them. BSkrene prayed Writ that the Sheriff may take 

Surety in Pats, and could not have it. Er. Replevin, pl. 49. cites 8 

H. 4. 4 

2. But T. 32 E. 3. the Sheriff returned in ſuch Writ, Ouod mandavi gi. Re torne 
Balli vo Abtat's de B. wwho returned that he who was taken was a Villein to de Avers, 
the Abbot, Et ideo nun potitit deliberare eim. And it was held no Anſwer, Pl 13. cites 
and Non Oizittas was awarded 3 quod nota. Ibid. * 

3. In Repicvin at the Pluries, the Sheriff returned that the Beaſts F. N. B 63 
were ict up in 2 Park among Savages ſo that he could not replevy them, C5) 2 
and cherelore was 474, aft Ither Writ awarded to the Sheriſt to there ray. 
make Deliverance ; 1or he c:4-7 hade taken the Poſſe Comitatus to make cites S. C. 
Deliverance, as well as it it had been in a Cattle or ſtrong Place. Br. For it yas a 
Replevin, pl. 17. cites 8 H. 4. 19. Denial. 

4. In Replenen the Sheriff gggurn'd Onuod nullus Venit ex Parte Olte- und ſuch a 
rentis ad Dimo fi rande jibi Averia, in which he did anthing ; and it was Return 
doubted it this be a good Return or not. Br. Retorn de Briels, pl. 9. reg 
cites 28 H. 6. 7. | Year. fol. 

uliimo, ar 
the Pluries, and he return'd further, Pucd nulla alia brevia inde ad manus ſacs detenerunt; and there- 


fore ill, and he was amerc'd. Ibid. ——-Fx it is a Co LCmPprt if cone ri comes, and he returns Ord . 
xulla alia bredia &c. and it was aid that the reſt is no good Return, bur it is ſaid there (Duære) and 

* * — * . — 0 7 - "_ * 1 * R & 
this by the Reporter, as it ſeems; for it is only a Note. Ivid, ——sS. P. D. 188. pl. 12. Mich. 2&3 


Eliz. Anon. 


— * 
— — _ 


5. In Replevin at the Pluries, the Sheriff return'd. Oncd averia Moartua 
fant ; and the Opinion ot the Court was, That it is a god Return. Br, 
Retorn de Briets, pl. 125. cites 32 II. 6. 27. 
6. And it he who is dliſtrained retakes his Beats, and ſites Replevin, the 
Sheriif may return the Special Matter. Ibid. 
7. In Replevin it is no Return, That he has no ſuch Beaſts, but may Where the 


: ' 5 | 5 „%, Sherift re 

S 7 77 < 7, 1 ** 997 8 bo * 

return Quod averia font Eloagata, or Quod anilis Vet ex parte O00 Onod p 
rentis ad Demonſtranda averia. Br. Retora de Bricts, pl. £9. cites 5 . <>. L 
H. 7. 27. gata ad loca , 


Nico% gn, 
this is a good Return; But if hc returns Ad hea incognita infra Comitatum meum, he ſhall be amer.'d ; 1 
For the Law intends that he may hase Notice in his County. Per Jenney. Br. Retorn de Bricks, pl. 
100. ces 20 E. 4. 11. 


8. It appears by the Regiſler, That if the Sheriff returns upon the 
Replevin, Sicut alias or Pluries, that he has ſent unto the Bailiff of the 
Franchiſe &c. who has given him no Anſwer, or that he will not make 
Deliverance &c. then the Plaintitf ſhall have a New Omzittas unto the 
Sheriff, that he enter into the Franchite, and make Return; and if the 
Sherift does not do fo, he ſhall have an Alias non Omittas directed 
unto the Sheriff, and aſterwards a Pluries non Omittas &c. But it 
ſeems that that Return, Quud mandavi Ballivo Libertatis &c. qui Nul- 
lum mihi debir Reſponſum, or the Return, That the Bailiff will not 
make Deliverance of the Cattle, are not good Returns; tor by the Sta- 
tute of Weſt. 1. cap. 17. in the End of the Statute, it appears, that 
the Merit, upon ſuch a Return made to him by his Bailitt, me pre- | 
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* This . 9. On a Pluries to the Sheriffs of London, they return the Cuſtom of 
mi'print 


the City, that Replevin ought to be made in the Sheriff's Court there, 
2 and not by the King's Writ; Et non allocatur, and an Attachment 


pl 67. the Was granted. F. N. B. 68. (G) in the new Notes there (a) cites “ Dy. 
Caſe of 254 HF 


I urſt, for 80 


Goods taken by Mallory the Lord Mayor of London; who pleaded, That the Cuſtoms of London 
were ratified by Parliament; but by the Opinion of the Juſtices of both Benches, the Return was 
held inſufficient; and that another Writ of Pluries Replegiare was awarded to the New Sheriff and 
Proceſs of Attachment againſt the Old Sheriff, and after the Matter was compounded. 


MVSEVM 


BRIIANNIC VM 


a 
6 
ern 
AZ 
SY 1 8 
** > 15 
5 * 


